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I.    As  to  Third  Persons 

Section  Section 

663a.  Introductory.  665.  Seizure  and  sale  under  execu- 

664.  Mortgagor's    rights    in    respect  tion  of  mortgagor's  equity  of 

to  the  mortgaged  property —  redemption. 

In  general.  666.  Dower    of    mortgagor's    widow 

in  equity  of  redemption. 

§  663a.  Introductory. — The  nature  of  a  mortgage  was  considered 
in  the  first  chapter,  and  some  of  the  rules  and  statutes  were  there 
stated  which  determine  in  large  part  the  rights  and  liabilities  of  the 
parties.  The  rights  of  the  parties  with  reference  to  particular  matters 
have  been  considered  in  other  chapters.  In  fact,  the  whole  treatise 
relates,  in  some  form,  to  the  rights  or  liabilities  of  either  the  mort- 
gagor or  mortgagee;  but  in  this  and  the  following  chapters  of  this 
volume  it  is  proposed  to  treat  of  the  general  relations  of  the  parties 
to  each  other  and  to  third  persons ;  but  inasmuch  as  their  relations  to 
a  purchaser  of  the  equity  of  redemption,  to  a  lessee  of  the  mortgaged 
property,  and  to  an  assignee  of  the  mortgage,  present  many  important 
questions  in  respect  to  each,  special  chapters  will  be  given  to  the  con- 
sideration of  these. 

§  664.  Mortgagor's  rights  in  respect  to  the  mortgaged  property — 
In  general. — The  owner  of  the  equity  of  redemption  is  entitled  to  pos- 
session as  against  every  one  except  the  mortgagee  and  those  claiming 
under  him,  and  may,  as  against  any  others,  maintain  a  real  action  to 
recover  possession.^  Against  all  other  persons  he  has  the  same  rights 

^  Duval  v.  McLoskey,  1  Ala.  708;  Ross,  51  Maine  556,  81  Am.  Dec.  591; 
Hall  V.  Lance,  25  111.  277;  Bird  v.  Huckins  v.  Straw,  34  Maine  166; 
Decker,   64   Maine   550;    Stinson  v.     Ellison  v.  Daniels,  11  N.  H.  274.  See 
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respecting  the  mortgaged  premises  that  he  ever  had.^  He  may,  so  far 
as  his  interest  goes,  deal  with  it  in  every  respect  as  the  owner.  He  may 
devise  it,  sell  it,  or  lease  it,  or  make  any  contracts  in  respect  to  it.' 
His  conveyance  is  so  far  a  conveyance  of  the  land  that  the  covenants 
real  are  annexed  to  it,  and  pass  with  it  to  the  grantee  and  his  assigns.* 
The  wife  of  a  mortgagor  is  entitled  to  dower,  and  the  husband  of  a 
mortgagor  to  curtesy,  in  the  mortgaged  premises.  The  equity  of  re- 
demption is  subject  to  attachment  and  to  sale  upon  execution  by  the 
mortgagor's  creditors.'  He  has  the  remedies  of  an  owner  as  against 
every  one,  except  the  mortgagee,  who  interferes  with  his  possession  or 
enjoyment  of  the  land,°  and  may  maintain  an  action  of  ejectment.' 
At  common  law,  as  between  the  mortgagor  and  mortgagee,  the  legal 
title  is  in  the  latter,  and  so  remains  even  after  the  debt  is  paid,  if  it 
be  not  paid  till  after  the  law  day.'  But  no  one  can  avail  himself  of 
this  title  but  the  mortgagee;  and  therefore,  in  case  of  an  action  of 
ejectment  brought  by  a  second  mortgagee  against  the  mortgagor,  the 


also  Green  v.  Thornton,  8  Cal.  App. 
160,  96  Pac.  382;  Whitley  v.  Barnett, 
151  Iowa  487,  131  N.  W.  704;  Baker 
V.  Baker,  108  Md.  269,  70  Atl.  418, 
129  Am.  St.  439;  Delano  v.  Smith, 
206  Mass.  365,  92  N.  B.  500,  30  L. 
R.  A.  (N.  S.)  474;  Barson  v.  Mulli- 
gan, 191  N.  Y.  306,  84  N.  E.  75,  16 
Li.  R.  a.  (N.  S.)  151;  Ferguson  v. 
Dickinson  (Tex.  Civ.  App.),  138  S. 
W.  221;  Burks  v.  Burks  (Tex.  Civ. 
App.),  141  S.  W.  337. 

"Chamberlain  v.  Thompson,  10 
Conn.  243,  26  Am.  Dec.  390;  Bartlett 
V.  Borden,  13  Bush  (Ky.)  45;  Wil- 
kins  V.  French,  20  Maine  111;  Orr 
V.  Hadley,  36  N.  H.  575.  See  also 
Ware  v.  Schintz,  190  111.  189,  60  N. 
E.  67;  Orr  v.  Broad,  52  Nebr.  490. 
72  N.  W.  850. 

^Grlgg  V.  Banks,  59  Ala.  311;  Ken- 
nett  V.  Plummer,  28  Mo.  142.  See 
also  Woodward  v.  Jewell,  140  XJ.  S. 
247,  35  L.  ed.  478,  11  Sup.  Ct.  784; 
Western  Union  Tel.  Co.  v.  Ann  Arbor 
R.  Co.,  90  Fed.  379,  33  C.  C.  A.  113, 
revd.  178  U.  S.  239,  44  L.  ed.  1052,  20 
Sup.  Ct.  287;  Williams  v.  E.  E.  Foy 
Mfg.  Co.,  Ill  Ga.  856,  36  S.  E.  927; 
Middleton  Sav.  Bank  v.  Dubuque,  19 
Iowa  467;  Snow  v.  Bass,  174  Mo. 
149,  73  S.  W.  630;  Sammons  v.  Kear- 
ney Power  &o.  Co.,  77  Nebr.  580,  110 
N.  W.  308,  8  L.  R.  A.  (N.  S.)  404; 
Orr  V.  Broad,  52  Nebr.  490,  72  N.  W. 
850;    Titcomb  v.  Fonda,  &c.  R.  Co., 


38  Misc.  (N.  Y.)  630,  78  N.  Y.  S. 
226. 

"White  V.  Whitney,  3  Mete. 
(Mass.)  81. 

'  Coggswell  V.  Warren,  1  Curtis 
(U.  S.)  223.  See  also  Carter  v. 
Smith,  142  Ala.  414,  38  So.  184,  110 
Am.  St.  36;  Mayo  v.  Stanton,  137 
N.  Car.  670,  50  S.  E.  331. 

"Denby  v.  Mellgrew,  58  Ala.  147. 
See  also  Chamberlain  v.  Thompson, 
10  Conn.  243,  26  Am.  Dec.  390; 
Frankenthal  v.  Mayer,  54  111.  App. 
160;  Atwood  v.  Moose  Head  Paper 
&c.  Co.,  85  Maine  379,  27  Atl.  259; 
Arnd  v.  Amllng,  53  Md.  192;  Good- 
ing v.  Shea,  103  Mass.  360,  4  Am. 
Rep.  563. 

'  Farmer  v.  Daniel,  82  N.  Car.  152; 
Murray  v.  Blackledge,  71  N.  Car.  492. 
See  also  Duvall  v.  McLoskey,  1  Ala. 
708;  Brown  v.  Snell,  6  Fla.  741; 
Hall  V.  Lance,  25  111.  277;  Huckins 
v.  Straw,  34  Maine  166;  Ellison  v. 
Daniels,  11  N.  H.  274;  Van  Slyke  v. 
Shelden,  9  Barb.    (N.  Y.)    278. 

*  Cross  V.  Robinson,  21  Conn.  379; 
Smith  V.  Vincent,  15  Conn.  1,  88  Am. 
Dec.  52;  Chamberlain  v.  Thompson, 
10  Conn.  243,  26  Am.  Dec.  390;  Toby 
V.  Reed,  9  Conn.  216;  Cooch  v.  Ger- 
ry, 3  Harr.  (Del.)  280.  See  also 
Jackson  v.  Tribble,  156  Ala.  480,  47 
So.  310;  Barson  v.  Mulligan,  191 
N.  Y.  306,  84  N.  E.  75,  16  L.  R.  A. 
(N.  S.)   151. 
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latter  can  not  set  up  the  legal  title  of  the  prior  mortgagee  as  a  defense. 
The  fact  that  he  has  such  an  interest  in  the  land  as  will  enable  him 
to  redeem  can  make  no  difference.  Until  he  does  redeem,  he  is  a 
stranger  to  the  legal  title."  The  fact  that  the  mortgagor  has  paid 
since  the  law  day,  but  has  taken  no  discharge,  constitutes  no  defense 
to  an  action  of  ejectment.^" 

So  long  as  the  mortgagor  remains  in  possession,  and  does  not  com- 
mit waste,  he  may  lawfully  dispose  of  the  products  of  the  land.^^  He 
may  recover  damages  for  waste  committed  by  a  stranger  in  cutting 
and  removing  trees,  and  lumber  manufactured  from  them,^^  and  such 
recovery  is  a  bar  to  a  subsequent  suit  by  the  mortgagee.  He  may 
maintain  an  action  for  flowage  of  the  land  under  a  Mill  Act.^^  He 
may  recover  for  any  injury  to  the  property.^*  As  against  the  mort- 
gagee he  is  entitled  to  receive  the  rents  and  profits  of  the  mortgaged 
land,  and  to  take  the  emblements,  without  being  liable  to  account.  The 
mortgagee  has  the  remedies  of  an  owner  for  the  purpose  of  enforcing 
his  lien  against  the  mortgagor ;  but  except  as  to  such  remedies,  and  as 
to  all  persons  but  the  mortgagee,  a  mortgagor  in  possession  is  to  be 
regarded  and  treated  as  the  owner  of  the  estate,  subject  merely  to  a 
lien  or  charge.^'   The  legal  title  passes  by  the  mortgage  merely  for 

"Savage  v.  Dooley,  28  Conn.  411,  Glover,  101   Ala.   289,   13   So.  478; 

73  Am.  Dec.  680.  Knox  v.  Easton,  38  Ala.  345;  Cham- 

"  Doton  V.  Russell,  17  Conn.  146.  berlain  v.  Thompson,  10  Conn.  243, 

"Kimball  v.  Lewiston  Steam  Mill  26   Am.    Dec.    390;    Frankenthal   v. 

Co.,  55   Maine  494.     See  also  Toby  Mayer,  54  111.  App.  160;   Marden  v. 

V.  Reed,  9  Conn.  216;   White  v.  Re-  Jordan,  65  Maine  9;  Arnd  v.  Amling, 

denbaugh,  41  Ind.  App.  580,  82  N.  E.  53   Md.   192;    Gooding  v.   Shea,   103 

110;    Bonnafe  v.   Lane,   5  La.  Ann.  Mass.  360,  4  Am.  Rep.  563;    Logan 

225;  Oilman  v.  Wills,  66  Maine  273;  v.  Wabash  Western  R.  Co.,  43   Mo. 

Missouri  Trust  Co.  v.  Wachter,   81  App.  71;   Morse  v.  Whitcher,  64  N. 

Mo.   App.    263;    Missouri   Trust   Co.  H.  590,  15  Atl.  217;  Woodside  v.  Ad- 

V.   Cunningham,   81    Mo.   App.    262;  ams,   40   N.   J.   L.   417;    Watkins  v. 

Wallace  v.  Cherry,  32  Mo.  App.  436;  Kaolin   Mfg.   Co.,   131   N.   Car.    536, 

Sexton  V.  Breese,  135  N.  Y.  387,  32  42  S.  E.  983,  60  L.  R.  A.  617;  Schuyl- 

N.  E.  133;   Joyner  v.  Farmer,  78  N.  kill  Nav.  Co.  v.  Thoburn,  7  Serg.  & 

Car.  196;  Cooper  v.  Cole,  38  Vt.  185;  R.    (Pa.)    411;    Perkins  v.  West,  55 

Cameron  v.  Gibson,  17  Ont.  233.  Vt.  265. 

" Hamilton  v.  Griffin,  123  Ala.  600,  '"Greer  v.  Turner,  36  Ark.  17; 
26  So.  243;  Abney  v.  Austin,  6  Clark  v.  Reyburn,  1  Kans.  281; 
Bradw.  (111.)  49;  Bird  v.  Decker,  64  Snow  v.  Stevens,  15  Mass.  278;  Good- 
Maine  550;  Van  Dyke  v.  Grand  win  v.  Richardson,  11  Mass.  469, 
Trunk  R.  Co.,  84  Vt.  212,  78  Atl.  958,  473;  Taylor  v.  Porter,  7  Mass.  355; 
Ann.   Cas.   1913  A,   640.  Willington    v.    Gale,    7    Mass.    138; 

"  Atwood  V.  Moose  Head  Paper  &c.  Fay    v.    Cheney,    14    Pick.    (Mass.) 

Co.,  85  Maine  379,  27  Atl.  259.     See  399;   Blanchard  v.  Brooks,  12  Pick, 

also   Driskill  v.   Rebbe,   22   S.   Dak.  (Mass.)    47;    Eaton    v.    Whiting,    3 

242,  117  N.  W.  135.  Pick.  (Mass.)  484;  Collins  v.  Torrey, 

"Watkins  v.  Kaolin  Mfg.  Co.,  131  7  Johns  (N.  Y.)  278,  5  Am.  Dec.  273. 

N.  Car.  536,  42  S.  E.  983,  60  L.  R.  See  also  Duvall  v.  McLoskey,  1  Ala. 

A.  617.     See  also  Turner  Coal  Co.  v.  708;    Ware  v.  Schintz,  190   111.  189, 
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the  purpose  of  giving  the  mortgagee  the  full  benefit  of  the  security,^® 
the  mortgagor  retaining  his  equity  of  redemption.^' 

The  mortgagee  may  recover  possession  of  the  land  in  an  action  of 
ejectment  from  a  stranger  who  has  entered  without  right/*  and  he 
may  recover  damages  for  injuries  to  his  possession  by  such  wrong- 
doer. 

After  possession  has  been  taken  by  the  mortgagee  for  the  purpose 
of  foreclosure,  the  mortgagor  can  not  maintain  an  action  of  tort 
against  a  stranger  for  using  the  mortgaged  land  as  a  way.  There  being 
no  injury  to  the  reversionary  interest,  the  mortgagee  is  the  only  per- 
son entitled  to  maintain  such  action.^^ 

§  665.  Seizure  and  sale  under  execution  of  mortgagor's  equity  of 
redemption. — At  common  law  a  mortgagor's  equity  of  redemption  was 
not  subject  to  levy  and  sale  under  execution.^"  But  since  the  common- 
law  doctrine  as  to  the  equitable  nature  of  the  mortgagor's  estate  has 
been  modified,  it  is  generally  held  that  his  equity  of  redemption  may 
be  seized  upon  execution  by  a  third  person,  or  even  by  the  mortgagee, 
upon  ai;i  execution  obtained  upon  a  debt  not  secured  by  the  mortgage, 
either  before  or  after  default.^^ 


60  N.  E.  67;  Huckins  v.  Straw,  34 
Maine  166;  Ellison  v.  Daniels,  11  N. 
H.  274. 

'« Barrett  v.  Hinckley,  124  111.  32, 
14  N.  B.  863,  7  Am.  St.  331;  Finlon 
V.  Clark,  118  111.  32,  7  N.  E.  475; 
Taylor  v.  Adams,  115  111.  570,  4  N. 
E.  837;  Oldham  v.  Pfleger,  84  111. 
102;  Bartlett  v.  Borden,  13  Bush 
(Ky.)  45;  Glass  v.  Ellison,  9  N.  H. 
69.  See  also  Brobst  v.  Brock,  10 
"Wall.  (U.  S.)  519,  19  L.  ed.  1002; 
Lacon  v.  Davenport,  16  Conn.  331; 
Taliaferro  v.  Gay,  78  Ky.  496;  Hus- 
sey  V.  Fisher,  94  Maine  301,  47  Atl. 
525;  Timms  v.  Shannon,  19  Md.  296, 
81  Am.  Dec.  632;  Norcross  v.  Nor- 
cross,  105  Mass.  265;  Orr  v.  Hadley, 
36  N.  H.  575;  Schalk  v.  Kingsley, 
42  N.  J.  L.  32;  New  Vienna  Bank  v. 
Johnson,  47  Ohio  St.  306,  24  N.  E. 
503,  8  L.  R.  A.  614;  Tryon  v.  Mun- 
son,  77  Pa.  St.  250. 

"Fields  V.  Clayton,  117  Ala.  538, 
23  So.  530,  67  Am.  St.  189;  Reynolds 
v.  New  Orleans  Canal  &c.  Co.,  30 
Ark.  520;  Buckley  v.  Daley,  45  Miss. 
338;  Benton  Land  Co.  v.  Zeitler,  182 
Mo.  251,  81  S.  W.  193,  70  L.  R.  A.  94; 
Collins  v.  Davis,  132  N.  Car.  106,  43 


S.  E.  579;  Gorrell  v.  Alspaugh,  120 
N.  Car.  362,  27  S.  E.  85;  Thurmond 
V.  Thurmond  (Tex.  Civ.  App),  87 
S.  W.  878;  Hursey  v.  Hursey,  56 
W.  Va.  148,  49  S.  E.  367. 

"Bartlett  v.  Borden,  13  Bush 
(Ky.)  45. 

"Sparhawk  v.  Bagg,  16  Gray 
(Mass.)    583. 

"Van  Ness  v.  Hyatt,  13  Pet.  (U. 
S.)  294,  10  L.  ed.  168;  Hill  v.  Smith, 
2  McLean  (U.  S.)  446,  Fed.  Cas.  No. 
6499;  Piatt  v.  Oliver,  2  McLean  (U. 
S.)  267,  Fed.  Cas.  No.  11115;  Mc- 
Gregor V.  Hall,  3  Stew.  &  P.  (Ala.) 
397;  Boarman  v.  Catlett,  13  Smed. 
&  M.  (Miss.)  149;  Camp  v.  Coxe,  1 
Dev.  &  B.  L.  (18  N.  Car.)  52;  Met- 
calf  V.  Scholey,  2  B.  &  P.  N.  R.  461; 
Scott  V.  Scholey,  8  East  467;  Lyster 
v.  Dolland,  1  Ves.  Jr.  431. 

"  Gassenheimer  v.  Molton,  80  Ala. 
521,  2  So.  652;  Bernstein  v.  Humes, 
71  Ala.  260;  Seaman  v.  Hax,  14 
Colo.  536,  24  Pac.  461;  Walters  v. 
Defenbaugh,  90  111.  241;  Finley  v. 
Thayer,  42  111.  350;  Gushing  v.  Hurd, 
4  Pick.  (Mass.)  253,  16  Am.  Dec. 
335.  See  also  Shaw  v.  Lindsey,  60 
Ala.  344;  Boswell  v.  Carlisle,  55  Ala, 
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In  some  jurisdictions  the  right  to  sell  an  equity  of  redemption  un- 
der execution  does  not  include  the  right  to  sell  under  an  execution  on 
a  judgment  for  the  mortgage  debt  -^^  but  the  contrary  is  held  in  other 
jurisdictions.^* 

In  Tennessee  it  is  held  that  the  levy  of  an  execution  on  land  subject 
to  a  mortgage  is  void  on  its  face,  as  being  a  levy  on  an  equitable  inter- 
est in  land.^*  And  in  Georgia  it  is  held  that  before  a  creditor  of  a 
grantor  in  a  security  deed  can  levy  upon  his  interest  in  the  land,  there 
must  be  a  redemption  of  the  property,  which  can  be  accomplished  only 
by  a  full  payment  of  the  secured  debt.^° 

The  levy  of  an  execution  by  any  other  creditor,  or  by  the  mortgagee 
upon  another  debt,  or  the  sale  under  it,  does  not  affect  the  rights  of 
the  mortgagee. ^^  A  purchaser  of  the  equity  of  redemption  at  execu- 
tion sale  succeeds  to  the  equitable  rights  of  the  mortgagor,  and  may 
redeem  the  estate  just  as  the  mortgagor  could.^'' 

It  is  immaterial  as  regards  such  sale  -whether  the  incumbrance  be 
strictly  a  mortgage  or  a  deed  of  trust  with  power  of  sale  upon  default, 
for  such  a  deed  is  in  legal  effect  a  mortgage.^*  The  mortgagee  may, 
however,  by  consenting  to  a  sale  of  the  mortgaged  property,  or  to  a 
levy  upon  it,  without  reference  to  his  mortgage,  debar  himself  from 
asserting  his  title  afterward.^^ 

In  order  that  the  entire  estate  may  be  sold  under  a  levy  upon  an 

554;    Godfrey   v.    Monroe,    101    Cal.  i'' Seaman  v.  Hax,  14  Colo.  536,  24 

224,  35  Pac.  761;   Hobart  v.  Frisbie,  Pac.   461,  9  L.   R.  A.   341;    Cotting- 

5  Conn.  592;  Cottingham  v.  Springer,  ham  v.  Springer,  88  111.  90;   Starts 

88  111.  90;   Raymond  v.  Parisho,  70  v.    Await,    73    Ind.    304;     Lord    v. 

Ind.  256;   Ebelharr  v.  Tennelly,  118  Crowell,  75  Maine  399;   Hollister  v. 

Ky.  43,  25  Ky.  L.  2257,  80  S.  W.  459;  Dillon,  4  Ohio  St.  197. 

Waller  V.  Tate,  4  B.  Mon.  (Ky.)  529;  ="Wilkins  v.  Johnson  (Tenn.),  54 

Lord  V.  Crowell,  75  Maine  399;  Ford  S.  W.  1001. 

V.  Philpot,  5  Har.  &  J.   (Md.)   312;  "=  Virginia-Carolina   Chemical    Co. 

Preston  v.  Ryan,  45  Mich.  174,  7  N.  v.  Rylee,  139  Ga.  669,  78  S.  E.  27. 

W.  819;  Davis  v.  Hamilton,  50  Miss.  =•  Porter  v.  Wheeler,  105  Ala.  451, 

213;    Young   v.   Ruth,   55   Mo.   515;  17  So.  221;   Atcheson  v.  Broadhead, 

Renard  v.  Brown,  7  Nebr.  449;  Dun-  56   Ala.  414;    Childress  v.   Monette, 

bar  V.  Starkey,  19  N.  H.  160.     See  54  Ala.  317;  Cotten  v.  Blocker,  6  Fla. 

post  §§  1229,  1230.  1;   Northwestern  Forwarding  Co.  v. 

="Pugh  V.  Fairmount  Gold  &c.  Mln.  Mahaffey,  36  Kans.  152,  12  Pac.  705; 

Co.,  112  U.  S.  238,  28  L.  ed.  684,  5  Crow  v.  Tinsley,  6  Dana  (Ky.)  402; 

Sup.  Ct.  131;   Boswell  v.  Carlisle,  55  Febiger  v.  Craighead,  4  Dall.  151,  2 

Ala.  554;  Lesley  v.  Shock,  3  Houst.  Yeates  (Pa.)  42. 

(Del.)    130;    Waller  v.   Tate,   4   B.  "Shaw  v.  Lindsey,  60  Ala.  344; 

Mon.  (Ky.)  529;  Washburn  v.  Good-  Lovelace  v.  Webb,  42  Ala.  271;  Tur- 

wln,  17  Pick.   (Mass.)  137;   Preston  ner  v.  Watkins,  31  Ark.  429;   Jen- 

V.  Ryan,  45  Mich.  174,  7  N.  W.  819;  kins  v.  Green,  22  Kans.  562. 

Carpenter  v.   Bowen,   42   Miss.   28;  ''^  Turner  v.  Watkins,  31  Ark.  429. 

Thornton  v.  Pigg,  24  Mo.  249;  Sny-  =»  Grace    v.    Mercer,    10    B.    Mon. 

der  V.  Blair,  33  N.  J.  Eq.  208;  Pal-  (Ky.)    157;    Smith  v.   Sweetser,  32 

mer  v.  Foote,  7  Paige  (N.  Y.)  437.  Maine  246. 


§  665  moetgagoe's  eights  and  liabilities  6 

equity  of  redemption,  the  consent  of  the  plaintiff  in  fi  fa,  as  well  as 
that  of  mortgagor  and  mortgagee,  is  necessary.^" 

If  there  be  a  surplus  of  the  purchase-price  of  the  equity  of  redemp- 
tion after  paying  the  judgment  and  costs,  this  should  be  paid  to  the 
judgment  debtor  and  not  to  the  mortgagee.'^ 

The  mortgagor's  interest  may  be  sold  although  the  mortgage  secures 
the  support  of  the  mortgagee  by  the  mortgagor.^^  If  no  account  be 
taken  of  the  mortgage  in  making  the  levy,  the  interest  of  the  debtor, 
and  nothing  more,  passes  by  the  proceedings.^*  The  levy  is  not  thereby 
rendered  invalid.**  The  debtor,  in  such  case,  has  no  occasion  to  com- 
plain.*' After  a  sale  upon  execution  the  mortgagor  has  no  rights  in 
the  land  unless  he  redeems  it,  or  unless  the  judgment  upon  which  the 
execution  was  issued  be  reversed.*^ 

Inasmuch  as  an  absolute  deed  with  a  bond  for  reconveyance  consti- 
tutes an  express  mortgage,  the  property  is  subject  to  attachment  and 
to  levy  and  sale  upon  execution  under  a  judgment  against  the 
grantor.*^  Such  is  the  ease  also  when  there  is  no  written  defeasance, 
but  the  conveyance  is  in  fact  a  mortgage.** 

A  judgment  creditor  may  maintain  a  suit  to  have  a  deed  of  his 
debtor  declared  a  mortgage  and  his  interest  in  the  land  subjected  to 
the  judgment  after  the  satisfaction  of  the  mortgage.*' 

If  a  mortgagee  be  in  possession  of  the  mortgaged  premises,  a  sale 
under  execution  against  the  mortgagor  does  not  divest  him  of  posses- 
sion, or  enable  the  purchaser  to  recover  possession  in  an  action  of 
ejectment.  His  only  remedy  is  to  redeem.*" 

"Milner  v.  Pitts,  117  Ga.  794,  45  "Hall  v.  Tunnell,  1  Houst.  (Del.) 

S.  E.  67.  320;    Dadmun  v.   Lamson,   9    Allen 

'^Bodwell  Granite  Co.  v.  Lane,  83  (Mass.)   85.     In  Alabama  it  is  held 

Maine  168,  21  Atl.  829.  that,  where  the  mortgage  reserves 

"^  Jenkins  v.  Green,  22  Kans.  562.  to  the  mortgagor  the  possession  and 

See    also    Bodwell    Granite    Co.    v.  enjoyment  of  the  property,  with  the 

Lane,  83  Maine  168,  21  Atl.  829.  right  to  use  and  rent  it,  until  de- 

^  Dunbar  v.  Starkey,  19  N.  H.  160.  fault   be   made   in  the   payment  of 

"Pettee  v.  Peppard,  125  Mass.  66.  bonds     extending    through     several 

'^Perrin  v.  Reed,  35  Vt.  2.  years,   the   mortgagor    has   a    clear 

^  Delano     v.     Wilde,     11      Gray  legal  right,  which  is  subject  to  levy 

(Mass.)   17,  71  Am.  Dec.  687.  and    sale    under    execution    against 

^  Clinton   Nat.   Bank  v.   Man  war-  him;    and  a  purchaser  at  the   sale 

ring,  39  Iowa  281;   Moors  v.  Albro,  acquires  a  title  on  which  he  may 

129  Mass.  9;  contra  Phinizy  v.  Clark,  recover,   in   ejectment,   against  any 

62  Ga.  623;  Gibson  v.  Hough,  60  Ga.  one  who  does  not  show  a  paramount 

588.  title.     Bernstein  v.  Humes,  60  Ala. 

=*  Gassenheimer     v.     Moulton,     SO  582.     See  also  Cotton  v.  Carlisle,  85 

Ala.  521,  2  So.  652,  per  Clopton,  J.;  Ala.  175,  4   So.  670,  7  Am.   St.  29; 

McConeghy  v.  McCaw,  31  Ala.  447.  Shaw  v.  Llndsey,  60  Ala.  344. 

"  Dunton  v.  McCook,  93  Iowa  258, 
61  N.  W.  977. 
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In  some  states  the  laws  provide  for  a  sale  of  the  debtor's  right  of 
redeeming  mortgaged  land,  while  land  not  covered  by  a  mortgage  can 
only  be  taken  by  a  levy  and  set-ofE  in  the  usual  way,  and  is  not  the 
subject  of  sale  on  execution.  Where  such  is  the  law,  if  one  owning  a 
tract  of  land  in  fee  mortgages  a  life  estate,  the  reversion  is  not  cov- 
ered by  the  mortgage,  and  therefore  his  title  to  it  is  not  an  equity  of 
redemption,  and  can  not  be  sold  as  constituting  a  part  of  his  equity 
of  redemption.  "When  the  life  estate  expires,  the  equity  of  redemp- 
tion expires  with  it.  If  the  mortgage  is  foreclosed,  the  reversion  re- 
mains. If  the  equity  is  sold  on  execution,  the  reversion  remains.  No 
interest  not  covered  by  the  mortgage  passes  by  the  sale.*'- 

If  an  estate  be  subject  to  a  mortgage  when  attached,  but  the  mort- 
gage be  discharged  before  the  levy  of  an  execution  in  the  suit,  the 
estate  can  not  be  levied  upon  and  sold  as  an  equity  of  redemption.*^ 

The  sale  is  valid  though  there  be  a  right  of  homestead  in  the  debtor, 
and  the  sale  is  not  expressly  made  subject  to  it.  The  sale  is  necessarily 
subject  to  that  right,  and  whether  declared  so  or  not  it  is  immaterial.*^ 

Upon  the  foreclosure  of  the  mortgage,  a  levy  commenced  upon  the 
mortgagor's  interest  in  the  land  is  defeated,  although  the  land  is 
bought  in  by  the  mortgagee,  who  has  the  right  to  purchase,  for  the 
amount  of  the  mortgage.**  If  land  subject  to  a  mortgage  be  attached, 
and  afterward  the  mortgagee  sells  the  land  under  a  power  of  sale  for 
more  than  enough  to  pay  the  mortgage  debt  and  the  expenses  of  sale, 
the  attaching  creditor  may,  by  a  bill  in  equity  brought  within  the  time 
the  land  would  have  been  held  as  security  to  satisfy  the  judgment, 
enforce  his  lien  against  the  surplus  remaining  in  the  hands  of  the 
mortgagee.*'  His  claim  has  preference  over  a  second  mortgage  made 
after  the  attachment.  The  surplus  after  the  sale  belongs  to  the  same 
persons  the  land  belonged  to  before  the  sale.  Ho  means  being  provided 
by  statute  for  enforcing  the  creditor's  lien  against  the  funds,  equity 
will  afford  a  remedy,  to  .the  same  effect  and  upon  the  same  conditions, 
as  nearly  as  may  be,  as  in  proceedings  at  law  in  like  cases.*" 

If  the  mortgagee  bids  at  the  sale  an  amount  sufficient  to  cover  not 
only  the  mortgage  debt,  but  an  unsecured  debt  of  the  mortgagor,  he 
can  not  hold  the  excess  above  the  mortgage  debt,  but  this  is  subject 

"  Laflin  v.  Crosby,  99  Mass.  446.  "  German-American    Seminary   v. 

"  Hackett  v.  Buck,  128  Mass.  369.  Saenger,  66  Mich.  249,  33  N.  W.  301. 
Act  of  1874,  ch.  188,  does  not  author-  «  Wiggins  v.  Haywood,  118  Mass. 
ize  a  sale  in  such  a  case.  514. 

"  Swan  v.  Stephens,  99  Mass.  7.  *"  Per  Gray,   C.   J.,   in  Wiggin  v. 

Heywood,  118  Mass.  514. 
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to  the  lien  of  the  attachment,  and  the  attaching  ofBcer  is  entitled  to 
receive  it.*' 

Land  owned  by  a  single  -woman  at  the  time  of  her  marriage  was 
afterward  attached  in  an  action  against  her  by  her  maiden  name,  the 
creditor  being  ignorant  of  the  marriage,  and  judgment  was  afterward 
recovered  against  her  by  the  same  name,  and  the  land  was  sold  on  exe- 
cution. After  the  attachment,  and  before  judgment,  the  woman,  by 
her  married  name,  mortgaged  the  same  land  to  a  person  who  had  no 
actual  notice  of  the  attachment.  The  attachment  was  held  to  take 
precedence  of  the  mortgage.*' 

§  666.    Dower  of  mortgagor's  widow  in  equity  of  redemption. — The 

widow  of  the  mortgagor  is  entitled  to  dower  in  an  equity  of  redemp- 
tion, although  she  has  released  her  right  in  the  mortgage,*'  or  become 
the  wife  of  the  mortgagor  after  the  execution  of  the  mortgage.^" 

Moreover  it  is  held  that  a  wife  has  a  right  of  dower  in  the  equity  of 
redemption  in  land  conveyed  by  a  purchase-money  mortgage  given  by 
her  husband  at  the  time  of  a  conveyance  in  fee  to  him  of  the  land.'"^ 
Although  a  wife  joins  her  husband  in  a  mortgage  executed  on  his 
lands,  she  is  still  entitled  to  a  right  of  dower  in  the  husband's  equity 
of  redemption,  for  by  her  joinder  she  releases  merely  her  dower  right 
in  the  estate  or  interest  conveyed  to  the  mortgagee.^^  She  can  not 
maintain  an  action  for  it  against  the  mortgagee,  yet,  if  the  mortgage 
is  not  foreclosed,  she  is  allowed  in  equity  to  redeem  the  mortgage,  and 
then  take  her  dower. '*'   Foreclosure  or  sale  under  a  power  effectually 

"Harvey  v.   Foster,   64   Gal.   296,  Iowa  737,   130  N.  W.   922;    Nichols 

30  Pac.  849.  v.  French,  83  Ohio  St.  162,  93  N.  E. 

■"  Cleaveland  v.  Boston  Five  Cents  897. 
Sav.  Bank,  129  Mass.  27.  "  In  re  Auger,  26  Ont.  402,  Ann. 

"  Otherwise    in    England,    where  Gas.  1913  B,  p.  1307.    Gompare  Loh- 

dower  is  a  legal  estate.    Story's  Eq.  meyer  v.  Durbin,  206  111.  574,  69  N. 

Jur.,  §  629;   Hewitt  v.  Cox,  55  Ark.  E.  523. 

225,  15  S.  "W.  1026;  Leary  v.  Shaffer,        "  Bell  v.  Bell,  174  Ala.  446,  56  So. 

79   Ind.  567;    Kent,  C.,  in  Titus  v.  926,  37  L.  R.  A.   (N.  S.)   1203. 
Neilson,  5  Johns.  Ch.   (N.  Y.)   452;         "» Eaton     v.     Simonds,     14     Pick. 

Snow  V.  Stevens,  15  Mass.  278.    See  (Mass.)  98;  Coles  v.  Coles,  15  Johns, 

also  Harris  v.  Powers,  129  Ga.  74,  (N.  Y.)   819;   Hitchcock  v.  Harring- 

58  S.  E.  1038;  Wood  v.  Price,  79  N.  ton,  6  Johns.    (N.  Y.)    290,   5   Am. 

J.  Eq.   14,   81  Atl.   664;    Shueler  v.  Dec.  229;  Collins  v.  Torry,  7  Johns. 

Levy,  73  Misc.  25,  130  N.  Y.  S.  600;  (N.  Y.)  278,  5  Am.  Dec.  273;  Swaine 

Riley  v.  Remington,  221  Pa.  St.  121,  v.  Perine,  5  Johns.  Ch.  (N.  Y.)  491, 

70  Atl.  552;    In  re  Auger,  26   Ont.  9  Am.   Dec.   318;    Hawley  v.   Brad- 

402,  Ann.  Gas.  1913  B,  1307;  Thomp-  ford,  9  Paige   (N.  Y.)    200,  37  Am. 

son  V.  Thompson,  37  Nova  Scotia  Dec.  390;   Van  Dyne  v.  Thayre,  14 

242.  Wend.   (N.  Y.)    233,  19  Wend.  171; 

'"Wait  V.  Savage  (N.  J.),  15  Atl.  Trenholm  v.  Wilson,  13  S.  Car.  174, 

225.    See  also  Snyder  v.  Richey,  150  16  Am.  Rep.  732. 
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bars  her  right  if  she  has  duly  released  this  in  the  mortgage.  °*  She  is 
then  entitled  only  to  her  share  of  the  surplus  remaining  after  the  pay- 
ment of  the  mortgage  debt."*^ 

In  North  Carolina  it  is  held  the  -ypidow  may  protect  her  dower  in- 
terest in  mortgaged  land  by  having  her  husband's  interest  first  sold  to 
satisfy  the  debt.°®  As  a  general  rule  she  is  entitled  to  dower  in  the 
whole  estate  as  against  every  one  but  the  mortgagee ;  but  to  redeem  the 
land  from  him,  she  must  pay  the  whole  amount  due  on  the  mortgage.^' 
The  mortgagee  in  possession  is  entitled  to  the  rents  and  profits  until 
his  claim  is  paid,  as  against  a  widow  whose  right  is  subordinate  to  the 
mortgage.^^  If,  however,  the  mortgage  be  discharged  by  the  other  party 
in  interest,  the  widow  of  the  mortgagor  is  let  into  her  dower  in  the 
unincumbered  estate;  as  where  the  purchaser  of  the  equity  of  redemp- 
tion, on  an  execution  sale,  afterward  paid  the  amount  due  on  the 
mortgage  and  claimed  an  assignment  of  it  from  the  mortgagee,  but 
the  mortgagee,  declaring  that  an  assignment  was  unnecessary,  dis- 
charged it  upon  the  margin  of  the  record:  it  was  held  that  this  dis- 
charge operated  to  extinguish  the  mortgage,  and  not  as  an  equitable 
assignment  of  it,  and  that  therefore  the  widow  was  dowerable  in  the 
land  free  from  the  incumbrance  of  the  mortgage.^'  The  widow  of  one 
who  has  purchased  real  estate,  and  assumed  the  payment  of  a  mort- 
gage thereon,  is  entitled  to  dower  only  under  the  same  conditions."" 

If  a  purchaser  pays  off  a  mortgage  to  which  the  right  of  dower 
would  be  subject,  when  he  is  under  no  obligation  to  pay  the  mortgage 
debt,  and  takes  an  assignment  of  the  mortgage,  his  mortgage  title  will 
prevent  an  assignment  of  dower  in  the  whole  estate,"^  and  even  if  the 
mortgage  be  discharged,  and  not  in  form  assigned  to  him,  he  may  in 
some  cases  be  held  to  have  redeemed  the  mortgage."^  But  if  the  mort- 
gage debt  be  paid  by  the  debtor,  or  from  his  property,  or  in  his  behalf, 

"  Johnson  V.  Watson,  87  111.  535.  290,    15   Am.    St.    627;    Ketchum   v. 

==Walt  v.  Savage   (N.  J.),  15  Atl.  Shaw,  28  Ohio  St.  503. 

225;  Hlnchman  v.  Stiles,  9  N.  J.  Bq.  ""Wait  v.  Savage  (N.  J.),  15  Atl. 

454.     See  also  Virgin  v.  Virgin,  189  225. 

111.  144,  59  N.  E.  586;  Helm  v.  Board,  ™  Wedge  v.  Moore,  6  Cush.  (Mass.) 

114  Ky.  289,  70  S.  W.  679,  24  Ky.  L..  8;     Eaton    v.     Simonds,     14     Pick. 

1037  (Mass.)    98;    Everson  v.   McMullen, 

=«  Overton  v.  Hinton,  123  N.  Car.  113  N.  Y.  293,  21  N.  E.  52,  10  Am. 

1,  31  S.  E.  285.  St.    445,    per    Finch,    J.     See    post 

='  McMahon  v.  Russell,  17  Fla.  698;  §  866. 

Graves  v.  Braden,  62  Ind.   93;    Mc-  ""Kemerer    v.    Bournes,    53    Iowa 

Cahe  v.  Bellows,  7  Gray  (Mass.)  148,  172,  4  N.  W.  921. 

66  Am.  Dec.  467;  Campbell  v.  Camp-  "'Strong    v.    Converse,    8    Allen 

bell,   30   N.   J.   Eq.   415;    Mandel  v.  (Mass.)  557,  85  Am.  Dec.  732;  New- 

McClave,  46  Ohio  St.  407,  22  N.  E.  ton  v.  Cook,  4  Gray  (Mass.)  46. 

«"  See  post  §  866. 
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such  payment  is  a  discharge  of  the  mortgage,  and  dower  can  be  as- 
signed in  the  whole  property;'^  and  the  payment  is  in  behalf  of  the 
debtor,  when  he  in  any  manner  furnishes  the  means  of  payment,  or 
imposes  an  obligation  on  the  purchaser  to  assume  and  pay  the  debt  as 
his  own.  In  such  cases  an  assignment  of  the  mortgage  amounts  to  a 
discharge,  and  the  legal  title  under  the  mortgages  merges  in  the 
equity.'* 

If  an  heir  or  devisee  gives  a  bond  conditioned  to  pay  all  the  debts 
of  the  deceased,  and  takes  an  assignment  of  a  mortgage  of  a  part  of 
the  real  estate  to  himself,  it  would  seem  that  he  could  not  stand  upon 
his  mortgage  title,  and  by  foreclosure  defeat  the  widow's  estate  of 
dower  and  homestead,  because  the  bond  in  this  case  may  be  regarded 
as  supplying  the  place  of  the  assets  which  would  otherwise  have  been 
derived  from  the  sale  of  the  lands;*®  and  certainly  in  such  case  if 
dower  in  the  mortgaged  premises  had  already  been  assigned  to  the 
widow,  with  the  assent  of  the  heir  or  devisee,  he  could  not  set  up  his 
mortgage  title  under  the  assignment  or  foreclosure  against  the  dower 
estate.*' 

"Where  a  wife  indorsed  her  renunciation  of  dower  on  a  deed  of  mort- 
gaged lands  executed  by  herself  and  husband  to  their  son,  made  sub- 
ject to  the  mortgage,  she  can  not  claim  dower  in  such  lands  as  against 
a  purchaser  thereof  at  foreclosure  sale  to  which  the  son  was  a  party; 
nor  can  she  show  that  the  conveyance  was  made  subject  to  certain 
conditions,  the  nonnerformance  of  which  entitled  her  to  renounce  it.*'' 

II.    As  to  the  Mortgagee 

Section  Section 

667.  General     statement    of    rights     673.  Mortgagor's  remedy  to  recover 

and   liabilities   of  mortgagor  possession  after  payment, 

relative  to  possession.  674.  No     ejectment     against     mort- 

668.  Mortgagor's  right  of  possession  gagee  until  debt  paid. 

implied.  675.  When  trespass  will  not  lie  by 

669.  Right    of   possession   as   modi-  mortgagor     against     mortga- 

fied  by  statute.  gee. 

670.  Mortgagor's  right  to  rents  and    675a.  Trespass  by  mortgagor  against 

profits.  mortgagee  in  possession. 
670a.  When    mortgagor   entitled    to  675b.  .Injunction  by  mortgagor  to  re- 
mining  royalties.  strain  injury  to  property  by 

671.  When  mortgagor  liable  for  use  mortgagee. 

and  occupation — Damages.         676.  Mortgagee's  rights  not  affected 

672.  Adverse    possession    by    mort-  by   assignment   of  equity   of 

gagor  against  mortgagee.  redemption. 


°» Bolton  V.  Ballard,  13  Mass.  227;  "King  v.  King,  100  Mass.  224. 

Brown  v.  Lapham,  3  Gush.   (Mass.)  "'King  v.  King,  100  Mass.  224. 

551;  Holmes  v.  Holmes,  3  Paige  (N.  "'Lavender  v.  Daniel,  58   S.  Car 

Y.)  363.  125,  36  S.  E.  546. 

«  See  post  §  866.   McGabe  v.  Swap, 
14  Allen  (Mass.)  188,  per  Wells,  J. 
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667 


§  667.  General  statement  of  rights  and  liabilities  of  mortgagor 
relative  to  possession. — The  mortgagor  is  really  a  tenant  at  will,  and 
may  be  ejected  by  the  mortgagee  without  notice,  ezcept  in  those  states 
where  the  mortgagor  is  by  statute  confirmed  in  his  possession  until 
foreclosure,  unless  the  mortgage  contains  a  covenant  or  agreement 
allowing  the  mortgagor  to  remain  in  possession  until  a  breach  of  con- 
dition occurs ;  for,  unless  there  be  such  a  covenant,  the  mortgagee  may 
at  any  time  enter  and  dispossess  him,  or  may  recover  possession  by  a 
writ  of  entry,^  or  ejectment.  Yet,  while  the  mortgagor  is  left  in  pos- 
session, he  is  in  most  respects  regarded  as  the  owner  of  the  land,  and 
he  may  occupy  and  improve,  or  may  take  the  rents  and  profits  to  his 
own  use,  in  the  same  manner  as  before  he  made  the  mortgage.^  The 
commencement  of  an  action  against  him  by  the  mortgagee  to  recover 
possession  does  not  change  his  rights  in  this  respect,  and  he  is  not  ac- 
countable for  the  rents  and  profits  accruing  afterward,  and  before  the 
mortgagee  is  entitled  to  possession  under  the  judgment.  If  the  mort- 
gagee wishes  to  receive  the  rents  and  profits,  he  must  take  early  means 
to  obtain  possession.^ 


*  American  Mtg.  Co.  v.  Turner,  95 
Ala.  272,  11  So.  211;  Watford  v. 
Gates,  57  Ala.  290;  Rockwell  v. 
Bradley,  2  Conn.  1  (where  the  point 
is  fully  discussed);  Kransz  v.  Uedel- 
hofen,  193  111.  477,  62  N.  E.  239; 
Barrett  v.  Hinckley,  124  111.  32,  14 
N.  E.  863,  7  Am.  St.  331;  Brastow 
V.  Barrett,  82  Maine  456,  19  Atl. 
916;  Keech  v.  Hall,  1  Doug.  (Mich.) 
21;  Hartshorn  v.  Huhbard,  2  N.  H. 
453;  Brown  v.  Cram,  1  N.  H.  169; 
Youngman  v.  Elmira  &c.  R.  Co.,  65 
Pa.  St.  278;  Martin  v.  Jackson,  27 
Pa.  St.  504,  67  Am.  Dec.  489;  Simp- 
son V.  Ammons,  1  Binn.  (Pa.)  175, 
2  Am.  Dec.  425;  Smith  v.  Shuler,  12 
Serg.  &  R.  (Pa.)  240.  In  Vermont 
a  mortgagor  is  entitled  to  posses- 
sion by  statute.  Pub.  Stat.  1906, 
§  1853.  See  ante  §§  11,  15,  and  post 
§  702. 

2  Anderson  v.  Strauss,  98  111.  485; 
Taliaferro  v.  Gay,  78  Ky.  496;  Hus- 
ton V.  Canfield,  57  Nebr.  345,  77  N. 
W.  763;  Bernard  v.  Brown,  7  Nebr. 
449.  See  also  Willis  v.  Eastern 
Trust  &C.  Co.,  169  U.  S.  295,  42  L. 
ed.  752,  18  Sup.  Ct.  347;  Teal  v. 
Walker,  111  U.  S.  242,  28  L.  ed.  415, 
4  Sup.  Ct.  420;  Coffey  v.  Hunt,  75 
Ala.  236;  Locke  v.  Klunker,  123  Cal. 
231,  55  Pac.  993;  Wooten  v.  Bellin- 


ger, 17  Fla.  289;  Taliaferro  v.  Gay, 
78  Ky.  496;  Long  v.  Wade,  70  Maine 
358;    Chelton  v.  Green,  65  Md.  272, 

4  Atl.  271;  Gibson  v.  Farley,  16 
Mass.  280;  Wathen  v.  Glass,  54  Miss. 
382;  St.  Louis  Nat.  Bank  v.  Field, 
156  Mo.  306,  56  S.  W.  1095;  Morse  v. 
Whitcher,  64  N.  H.  591,  15  Atl.  207; 
Leeds  v.  Gilford,  41  N.  J.  Eq.  464, 

5  Atl.  795;  Reeder  v.  Dargan,  15  S. 
Car.  175. 

=  Wilder  v.  Houghton,  1  Pick 
(Mass.)  87;  White  v.  Wear,  4  Mo. 
App.  341.  "As  to  the  mortgagor," 
says  Lord  Hardwicke,  in  Mead  v. 
Orrery,  3  Atk.  244,  "I  do  not  know 
of  any  instance,  where  he  keeps  in 
possession,  that  he  is  liable  to  ac- 
count for  the  rents  and  profits  to 
the  mortgagee,  for  the  mortgagee 
ought  to  take  the  legal  remedies  to 
get  into  possession."  And  again, 
in  Higgins  v.  York  Buildings  Com- 
pany, 2  Atk.  107,  the  same  judge 
said:  "Upon  a  bill  brought  by  the 
mortgagee  for  an  account  in  this 
court,  he  never  can  have  a  decree 
for  an  account  of  rents  and  profits 
from  the  mortgagor  for  any  of  the 
years  back  during  the  possession  of 
the  mortgagor."  See  also  Ex  parte 
Wilson,  2  Ves.  &  B.  252.  The  text 
is  quoted  and  approved  by  McAllis- 
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But  the  mortgagee  can  not,  before  actually  taking  possession,  give 
another  person  any  right  to  the  possession  of  the  premises,  to  the  ex- 
clusion of  the  owner  of  the  equity  of  redemption.*  The  making  of  the 
mortgage  deed,  and  the  subsequent  possession  of  the  mortgagor,  fur- 
nish no  presumption  of  a  license  from  the  mortgagee  to  the  mortgagor 
to  remain  in  possession.^  If  both  the  mortgagor  and  the  mortgagee 
be  living  together  in  possession  of  the  premises  after  condition  broken, 
it  is  not  a  case  of  mixed  possession,  as  between  tenants  in  common, 
but  the  possession  is  in  one  or  the  other ;  and  which  it  is,  is  a  question 
of  fact  for  the  jury  to  determine." 

An  affirmative  covenant  that  the  mortgagor  shall  retain  possession 
of  the  premises,  with  power  to  take  the  rents  and  profits  until  default, 
with  a  limitation  of  time  beyond  which  his  possession  shall  not  ex- 
tend, amounts  to  a  redemise.  But  a  redemise  is  not  to  be  inferred  from 
a  covenant  that  the  mortgagor  will  not  sell  or  lease  until  after  notice.' 

Where  in  a  deed  of  trust  to  secure  a  debt  it  is  provided  that  the 
grantor  may  remain  in  possession  until  default,  when  he  should  sur- 
render possession  upon  demand,  it  has  been  held  that  the  grantor's  in.- 
terest  is  not  an  estate  upon  condition,  but  an  estate  upon  a  conditional 
limitation,  which  terminates  with  the  happening  of  the  contingency, 
and  the  right  of  possession  would  cease  without  any  entry  or  demand, 
except  for  the  contract  to  make  demand.  The  demand  in  such  case 
is  not  a  demand  for  the  purpose  of  avoiding  the  estate,  but  in  fact  a 
mere  notice  to  quit  upon  a  tenant  at  will.  If  the  grantor  or  his  as- 
signee wrongfully  refuses  to  surrender  possession  after  such  demand, 
he  is  liable  to  the  trustee  in  damages.' 

The  mortgagor's  reservation  of  the  right  of  possession  seldom  ex- 
tends his  right  beyond  a  breach  of  the  condition  by  him;  and  there- 
fore, except  in  those  states  in  which  by  statute  the  mortgagee  has  no 
right  of  possession  before  foreclosure,  he  may  immediately,  upon  de- 
fault, take  possession.' 

When  the  mortgagee  is  entitled  to  possession,  and  brings  an  action 
to  recover  it,  the  mortgagor  can  not  defend  on  the  ground  that  the 

ter,    J.,    in    Silverman    v.    North-  'George's  Creek  Coal  &c.  Co.  v. 

western  Mut.  Life  Ins.  Co.,  5  Bradw.  Detmold,  1  Md.  225. 

(111.)  124.  8  Teal  v.  Walker,  111  U.  S.  242,  28 

*Silloway    v.     Brown,     12    Allen  L.  ed.  415,  4  Sup.  Ct.  420;   Walker 

(Mass.)    30;    Mayo   v.   Fletcher,   14  v.  Teal,  7  Sawyer  (U.  S.)  39. 

Pick.   (Mass.)  525.  'Pratt  v.  Skolfield,  45  Maine  386; 

"Wakeman  v.  Banks,  2  Conn.  445.  Stevens  v.  Brown,  Walk.  (Mich.)  41, 

"  Hall  V.  Tunnell,  1  Houston  (Del.)  23  Am.  Dec.  215;   Hill  v.  Robertson, 

320.  24   Miss.    38;    Pierce   v.    Brown,   24 

Vt.  165. 
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mortgage  was  made  to  defraud  creditors.  He  is  not  allowed  to  annul 
his  own  conveyance,  under  which  a  perfect  legal  title  has  passed  to  the 
mortgagee.^" 

The  mortgagee's  acceptance  of  a  lease  of  the  mortgaged  premises 
will  bar  his  right  to  maintain  an  action  to  recover  possession  of  them 
from  the  mortgagor,  whether  the  action  is  commenced  before  or  after 
breach  of  the  condition  of  the  mortgage,  or  whether  the  lease  or  the 
mortgage  is  made  first.^^ 

§  668.  Mortgagor's  right  of  possession  implied. — ^Where  the  mort- 
gagee is  otherwise  entitled  to  possession,  it  may  be  agreed  that  the 
mortgagor  shall  have  possession,  and  such  an  agreement  is  implied  if 
the  provisions  of  the  mortgage  contemplate  the  mortgagor's  posses- 
sion.^^ Thus  his  right  of  possession  may  be  implied  from  the  nature 
of  the  condition,  as  where  a  mortgage  provides  that  he  shall  occupy 
and  cultivate  a  farm,  and  deliver  to  the  mortgagee  one  half  of  the 
produce  of  it.  By  accepting  an  estate  with  such  a  condition,  the  mort- 
gagee is  as  much  estopped  from  claiming  possession  as  he  would  have 
been  if  he  had  agreed  by  indenture  that  the  mortgagor  should  retain 
exclusive  occupation.  If,  before  default,  the  mortgagor's  possession  be 
disturbed  by  entry  of  the  mortgagee,  except  for  the  purpose  of  taking 
away  his  own  share  of  the  produce,  he  is  liable  in  an  action  of  tres- 
pass.^ ^ 

So,  also,  if  a  mortgagee  takes  a  lease  of  the  premises  from  the  mort- 
gagor, and  covenants  to  pay  him  rent  until  the  condition  be  broken, 
this  amounts  to  an  agreement  that  the  mortgagor  shall  retain  posses- 
sion, and  receive  the  profits  to  his  own  use.^*  A  provision  in  the  mort- 
gage, that  the  mortgagee  may  enter  after  default,  implies  that  the 
mortgagor  is  entitled  to  possession  until  such  default.^^ 

A  stipulation  that  upon  default  the  mortgagee  may  take  possession,' 
and  receive  the  rents  and  profits  until  the  mortgage  debt  shall  be  paid, 
may  be  enforced  by  the  mortgagee's  taking  possession  and  holding  it; 

""Brookover    v.    Hurst,    1    Mete.  Flagg  v.   Flagg,   11   Pick.    (Mass.) 

(Ky.)  665.  475;  Rhoades  v.  Parker,  10  N.  H.  83; 

"Brastow    v.    Barrett,    82    Maine  Flanders  v.  Lamphear,  9  N.  H.  201; 

456,  19  Atl.  916.  Hartshorn  v.  Hubbard,  2  N.  H.  453. 

"Woodward  v.  Parsons,  59  Ala.  See  ante  §§  80,  389,  and  post  §  702. 
625;    Knox  v.  Easton,  38  Ala.  345;         "Newall  v.  Wright,  3  Mass.  138, 

Clay  V.  Wren,  34  Maine  187;  Wales  3  Am.  Dec.  98. 

T.  Mellen,  1  Gray  (Mass.)  512;  Dear-        "McMillan  v.   Otis,   74  Ala.   560; 

born  v.  Dearborn,  9  N.  H.  117;    So-  Smith  v.  Taylor,  9  Ala.  633.    But  see 

per  v.  Guernsey,  71  Pa.  St.  219.  Rogers  v.  Grazebrook,  8  Q.  B.  895. 

12  Lamb  v.  Foss,   21   Maine  240; 
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but  the  mortgagor  is  entitled  to  have  the  property  again  at  any  time 
upon  paying  the  mortgage  debt.^° 

An  express  stipulation  is  not  necessary  to  enable  the  mortgagor  to 
retain  possession  until  a  breach  of  the  condition,  when  the  very  pur- 
pose of  the  instrument  is  such  that  the  mortgagor  can  not  fulfil  his 
covenants  without  the  possession  of  the  property;  as,  for  instance, 
when  the  purpose  is  to  secure  an  agreement  to  support.^'  The  mort- 
gagor's right  of  possession  until  breach  of  the  condition  is  implied 
from  a  condition  that  the  mortgagor  shall  support  the  mortgagee  dur- 
ing Ms  life  in  a  house  upon  the  premises,  or  shall  deliver  to  him  a 
certain  portion  of  the  produce  annually.^^  By  taking  possession  in 
such  case  the  mortgagee  would  prevent  the  mortgagor's  carrying  into 
effect  the  purpose  for  which  alone  the  mortgage  was  made.^°  But  a 
condition  of  a  mortgage  requiring  the  mortgagor  to  furnish  a  comfort- 
able home  for  the  mortgagee,  and  to  provide  him  necessaries  and  sup- 
port during  his  life,  there  being  no  intimation  that  the  support  was 
to  be  provided  upon  the  premises,  was  regarded  as  affording  no  impli- 
cation that  the  mortgagor  should  retain  possession.^" 

The  agreement  that  the  mortgagor  may  remain  in  possession  need 
not  be  in  the  mortgage  itself,  but  may  be  contained  in  a  separate  pa- 
per, as,  for  instance,  the  mortgage  note.^^  But  the  right  of  the  mort- 
gagor to  possession  will  not  be  implied  from  his  having  been  permitted 
to  occupy  the  premises,  nor  from  such  being  the  custom  of  the  coun- 
try.''^ 

§  669.  Eight  of  possession  as  modified  by  statute. — It  has  already 
been  noticed  that  in  several  states  the  common-law  doctrine  of  the 
relation  between  the  mortgagor  and  mortgagee  is  wholly  done  away 
with,  and  the  mortgagee  can  not  obtain  possession  of  the  mortgaged 
premises,  even  after  condition  broken,  except  by  purchasing  them  on 
a  foreclosure  suit."^  Even  the  foreclosure  decree  and  sale  under  it  do 
not  divest  the  mortgagor  of  his  right  of  possession ;  this  is  not  lost  till 

"Mclntyre  v.  Whitfield,  21  Miss.  "'Wales  v.  Mellen,  1  Gray  (Mass.) 

88.      See   also   Hyman   v.    Kelly,    1  512.     That   he  may   enter   immedi- 

Nev.  179.  ately,   see    Colman   v.    Packard,    16 

"Soper   v.    Guernsey,    71   Pa.    St.  Mass.  39. 

219.  "Mason  v.  Mason,  67  Maine  546. 

''Bryant  v.  Ersklne,  55  Maine  153;  »Clay  v.  Wren,  34  Maine  187. 

Norton    v.    Webb,    35    Maine    218;  ""Stowell     v.     Pike,     2     Greenl. 

Brown  v.  Leach,  35  Maine  39;   Clay  (Maine)    387;     Hartshorn    v.    Hub- 

V.   Wren,    34    Maine   187;    Lamb   v.  bard,  2  N.  H.  453;  Brown  v.  Cram,  1 

Foss,  21  Maine  240.    See  also  Wales  N.  H.  169.     But  see  contra  Jackson 

V.  Mellen,  1  Gray  (Mass.)  512.    But  v.  Hopkins,  18  Johns.  (N.  Y.)  487. 

see  Colman  v.  Packard,  16  Mass.  39.  ^  See  ante  §§  17-56. 
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the  deed  under  the  sale  is  delivered  to  the  purchaser.  If  the  premises 
are  occupied  by  tenants,  the  mortgagor  may  collect  the  rents  until  the 
purchaser  is  entitled  to  enter  under  his  deed.^* 

Under  such  a  statute  the  mortgagor  is  the  owner  of  the  fee,  and 
the  mortgagee's  interest  is  restricted  to  the  lien;  he  being  permitted 
to  obtain  possession  only  by  express  or  implied  consent  of  the  mort- 
gagor or  his  successor.^^  Also  under  such  a  statute,  although  the  mort- 
gage contains  a  stipulation  which  seems  to  give  the  mortgagee  the 
right  after  condition  broken  to  take  possession  and  receive  the  rents 
and  profits,  yet  inasmuch  as  such  a  mortgage  gives  only  a  lien  upon 
the  mortgaged  property  and  the  rents  and  profits,  and  this  lien  can 
be  enforced  only  by  action,  the  stipulation  does  not  transfer  to  the 
mortgagee  the  title  to  the  rents  and  profits."  An  exception  to  this 
rule  is  made  in  case  the  property  is  shown  to  be  inadequate  to  meet 
the  mortgage  debt,  in  which  case  the  court  may  appoint  a  receiver  of 
the  rents  and  profits  pending  proceedings  to  foreclose.^^  But  even  then 
it  has  been  held  that  the  mortgagor  is  entitled  to  the  rents  until  the 
court  decrees  their  payment  to  the  receiver.''* 

Such  a  statutory  provision  restraining  a  mortgagee  from  obtaining 
possession  is  by  some  courts  held  to  apply  in  case  the  mortgage  is  in 
the  form  of  an  absolute  deed.^°  But  it  is  held  otherwise  by  other 
courts.^" 

Where  the  mortgagor  is  by  statute  protected  in  his  possession  until 
foreclosure,  his  possession  is  a  matter  of  right,  and  not  of  sufferance, 

^Hunter  v.  Hayes,  7  Biss.  (U.  S.)  ==  Becker  v.  McCrea,  48  Misc.  341, 

362;    Barrett  v.  Blackmar,  47  Iowa  94  N.  Y.  S.  20. 

565;   Seckler  v.  Delfs,  25  Kans.  159;  ^Seckler  v.   Delfs,  25  Kans.   159. 

Argall  V.  Pitts,  78  N.  Y.  239;   Mitch-  See  also  Ortengren  v.  Rice,  104  III. 

ell  V.  Bartlett,  52  Barb.  (N.  Y.)  319;  App.  428. 

Gelston  v.  Burr,  11  Johns.   (N.  Y.)  "Post  v.  Dorr,  4  Edw.  Ch.  (N.  Y.) 

482;   Aster  v.  Turner,  11  Paige  (N.  412;  Lofsky  v.  Maujer,  3  Sandf.  Ch. 

Y.)   436;   Clason  v.  Corley,  5  Sandf.  (N.  Y.)   69.     See  also  Strain  v.  Pal- 

(N.  Y.)   447.     See  also  Moncrieff  v.  mer,  159  Fed.  628,  86  C.  C.  A.  618; 

Hare,  38  Colo.  221,  87  Pac.  1082,  7  Moncrieff  v.  Hare,  38  Colo.  221,  87 

L.  R.  A.   (N.  S.)  1001;   Pueblo  &  A.  Pac.  1082,  7  L.  R.  A.   (N.  S.)   1001. 

Valley  R.  Co.  v.  Beshoas,  8  Colo.  32,  See  post  §  1536. 

5  Pac.  639;   Whitley  v.  Barnett,  151  =»  Hunter  v.  Hays,  7  Biss.   (U.  S.) 

Iowa   487,   131   N.   W.   704;    Union  362.     See  also   In  re   Banner,   149 

Trust  Co.  V.  Charlotte  General  Elec.  Fed.  936. 

Co.,  152  Mich.  568,  116  N.  W.  379;  =»  California    Civ.    Code,    §    2927; 

Barson  v.  Mulligan,  191  N.  Y.  306,  Locke  v.  Moulton,  96  Cal.  21,  30  Pac. 

84  N.  E.  75,  16  L.  R.  A.  (N.  S.)  151;  957;  Thompson  v.  Hickey,  8  Abb.  N. 

Hume    V.    Le    Compte     (Tex.    Civ.  Cas.  (N.  Y.)  159. 

App.),  142  S.  W.  934;    Ferguson  v.  »» Georgia:    See  ante  §  26. 

Dickinson   (Tex.  Civ.  App.),  138  S.  Iowa:     §  29. 

"W.  221;  Schreiber  v.  Carey,  48  Wis.  Michigan:    §  36. 

208,  4  N.  W.  124.  Nevada:     §  41. 
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as  it  is  at  common  law,  except  whefi  assured  to  Mm  by  express  agree- 
ment.'^ A  special  provision  in  a  mortgage,  that  the  mortgagor  shall 
have  possession  without  paying  rent  until  breach  of  the  condition,  is 
not  to  be  construed  as  conferring  the  right  of  possession  upon  the 
mortgagee  after  that  event.  Such  a  provision,  being  merely  an  ex- 
pression of  what  the  law  implies,  is  treated  as  surplusage.'^ 

A  statutory  provision,  that  it  shall  not  be  waste  for  the  mortgagor 
to  continue  to  use  the  mortgaged  premises  during  the  period  allowed 
for  redemption,  may  be  waived  by  a  stipulation  in  the  mortgage  to  the 
contrary.'' 

The  mortgagee's  assent  to  the  possession  of  the  mortgagor  may  be 
implied,  and  his  assent  may  be  implied  from  slight  circumstances, 
such  as  the  mortgagee's  abandonment  of  the  premises.'* 

§  670.  Mortgagor's  right  to  rents  and  profits. — So  long  as  the 
mortgagor  is  allowed  to  remain  in  possession  he  is  entitled  to  re- 
ceive and  apply  to  his  own  use  the  income  and  profits  of  the  mort- 
gaged estate."  "The  rents  and  profits  are  not  pledged;  they  be- 
long to  the  tenant  in  possession,  whether  the  mortgagor  or  a  third 


''Witherell  v.  Wiberg,  4  Sawyer 
(TJ.  S.)  232;  Kidd  v.  Teeple,  22  Cal. 
255;  Ladue  v.  Detroit  &c.  R.  Co.,  13 
Mich.  380,  87  Am.  Dec.  759;  Crippen 
V.  Morrison,  13  Mich.  23;  Hooper  v. 
"Wilson,  12  Vt.  695. 

="  Morrow  v.  Morgan,  48  Tex.  304. 

''Edwards  v.  "Woodbury,  1  Mc- 
Crary  (U.  S.)  429,  3  Fed.  14. 

^'Jellison  v.  Halloran,  44  Minn. 
199,  46  N.  "W.  332;  Rogers  v.  Benton, 
39  Minn.  45,  38  N.  "W.  765;  Howell 
V.  Leavitt,  95  N.  Y.  617. 

'=  Teal  V.  "Walker,  11  tJ.  S.  242,  28 
L.  ed.  415,  4  Sup.  Ct.  420;  Kountze 
V.  Omaha  Hotel  Co.,  107  U.  S.  378, 
27  L.  ed.  609,  2  Sup.  Ct.  911;  Gil- 
man  V.  Illinois  &e.  Tel.  Co.,  91  U.  S. 
603,  23  L.  ed.  405;  Young  v.  North- 
ern 111.  Coal  &c.  Co.,  9  Biss.  (U.  S.) 
300;  Central  Trust  Co.  v.  "Wabash, 
&c.  R.  Co.,  30  Fed.  332;  Coffey  v. 
Hunt,  75  Ala.  236;  Falkner  v.  Camp- 
bell Printing  Press  &c.  Co.,  74  Ala. 
359;  Johnston  v.  Riddle,  70  Ala. 
219;  Scott  V.  "Ware,  65  Ala.  174;  Leh- 
man V.  Tallassee  Mfg.  Co.,  64  Ala. 
567;  Lovelace  v.  "Webb,  62  Ala.  271; 
Hall  V.  Mobile  &c.  R.  Co.,  58  Ala.  10; 
Wooten  V.  Bellinger,  17  Fla.  289; 
Cross  V.  "Will  County  Nat.  Bank,  177 
111.  33,  52  N.  E.  322;  Mississippi  Val- 


ley &c.  R.  Co.  V.  United  States  Ex- 
press Co.,  81  111.  534; 'Moore  v.  Tit- 
man,  44  111.  367;  Mayfield  v.  "Wright, 

107  Ky.  530,  54  S.  "W.  864;  "Woolley 
T.  Holt,  14  Bush  (Ky.)  788;  Noyes 
V.  Rich,  52  Maine  115;  Chelton  v. 
Green,  65  Md.  272,  4  Atl.  271;  El- 
more V.  Symonds,  183  Mass.  321; 
Mayo  V.  Fletcher,  14  Pick.  (Mass.) 
525;  Boston  Bank  v.  Reed,  8  Pick. 
(Mass.)  459;  Chinnery  v.  Blackman, 
3  Doug.  (Mich.)  391;  "Wathen  v. 
Glass,  54  Miss.  382;  Huston  v.  Can- 
field,  57  Nebr.  345,  77  N.  "W.  763; 
Morse  v.  "Whitcher,  64  N.  H.  590,  15 
Atl.  207;  Leeds  v.  Gifflord,  41  N.  J. 
Eq.  464,  5  Atl.  795;  Reeder  v.  Dar- 
gan,  15  S.  Car.  175;  Frierson  v. 
Blanton,  1  Bax.  (Tenn.)  272;  John- 
ston v.  Lasker  Real  Est.  Assn.,  2 
Tex.  Civ.  App.  494,  21  S.  "W.  961; 
Cox  v.  Horner,  43  "W.  "Va.  786,  28  S. 
E.  780;  Childs  v.  Hurd,  32  "W.  Va. 
66,  9  S.  E.  362;  Mead  v.  Orrery,  3 
Atk.  244.  See  also  North  American 
Trust  Co.  v.  Burrow,  68  Ark.  584, 
60  S.  "W.  950;  Ortengren  v.  Rice,  104 
111.  App.  428;  Georgetown  "Water  Co. 
V.  Fidelity  Trust  &c.  Co.,  25  Ky.  L. 
1739,  78  S.  "W.  113;  Baker  v.  Baker, 

108  Md.  269,  70  Atl.  418,  129  Am. 
St.  439;    Clark  v.  Missouri,  K.  &c. 


17  AS   TO   MOKTGAGEE  §    670 

person  claiming  under  him."^*  He  is  not  liable  for  rent.  His  con- 
tract is  to  pay  interest  and  not  rent.  Although  the  mortgagee  may 
have  the  right  to  take  possession  upon  a  breach  of  the  condition,  if  he 
does  not  exercise  this  right  he  can  not  claim  the  profits.^  ^ 

Waiver  of  the  right  of  the  mortgagor  to  remain  in  possession  of 
property  and  to  have  the  rents  and  profits  thereof  during  the  period 
of  redemption  can  not  be  made  in  the  instrument  itself,  although  it 
may  be  made  after  default.^^  Upon  a  bill  in  equity  to  obtain  fore- 
closure and  sale,  he  may,  in  proper  cases,  apply  for  the  appointment  of 
a  receiver  to  take  for  his  benefit  the  earnings  of  the  property.  He  is 
then  confined  to  the  rents  and  profits  accruing  during  the  pendency  of 
the  suit.^® 

Unless  restrained  by  the  terms  of  the  mortgage,  the  mortgagor  in 
possession  may  vfork  mines  or  quarries  upon  the  mortgaged  property, 
and  whatever  he  severs  from  the  realty  becomes  unincumbered  per- 
sonalty, and  his  own  property.*" 

Unless  the  mortgage  expressly  covers  the  rents  of  the  mortgaged 
land,  the  mortgagee  is  not  entitled  to  them,  but  the  mortgagor  may 
collect  and  use  them  as  he  sees  fit  until  the  appointment  of  a  receiver 
upon  a  proper  showing.*^ 

In  the  absence  of  a  pledge  of  rents  and  profits  in  the  mortgage  the 
mortgagee  after  condition  broken  and  upon  the  mortgagor's  insolvency 
and  insufficiency  of  the  mortgaged  property,  is  not,  as  a  matter  of  law, 
entitled  to  the  appointment  of  a  receiver  pendente  lite  to  collect 
the  rents  and  profits.*^  If  he  neglects  to  apply  for  a  receiver,  the 
final  decree,  if  silent  upon  this  subject,  does  not  affect  the  mortgagor's 
possession  or  right  to  the  earnings  in  the  meantime.  It  is  only  after 
sale  under  the  decree,  except  where  statutes  provide  otherwise,  that 
the  mortgagor  is  wholly  divested  of  title,  and  consequently  of  right 
to  possession. 

Trust  Co.,  59  Nebr.  53,  80  N.  W.  257;  v.  Leslie,  47  Ohio  St.  409,  24  N.  E. 

Huston  V.  Canfield,  57  Nebr.  345,  77  1072,  9  L.  R.  A.  45;  Mills  v.  Bennett, 

N.  W.  763;    Groos  v.  CMttlm   (Tex.  94  Tenn.  651,  30  S.  W.  748,  45  Am. 

Civ.  App.),  100  S.  W.  1006.  St.  763;   Dennis  v.  Moses,  18  Wash. 

""  Kountze  v.  Omaha  Hotel  Co.,  107  537,  52  Pac.  333,  40  L.  R.  A.  302. 
U.  S.  378,  27  L.  ed.  609,  2  Sup.  Ct.         '»ArgaIl   v.   Pitts,   78   N.  Y.   239; 

911.  Johnston  v.  Lasker  Real  Est.  Assn., 

"  McKlm  V.  Mason,  3  Md.  Ch.  186.  2  Tex.  Civ.  App.  494,  21  S.  W.  961. 

^'Peugh  V.   Davis,   96   U.   S.   332,        "Brunswick   v.    Herrick,    63    Vt. 

24  L.  ed.  775;  Cleghorn  v.  Greeson,  286,  21  Atl.  918;  AhhoU  v.  Edgerton, 

77  Ga.  343;   Levicks  v.  Walker,  15  30  Vt.  208. 

La.  Ann.  245,  77  Am.  Dec.  187;  Wa-        "  St.  Louis  Nat.  Bank  v.  Field,  156 

ters    v.    Randall,    6    Mete.    (Mass.)  Mo.  306,  56  S.  W.  1095. 
479;   Kneettle  v.  Newcomb,  22  N.  Y.         "Greenwood    Loan    &c.    Assn.    v. 

249,  78  Am.  Dec.  186;   Insurance  Co.  Childs,  67  S.  Car.  251,  45  S.  E.  167. 

2 — Jones  Mtg. — Vol.  II. 
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A  mortgagee  of  real  estate  before  entry  and  notice  to  the  tenants 
has  no  right  to  demand  or  receive  the  rents  and  profits  of  the  mort- 
gaged property ;  "and  it  is  doubtful  whether  a  notice  given  by  a  mort- 
gagee to  tenants  that  they  are  to  pay  their  rent  to  him,  or  any  other 
act  on  his  part  not  amounting  to  an  entry  oi  equivalent  to  taking  pos- 
session by  him,  can  defeat  the  right  of  a  mortgagor  or  those  claiming 
under  him  to  take  the  rents  and  profits  of  the  mortgaged  real  estate."*^ 

And  even  if  the  rents  and  profits  of  the  mortgaged  property  are  ex- 
pressly pledged  for  the  security  of  the  mortgage  debt,  vfith  the  right 
in  the  mortgagee  to  take  possession  upon  default,  the  mortgagee  is  not 
entitled  to  the  rents  and  profits  until  he  takes  actual  possession,  or  un- 
til possession  is  taken  in  his  behalf  by  a  receiver;**  or  perhaps  until 
the  mortgagee  makes  a  proper  demand  for  possession  and  this  is  re- 
fused.*^ 

A  provision  in  the  mortgage  authorizing  the  appointment  of  a  re- 
ceiver upon  foreclosing  to  collect  rents  creates  a  valid  lien  on  such 
rents  which  equity  will  enforce.*^ 

If  a  prior  mortgagee  takes  possession,  and  his  mortgage  is  afterward 
declared  void,  a  second  mortgagee  may  intercept  and  claim  the  rents 
accruing  during  the  possession  of  the  prior  mortgagee  which  have  not 
been  collected  by  him  or  by  the  mortgagor.*'' 

IJpon  the  death  of  a  mortgagor  in  possession,  his  widow  is  entitled 
to  remain  in  possession,  taking  the  rents  and  profits,  until  her  dower 
is  assigned,  or  until  the  mortgagee  enters  or  forecloses  his  mortgage.*^ 

These  principles  are  the  same  whatever  may  be  the  subject  of  the 
mortgage.  Although  the  mortgage  be  given  by  a  railroad  company, 
and  by  its  terms  includes  not  only  its  property  and  franchises,  but  also 
"the  tolls,  rents,  and  profits  to  be  had,  gained,  or  levied  therefrom," 
but  it  is  implied  from  the  mortgage  that  the  company  is  to  hold  pos- 
session and  receive  the  earnings  of  the  road  until  the  mortgagee  takes 
it,  or  the  proper  judicial  authority  should  interpose;  the  possession, 

"Elmore  v.  Symonds,  183  Mass."  v.  Curtis,  1  Grat.  (Va.)  289;  Childs 

321,  per  Braley,  J.  v.  Hurd,  32  "W.  Va.  66,  9  S.  E.  S62. 

"  Freedman's  Sav.  &c.  Co.  v.  Shep-  «  Freedman's  Sav.  &c.  Co.  v.  Shep- 
herd, 127  U.  S.  494,  32  L.  ed.  163,  8  herd,  127  U.  S.  494,  32  L.  ed.  163,  8 
Sup.  Ct.  673,  1250;  Grant  v.  Phosnix  Sup.  Ct.  1250;   Dow  v.  Memphis  &c. 
Ins.  Co.,  121  r.  S.  105,  30  L.  ed.  905,  R.  Co.,  124  U.  S.  652,  31  L.  ed.  565, 
7  Sup.  Ct.  841;   Teal  v.  Walker,  111  8  Sup.  Ct.  673. 
U.  S.  242,  28  L.  ed.  415,  4  Sup.  Ct.  « First  Nat.  Bank  v.  Illinois  Steel 
420;  Tilden  v.  Greenwood,  149  Mass.  Co.,  174  111.  140,  51  N.  E.  200. 
567,  22  N.  E.  45;  "Wilder  v.  Hough-  "Falkner    v.    Campbell    Printing 
ton,  1  Pick.  (Mass.)  89;  Beverley  v.  Press  &c.  Co.,  74  Ala.  359. 
Brooke,  4  Grat  (Va.)   187;   Clarke  "Cook  v.  Parham,   63   Ala.   456; 

Boynton  v.  Sawyer,  35  Ala.  497. 
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SO  long  as  it  is  coDtinuous,  gives  the  right  to  receive  the  income  of  the 
road,  and  to  apply  it  to  the  general  purposes  and  debts  of  the  company. 
So  long  as  the  company  is  allowed  to  receive  the  income  of  the  road, 
it  is  within  its  discretion  to  decide  what  shall  be  done  with  it.  The 
mortgage  does  not  affect  the  application  of  it.  If  the  mortgagees  want 
it  they  must  take  possession  of  the  road,  or,  pending  a  bill  to  foreclose 
the  mortgage,  apply  for  the  appointment  of  a  receiver.*^ 

The  expenses  attending  the  operation  of  the  road  by  the  receiver 
may  properly  constitute  a  first  claim  upon  all  moneys  received  from 
such  operation,  superior  to  the  lien  of  mortgage  creditors.^" 

Upon  the  appointment  of  a  receiver,  he  can  not  maintain  a  suit  to 
recover  earnings  of  the  road  in  the  hands  of  an  agent  which  accrued  be- 
fore the  receiver's  appointment.^^ 

In  like  manner,  if  the  mortgage  be  of  leasehold  premises,  and  the 
mortgagor  hold  over  after  breach  of  the  condition,  the  law  does  not 
imply  an  obligation  on  his  part  to  pay  rent  previous  to  an  entry  by 
the  mortgagee.^^ 

§  670a.  When  mortgagor  entitled  to  mimng  royalties. — Eoyalties 
paid  for  an  exclusive  lease  of  a  coal  mine  are  a  part  of  the  corpus  of 
the  estate,  and  not  a  profit  arising  from  it ;  and  as  between  the  owner 
or  his  assignee  in  bankruptcy  and  the  holder  of  a  mortgage  upon  the 
propertj^,  such  royalties  belong  to  the  latter.  But  so  long  as  the  mort- 
gagor is  allowed  to  remain  in  possession  he  may  exercise  the  rights  of 
an  owner  and  receive  the  royalties.  If,  however,  he  is  enjoined  from 
committing  waste,  or  a  receiver  is  appointed,  and  the  proceeds  of  the 
royalties  are  paid  into  court  for  distribution,  the  right  of  the  owner 
to  receive  the  royalties  having  been  suspended,  neither  he  nor  his  as- 
signee in  bankruptcy  can  claim  any  part  of  the  proceeds  until  the 
mortgage  is  first  paid.^^ 

§  671.     When  mortgagor  liable  for  use  and  occupation — ^Damages. 

— Whether  the  mortgagor  is  liable  to  an  action  for  use  and  occupation 
after  the  mortgagee's  entry  to  foreclose  seems  to  be  an  open  question, 

« Oilman  v.  Illinois  &c.  Tel.  Co.,  271;    Brown,  Ex  parte,   15   S.  Car. 

91  U.  S.  603,  23  L.  ed.  405.    See  also  518;   Texas  Pac.  R.  Co.  v.  Johnson, 

Pullan  V.  Cincinnati  &c.  Air  Dine  R.  76  Tex.  421,  13  S.  W.  463,  18  Am. 

Co.,  5  Biss.  (U.  S.)  237;  Mississippi  St.  60. 

Valley  &c.  R.  Co.  v.  United  States  "  Noyes  v.  Rich,  52  Maine  115. 

Express  Co.,  81  111.  534.  "Mayo     v.     Fletcher,     14     Pick. 

"Wallace  v.  Loomis,  97  U.  S.  146,  (Mass.)   525. 

24  L.  ed.  895;  Clark  v.  Central  R.  &c.  "DufC's  Appeal,  21  "Wkly.  N.  Cas. 

Co,   66   Fed.   803,   14  C.   C.  A.  112;  (Pa.)    491,    14    Atl.    364;    Childs   v. 

Mobile  &  O.  R.  Co.  v.  Davis,  62  Miss.  Hurd,  32  W.  Va.  66,  9  S.  E.  362. 
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in  the  absence  of  any  agreement  for  payment  of  rent.°*  Sucn  an  ac- 
tion certainly  can  not  be  maintained  after  the  foreclosure  has  been 
completed,  if  the  premises  are  then  worth  more  than  the  debt  and 
interest  secured  by  the  mortgage;  for  a  completed  foreclosure  is  pay- 
ment of  the  mortgage  debt,  in  contemplation  of  law,  if  the  value  of 
the  estate  is  equal  to  or  greater  than  the  whole  sum  due.°° 

The  general  rule  is  that  if  the  mortgagor  is  in  possession,  even 
though  such  possession  is  by  sufferance  only,  and  the  property  mort- 
gaged is  insuflScient  to  satisfy  the  debt,  he  is  entitled  to  the  rents  and 
profits  issuing  from  the  premises  while  his  possession  lasts.°*  And  it 
is  held  that  a  mortgagor  is  not  liable  for  rents  accruing  between  the 
time  of  the  commencement  of  the  action  to  foreclose  and  the  time  of 
taking  possession  under  an  execution.'^ 

If  the  mortgage  be  not  satisfied,  the  mortgagee  may  recover  any 
deficiency;  and  on  this  ground  he  might  recover  rents  previously  due 
from  the  mortgagor. 

Although  after  a  breacdi  of  the  condition  of  the  mortgage,  the  holder 
of  it,  having  the  legal  title  and  the  right  of  present  possession,  may, 
if  he  sees  fit,  exercise  his  right,  and  he  will  thereupon  become  entitled 
to  all  the  damages  that  may  be  done  to  the  possession,  yet  if  without 

"Morse  V.  Merrltt,  110  Mass.  458;  gage  was  ascertained  by  the  decree 

Merrill  v.  Bullock,  105  Mass.  486.  upon  the  bill  to  redeem.    No  deduc- 

"*  Morse  v.  Merritt,  110.  Mass.  458.  tion  was  then  made  on  account  of 
"A  foreclosure,"  said  Mr.  Justice  the  sums  which  he  now  seeks  to  re- 
Wells,  "would  not,  of  itself,  prevent  cover.  If  they  had  been  collected 
recovery  of  rents  previously  due  when  they  became  due,  as  is 
from  the  mortgagor.  But  such  a  re-  claimed,  the  amount  required  for 
covery  against  him  would  be  held  redemption  by  the  decree  would 
to  operate,  like  a  recovery  of  part  have  been  reduced  by  so  much.  He 
of  the  mortgage  debt  specifically,  to  can  have  no  better  right  now  to  col- 
open  the  foreclosure.  Perhaps,  in  a  lect  it  for  his  own  use,  without  ap- 
Buit  for  rents,  it  might  not  be  neces-  plying  it  to  the  relief  of  the  mort- 
sary  for  the  plaintiff  to  show  af-  gage,  than  he  had  before  the  fore- 
flrmatively  that  the  land  was  insuf-  closure." 

flcient  in  value  for  the  full  payment  *•  Gilman  v.  Illinois  &c.  Tel.  Co., 
of  the  mortgage  debt.  The  mort-  91  U.  S.  603,  23  L.  ed.  405;  Johnson 
gagor's  rights  would  all  be  secured  v.  Miller,  1  Wils.  (Ind.)  416;  Noyes 
by  the  opportunity  to  redeem  thus  v.  Rich,  52  Maine  115;  Mayo  v. 
afforded  him.  In  this  case,  however,  Fletcher,  14  Pick.  (Mass.)  525;  Bos- 
it  appears  by  the  report  that,  at  the  ton  Bank  v.  Reed,  8  Pick.  (Mass.) 
time  of  th"6  completed  foreclosure,  459;  Mitchell  v.  Bartlett,  52  Barb. 
the  value  of  the  estate  was  greater  (N.  Y.)  319;  Gelston  v.  Burr,  11 
than  the  whole  sum  due  to  the  mort-  Johns.  (N.  Y.)  482;  Astor  v.  Tur- 
gagee,  and  that  the  mortgagee  has  ner,  11  Paige  (N.  Y.)  436,  43  Am. 
sold  and  conveyed  the  estate,  so  that  Dec.  766;  Kunkle  v.  Wolfersberger, 
he  ought  to  be  precluded  from  open-  6  "Watts  (Pa.)  126;  Chllds  v.  Hurd, 
ing  the  foreclosure,  or  denying  the  32  W.  Va.  66,  9  S.  E.  362. 
sufficiency  of  the  payment.  The  "Mayo  v.  Fletcher,  14  Pick, 
amount  due  to  him  upon  his  mort-  (Mass.)    525. 
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taking  possession  tinder  his  mortgage  he  flows  the  mortgaged  land,  by 
means  of  a  mill-dam  upon  other  land  belonging  to  him,  such  flowing 
is  not  an  exercise  of  any  right  of  possession  or  of  ownership.  It  is  not 
the  exercise  of  any  possession  under  the  mortgage.  The  injury  is  an 
incidental  result  of  the  exercise  of  his  riparian  rights  annexed  to  other 
lands.  So  long  as  the  mortgagor  is  suffered  to  remain  in  possession 
he  is  entitled,  by  virtue  of  that  possession,  to  the  damages,  notwith- 
standing the  person  who  caused  the  flowing  is  a  holder  of  a  mortgage 
upon  the  premises  flowed.^* 

The  mortgagee  becomes  entitled  to  recover  and  receive  the  damages 
from  the  time  he  takes  possession,  at  which  time  the  right  of  the 
mortgagor  ceases.  But  the  mortgagor  may  afterward  recover  for  dam- 
ages suffered  while  he  was  in  possession.^*  The  fact,  therefore,  that  the 
defendant  has  taken  an  assignment  of  the  mortgage,  is  no  defense  to 
the  mortgagor's  right  to  maintain  an  action  for  such  damages,  so  long 
as,  by  the  terms  of  the  mortgage,  the  holder  of  the  mortgage  is  re- 
stricted from  the  right  of  possession.'" 

In  a  suit  brought  by  the  mortgagor  against  a  trespasser,  before  a 
suit  brought  by  the  mortgagee,  the  mortgagor  is  entitled  to  recover 
compensation  for  the  entire  damage  done  to  the  premises,  and  such 
recovery  will  be  a  bar  to  a  subsequent  suit  by  the  mortgagee ;  but  the 
court  will  so  exert  its  equitable  powers  to  control  the  disposition  of 
the  sum  recovered  that  no  injustice  may  be  done.  When  the  mortgagee 
institutes  a  suit,  he  is  entitled  to  recover  such  a  sum  as  will  compen- 
sate him  for  the  injury  done  to  the  mortgage  security ;  and,  in  a  sub- 
sequent suit  by  the  mortgagor  against  the  trespasser,  the  latter  may 
give  in  evidence  the  recovery  by  the  mortgagee,  in  mitigation  of  dam- 


§672.     Adverse  possession  by  mortgagor  against  mortgagee. — A 

mortgagor  or  his  grantee  does  not  hold  adversely  to  the  mortgagee,  in 
the  absence  of  a  distinct  repudiation  of  the  mortgage.  His  possession 
is  at  common  law  consistent  with  the  right  and  title  of  the  mort- 


is Vaugh  v.  Wetherell,   116   Mass.  vins,  63  N.  J.  L.  243,  43  Atl.  903,  76 

138;  Paine  v.  Woods,  108  Mass.  160;  Am.  St.  217. 

Morse  v.  Whltcher,  64  N.  H.  590,  15  «»Alsup   v.    Stewart,   194   111.   595, 

Atl.  207  (quoting  text).  62  N.  E.  795;   Norris  v.  He,  152  111. 

=»Vaugli  V.  Wetherell,  116  Mass.  190,  38  N.  E.  762;  Bentley  v.  Calla- 
138-  Walker  v.  Oxford  Woolen  Mfg.  ghan,  79  Miss.  302;  Combs  v.  Golds- 
Co  '  10  Mete.   (Mass.)   203.  worthy,  109  Mo.  151,  18  S.  W.  1130; 

"Vaugh   V.   Wetherell,   116    Mass.  Benton  v.   Czarlinsky,  101  Mo.  275. 

Igg  14  S.  W.  114   (quoting  text);   Lewis 

«i  Delaware  &c.  Tel.  &c.  Co.  v.  El-  v.  Schwenn,  93  Mo.  26,  2  S.  W.  391; 
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The  relations  existing  between  the  mortgagor  and  mortgagee  are 
presumed  to  be  friendly  and  not  hostile  until  the  contrary  is  shown, 
and  that  friendly  relation  must  be  presumed  to  continue  until  dis- 
claimed by  declarations  or  acts  of  unmistakable  hostility,  and  the 
mortgagor's  grantee  with  actual  or  constructive  notice  of  the  existence 
of  the  mortgage  stands  in  the  same  relation  to  the  mortgagee  as  did 
the  original  mortgagor.''* 

Possession  by  the  grantee  of  a  mortgagor  under  a  deed  of  warranty 
will  not  be  deemed  to  be  adverse  to  the  mortgagee  without  an  explicit 
denial  of  holding  under  him  brought  to  his  notice.  The  mortgagor 
and  his  assigns  hold  in  privity  with  the  mortgagee  and  in  subordina- 
tion to  his  rights.**  The  possession  of  the  mortgagor  is  not  adverse 
to  the  mortgagee,  so  as  to  avoid  the  latter's  assignment,*^  and  when 
the  mortgagor  remains  in  possession,  the  grantee  of  the  mortgagee 
takes  a  valid  title  to  the  mortgagee's  interest.**  But  a  mortgagor  may, 
by  his  declarations  and  acts,  repudiate  the  mortgage,  deny  the  title  or 
right  claimed  under  it,  and  convert  his  holding  into  an  adverse  hold- 
ing.*^ So  may  the  grantee  of  the  mortgagor.**  The  possession  of  a 
mortgagor  after  a  foreclosure  sale  is  presumed  to  be  in  subordination 
to  the  title  of  the  purchaser,  and  the  statute  of  limitations  does  not 
run  in  his  favor  ;*®  and  the  same  may  be  said  of  his  possession  after  a 
decree  of  strict  foreclosure,  and  the  expiration  of  the  time  of  redemp- 
tion.'"*   He  is  a  tenant  at  sufferance  of  the  mortgagee,'^  or  of  the 

Doyle  V.  Mellen,  15  R.  I.  523,  8  Atl.  ™  Seeley  v.  Manning,  37  Wis.  574. 

709.  See  also  Wright  v.  Sparry,  25  Wis. 

•^  Stayton  v.  Hastain,  221  Mo.  712,  617.     But  see  Garren  v.  Fields,  131 

120  S.  W.  763;   Chouteau  v.  Riddle,  Ala.  304,  30  So.  775,  where  it  was 

110  Mo.  366,  19  S.  W.  814;   Benton  held   that   after   the   foreclosure  of 

V.  Czarlinsky,  101  Mo.  275,  14  S.  W.  the  mortgage  under  a  power  of  sale 

114.  contained  therein,  the  mortgage  be- 

•"  Whittington   v.    Flint,    43    Ark.  comes  functus,  and  as  against  a  pur- 

504,  51  Am.  Rep.   572;    Harding  v.  chaser  at  said  foreclosure  sale,   or 

Durand,  36  111.  App.  238;   Watts  v.  his  alienee,  the  mortgagor  remain- 

Creighton,   85   Iowa  154,  52   N.   W.  Ing   in   possession,   or   his   ailenee, 

12;  Lowry  v.  Tillany,  31  Minn.  500,  may  hold  said  lands  adversely  from 

18  N.  W.  452;  Devyr  v.  Schaefer,  55  the  date  of  said  sale,  and  can  set  up 

N.  Y.  446 ;   Co-operative  Bldg.  Bank  such  adverse  possession  as  a  defense 

V.  Hawkins,  30  R.  I.  171,  73  Atl.  617;  to  a  subsequent  action  of  ejectment; 

Doyle  V.  Mellen,  15  R.  I.  523,  8  Atl.  and  it  is  immaterial,  in  the  applica- 

709;   Maxwell  v.  Hartmann,  50  Wis.  tlon  of  this  principle,  that  the  mort- 

660,  8  N.  W.  103.  gagee  becomes  the  purchaser  at  the 

«=  Murray  v.  Blackledge,  71  N.  Car.  foreclosure  sale,  he  being  authorized 

492;    Doe  v.  McNab,  5  U.  C.  Q.  B.  thereto  by  the  mortgage. 

289.  "Tucker  v.  Keeler,  4  Vt.  161. 

«■  Gould  V.  Newman,  6  Mass.  239.  "  Tucker  v.  Keeler,  4  Vt.  161.    See 

"Goodman  v.  Pareira,  70  Ark.  49,  also  Jackson  v.  Warren,  32  111   331- 

66  S.  W.  147;  Birnie  v.  Main,  29  Ark.  Johnson  v.  Donaldson,  17  R   I    107 

591.  20  Atl.  242. 

'"Jamison  v.  Perry.  38  Iowa  14. 
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mortgagee's  assignee  before  sale,  and  after  the  sale  he  is  a  tenant  at 
sufferance  of  the  purchaser.'^ 

The  possession  of  the  mortgagor  is  so  far  that  of  the  mortgagee  that 
the  latter  may  purchase,  while  such  possession  continues,  an  outstand- 
ing title  or  lien  for  his  own  protection,  and  hold  it  as  paramount  to 
his  mortgage  title,  notwithstanding  a  statute  making  void  a  purchase 
of  land  which  is  at  the  time  in  the  actual  possession  of  another  claim- 
ing adversely.'^ 

§  673.     Mortgagor's  remedy  to  recover  possession  after  payment. — 

The  only  remedy  of  a  mortgagor  against  the  mortgagee  in  possession 
while  that  relation  continues  is  a  suit  in  equity  to  redeem.^* 

A  mortgagor  can  not  maintain  ejectment  against  his  mortgagee  in 
possession  until  the  debt  is  paid,^^  and  in  some  cases  it  is  apparently 
asserted  that  he  has  no  such  remedy  against  the  mortgagee  even  before 
default.'®  And  in  some  jurisdictions  it  is  held  that  a  purchaser  of  an 
equity  of  redemption  at  a  sheriffs  sale  can  not  maintain  ejectment 
against  a  mortgagee  in  possession.'^'  If  ejectment  or  a  writ  of  entry 
would  lie  in  such  case,  the  mortgagee  would  have  no  remedy  to  recover 
for  disbursements  made  by  him  for  repairs;  for  his  right  to  demand 
these  depends  upon  the  rules  of  equity,  and  not  those  of  common  law, 
under  which  the  mortgagee  is  considered  as  the  absolute  owner.'*  If, 
on  a  bill  by  the  mortgagor  to  recover  possession,  it  appears  that  there 
is  a  balance  due  from  the  mortgagee  to  him,  he  can  not  have  judg- 
ment and  execution  for  such  balance,  but  must  proceed  at  law."  And 

"Luchs    V.    Jones,    1    MacArthur  N.  Dak.  566,  108  N.  W.  792;   Cooke 

(D.  C.)  345;   Bodwell  Granite  Co.  v.  v.  Cooper,  18  Ore.  142,  22  Pac.  945, 

Lane,    83    Maiae    168,    21   Atl.    829;  7   L.    R.   A.    273,    17    Am.    St.    709; 

Stedman  v.  Gassett,  18  Vt.  346;  Doe  Brinkman  v.   Jones,   144  Wis.   498; 

V.  Giles,  5  Bing.  421.  Tallman  v.  Ely,  6  Wis.  244. 

'=  Wright  V.   Sperry,  25  Wis.   617.  '=  Green  v.  Thornton,  8  Cal.  App. 

See  also  Walthall  v.  Rives,  34  Ala.  160,  96  Pac.  382. ' 

91.  '"Spect  V.   Spect,   88   Cal.   437,   26 

'"Rowell  V.  Jewett,  69  Maine  293;  Pac.  203,  13  L.  R.  A.  137,  22  Am.  St. 

Jewett   V.    Hamlin,    68    Maine   172;  314.    Compare  Howell  v.  Leavitt,  95 

Rowell    V.    Mitchell,    68    Maine    21;  N.  Y.  617;    Hubbell  v.  Moulson,  53 

Wilson  v.  Ring,  40  Maine  116.     See  N.  Y.  225,  13  Am.  Rep.  519;  Duke  v. 

also  Frink  v.  Le  Roy,  49  Cal.  314;  Reed,  64  Tex.  705. 

Kelso   v.   Norton,   65   Kans.   778,   70  "  Carter  v.  Smith,  142  Ala.  414,  38 

Pac.   896,   93   Am.    St.   308;    Backus  So.  184,  110  Am.  St.  36. 

T.   Burke,   63   Minn.   272,   65   N.   W.  "  Parsons  v.  Welless,  17  Mass.  419, 

459;   Jones  v.  Rigby,  41  Minn.  530,  Hill   v.   Payson,   3   Mass.   559.     See 

43  N.  W.  390;  Becker  v.  McCrea,  193  also  Backus  v.  Burke,  63  Minn.  272, 

N.   Y.    423,    86    N.    E.    463;    Pell   v.  65  N.  W.  459.    Contra,  see  Blanchard 

Ulmar,  18  N.  Y.  139;  Phyfe  v.  Riley,  v.  Kenton,  4  Bibb   (Ky.)   451.     See 

15  Wend.   (N.  Y.)   248,  30  Am.  Dec.  post  §  1093. 

55;  Nash  v.  Northwest  Land  Co.,  15  "Taylor  v.  Townsend,  6  Mass.  264. 
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when  one  claiming  under  the  mortgagor  has  not  been  made  a  party 
to  a  bill  in  equity  to  foreclose  a  mortgage,  so  that  he  is  not  bound 
by  the  proceedings,  he  can  not  maintain  ejectment  against  a  purchaser 
at  the  foreclosure  sale;  his  only  remedy  is  by  a  bill  to  redeem.*" 

The  mortgagee  in  possession  after  condition  broken,  until  a  dis- 
charge of  the  mortgage  or  a  reconveyance,  retains  the  legal  estate,  al- 
though the  mortgage  debt  may  have  been  paid  or  satisiied,  and  al- 
though he  coidd  not  maintain  an  action  to  recover  possession,  because 
no  conditional  judgment  could  be  entered;  yet,  being  in  possession, 
he  could  not  be  dispossessed  in  an  action  at  law.  The  only  remedy 
against  him  is  in  equity.*^ 

§  674.  No  ejectment  against  mortgagee  until  debt  paid. — A  mort- 
gagor can  not  maintain  ejectment  against  the  mortgagee  in  possession 
so  long  as  there  is  any  question  whether  the  mortgage  debt  has  been 
paid  in  full,  or  there  remains  any  question  of  account  to  be  settled  be- 
tween the  parties.*^  And  it  has  been  held  that  ejectment  can  not  be 
maintained  against  the  mortgagee  in  possession  while  the  debt  for 
which  the  mortgage  was  given  remains  unsatisfied,  even  though  an 
action  by  the  mortgagee  for  the  recovery  of  the  debt  is  barred  by  the 
statute  of  limitations.**  "But  it  is  claimed  by  appellant  that  the  debt 
secured  by  the  mortgage  was  barred  by  the  statute  of  limitations  at 
the  commencement  of  this  action,  and  therefore  need  not  be  paid.    I 

'"Frlsche  v.  Itramer,  16  Ohio  125,  Roy,   49   Cal.   314;    Dutton  v.   War- 

47  Am.  Dec.  368.  schauer,  21  Cal.  609;  Oldham  v.  Pfle- 

»^New    England    Jewelry    Co.    v.  ger,  84  111.  102;  Kelso  v.  Norton,  65 

Merriam,  2  Allen  (Mass.)  390.  Kans.  778,  70  Pac.  896,  93  Am.  St. 

«^  Bryan  v.  Pinney,  162  U.  S.  419,  308;   Dougherty  v.  Kercheval,  1  A. 

40  L.  ed.  1023;  Bryan  v.  Kales,  162  K.  Marsh.  (Ky.)  52;  Fee  v.  Swlngly, 

U.  S.  411,  40  L.  ed.  1020;   Brobst  v.  6  Mont.  596,  13  Pac.  375;   Henry  v. 

Brock,  10  Wall.   (U.  S.)   519,  19  L.  Confidence  Gold  &c.  Min.  Co.,1  N?.v. 

ed.   1002;    Moulton  v.   Leighton,   33  619;  Wright  v.  Wright,  7  N.  J.  Law 

Fed.    143;     Parsons    v.    Welles,    17  175;  11  Am.  Dec.  546;  Madison  Ave. 

Mass.  419;   Hill  v.  Payson,  3  Mass.  Baptist  Church  v.  Oliver  St.  Church, 

559;   Beach  v.  Cooke,  28  N.  Y.  508,  73  N.  Y.  82;  Huhbell  v.  Moulson,  53 

86  Am.  Dec.  260;  Kortright  v.  Cady,  N.  Y.  225,  13  Am.  Rep.  519;  Finlay- 

21  N.  Y.  343;   Jackson  v.  Bowen,  7  son  v.  Peterson,  11  N.  Dak.  45,  89 

Cow.   (N.  Y.)   13;   Jackson  v.  Mink-  N.  W.  855;  Cooke  v.  Cooper,  18  Ore. 

ler,  10  Johns.  (N.  Y.)  479;  Edwards  142,  22  Pac.  945,  7  L.  R.  A.  273,  17 

v.   Farmers'   Fire   Ins.   &c.    Co.,   21  Am.  Rep.  709;  Roberts  v.  Sutherlin, 

Wend.    (N.  Y.)    467,  26  Wend.  541;  4  Ore.  219;   Wells  v.  Van  Dyke,  109 

Phyfe  V.  Riley,  15  Wend.  (N.Y.)  248;  Pa.  St.  330;   Duke  v.  Reed,  64  Tex. 

Simpson  v.  Ammons,  1  Binn.   (Pa.)  705;  Tallman  v.  Ely,  6  Wis.  244.   See 

175;   Birch  v.  Wright,  1  T.  R.  378.  ante  §  715. 

See  also  Hildreth  v.  James,  109  Cal.  ^  Spect  v.   Spect,   88   Cal.   437,   26 

299,   41   Pac.   1038;    Spect  v.   Spect,  Pac.  203,  13   L.  R.  A.   137,  22  Am 

88  Cal.  437,  26  Pac.  203,  13  L.  R.  A.  St.  314;   Kelso  v.  Norton,  65  Kans. 

137,  22  Am.   St.   314;    Frink  v.   Le  778,  70  Pac.  896,  93  Am.  St.  808. 
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do  not  think  a  court  of  equity  would  ever  allow  the  statute  to  have 
that  effect.  It  would  be  so  inequitable  and  shocking  to  all  sense  of 
right  that  a  court  exercising  equitable  powers,  as  this  court  does,  and 
recognizing  equitable  defenses,  in  an  action  of  ejectment,  would  never 
disturb  the  possession  of  a  mortgagee  in  peaceable  and  quiet  enjoyment 
under  legal  proceedings,  valid  or  invalid,  until  the  mortgage  debt  was 
paid  and  all  other  requirements  of  equity  fully  met."^* 

In  such  case  the  mortgagor  must  resort  to  a  bill  to  redeem.  That  is 
the  only  way  in  which  an  account  can  be  settled;  so  that,  even  when 
the  mortgagee  has  in  fact  received  rents  and  profits  from  the  prem- 
ises sufficient  to  satisfy  the  debt,  he  can  be  compelled  to  apply  them  to 
the  pa3rment  of  it  only  by  a  suit  in  equity.  Neither  can  the  mortgagor 
maintain  a  writ  of  entry  against  the  mortgagee,  or  his  assignee  in 
possession,  after  condition  broken;  as  before  stated,  his  remedy  is  in 
equity  only.*'  Even  in  states  where  a  mortgagee  has  no  right  to  take 
possession  until  foreclosure  is  absolute,  if  the  mortgagor  voluntarily 
puts  the  mortgagee  in  possession  his  possession  is  rightful,  and  eject- 
ment can  not  be  brought  against  him  unless  some  action  is  previouly 
taken  which  will  terminate  his  right  and  render  his  continuance  in 
occupancy  wrongful,***  even  though  an  action  on  the  mortgage  debt  by 
the  mortgagee  is  barred  by  the  statute  of  limitations.*^ 

In  Pennsylvania,  however,  a  mortgagor  may  bring  ejectment  against 
a  mortgagee  in  possession,  as  a  substitute  for  a  bill  to  redeem,  and 
this  action  is  governed  by  the  same  equitable  principles  which  apply 
to  such  a  bill.** 

It  is  held  in  California,  that  when  a  mortgagee  has  taken  possession 
of  the  mortgaged  premises  with  the  tacit  consent  of  the  mortgagor  and 
he  has  refrained  from  foreclosing  on  the  property  until  his  right  to 
foreclose  is  barred,  he  has  the  right  to  claim  the  land  as  his  own,  and 
if  the  mortgage  debt  and  interest  have  not  been  paid  within  five  years 
he  acquires  title  by  prescription.  The  mortgagor  has  no  right  to  enter 
on  the  land  during  the  time  of  such  adverse  holding  except  on  pay- 
ment of  the  mortgage  and  such  an  unlawful  entry  for  twenty  days  did 
not  defeat  the  ripening  of  the  mortgagee's  title  by  prescription.*^ 

«  Bryan  v.  Brasius',  3  Ariz.  433,  31  «» Wells  v.  Van  Dyke,  109  Pa.  St. 

Pac.  519.  330.    In  such  suit,  if  it  appears  that 

*=  Woods  V.  Woods,  66  Maine  206.  a  balance  is  due  on  the  mortgage, 

«  Preston  v.  Young,  46  Mich.  103,  8  and  a  verdict  is  found  for  the  plain- 

N   W    706;   41  Am.  Rep.  148;   New-  tiff,  it  should  be  made  conditional 

ton  V."  McKay,  30  Mich.  380.  upon   his   paying   the  balance   due 

»'  Spect  V.   Spect,   88   Cal.   437,   26  within  six  months. 

Pac   203-  Jones  V.  Merchants' Bank,  ^Cory   v.    Santa   Ynez    Land   &c. 

4  Rob    (N  Y  )  221.  Co.,  151  Cal.  778,  91  Pac.  647. 
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§  675.    When  trespass  will  not  lie  by  mortgagor  against  mortgagee. 

— A  mortgagor  can  not  maintain  trespass  against  the  mortgagee,  or 
any  one  holding  under  him,  after  entry  for  condition  broken,  although 
the  mortgage  debt  be  in  fact  paid,  if  it  be  not  released.®"  The  mort- 
gagor can  not  maintain  such  action  for  acts  done  by  the  mortgagee 
after  the  entry  of  a  decree  of  redemption  which  provides  that  the 
mortgagee  shall  execute  a  deed  within  five  days  from  the  time  of  pay- 
ment of  the  amount  found  due  on  the  mortgage,  or  even  for  acts  done 
within  five  such  days,  inasmuch  as  he  is  in  lawful  possession  during 
such  time.'^  Neither  can  a  mortgagor  who  is  not  entitled  by  the  terms 
of  the  mortgage,  on  a  fair  construction  of  it,  to  retain  possession, 
maintain  trespass  against  a  mortgagee  for  entering  and  carrying  away 
a  fixture  ;°^  and  even  before  condition  broken,  when  the  possession  is 
not  either  expressly  or  impliedly  secured  to  the  mortgagor  by  the 
mortgage  deed,  he  can  not  maintain  trespass  against  the  mortgagee 
for  entering  and  harvesting  the  crops  growing  upon  the  land.  The  gist 
of  the  action  is  unlawful  entry;  but  the  entry  of  the  mortgagee  in 
such  case  is  lawful.'^  Yet  the  objection  that  trespass  will  not  lie  by  a 
mortgagor  against  a  mortgagee  does  not  hold  when  it  is  shown  that  the 
mortgagor  is  in  possession  under  an  agreement  which  makes  him  a 
tenant  of  the  mortgagee."* 

§  675a.     Trespass  by  mortgagor  against  mortgagee  in  possession. — 

But  the  mortgagor  may  maintain  an  action  for  damages  against  a 
mortgagee  not  in  possession.  Thus  an  action  on  the  case  was  sustained 
against  a  mortgagee  not  in  possession  for  damages  caused  to  the  mort- 
gaged land  by  the  mortgagee's  allowing  sawdust  from  his  mill  on  a 
stream  above  such  land  to  be  deposited  in  the  stream,  and  floated  down 
upon  the  land.  The  mortgage  in  such  case  affords  no  protection 
against  a  claim  for  damages  to  the  mortgagor's  land  or  crops.'°  And 
so  the  mortgagee  is  liable  in  damages  to  the  mortgagor  for  damaging 
the  mortgaged  land  by  flowing  it  with  water  by  means  of  a  dam 

•"■Wilson  v.  Ring,  40  Maine  116;  See    also    Mooney    v.    Brinkley,    17 

Parsons   v.   Welles,    17    Mass.    419;  Ark.  340. 

Taylor  v.  Townsend,  8  Mass.  411,  5  °=  Oilman  v.  Willis,  66  Maine  273; 

Am.  Dec.   107;    Howe  v.  Lewis,  14  Leokey     v.      Holbrook,      11     Mete. 

Pick.    (Mass.)    329.     See  also  Jones  (Mass.)    458;   Wilson  v.  Martin,  40 

V.  Smith,  79  Maine  446,  10  Atl.  254;  N.  H.  88. 

Oilman  v.  Wills,  66  Maine  273;  Wil-  "Marden  v.  Jordan,  65  Maine  9. 

son  V.  Martin,  40  N.  H.  88;   Chellis  •^  Morse    v.    Whitcher,    64    N     H 

V.  Stearns,  22  N.  H.  312.  690,  15  Atl.  207.    See  also  Buchanan 

»i  Jones   V.   Smith,   79   Maine   446,  v.  Monroe,  22  Tex.  537;    Hodson  v 

10  Atl.  254.  Treat,  7  Wis.  263. 

"Chellis  V.  Stearns,  22  N.  H.  312. 
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erected  elsewhere.    Such  flowing  of  the  land  can  not  be  regarded,  of 
itself,  as  a  possession  under  the  mortgage  title."* 

When  fixtures  are  severed  from  the  mortgaged  property  by  the 
mortgagee  without  the  consent  of  the  mortgagor,  in  a  state  where  the 
rule  is  that  the  title  and  right  of  possession  remains  in  the  mortgagor 
until  foreclosure,  the  mortgagor  may  recover  damages  for  the  trespass 
committed  by  the  persons  who  removed  the  fixtures.  The  fact  that  the 
mortgage  was  afterward  foreclosed  and  the  property  bought  by  the 
mortgagee,  and  conveyed  to  him  by  the  sheriff,  does  not  affect  the 
case;  because,  the  fixtures  having  been  removed,  they  are  freed  from 
the  operation  of  the  mortgage,  and  the  foreclosure  does  not  affect 
them.  The  title  to  the  fixtures  was  in  the  mortgagor  at  the  time  they 
were  severed  from  the  freehold,  and  he  is  entitled  to  recover  their 
value."^ 

§  675b.  Injunction  by  mortgagor  to  restrain  injury  to  property  by 
mortgagee. — The  mortgagor  is  also  entitled  to  an  injunction  to  re- 
strain the  mortgagee  from  doing  permanent  injury  to  the  mortgaged 
land,  or  from  committing  waste.  Especially  is  this  true  where  the 
mortgagee  has  sufficient  security  for  his  debt."*  Thus  an  injunction 
was  granted  to  restrain  a  mortgagee  from  unreasonably  depositing 
sawdust  from  his  mill  upon  the  mortgaged  land,  by  throwing  it  into 
the  stream  on  which  the  mill  stood,  whence  it  was  floated  down  upon 
the  mortgaged  land  below."" 

§  676.  Mortgagee's  rights  not  affected  by  assignment  of  equity  of 
redemption. — A  mortgagor  has  a  perfect  right  to  convey  his  equity  of 
redemption,  or  any  interest  in  it ;  and  although  he  thereby  obliges  the 
mortgagee  to  make  his  grantees  parties  to  a  suit  to  foreclose  the  mort- 
gage, his  conveyances  can  not  be  considered  fraudulent  against  the 
mortgagee  as  tending  to  hinder  and  delay  him.^ 

The  assignee  of  the  mortgagor  takes  merely  the  rights  of  the  latter 

^  Great   Falls   Co.   v.   Worster,   15  15  Atl.  217.    "When,  as  in  this  case, 

N.  H.  412.  the   acts   of   the   defendant,   if   con- 

»'  Hill  V.  Gwin,  51  Cal.  47.   The  fix-  tinned,  will  permanently  lay  waste 

tures  removed  were  certain  stamps,  the  plaintiff's   land,  and  destroy  it 

part  of  a  stamp  battery,  and  a  mor-  for  any  useful  purpose,  and  a  rem- 

tar  block  belonging  to  a  mill.  edy  at  law  can  be  had  only  by  re- 

'^  Mitchell  V.  Amador  Canal  &c.  peated  suits  for  damages,  with  con- 
Co.,  75  Cal.  464,  17  Pac.  246 ;  Humph-  tinuous  and  mischievous  litigation, 
reys  v.  Harrison,  1  Jac.  &  "W.  561;  the  defendant  will  be  restrained  by 
Sandon  v.  Hooper,  6  Beav.  246;  injunction."  Per  Allen,  J. 
Hardy  V.  Reeves,  4  Ves.  Jr.  479;  Far-  ^  Buchanan  v.  Monroe,  22  Tex. 
rant  v.  Level,  3  Atk.  723.  537;  Hodson  v.  Treat,  7  Wis.  263. 

»"  Morse  v.  Whitcher,  64  N.  H.  590, 


§  676  moetgagoe's  eights  and  liabilities  28 

under  the  mortgage.  This  is  the  case  with  the  second  mortgagee,  as 
well  as  with  the  absolute  purchaser." 

Of  course  the  mortgagee  is  not  affected  by  any  act  of  the  mortgagor 
in  passing  any  right  of  his  in  the  premises  to  third  persons,^  whether 
by  deed,  or  by  confession  of  judgment,*  or  otherwise.  He  can  not  bind 
the  mortgagee  by  any  contract  or  deed  prejudicial  to  his  title.  He  can 
not  create  an  easement  in  the  land  to  the  prejudice  of  the  rights  of 
the  mortgagee.^ 

It  has  been  held  that  where  an  easement  was  granted  by  the  mort- 
gagor across  the  land  without  referring  to  the  mortgage,  the  court 
had  jurisdiction  to  order  a  sale  subject  to  the  easement  on  foreclosure, 
and  when  a  sufficient  sum  to  satisfy  the  mortgage  was  not  realized  the 
court  could  order  a  sale  of  the  easement.^ 

The  mortgagor's  assignee  has  no  greater  rights  than  the  mortgagor 
himself;  and  the  construction  of  the  mortgage  is  the  same  in  every 
respect,  whether  the  mortgagor  has  conveyed  the  equity  of  redemption 
or  not.''  Neither  can  the  mortgagor  and  his  grantee,  by  any  subse- 
quent arrangement  between  themselves,  affect  the  mortgagee's  lien, 
nor  prevent  its  operating  to  the  full  extent  conferred  by  the  mortgage.' 

The  mortgagor  can  not  dedicate  to  public  use  streets  laid  out  by  him 
upon  the  mortgaged  premises,  so  as  to  destroy  or  release  the  mortgage 
lien,  or  estop  the  mortgagee  from  the  assertion  of  it,  without  the  con- 
currence of  the  mortgagee,  or  of  the  cestui  que  trust  under  a  trust 
deed  clearly  established."  If,  however,  the  mortgagee  releases  part  of 
the  mortgaged  premises,  describing  it  as  bounded  on  the  street  dedi- 
cated by  the  mortgagor,  he  will  not  be  permitted  to  afterward  dispute 
the  right  of  the  public  to  the  street.^" 

A  mortgagee  may  in  the  mortgage  agree  that  the  mortgagor  may 
sell  the  mortgaged  land,  and  that  upon  receipt  of  the  proceeds  of  such 
sale  he  will  release  his  mortgage  lien.  But  an  agreement  that  the 
mortgagor  may  "sell  the  property,    *    *    *    the  proceeds  to  go  to  the 

=  First  Nat.  Bank  v.  Honeyman,  6        'Anderson  v.  Strauss,  98  111.  485; 

Dak.  275,  42  N.  W.  771;  Andrews  v.  Kruse  v.  Scripps,  11  111.  98. 
Fisk,    101    Mass.    422;    Flanagan  v.        "Frost    v.    Shaw,    10    Iowa    491; 

Weatcot,  11  N.  J.  Bq.  264;    Hartley  Hartley  v.  Harrison,  24  N.  Y.  170. 
v.  Harrison,  24  N.  Y.  170.  °  Gregory  v.  Ann  Arbor,  127  Micli. 

=  Coker  v.  Whltlock,  54  Ala.  180;  454,  86  N.  W.  1013;  Walker  v.  Sum- 

Ellithorp  V.  Dewing,  1  D.  Chip.  (Vt.)  mars,  9  W.  Va.  533.    See  also  Hoole 

141.  V.   Attorney-General,    22   Ala.    190; 

*  Flanagan  v.   Westcott,   11  N.   J.  Moore  v.  Little  Rock,  42  Ark.   66; 

Eq.  264.  McShane  v.  Moberly,  79  Mo.  41. 

=  Murphy  v.  Welch,  128  Mass.  489.        "Vreeland  v.  Torrey,  34  N.  J.  Eq. 

«Wykes  v.  Caldwell,  71  Kans.  459,  312;   Bushnell  v.  Scott,  21  Wis.  451, 

80  Pac.  941.  94  Am.  Dec.  555. 
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credit  of"  the  mortgagee  only  gives  the  mortgagor  power  to  sell  for 
cash,  free  from  the  mortgage,  but  not  to  take  other  lands  in  exchange. 
Such  an  arrangement  does  not  cast  upon  a  purchaser  for  cash  the 
duty  of  seeing  that  the  mortgagor  appropriates  the  proceeds  according 
to  the  agreement.^^ 

III.    His  Personal  Liability  to  the  Mortgagee 

Section  Section 

677.  Effect   of  recital  of   consldera-     678a.  Mortgagor's     right     to     have 

tion  to  create  personal  liabil-  property     applied     to     pay- 

ity.  ment  of  debt  where  he  has 

678.  When   mortgagee   must   resort  conveyed  equity  of  redemp- 

to  property  mortgaged.  tion. 

§  677.    Effect  of  recital  of  consideration  to  create  personal  liability. 

— In  order  to  render  the  mortgagor  personally  liable  to  pay  the  in- 
debtedness secured  by  a  mortgage  there  must  be  some  separate  obli- 
gation or  express  acknowledgment  of  the  indebtedness  outside  the 
mortgage,  or  the  mortgage  itself  must  contain  a  covenant  or  express 
promise  to  pay  the  indebtedness.^ 

An  admission  or  recital  of  indebtedness  in  a  mortgage  will  not 
create  a  personal  liability  by  implication,  unless  it  be  express  and  un- 
equivocal.^ 

The  fact  that  the  mortgage  is  defeasible  upon  the  payment  of  a  sum 
of  money  is  not  suflScient  to  render  the  mortgagor  personally  liable.^ 
The  mere  recital  of  the  consideration  is  not  sufficient  to  create  such 
liability.*  Lord  Chancellor  Hardwicke  said  of  such  a  mortgage,  that 
there  did  not  appear  to  be  any  contract,  either  express  or  implied, 
for  the  payment  of  this  mortgage  money.'*   Although  there  be,  in  ad- 

" "Woodward  v.  Jewell,  140  U.  S.  Daly  (N.  Y.)  307.    See  also  Keeler 

247,  35  L.  ed.  478,  11  Sup.  Ct.  784.  v.  Keeler,  11  N.  J.  Eq.  458;   Chew- 

^  Farmers'  Loan  &c.   Co.  v.   Penn  ning  v.  Proctor,  2  McCord  Bq.   (S. 
Plate  Glass  Co.,  186  U.  S.  434,  46  L.  Car.)   11.     But  see  Powers  v.  Fat- 
ed. 1234,  22  Sup.  Ct.  842;  Van  Orden  ten,  71  Maine  583. 
V.  Durham,  35  Cal.  136;    Shafer  v.  =  Smith    v.     Stewart,     8     Blackf. 
Bear  River,   &c.   Water  &c.   Co.,   4  (Ind.)    162;     Drummond    v.    Rich- 
Cal.  294;  Smith  v.  Stewart,  6  Blackf.  ards,   2   Munf.    (Va.)    337;    Hall  v. 
(Ind.)   162;   Weil  v.  Churchman,  52  Morley,  8  U.  C.  Q.  B.  584. 
Iowa  253,  3  N.  W.  38;  Crittenden  v.  "Henry  v.  Bell,  5  Vt.   393.     See 
Gossage,  18  Iowa  157;    Halderman  also  Vrooman  v.  Dunlap,  30  Barb. 
V.  Woodward,  22  Kans.  734;  Spencer  (N.   Y.)    202;    Weed   v.   Covill,   14 
V.  Spencer,  95  N.  Y.  353;  Culver  v.  Barb.  (N.  Y.)  242;  Salisbury  v.  Phil- 
Sisson,  3  N.  Y.  264;  Coleman  v.  Van  ips,  10  Johns.  (N.  Y.)  57;  Howell  v. 
Rensselaer,    44    How.    Pr.    (N.    Y.)  Price,  1  P.  Wms.  292. 
368.     But  see  Chase  v.  Ewing,  51  "Coleman  v.  Renssalaer,  44  How. 
Barb.  (N.  Y.)  597.  Pr.  (N.  Y.)  368,  where  several  cases 

"  Shafer  v.    Bear  River   &c.    Min.  are  examined;  and  the  case  of  Chase 

Co.,  4  Cal.  294;    Smith  v.  Rice,  12  v.  Ewing,  51  Barb.   (N.  Y.)   597  is 
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dition  to  the  recital  of  consideration,  a  statement  in  the  condition 
"that  this  grant  is  intended  as  security  for  the  payment  of  five  hun- 
dred dollars  and  interest,"  no  admission  of  indebtedness  creating  a 
personal  liability  is  implied.^ 

The  general  rule  is  that  a  mortgage  is  not  the  evidence  of  the  debt, 
and  for  that  reason,  ordinarily,  its  recitals  are  not  such  as  make  a 
prima  facie  case  of  indebtedness  on  the  part  of  the  mortgagor,  upon 
which  alone  a  personal  judgment  might  be  rendered  against  himJ 
The  fact  that  the  mortgage  provides  for  a  policy  of  insurance  as  ad- 
ditional security,  or  that  it  contains  the  power  of  sale  to  be  exercised 
on  default,  or  that  it  contains  the  usual  clause  in  regard  to  the  possi- 
bility of  a  surplus  after  sale,  providing  that  it  shall  be  paid  to  the 
mortgagor,  does  not  import  any  admission  as  to  the  other  recitals.' 
A  recital  that  the  mortgagor  was  indebted  to  the  mortgagee  in  a  cer- 
tain sum,  which  should  have  been  paid  on  the  first  day  of  January 
preceding,  was  held  to  be  a  covenant  to  pay  money,  and  that  an  action 
of  debt  would  lie  for  it.^ 

A  stipulation  in  a  mortgage  given  to  secure  a  note,  that  "general 
execution  shall  not  issue  thereon,"  limits  the  remedy  to  the  mortgaged 
property.^" 

A  stipulation  in  a  mortgage  given  by  a  corporation  to  secure  its 
bonds  that  the  trustees  should  sell  the  property  at  the  request  of  the 
holders  of  one  hundred  thousand  dollars  of  its  bonds  when  due,  does 
not  prevent  an  action  by  any  bondholder  upon  the  bonds  after  ma- 
turity. ^^ 

§  678.     When  mortgagee  must  resort  to  property  mortgaged. — In 

several,  states  it  is  provided  by  statute  that  no  mortgage  shall  imply 
a  covenant  for  the  payment  of  the  sum  secured ;  and  that  when  there 
is  no  express  covenant  for  such  payment,  and  no  separate  obligation 
for  the  debt,  the  remedy  of  the  mortgagee  is  confined  to  the  lands 

criticised;    Howell   v.    Price,    1    P.  Newberry  v.  Rutter,  38  Iowa  179; 

Wms.  291.     See  also  Turk  v.  Ridge,  Shelden  v.  Erskine,  78  Mich.  627,  44 

41  N.  Y.  201;   Culver  v.  Slsson,  3  N.  N.  W.  146;  Tonkin  v.  Baum,  114  Pa. 

Y.  264.  St.  414,  7  Atl.  185;  Trust  Co.  v.  Mil- 

'  Coleman   v.   Van   Rensselaer,   44  ler,  89  Pa.  St.  26. 

How.  Pr.  (N.  Y.)  368;   Severance  v.  'Coleman  v.   Van   Rensselaer,   44 

Griffith,  2  Lans.  (N.  Y.)  38.  How.  Pr.    (N.  Y.)    368. 

'Holiman  v.  Hance,  61  Ark.  115,  'Couger    v.    Lancaster,    6    Yerg. 

32  S.  W.  488;    Smith  v.  Stewart,  6  (Tenn.)  477. 

Blackf.  (Ind.)  162;  Weil  v.  Church-  "Kennion  v.  Kelsey,  10  Iowa  443. 

man,    52    Iowa    253,    3    N.    W.    38;  "Philadelphia  &c.  Cent.  R.  Co.  v. 

Brown  v.   Cascaden,  43   Iowa  103;  Johnson,  54  Pa.  St.  127. 
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mortgaged.^^  This  is  on  the  principle  that  the  mortgagee  purchases  a 
mortgage  interest  in  the  land  for  the  money  loaned;  and,  if  he  mean 
to  have  any  other  security,  he  should  obtain  it  by  express  contract.^* 

Under  such  a  statute,  when  the  mortgage  contains  no  express  cove- 
nant to  pay  the  debt  secured,  and  no  bond,  note,  or  other  separate  in- 
strument has  been  given  for  it,  an  action  can  not  be  maintained  upon 
a  verbal  agreement  to  pay  the  debt.  The  remedy  is  limited  to  the  land 
described  in  the  mortgage.^*  Of  course  an  unqualified  admission  of 
indebtedness  by  the  mortgagor  is  equivalent  to  an  express  covenant.  ^^ 
Thus  it  is  held  that  while  no  action  to  enforce  a  personal  liability  can 
be  founded  alone  upon  a  simple  mortgage  which  contains  no  express 
covenant  to  pay,  the  grantor  of  land  who  has  parted  with  the  title 
without  receiving  the  purchase-money  may  still  recover  in  a  personal 
action  upon  establishing  a  promise,  either  oral  or  written,  of  the 
grantee  to  be  personally  bound.^' 

But  an  intention  to  create  a  personal  liability  for  the  debt  can  not 
be  inferred  from  the  circumstance  that  the  mortgage  is  given  to  se- 
cure part  of  the  purchase-money  of  the  mortgaged  property;  nor  is 
a  recital  in  such  a  mortgage,  that  the  mortgagor  "is  justly  bound"  to 
the  mortgagee  in  a  certain  sum,  such  an  admission  of  indebtedness  as 
to  make  the  mortgagor  personally  liable.^'' 

A  note,  or  bond,  or  other  separate  obligation  already  given  for  the 
payment  of  a  debt,  is  not  merged  or  extinguished  by  giving  a  mort- 
gage, or  a  deed  of  land  in  the  nature  of  a  mortgage,  for  the  same 
debt,^5  since  the  obligation  has  an  existence  independent  of  the  mort- 
gage which  enables  it  to  retain  its  validity  notwithstanding  the  in- 
validity, release,  or  discharge  of  the  mortgage.^' 

The  mortgage  becomes  merely  collateral  security  for  the  payment 

"1  Stim.  Amer.   Stat.  L.,  §  1867.  &  M.  (Md.)  482;   Shaw  v.  Burton,  5 

''Halderman     v.     Woodward,     22  Mo.  478;    Ligget  v.  Bank  of  Pa.,  7 

Kans.  734;  Hills  V.  Eliot,  12  Mass  26,  Serg.    &    R.     (Pa.)     218;     Hone    v. 

7  Am.  Dec.  26;    Macauley  v.  Smith,  Fisher,    2   Barb.   Ch.    (N.   Y.)    559; 

132  N.  Y.  524,  30  N.  E.  997;    Krae-  Philadelphia  &c.  R.  Co.  v.  Johnson, 

mer  v.  Adelsberger,  122  N.  Y.  467,  54  Pa.  St.  127. 

25  N  E.  859;  Coleman  v.  Van  Rens-  =>  Shaver  v.  Bear  River,  &c.  "Water 

selaer    44   How.   Pr.    (N.   Y.)    368;  &c.   Co.,   10   Cal.   396;    Sherwood   v. 

Baum'v.  Tomkin,  110  Pa.  St.  569,  1  Dunbar,  6  Cal.  53;   Lander  v.  Arno, 

^tl    535  65  Maine  26;  Atkinson  v.  Felder,  78 

"Van'  Brunt  v.  Mismer,  8  Minn.  Miss.  83,  29  So.  767;  American  Sav. 

232     See  ante  §  72,  and  post  §  1225.  &c.    Assn.    v.    Burghardt,    19    Mont. 

« Elder  V.  Rouse,  15  Wend.  (N.  Y.)  323,   48   Pac.   391,   61  Am.   St.   507; 

218  Longworth  v.   Flagg,   10   Ohio   300; 

"In  re  Nace,  52  Pa.  Super.  Ct.  607.  Fleming  v.    Parry,   24   Pa.    St.    47; 

"Smith  V.  Rice,  12  Daly   (N.  Y.)  Donaho  v.  Bales  (Tenn.  Ch.),  59  S. 

307.  W.  409. 

"Williamson  v.  Andrew,  4  Harr. 
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of  the  prior  obligation.  If  a  new  note  or  bond  for  the  same  amount  be 
given,  the  result  may  be  otherwise/"  if  given  with  the  intention  of 
operating  as  payment. 

The  recitals  in  a  mortgage  in  regard  to  the  indebtedness  secured 
may  not  be  evidence  that  such  indebtedness  already  exists.  They  may 
refer  to  an  indebtedness  contemplated  by  the  parties,  and  are  always 
open  to  explanation.^^  They  may  refer  to  a  past  indebtedness  for  which 
there  is  no  personal  liability  on  the  part  of  the  mortgagor,  when,  of 
course,  the  mortgage  gives  no  remedy  beyond  a  resort  to  the  property 
mortgaged.^^  But  although  the  recitals  in  the  mortgage  may  be  com- 
petent evidence  against  the  mortgagor  to  prove  the  consideration  of 
the  note,^^  yet,  when  negotiable,  the  note  must  be  produced  before 
judgment,  unless  its  loss  or  destruction  be  shown.^* 

Of  course  a  personal  judgment  can  not  be  rendered  against  the 
mortgagor  where  the  mortgage  provides  that  liability  shall  be  re- 
stricted to  the  property  alone."' 

§  678a,  Mortgagor's  right  to  have  property  applied  to  payment  of 
debt  where  he  has  conveyed  equity  of  redemption. — The  mortgagor 
has  the  right  to  have  the  mortgaged  property  applied  to  the  pay- 
ment of  the  mortgage  debt,  so  far  as  necessary  for  his  protection 
against  personal  liability  for  the  debt  secured.  Where  the  mortgagor 
has  conveyed  the  equity  of  redemption  to  one  who  has  assumed  the 
payment  of  the  mortgage  debt,  so  that  in  effect  the  mortgagor  becomes 
a  surety  of  the  debt,  he  has  the  right  to  have  the  property  first  applied 
to  the  payment  of  the  debt,  or  restored  to  him  upon  his  paying  it.^" 
If,  therefore,  the  mortgagee  releases  a  portion  of  the  mortgaged  prem- 
ises to  a  purchaser  who  has  assumed  the  mortgage,  and  the  portion  not 
released  is  insufiBcient  to  discharge  the  mortgage,  the  mortgagee,  in  a 
suit  against  the  mortgagor  to  recover  a  deficiency,  must  credit  the 
mortgagor  the  amount  the  latter  has  been  damnified  by  his  release  of 
the  mortgaged  property.  If,  for  instance,  the  entire  mortgaged  prop- 
erty would  have  been  insufBcient  to  satisfy  the  mortgage  debt,  the 
mortgagor  is  entitled  to  have  applied  in  payment  of  the  debt  the  full 

"•Hall  V.  Hopkins,  14  Mo.  450.  "Chewning  v.  Proctor,  2  McCord 

^Keeler  v.   Keeler,  11  N.   J.   Eq.  Ch.   (S.  Car.)   11. 

458;    Ellis   v.    Messervie,    11   Paige  ^  Rogers  v.  Binyon,  124  La.  95,  49 

(N.  Y.)  467.  So.  991. 

''"Hone  V.  Fisher,  2  Barb.  Ch.   (N.  "Benseick  v.  Cook,  110  Mo.  173,  19 

Y.)   559.  S.  "W.  642  (quoting  text). 

^Warner     v.     Brooks,     14     Gray 
(Mass.)   107. 
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value  of  the  parcel  released,  though  the  mortgagee  in  releasing  the 
parcel  acted  in  good  faith.^' 

If  a  mortgagor  conveys  the  mortgaged  premises  upon  condition  that 
the  grantee  shall  assume  and  pay  the  mortgage,  and  the  grantee  sub- 
sequently conveys  a  part  of  the  same  premises,  which  the  mortgagee 
releases  upon  receiving  the  proceeds  and  applying  them  upon  the  mort- 
gage, the  mortgagor  is  not  thereby  discharged  from  the  balance  of  the 
mortgage  debt.^* 

The  personal  liability  of  a  mortgagor  is  not  wholly  discharged  by 
the  mortgagee's  releasing  a  portion  of  the  mortgaged  premises  to  a 
subsequent  purchaser  without  the  mortgagor's  consent;  although  it 
has  been  held  that  the  mortgagee  can  not  maintain  any  action  ^for  a 
deficiency  after  such  a  release,  and  that  the  mortgagee,  by  giving  such 
a  release,  assumes  the  risk  of  the  sufficiency  of  the  portion  retained  to 
pay  the  mortgage  debt.^"  It  is  not  necessary,  however,  to  go  to  this 
extent  in  order  to  afford  full  protection  to  the  mortgagor;  and  the 
better  rule  is  that  previously  stated  in  the  text.  The  fact  that,  after 
the  mortgagee  has  released  a  portion  of  the  premises  to  a  subsequent 
purchaser,  the  mortgagor  joins  his  wife  in  executing  a  release  to  such 
purchaser  from  a  mortgage  given  for  a  portion  of  the  purchase-money 
to  the  wife,  does  not  affect  the  case.^" 

IV.    After-acquired  Titles  and  Improvements 

Section  Section 

679.  After-acQuired    title    of    mort-    681a.  Who  entitled  to  compensation 

gagor  inures  to  mortgagee —  for  mortgaged  land  taken 
Where  title  wrongfully  ac-  under  right  of  eminent  do- 
quired,  main. 

680.  Acquisition    of    tax    title    by  682.  Mortgagor  estopped  to  deny  his 

mortgagor  or  his  grantee.  title. 

681.  Improvements   made  by  mort-    683.  Equitable      estoppel       against 

gagor  or  owner.  mortgagor— Other    instances. 

§  679.  After-acquired  title  of  mortgagor  inures  to  mortgagee — 
Where  title  wrongfully  acquired. — It  is  a  well-settled  rule  of  law,  that 
a  title  subsequently  acquired  by  a  mortgagor  inures  to  the  benefit 
of  the  mortgagee  and  his  assigns  by  virtue  of  a  covenant  of  warranty 
in  his  mortgage,  and  is  subject  to  foreclosure  ;'•  and  a  subsequent  pur- 

"  Worcester  Mechanics'  Sav.  Bank  27  Iowa  361,  1  Am.  Rep.  280;  John- 

V.  Thayer,  136  Mass.  459.  son  v.  Rice,  8  Greenl.  (Maine)  157; 

=»  Norton  v.  Henry,  67  Vt.  308,  31  Beuster  v.  McCamus,  14  Wis.  307. 

Atl.  787.  ""Townsend  Sav.  Bank  v.  Munson, 

==  Townsend  Sav.  Bank  v.  Munson,  47  Conn.  390. 

47   Conn.   390.     See   also   Birnie   v.  ^  Bush  v.  Marshall,  6  How.  (IT.  S.) 

Main,  29  Ark.  591;  Taylor  v.  Short,  284,  12  L.  ed.  440;  Wright  v.  Shum- 

3 — Jones  Mtg. — Vol.  II. 
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chaser  from  the  mortgagor  under  his  after-acquired  title,  having  no- 
tice of  such  mortgage,  stands  in  no  better  position  than  the  mortgagor 
himself.^  Neither  can  the  heirs  of  the  mortgagor  claim  the  benefit  of 
the  subsequent  title  as  against  the  mortgagee,  when  the  mortgagor 
himself  could  not  do  so.'  But  the  husband  of  such  heir  is  not  estopped 
to  claim  a  title  acquired  by  himself.*  Where,  however,  the  mortgage 
does  not  contain  a  covenant  of  warranty  the  mortgagor  is  not  gener- 
ally estopped  from  setting  up  for  himself  a  subsequently  acquired  title.^ 
Where  one  having  a  claim  to  land  in  Missouri,  under  a  Spanish 
grant,  made  a  mortgage,  and  afterward  Congress  confirmed  the  claim, 
it  was  held  that  the  confirmation  inured  to  the  benefit  of  the  mortgagee 
rather  than  that  of  the  mortgagor's  heirs  solely." 


way,  1  Biss.  (U.  S.)  23;  Stewart  v. 
Powers,  98  Cal.  514,  33  Pac.  486; 
Kirkaldie  v.  Larrabee,  31  Cal.  455; 
Jarvis  v.  State  Bank,  22  Colo.  309.  45 
Pac.  505;  Hubbard  v.  Mulligan,  13 
Colo.  App.  116,  57  Pac.  738;  Parker 
v.  Jones,  57  Ga.  204;  Pratt  v.  Pratt, 
96  111.  184;  Gibbons  v.  Hoag,  95  111. 
45;  "Wells  v.  Somers,  4  Bradw.  (111.) 
297;  Rice  v.  Kelso,  57  Iowa  115,  7 
N.  W.  3;  Corbett  v.  Howell,  10  Ky. 
L.  793,  10  S.  W.  653;  Levy  v.  Lane, 
38  La.  Ann.  252;  Brayton  v.  Meri- 
thew,  56  Mich.  166,  22  N.  W.  259; 
Toms  V.  Boyes,  50  Mich.  352,  15  N. 
W.  506;  Flynt  v.  Hubbard,  57  Miss. 
471;  Boyd  v.  Haseltine,  110  Mo.  203, 
19  S.  W.  822;  Parsons  v.  Little,  66 
N.  H.  339,  20  Atl.  958;  Rank  v.  Dau- 
phin &c.  Coal  Co.,  1  Pearson  (Pa.) 
453;  Cornish  v.  Frees,  74  Wis.  490, 
43  N.  W.  507;  Spiess  v.  Neuberg,  71 
Wis.  279,  37  N.  W.  417;  Iowa  Loan 
&c.  Co.  V.  King,  58  Iowa  598,  12  N. 
W.  595.  Statutory  covenants  have 
the  same  effect  in  this  regard  as  ex- 
press covenants.  Boyd  v.  Haseltine, 
110  Mo.  203,  19  S.  W.  822.  This  is 
so  in  some  states  though  no  war- 
ranty of  title  is  expressed  in  the 
mortgage.  Kline  v.  Ragland,  47 
Ark.  Ill,  14  S.  W.  474;  Clark  v. 
Daniels,  77  Mich.  26,  43  N.  W.  854. 
Especially  if  the  mortgagor  was  in 
actual  possession  of  the  land;  and 
both  he  and  the  mortgagee  under- 
stood that  he  owned  the  land.  Gray  v. 
Franks,  86  Mich.  382,  49  N.  W.  130. 
See  also  Hill  v.  O'Bryan,  104  Ga. 
137,  30  S.  E.  996;  Caple  v.  Switzer, 
122  Mich.  636,  81  N.  W.  560;   Blair 


V.  St.  Louis  &c.  R.  Co.,  92  Mo.  App. 
538;  Logue  v.  Atkeson,  35  Tex.  Civ. 
App.  303,  80  S.  W.  137;  American 
Savings  Bank  &e.  Co.  v.  Helgesen, 
64  Wash.  54,  67  Wash.  572,  116  Pac. 
837,  122  Pac.  26,  Ann.  Cas.  1913  A, 
390;  Gough  v.  Center,  57  Wash.  276, 
106  Pac.  774;  People's  Sav.  Bank 
V.  Lewis,  37  Wash.  344,  79  Pac.  932; 
Weber  v.  Laidler,  26  Wash.  144,  66 
Pac.  400,  90  Am.  St.  726;  Osborn  v. 
Scottish-American  Mtg.  Co.,  22 
Wash  83,  60  Pac.  49.  See  ante  §§ 
138,  561,  and  post  §§  682,  1483,  1656, 
1671. 

"Hitchcock  T.  Fortier,  65  111.  239; 
Gochenour  v.  Mowry,  33  111.  331; 
King  V.  Gilson,  32  111.  348,  83  Am. 
Dec.  269;  Jones  v.  King,  25  111.  383; 
Cockrill  V.  Bane,  94  Mo.  444,  7  S.  W. 
480  (quoting  text) ;  Tefft  v.  Munson, 
63  Barb.  (N.  Y.)  31,  57  N.  Y.  97; 
McCrackin  v.  Wright,  14  Johns.  (N. 
Y.)  193.  See  also  Johnson  v.  Thomp- 
son, 129  Mass.  398;  Bank  of  Utica 
V.  Mersereau,  3  Barb.  Ch.  (N.  Y.) 
528,  49  Am.  Dec.  189;  Vanderheyden 
V.  Crandall,  2  Den.  (N.  Y.)  25. 

'Somes  V.  Skinner,  3  Pick. 
(Mass.)  52;  Wark  v.  Willard,  13  N. 
H.  389.  See  also  Massey  v.  Papin, 
24  How.  (U.  S.)  362,  16  L.  ed.  734. 

*Rushton  V.  Lippincott,  119  Pa. 
St.  12,  12  Atl.  761. 

=  Haggerty  v.  Byrne,  75  Ind.  499; 
Tefft  V.  Munson,  63  Barb.  (N.  Y.) 
31;  National  P.  Ins.  Co.  v.  McKay, 
5  Abb.  Prac.  (N.  S.)  (N.  Y.)  445, 
Sheld.  (N.  Y.)  138. 

« Massey  v.  Papin,  24  How.  (U.  S.) 
362,  16  L.  ed.  734.    In  California  it 
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One  in  possession  of  land  under  a  contract  of  purchase  has  a  mort- 
gageable interest.'  If  he  makes  a  mortgage  with  covenants  of  war- 
ranty and  afterward  acquires  the  legal  title  to  the  property,  he  is 
estopped  to  deny  that  he  had  title  at  the  time  of  the  mortgage.  A  re- 
cital in  the  mortgage  that  the  premises  are  the  same  conveyed  to  the 
mortgagor  by  the  person  who  is  the  vendor  in  the  contract  of  sale  will 
estop  him  from  denying  the  validity  of  the  mortgage  after  he  has  re- 
ceived such  a  conveyance.  The  covenants  of  warranty,  in  a  deed  to  him 
by  the  vendor,  relate  only  to  incumbrances  created  by  him,  and  not  to 
those  created  by  the  grantee;  and  therefore  would  not  estop  the  vendor 
from  enforcing  the  mortgage,  although  he  became  the  owner  of  it  be- 
fore the  giving  of  the  deed.^ 

Where  a  mortgagor  gives  a  second  mortgage  with  covenant  of  war- 
ranty as  against  the  first  mortgage,  and  the  first  mortgage  is  foreclosed, 
and  the  title  obtained  by  the  foreclosure  is  afterward  conveyed  to  the 
mortgagor,  his  title  thereby  acquired  inures  to  the  benefit  of  the  second 
mortgagee,'  even  though  the  mortgagor  has  in  the  interval  been  dis- 
charged in  bankruptcy.^*  "Where  one  who  has  sold  by  warranty  deed  a 
portion  of  a  parcel  of  land  incumbered  by  a  mortgage  becomes  a  pur- 
chaser at  a  foreclosure  sale  under  the  mortgage,  such  title  so  acquired 
to  this  portion  inures  to  the  benefit  of  his  grantee ;  or,  if  such  grantor 
allows  the  mortgage  to  be  foreclosed,  and  the  premises  are  purchased 

is  declared  by  the  Code  that  a  title  Skaggs  v.  Kelly  (Tenn.),  42  S.  W. 

subsequently  acquired  by  the  mort-  275. 

gagor   inures   to   the   mortgagee  as  '  Judd  v.  Seeldns,  62  N.  Y.  266. 

security,   in   like   manner   as   if  ac-  'Ayer    v.    Philadelphia   &c.    Face 

quired  before  the  execution.     Civil  Brick  Co.,  157   Mass.   57,   31  N.   E. 

Code    1906,    §    2930.      In   Arkansas  717. 

title     acquired     to     lands     by     the  "'Ayer   v.   Philadelphia   &c.    Face 

grantor  after  his  conveyance  passes  Brick  Co.,   159   Mass.   84,  34   N.   E. 

to  the  vendee  by  virtue  of  the  stat-  177.     Mr.  Justice  Holmes  said:     "It 

ute  in  this  state,  in  all  respects  as  is  settled  also  that  a  discharge  in 

if  the  same  title  had  been  in  the  bankruptcy   has   no   effect   on   this 

grantor  at  the  time  of  the  convey-  operation   of  the   covenant  of  war- 

ance.     Crittenden    v.     Johnson,     14  ranty  in  an  ordinary  deed  when  the 

Ark.  447;  Kline  v.  Ragland,  47  Ark.  warranty    is    coextensive   with    the 

111,  14  S.  W.  474;    Horsley  v.  Hil-  grant.    Bush  v.  Cooper,  18  How.  (U. 

burn,  44  Ark.  458;   Jones  v.  Green,  S.)    82,  15  L.  ed.  273;    Russ  v.  Al- 

41  Ark.  363.  paugh,    118    Mass.    369;     Gibbs    v. 

'Crane  v.  Turner,  7  Hun  (N.  Y.)  Thayer,  6  Cush.  (Mass.)  30;  Cole  v. 

357.     Though   the   contract   to   pur-  Raymond,     9     Gray     (Mass.)     217; 

chase  is  merely  a  parol  contract  and  Rawle,  Gov.,  §  251.    It  would  be  to 

the  mortgage  contains  no  covenant  introduce   further   technicality   into 

of  warranty,  yet  the  after-acquired  an  artificial  doctrine  if  a  different 

title   inures  to   the   benefit   of  the  rule   should   be  applied  where   the 

mortgagee     as     against    the    mort-  conveyance  is  of  land  subject  to  a 

gagor's  creditors.     Clark  v.  Daniels,  mortgage  against  which  the  grantor 

77  Mich.  26,  43  N.  W.  854.    See  also  covenants   to   warrant   and   defend. 


§  679  moetgagok's  eights  and  liabilities  36 

under  a  collusive  arrangement  for  his  benefit  by  another  person,  this 
purchaser  will  hold  the  portion  sold  with  covenant  of  warranty  as 
trustee  for  the  purchaser  of  such  portion.^^ 

The  estoppel  is,  generally,  limited  to  the  effect  of  the  covenant 
which  creates  it.  Thus,  if  a  second  mortgage  is  given  with  a  covenant 
against  the  claims  of  all  persons  "except  those  claiming  under  the 
prior  mortgage,"  and  the  premises  are  sold  under  foreclosure  proceed- 
ings upon  such  prior  mortgage,  and  afterward  are  conveyed  to  the 
original  mortgagor,  he  is  not  estopped  by  the  covenant  in  the  second 
mortgage  from  claiming  the  property  in  fee  as  unincumbered,  inas- 
much as  his  title  is  under  the  first  mortgage,  which  was  expressly 
exempted  in  his  covenant  of  warraniy.^* 

This  rule  as  to  after-acquired  titles  is  not  limited  strictly  to  the 
effect  of  the  covenant  of  title,  but  if  from  the  whole  instrument  and 
the  situation  of  the  parties  it  appears  that  the  mortgagor's  intention 
was  to  convey  a  fee  simple,  when  at  the  time  of  giving  the  mortgage 
he  had  no  title  or  right  of  possession,  the  land  belonging  to  the  United 
States,  but  he  afterward  acquired  the  government  title,  he  is  estopped 
to  set  up  such  after-acquired  title  against  his  mortgagee.^^ 

But  the  fiction  of  relation  back  of  an  after-acquired  title  can  not  be 
so  applied  as  to  work  an  injury  to  innocent  parties.  Thus,  in  the 
ordinary  case  of  a  conveyance  of  land  and  a  simultaneous  mortgage 
for  the  purchase-money,  the  mortgagee  is  not  affected  by  any  previous 
conveyance  or  mortgage  which  his  grantee,  the  mortgagor,  may  have 
placed  upon  record  when  he  had  no  title  to  the  premises.  The  previous 
conveyance  or  mortgage  may  be  good  between  the  parties,  and  may 
cover  the  after-acquired  title,  except  as  against  a  mortgage  given  sim- 
ultaneously.^* 

Where  one  mortgaged  an  undivided  two  thirds  part  of  land  without 
covenants  of  title  or  warranty,  and  his  wife  afterward  acquired  the 
other  undivided  third  part,  to  which  he  had  no  title  when  he  gave  the 
mortgage,  it  was  held  that  the  mortgage  did  not  cover  the  part  ac- 
quired by  the  wife,  although  the  husband  furnished  the  money  for  the 
purchase.^" 

No  reason  has  been  offered  for  such  fron  v.  Flanigan,  37  Mich.  274.    See 

a  distinction,   nor  do  we  perceive  also  Gibson  v.  Chouteau,  13  Wall, 

any.  (U.  S.)  92,  20  L.  ed.  534;  Hawkins 

"Huxley  v.  Rice,  40  Mich.  73.  v.  Harlan,  68  Cal.  236,  9  Pac.  108; 

"Huzzey  v.  Hefferman,  143  Mass.  Shay  v.  McNamara,  54  Cal.  169. 

232,  9  N.  B.  570.  ^^Brennan  v.   Eggeman,  73   Mich. 

"Balch  v.  Arnold,  9  Wyo.  17.  658,  41  N.  W.  840;  McClure  v.  Hoi- 

"Elder  v.  Derby,  98  111.  228;  Hef-  brook,  39  Mich.  42. 
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The  rule  has  no  application  where  a  mortgage  is  discharged  by  a 
sale  tinder  a  prior  mortgage,  and  the  purchaser  conveys  the  title  back 
to  the  mortgagor,  who  has  in  the  meantime  been  discharged  in  bank- 
ruptcy.^* 

The  rule  does  not  apply  in  case  of  a  title  fraudulently  or  wrong- 
fully acquired,  as  against  the  rightful  owner.  Thus  where  the  mort- 
gagor, after  the  execution  of  the  mortgage,  obtains  judgment  fraud- 
ulently quieting  his  title  to  the  mortgaged  land  against  one  who  is 
the  owner  thereof,  and  such  judgment  is  subsequently  vacated,  with 
the  consent  of  all  the  parties  thereto,  on  account  of  the  fraud,  neither 
the  mortgagor  nor  the  mortgagee  acquires  any  benefit  or  title  under 
the  fraudulent  judgment.^^ 

Although  at  common  law  the  covenants  of  a  married  woman  did 
not  operate  against  her  by  way  of  estoppel,  because  she  was  incapable 
of  binding  herself  by  covenant,  under  the  modern  statutes  relieving 
married  women  of  disabilities  in  regard  to  holding  property  and  im- 
posing the  usual  corresponding  burdens,  her  covenant  by  way  of  es- 
toppel is  binding  upon  her  to  the  same  extent  and  with  the  same  force 
as  if  she  were  unmarried.^^ 

§  680.    Acquisition  of  tax  title  by  mortgagor  or  his  grantee. — A 

mortgagor  or  his  grantee  can  not,  by  acquiring  a  tax  title  upon  the 
land,  defeat  the  lien  of  the  mortgagee.^' 

"Rauch  v.  Dech,  116  Pa.  St.  157,        ^Middletown     Savings    Bank    v. 

9  Atl.  180,  2  Am.  St.  598.  Bacharach,  46  Conn.  513;  Jordan  v. 

"Watkins  v.  Houck,  44  Kans.  502,  Sayre,  29  Fla.  100,  10  So.  823;  Stin- 

24  Pac.  361.  son  v.  Connecticut  Mut.  L.  Ins.  Co., 

"Knight  V.  Thayer,  125  Mass.  25;  174  111.  125,  51  N.  B.  193;  McAlpine 
Parsons  v.  Little,  66  N.  H.  339,  20  v.  Zitzer,  119  111.  273,  10  N.  E.  901; 
Atl.  958;  Hill  V.  West,  8  Ohio  222.  Ralston  v.  Hughes,  13  111.  469;  Frye 
The  Georgia  Civ.  Code,  §  2723,  limits  v.  Bank  of  Illinois,  11  111.  367; 
the  subject-matter  upon  which  a  Cooper  v.  Jackson,  99  Ind.  566; 
mortgage  can  lawfully  operate  to  Travelers'  Ins.  Co.  v.  Patten,  98  Ind. 
"property  In  possession,  or  to  which  209;  Cowdry  v.  Cuthbert,  71  Iowa 
the  mortgagor  had  the  right  of  pos-  733,  29  N.  W.  798;  Dayton  v.  Rice, 
session  at  the  time"  the  Instrument  47  Iowa  429;  Fair  v.  Brown,  40  Iowa 
is  executed.  Accordingly  in  Geor-  209;  Stears  v.  Hollenbeck,  SB  Iowa 
gla.  South.  &c.  R.  Co.  v.  Barton,  101  550;  Porter  v.  Laiferty,  33  Iowa  254; 
Ga.  469,  28  S.  E.  842,  it  was  held  Phinney  v.  Day,  76  Maine  83;  Fuller 
that  "neither  a  corporation  nor  a  v.  Hodgdon,  25  Maine  243;  Gardiner 
natural  person  has  the  right  to  v.  Gerrish,  23  Maine  46;  Chamber- 
mortgage  property  which  may  be  lain  v.  Forbes,  126  Mich.  86,  85  N. 
acquired  after  the  execution  of  the  W.  253;  Brown  v.  Avery,  119  Mich, 
mortgage."  See  also  Durant  v.  384,  78  N.  W.  331;  Fells  v.  Barbour, 
Duchesse  D'Auxy,  107  Ga.  456,  33  58  Mich.  49,  24  N.  W.  672;  Maxfield 
S.  E.  478;  Lubroline  Oil  Co.  v.  Ath-  v.  Willey,  46  Mich.  252,  9  N.  W.  271; 
ens  Sav.  Bank,  104  Ga.  376,  30  S.  E.  Connecticut  Mut.  L.  Ins.  Co.  v.  Bulte, 
a09.  45  Mich.  113,  7  N.  W.  707;  Lacey  v. 
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The  rule  in  these  cases  is  based  upon  the  obligation  of  the  mort- 
gagor, or  the  party  claiming  under  him,  to  pay  the  taxes;  therefore, 
the  act  of  the  party  acquiring  title  through  his  own  default  is  held  to 
be  fraudulent.^"  It  is  his  duty  to  pay  the  taxes,  and  he  is  not  allowed 
to  acquire  a  title  through  his  own  default.^  ^  The  same  obligation  rests 
upon  one  who  has  purchased  the  land  of  the  mortgagor.  Wlen  the 
taxes  are  paid  by  one  who  has  merely  a  lien  upon  the  land,  there  is 
of  course  no  obligation  upon  him  to  pay  the  taxes;  and  although  he 
may  acquire  the  tax  title  for  the  protection  of  his  own  lien,  he  is  not 
allowed  to  set  up  that  title  to  defeat  a  prior  lien.  The  land  is  regarded 
as  a  common  fund  for  the  payment  of  both  liens,  and  equity  regards 
it  as  an  act  of  fraud  for  him  to  acquire  a  title  to  the  land  for  an  in- 
considerable sum,  and  use  it  to  destroy  the  claim  of  the  prior  mort- 
gagee to  the  land.^^  But  a  mortgagor  who  has  covenanted  to  pay  the 
taxes  may  acquire  a  tax  title  to  the  land  if  it  does  not  affect  the  in- 
terests arising  from  the  mortgage.^^ 

Taxes  are  primarily  a  charge  against  the  owner  and  his  interest 
in  the  land.  If  the  owner  pays  the  taxes  their  lien  is  discharged.  A 
like  result  follows  from  a  payment  of  the  taxes  made  on  behalf  of  the 
owner,  by  a  third  person,  without  notice  to  the  mortgagee.  Such  pay- 
ment does  not  give  such  person  a  lien  prior  to  that  of  the  mortgagor, 

Davis,  4  Mich.  140;  American  Bapt.  =' Dayton  v.   Rice,   47   Iowa  429; 

MlBsionary   Union   v.    Hastings,    67  Annely  v.  De  Saussure,  12   S.  Car. 

Minn.  303,  69  N.  W.  1078;  Washing-  488;    Jordan  v.  Sayre,  29   Fla.   100, 

ton  Loan   &c.   Co.  v.   McKenzie,   64  10  So.  823   (quoting  text).    Neither 

Minn.  273,  66  N.  W.  976;   MacEwen  is  the  mortgagor  entitled  to  a  credit 

V.   Beard,  58   Minn.   176,  59  N.  W.  on  the  mortgage  deht  for  taxes  paid 

942;  Allison  v.  Armstrong,  28  Minn,  by  him.     Kilpatrick  v.  Henson,  81 

276,  9  N.  W.  806,  41  Am.  Rep.  281;  Ala.  464,  1  So.  188;   Beltram  v.  Vil- 

North  American  Trust  Co.  V.  Lanier,  lerg    (La.),   4    So.    506;    Newton   v. 

78  Miss.  418,  28  So.  804,  84  Am.  St.  Marshall,  62  Wis.  8,  21  N.  W.  803. 

635;   McLaughlin  v.  Green,  48  Miss.  ^^Fair    v.    Brown,    40    Iowa    209; 

175;  Kezer  v.  Clifford,  59  N.  H.  208;  Renshaw   v.    Stafford,    30   La.   Ann. 

Woodbury   v.   Swan,   59   N.   H.   22;  853;  Connecticut  Mut.  L.  Ins.  Co.  v. 

Ryan  v.  McGehee,  103  N.  Car.  282,  Bulte,  45  Mich.  113,  7  N.  W.  707.    In 

9  S.  E.  197,  104  N.  Car.  176,  10  S.  E.  Wilson  v.  Jamison,  36  Minn.  59,  29 

169;  Boyd  v.  Allen,  15  Lea  (Tenn.)  N.  W.  887,  1  Am.  St.  635,  upon  the 

81.     See  also  Shrigley  v.  Black,  66  question    of    whether    a    judgment 

Kans.  213,  71  Pac.  301;    Nielsen  v.  creditor   of   the   mortgagor,    whose 

Central  Nebraska  Land  &c.  Co.,  87  lien  is  subsequent  to  the  mortgage, 

Nebr.   518,  127  N.  W.  897;    Toliver  is  disabled  as  against  the  mortgagee 

V.  Stephenson,  83  Nebr.  747,  120  N.  to  acquire  a  tax-title,  so  as  to  divest 

W.  450;   Pitman  v.  Boner,  81  Nebr.  the  lien  of  the  mortgage,  the  court 

736,  116  N.  W.  778;  Farmer  v.  Ward,  was  equally  divided  in  opinion,  and 

75  N.  J.  Eq.  33,  71  Atl.  401.    See  ante  the  decision  of  the  court  below  that 

§  77,  and  post  §§  713,  714.  there  was  no  such  disability  was  af- 

"' National  Surety  Co.  v.  Walker,  firmed. 

148  Iowa  157,  125  N.  W.  338,  38  L.  ^Ross  v.  Gale,  94  Minn.  513.  103 

R.  A.   (N.  S.)   333.  N.  W.  561. 
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as  the  payment  operates  as  a  discharge  of  the  lien  as  effectively  as  if 
made  by  the  owner  himself.^*  The  mortgagor  remains  the  owner  for 
the  purpose  of  taxation  after  foreclosure  and  sale  where  redemption 
is  allowed  from  such  sale,  until  the  right  of  redemption  has  expired.''^ 

If  the  owner  suffers  the  land  to  be  sold  for  taxes,  and,  colluding 
with  another,  has  him  buy  in  the  land  at  the  tax  sale,  the  title  so  ac- 
quired is  subject  to  the  mortgage.^* 

It  is  a  general  rule  that  any  one  interested  in  land  with  others,  all 
deriving  their  title  from  a  common  source,  will  not  be  permitted  to 
acquire  an  absolute  title  to  the  land  by  a  tax  deed,  to  the  injury  of 
the  others.  The  mortgagor,  or  any  holder  of  the  equity  standing  in 
his  place  as  a  purchaser,  or  a  second  mortgagee,  can  not  set  up  such 
title  against  the  prior  mortgagee.^'  The  taking  of  the  tax  title  in 
such  a  case  is  regarded  prima  facie  merely  as  a  redemption  of  the 
land  from  the  tax  sale.  But  a  mortgagor  for  purchase-money,  who 
has  acquired  a  tax  title  which  the  mortgagee  by  his  covenants  was 
bound  to  remove,  may  set  up  as  an  offset  in  a  foreclosure  the  amount 
he  was  compelled  to  pay  for  the  title.^^ 

But  this  principle  does  not  prevent  a  mortgagor's  holding  the  prop- 
erty as  a  tenant  at  will  of  another  who  has  acquired  a  tax  title  to  the 
mortgaged  property;  for  a  tenant  at  will  has  no  estate  which  is  as- 
signable, and  the  mortgagee  can  not  gain  by  estoppel  any  greater  right 
than  the  tenant  could  assign;  and  of  course  the  mortgagee  would  ac- 
quire no  right  as  against  the  holder  of  the  tax  title.^' 

As  already  noticed,  the  mortgagee  may  acquire  and  maintain  title 
to  the  premises  paramount  to  the  mortgagor,  by  purchase  at  a  sale 
for  taxes  or  under  a  prior  judgment  lien.^"  If  delinquent  taxes  are 
paid  out  of  the  proceeds  of  a  foreclosure  sale  by  order  of  court,  and 
the  tax  title  is  assigned  to  the  purchaser,  such  assignment  does  not 
create  in  the  purchaser  a  title  paramount  to  that  of  a  junior  mort- 
gagee whose  rights  were  not  cut  off  by  the  foreclosure  sale.^^ 

"  Rankin  v.  Coar,  46  N.  J.  Eq.  566,  ="  Jordan  v.  Sayre,  29  Fla.  100,  10 

22  Atl.  177.  So.  823  (quoting  text) ;  Beckwitli  v. 

«New  Eng.  L.  &C.  Co.  v.  Young,  Seborn,  31  W.  Va.  1,  5   S.  B.  453; 

81  Iowa  732,  46  N.  W.  1103,  39  N.  "W.  Avery  v.  Judd,  21  Wis.  262;  Smith  v. 

116.  Lewis,  20  Wis.  350. 

=»  Mendenhall  v.  Hall,  34  U.  S.  559,  "*  See   post    §§    1502-1504.     Wood- 

32    L.    ed.    1012,    10    Sup.    Ct.    616;  bury  v.  Swan,  59  N.  H.  22;  Eaton  v. 

Drake  v.  Sherburne,  57  Ark.  563,  22  Tallmadge,  22  Wis.  526. 

S.  W.  430;    McAlpine  v.  Zitzer,  119  »'Coughlin  v.  Gray,  131  Mass.  56. 

111.  273,  10  N.  E.  901.    See  also  New  ='°  Sturdevant  v.    Mather,   20   Wis. 

England  L.  &c.  Co.  v.  Browne,  177  576.     See  ante  §  672. 

Mo.  412,  76  S.  W.  954;  Drew  v.  »i  Morse  v.  Burns,  17  N.  Y.  S.  739. 
Morrill,  62  N.  H.  565. 
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If  a  mortgage  containing  covenants  of  warranty  be  foreclosed,  the 
mortgagor,  by  buying  the  property  at  a  tax  sale  for  delinquent  taxes 
on  the  land  existing  at  the  time  of  the  mortgage,  can  not  defeat  the 
title  of  the  mortgagee,  or  of  the  purchaser  under  the  foreclosure.** 

§  681.  Improvements  made  by  mortgagor  or  owner. — ^Improve- 
ments made  by  the  mortgagor  or  owner  inure  to  the  benefit  of  the 
mortgagee  ;^^  and  improvements  made  with  the  consent  of  the  owner, 
by  one  who  has  notice  of  the  mortgage,  become  subject  to  it  in  the 
same  manner  as  if  they  had  been  made  by  the  mortgagor  himself,  un- 
less there  be  a  covenant  in  the  mortgage  for  such  allowance  in  case 
of  foreclosure.^* 

The  mortgagor  can  not  be  allowed  for  improvements  as  against  the 
mortgagee  in  a  suit  to  foreclose  the  mortgage  ;^°  nor  can  he  claim  the 
benefit  of  improvements  as  against  one  having  title  through  a  sale 
under  the  mortgage.^"  But  it  has  been  held  that  a  mortgagee  buying 
the  land  at  foreclosure  sale  can  not  make  a  claim  for  improvements 
made  by  his  mortgagor  before  giving  the  mortgage.^' 

If  a  corporation  having  the  power  to  take  the  land  by  condemnation 
make  improvements  before  exercising  this  power,  the  mortgagee  can 
not  be  deprived  of  the  benefit  of  the  improvements  by  allowing  the 
corporation  to  redeem  the  land  on  paying  the  value  of  the  land  when 
it  took  possession.^'  It  is  negligence  on  the  part  of  the  corporation 
to  proceed  with  improvements  without  first  either  obtaining  a  release 
of  the  mortgage,  or  condemning  the  interest  of  the  mortgagee  if  it  has 
that  power.  The  corporation  stands  in  the  relation  of  a  purchaser 
with  notice  of  the  mortgage,  it  being  duly  recorded,  and  it  can  not 

"Porter  v.  Lafferty,  33  Iowa  254.  Cumber  v.  Oilman,  15  111.  381;  Cat- 

^Asher    v.    Mitchell,    9     Bradw.  terlin  v.   Armstrong,   79    Ind.    514; 

(111.)    335.     See  also  Union  Water  Holmes    v.    Morse,    50    Maine    102; 

Co.  V.  Murphy's  Flat  Fluming  Co.,  Dougherty  v.  McColgan,  6  Gill  &  J. 

22  Cal.  620;  Baird  v.  Jackson,  98  111.  (Md.)  275;  Childs  v.  Dolan,  5  Allen 

78;  Butler  v.  Page,  7  Mete.  (Mass.)  (Mass.)  319;  Wharton  v.  Moore,  84 

40,  39  Am.  Dec.  757;  Rice  v.  Dewey,  N.  Car.  479,  37  Am.  Rep.  627;  Phil- 

54  Barb.    (N.  Y.)   455;    Wharton  v.  lips   v.    Holmes,    78    N.    Car.    191; 

Moore,  84  N.  Car.  479,  37  Am.  Rep.  Wood  v.  Krebbs,  33  Grat.  (Va.)  685. 

627;   Neal  v.  Hamilton  (Tex.),  7  S.  ""Matzon   v.    Griffin,   78    111.    477; 

W.  672;  Graeme  v.  CuUen,  23  Grat.  Vannoy  v.  Blessing,  36  Ind.  349. 

(Va.)  266.  =' Aultman  v.  Utsey,  41  S.  Car.  304, 

"  Alabama  &c.  R.  Co.  v.  South  &c.  19   S.  E.   617.     But  see   Martin  v. 

E.  Co.,  84  Ala.  570,  3  So.  286;   Cat-  Beatty,    54    111.    100;     Wharton    v. 

terlin  v.  Armstrong,  79   Ind.   514;  Moore,  84  N.  Car.  479,  37  Am.  Rep. 

Coleman   v.    Witherspoon,    76    Ind.  627. 

285;    Frierson  v.  Blanton,  1  Baxt.  »»Briggs  v.  Chicago,  Kan.  &c.  R. 

(Tenn.)  272.  Co.,  56  Kans.  526,  43  Pae.  1131;  Boo- 

="  Union   Water   Co.  v.   Murphy's  raem  v.  Wood,  27  N,  J.  Eq.  37. 
Flat  Fluming  Co.,  22  Cal.  620;   Mc- 
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have  an  advantage  as  to  improvements  which  the  mortgagor  would 
not  have  had.  There  is  no  good  reason  for  discriminating  in  its  favor. 
To  give  a  purchaser,  with  such  notice,  this  right,  would  enable  him  to 
obtain  from  the  mortgagee,  by  means  of  the  improvements,  a  compul- 
sory release  at  the  value  of  the  land  at  the  time  of  taking  possession.^' 

The  mortgagor  is  not  entitled,  as  against  the  mortgagee,  to  be  al- 
lowed for  improvements  made  by  him  on  the  mortgaged  property,*" 
unless  there  be  a  covenant  in  the  mortgage  for  such  allowance  in  case 
of  foreclosure.*^ 

Neither  have  persons  furnishing  labor  and  materials  for  such  im- 
provements any  claim  upon  the  mortgagee,  without  proof  of  a  direct 
or  implied  promise  on  his  part.*^ 

§  681a.  Who  entitled  to  compensatioii  for  mortgaged  land  taken 
under  right  of  eminent  domain. — As  between  the  mortgagor  and  mort- 
gagee, the  mortgagee  is,  in  most  jurisdictions,  entitled  to  be  com- 
pensated for  the  injury  to  lus  interest  and  iirst  paid,  although  the 
residue,  if  any,  may  then  go  to  the  mortgagor  ;*^  but  in  some  jurisdic- 
tions it  is  held  that  the  mortgagor  is  entitled  to  be  paid  the  entire 
compensation,  leaving  the  mortgagee  to  his  remedy  against  the  mort- 
gagor,** at  least  where  the  mortgagor  is  in  possession.*^ 

We  suppose,  however,  that  a  corporation  seeking  to  condemn  land 
may  usually,  in  the  absence  of  actual  notice,  treat  the  person  whom 
the  record  shows  to  hold  the  title  as  the  owner,  but  where  the  record 
discloses  the  existence  of  a  mortgage  it  would  be  unsafe  to  make  pay- 
ment to  the  mortgagor.*' 

''Booraem  v.  Wood,  27  N.  J.  Bq.  147,  19  S.  W.  77;   Gray  v.  Case,  51 

37.  N.  J.  Eq.  426,  26  Atl.  805;   Piatt  v. 

"Baird    v.    Jackson,    98    111.    78;  Bright,  29  N.  J.  Eq.  128;   Magee  v. 

Childs   V.    Dolan,    5    Allen    (Mass.)  Brooklyn,   144  N.  Y.  265,  39   N.  E. 

319;   Wharton  v.  Moore,  84  N.  Car.  87;    In  re  Rochester,  136  N.  Y.  83, 

479,  37  Am.  Rep.  627.  32  N.  E.  702,  19  L.  R.  A.  161;   State 

"Phillips  V.   Holmes,   78   N.   Car.  Line    R.    Co.    v.    Playford,    10    Sad. 

191.  (Pa.)   467,  14  Atl.  355. 

«  Holmes  v.  Morse,  50  Maine  102.  "  Wilting  v.  New  Haven,  45  Conn. 

« Calumet  River  R.  Co.  v.  Brown,  303;   Read  v.  Cambridge,  126  Mass. 

136  111.  322,  26  N.  E.  501,  12  L.  R.  A.  427;  Breed  v.  Eastern  R.  Co.,  5  Gray 

84;  South  Park  v.  Todd,  112  111.  379;  (Mass.)  470;  Chicago  &c.  R.  Co.  v. 

Chicago  V.  Tebbetts,  104  U.  S.  120,  Baker,  102  Mo.  553,  15  S.  W.  64; 

26  L.  ed.  655;  Sherwood  V.  Lafayette,  Aggs  v.   Shackelford,   85  Tex.   145, 

109   Ind.  411,  10  N.  E.   89,   58  Am.  19  S.  W.  1085. 

St.   414;    Lumbermen's   Ins.   Co.   v.  "  Schumacker    v.    Toberman,    56 

St.  Paul,  77  Minn.  410,  80  N.  W.  357;  Cal.  508;   Rand  v.  Ft.  Scott  &c.  R. 

feoutelle   V.    Minneapolis,    59    Minn.  Co.,  50  Kans.  114,  31  Pac.  683;  Par- 

493,  61  N.  W.  554;  Moritz  v.  St.  Paul,  ish  v.  Gilmanton,  11  N.  H.  293. 

52  Minn.  409,  54  N.  W.  370;  Thomp-  *"  Sherwood  v.  Lafayette,  109  Ind. 

son  V.  Chicago  &c.  R.  Co.,  110  Mo.  411,  10  N.  E.  89,  58  Am.  Rep.  414; 
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If  land  subject  to  mortgage  be  taken  in  the  exercise  of  the  right 
of  eminent  domain,  as,  for  instance,  for  the  right  of  way  of  a  street  or 
for  the  location  of  a  railroad  track,  the  mortgagee  should  be  made  a 
party  to  the  proceeding  for  the  taking  of  the  land,  and  the  damages 
awarded  should  be  paid  to  him;  otherwise  he  may  recover  the  same 
by  action  against  the  person  or  corporation  entering  upon  the  land.^^ 

In  Massachusetts  a  different  course  is  pursued  under  statutes  pro- 
viding for  the  taking  of  land  for  public  purposes.  The  damages  are 
assessed  to  the  owner  of  the  equity  of  redemption,  without  regard  to 
mortgages  incumbering  the  land.*^  The  proceeding  is  in  the  nature 
of  a  proceeding  in  rem  against  the  land.  A  mortgagee  not  in  posses- 
sion has  no  claim  for  compensation  for  an  injury  to  the  land  when 
lawfully  used  by  any  party.  As  to  third  persons  the  interests  of  mort- 
gagor and  mortgagee  are  not  joint,  but  the  mortgagor  is  the  owner. 
They  can  not  join  or  be  joined  in  an  application  to  assess  damages 
for  land  taken  for  public  uses.  The  mortgagor  alone  can  make  a  sur- 
render. In  equity  the  damages  assessed  to  the  owner  of  the  land  is 
deemed  the  land,  and  the  mortgagee  may  follow  the  money  in  the 
mortgagor's  hands,  or  prevent  its  going  into  his  hands.  The  burden 
of  proof  is  then  upon  him  to  show  to  what  extent  he  has  a  claim  upon 

Gimbel  v.  Stolte,  59  Ind.  446;    Sev-  So.   861;    Beck  v.  Louisville  &c.  R. 

erin  v.  Cole,  38  Iowa  463;  Baltimore  Co.,  65  Miss.  172,  3  So.  252;  Thomp- 

&  O.  R.  Co.  V.  Thompson,  10  Md.  76;  son  v.  Chicago,  S.  F.  &c.  R.  Co.,  110 

Ellis  V.  Welch,  6  Mass.  246,  4  Am.  Mo.  147,  19  S.  W.  77;  Gray  v.  Case, 

Dec.  122;   Parks  v.  Boston,  15  Pick.  51  N.  J.  Eq.  426,  26  Atl.  805;  Mutual 

(Mass.)  198;  Utter  v.  Richmond,  112  L.  Ins.  Co.  v.  Easton  &c.  R.  Co.,  38 

N.  Y.  610,  20  N.  E.  554;  Choteau  v.  N.  J.  Eq.  132;   Lehigh  Coal  &c.  Co. 

Thompson,  2  Ohio  St.  144;  Pennsyl-  v.  Central  R.  Co.,  35  N.  J.  Eq.  379; 

vania  R.  Co.  v.  Eby,  107  Pa.  St.  166;  Bright  v.  Piatt,   32  N.  J.  Eq.  362; 

Philadelphia  &c.  R.  Co.  v.  Williams,  Piatt  v.  Bright,  29  N.  J.  Eq.  128,  31 

54  Pa.  St.  103;   Kennedy  v.  Milwau-  N.  J.  Eq.  81;  North  Hudson  County 

kee  &c.  R.  Co.,  22  Wis.  581.    But  see  R.  Co.  v.  Booraem,  28  N.  J.  Eq.  450; 

Knoll  v.  New  York  &c.  R.  Co.,  121  Coe  v.  New  Jersey  Midland  R.  Co, 

Pa.  St.  467,  15  Atl.  571,  1  L.  R.  A.  28  N.  J.  Eq.  27;  State  v.  Easton,  &c. 

366.  R.  Co.,  36  N.  J.  L.  181;    Livermon 

"  Stopp  V.  Wilt,  177  111.  620,  52  N.  v.  Roanoke  &c.  R.  Co.,  109  N.  Car. 

E.   1028;    Calumet  River  R.   Co.   v.  52,  13  S.  E.  734;    Warwick  Institu- 

Brown,  136  111.  322,  26  N.  E.  501;  tion  v.  Providence,  12  R.  I.  144;  Pet- 

Colehour  v.  State  Sav.  Inst.,  90  III.  tis    v.    Providence,    11    R.    I.    372; 

152;    Severin  v.  Cole,  38  Iowa  463;  Brooks  v.   Hubbard,  73  Vt.   122,  50 

Camden  &c.  Water  Co.  v.  Ingraham,  Atl.  802;    St.  Johnsbury  &c.  R.  Co. 

85   Maine   179,   27   Atl.   94;    Wilson  v.  Willard,  64  Vt.  134,  17  Atl.  38,  15 

V.   European   &c.   R.   Co.,   67   Maine  Am.  St.  886;   Wade  v.  Hennessy,  55 

358;    Michigan  Air  Line  R.   Co.  v.  Vt.  207;   Kennedy  v.  Milwaukee  &c. 

Barnes,  40  Mich.  383,  44  Mich.  222,  R.  Co.,  22  Wis.  581.    See  post  §  708. 

6  N.  W.  651 ;  Trogden  v.  Winona  &c.  «  Breed  v.  Eastern  R.  Co.,  5  Gray 

R.  Co.,  22  Minn.  198;  Stewart  v.  Ray-  (Mass.)    47.      See    also   Whiting   v. 

mond.  R.   Co.,   15   Miss.   568;    Levee  New    Haven,    45    Conn.    303.     This 

Board  v.  Wilborn,  74  Miss.  396,  20  inequitable    rule    was    changed    by 
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the  funds ;  and  that  question  is  then  litigated  between  the  parties  in 
interest,  and  not  at  the  cost  of  the  taker  of  the  land.*' 

In  like  manner  if  land  subject  to  a  mortgage  is  sold  for  taxes  and 
there  is  a  surplus  of  proceeds  of  sale  after  paying  the  tax,  the  mort- 
gagee's lien  extends  to  the  money,  and  may  be  enforced  by  equitable 
process.^" 

In  Missouri,  under  proceedings  of  condemnation  to  which  the  mort- 
gagee was  not  made  a  party,  damages  were  awarded  to  the  owner  to  the 
full  value  of  the  land.  The  damages  awarded  were  regarded  as  stand- 
ing in  place  of  the  land,  and  might  be  subjected  to  the  payment  of  the 
mortgage.  But  the  matter  of  the  application  of  the  money  to  the 
benefit  of  the  mortgagee  is  a  matter  which  does  not  concern  the  cor- 
poration in  whose  behalf  the  condemnation  proceedings  are  had.°^  If 
the  mortgagee  having  due  notice  of  the  proceedings  fails  to  apply 
for  the  payment  of  the  damages  upon  his  mortgage,  and  they  are  paid 
to  the  landowner,  the  mortgagee  will  not  afterward  be  allowed  to 
compel  the  corporation  to  vacate  the  property  or  to  pay  the  damages 
again  to  the  mortgagee.^^ 

In  Connecticut  also  the  mortgagor  is  regarded  as  the  owner  of  mort- 
gaged land  within  the  meaning  of  a  city  charter  which  provides  that 
compensation  shall  be  made  to  the  owner  of  land  taken  by  the  com- 
mon council  for  streets ;  so  that,  if  notice  be  regularly  given  and  com- 
pensation made  to  the  mortgagor,  the  city  is  not  liable  to  the  mort- 
gagee.^^ 

In  Kansas  also,  for  all  the  purposes  of  appropriating  a  right  of  way 
for  a  railroad  through  mortgaged  premises,  the  mortgagor  in  posses- 
Acts  1881,  ch.  110,  whereby  damages  worth  v.  Boston,  126  Mass.  1;  Levee 
are  assessed  to  the  mortgagee  to  the  Board  v.  Wiborn,  74  Miss.  396,  20 
extent  of  his  interest,  and  the  hal-  So.  861.  See  also  Thompson  v.  Chi- 
ance  to  the  mortgagor,  as  in  case  cage,  S.  F.  &c.  R.  Co.,  110  Mo.  147, 
of  lands  taken  by  railroad  companies  19  S.  W.  77  (quoting  text), 
under  Act  of  1874,  ch.  372,  §  110.  "  Thompson  v.  Chicago,  S.  F.  &c. 

« Barnstable  Savings  Bank  V.  Bos-     R.   Co.,  110   Mo.  147,  19   S.  W.  77; 
ton,   127   Mass.   254;    Read   v.   Cam-     Chicago,  M.  &c.  R.  Co.  v.  Baker,  102 
bridge,  126   Mass.   427;    Farnsworth     Mo.  553,  15  S.  W.  64. 
V.    Boston,   126    Mass.    1;    Pond   v.        "^Thompson  v.  Chicago,  S.  F.  &c. 
Eddy,  113  Mass.  149;  Paine  v.  Wood,    R.  Co.,  110  Mo.  147,  19  S.  W.  77. 
108  Mass.  160.  ^  Whiting  v.  New  Haven,  45  Conn. 

"Cummins  v.  Christie,  179  Mass.  303.  See  also  Mills  v.  Shepard,  30 
74,  60  N.  E.  396;  Worcester  v.  Bos-  Conn.  98;  Norwich  v.  Hubbard,  22 
ton,  179  Mass.  41,  60  N.  E.  410;  Conn.  587.  See  article  on  Road- 
Wood  V.  Westborough,  140  Mass.  403,  Opening  Through  Mortgaged  Lands, 
5  N.  E.  613;  Union  Inst,  for  Sav-  by  L.  T.  Yale,  21  Alb.  L.  J.  25. 
ings  V.  Boston,  129  Mass.  82;  Farns- 
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sion  is  regarded  as  the  owner  ;°*  and  no  personal  notice  upon  the  mort- 
gagee need  be  served  nor  need  he  be  named  in  the  award.^'^ 

If  a  mortgage  contains  a  reservation  in  favor  of  the  mortgagor  of 
any  benefits  that  may  accrue  from  the  taking  of  any  part  of  the  land 
by  the  city  for  a  street,  with  the  right  to  receive  directly  from  the  city 
the  damages  that  may  be  assessed  therefor,  and  such  damages  are  less 
than  the  assessments  made  upon  the  remaining  part  of  the  land  for  the 
improvements  resulting  to  that,  the  mortgagor  can  not  claim  the  com- 
pensation without  paying  the  assessment.^" 

If  a  railroad  company,  without  proceeding  to  acquire  a  right  of 
way  by  condemnation,  takes  a  conveyance  from  the  owner  of  the  equity 
of  redemption,  the  mortgagee's  interest  is  not  thereby  affected,  but  he 
or  a  purchaser  at  a  foreclosure  sale  under  the  mortgage  may  recover 
compensation  for  the  land  from  the  railroad  company,  though  such 
purchaser  can  not  recover  damages  incident  to  the  entry  before  he 
acquired  title."^ 

A  mortgagee  may,  of  course,  waive  his  right  to  claim  damages  for  a 
taking  of  any  part  of  the  mortgaged  land.  But  a  direction  by  a  mort- 
gagee to  the  owner  to  get  all  the  damages  possible  from  a  railroad  com- 
pany that  proposes  to  construct  its  road  across  the  mortgaged  land 
does  not  amount  to  a  waiver  of  payment  of  compensation  as  a  condi- 
tion precedent  to  entry  by  the  railroad  company.^^ 

§  682.  Mortgagor  estopped  to  deny  his  title. — A  mortgagor,  by  a 
mortgage  containing  the  usual  covenants  of  seisin  and  warranty,  is 
estopped  to  deny  the  title  of  the  mortgagee,^'  and  he  is  as  much 
estopped  to  deny  the  title  of  a  subordinate  mortgagee  as  to  deny  that 

"  Rand  v.  Ft.  Scott,  W.  &c.  R.  Co.,  domain,  might  have  taken  the  mort- 

50  Kans.  114,  31  Pac.  683;   Wichita  gagee's   interest   in   the   mortgaged 

&c.  R.  Co.  V.  Thayer,  54  Kans.  259,  premises,    and     thereby     have     ob- 

38  Pac.   266;    Goodrich   v.   Commis-  tained  an  unimpeachable  title,  did 

sioners,  47  Kans.  355,  27  Pac.  1006.  not  vary  the  relations  of  the  rail- 

'' Chicago,  K.  &c.  R.  Co.  v.  Shel-  road  company  to  the  holder  of  the 

don,    53    Kans.    169,   35    Pac.   1105;  mortgage,  as  it  did  not  exercise  that 

Rand  v.  Ft.  Scott,  W.  &c.  R.  Co.,  50  right,  but  contented  itself  with  the 

Kans.  114,  31  Pac.  683;   Goodrich  v.  right  it  acquired  by  said  deed." 

Atchison,  47  Kans.  355,  27  Pac.  1006.  «  Snyder  v.  Chicago,  S.  F.  &c.  R. 

«■  United  States  Mtg.  Co.  v.  Gross,  Co.,  112  Mo.  527,  20  S.  W.  888. 

93  111.  483.  ""Cross  v.  Robinson,  21  Conn.  379; 

"'  Livermore  v.  Roanoke  &c.  R.  Co.,  Skelton  v.   Scott,   18  Hun    (N    Y  ) 

109  N.  Car.  52,  13  S.  E.  734;  Wade  375;   Kerngood  v.  Davis,  21  S.  Car. 

v.  Hennessy,  55  Vt.  207.    In  the  lat-  183.     See  also  Usina  v.  Wilder,  58 

ter  case  the  court  say:     "The  fact  Ga.  178;  Butler  v.  Butler,  67  S.  Car. 

that  the  railroad   company,  under  211,  45  S.  E.  184. 
the  exercise  of  the  right  of  eminent 
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of  the  first.*"  He  is  not  only  estopped  from  claiming  title  himself, 
but  also  from  setting  np  a  prior  mortgage,  made  by  himself  to  an- 
other, as  an  outstanding  title.*^ 

While  the  rule  is  general  that  a  mortgagor  is  estopped  from  denying 
the  mortgagee's  title,  he  may  set  up  an  after-acquired  title  where  there 
is  no  covenant  of  warranty  in  the  mortgage."^ 

Where  a  mortgage  intended  for  the  security  of  the  school  funds 
was  executed  to  the  commissioner  of  that  fund  after  the  office  was 
abolished,  it  was  held  that  the  mortgagor  was  estopped  to  deny  the 
official  character  of  the  grantee,  and  that  effect  should  be  given  the 
instrument.*^ 

The  mortgagor  in  such  case  will  not  be  heard  to  say,  in  contradic- 
tion of  his  covenant  of  warranty,  that  he  had  not  title  at  the  date  of 
the  conveyance,  or  that  it  did  not  pass  to  his  mortgagee  by  virtue 
of  his  deed.**  Where  an  owner  of  land  made  a  second  mortgage  with 
covenants  of  warranty,  and  the  first  mortgagee  entered  and  authorized 
the  mortgagor  to  occupy,  and  died  intestate,  leaving  the  mortgagor  his 
heir,  it  was  held  that  the  mortgagor  was  not  entitled  to  possession  as 
against  the  second  mortgagee :  either  under  the  authority  of  the  first 
mortgagee,  because  such  authority  was  revoked  by  his  death;  or  by 
descent  from  the  first  mortgagee,  because  he  was  estopped  by  the 
covenants  of  his  mortgage.*^ 

A  subsequent  discharge  in  bankruptcy  obtained  by  the  mortgagor, 
while  it  releases  him  from  his  personal  debt,  does  not  destroy  the  cove- 
nant contained  in  his  mortgage;  and  therefore,  if  after  his  discharge 
he  purchases  the  property  at  a  sale  under  a  prior  incumbrance,  he  is 
still  estopped  to  set  up  this  title  as  superior  to  the  title  conferred  by 
his  mortgage.** 

§  683.    Equitable  estoppel  against  mortgagor — Other  instances. — 

The  doctrine  of  equitable  estoppel  is  also  applied  against  a  mortgagor 
who  has  induced  another  to  take  an  assignment  of  the  mortgage  from 
the  holder  of  it,  upon  the  representation  that  it  is  a  good  and  valid 
security,  to  prevent  his  assailing  its  validity  in  the  hands  of  such  as- 
signee. Having  by  word  or  act  induced  another  to  part  with  his  money 

""Bailey  v.  Lincoln  Academy,  12  din  v.  Iowa  R.  &c.  Co.,  78  Iowa  726, 

Mo.  174;  Wires  v.  Nelson,  26  Vt.  13.  43  N.  W.  543;   TefEt  v.  Munson,  57 

«' Fisher  v.  Milmine,  94  111.  828.  N.  Y.  79.    See  ante  §  561  and  post 

«^Vary  v.  Smith,  162  Ala.  457,  50  §  1483. 

go.  187.  ""Lincoln  v.  Emerson,  108  Mass. 

"Floyd  v.  Morrison,  40  Iowa  188;  87. 

Franklin  v.  Twogood,  18  Iowa  515.  «=Bush  v.  Person,  18  How.  (U.  S.) 

"Usina  v.  Wilder,  58  Ga.  178;  Har-  82,  15  L.  ed.  273. 
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for  the  security,  he  is  not  allowed  to  repudiate  the  truth  of  his  repre- 
sentation, and  escape  the  payment  of  the  obligation  by  showing  that, 
as  between  himself  and  the  former  holder  of  it,  it  was  invalid.*'  But 
such  representations  made  by  one  of  several  mortgagors  estops  him 
alone  and  not  the  others.**  And  so  if  an  owner  of  land  represents  to 
a  creditor  that  it  belongs  to  another,  and  induces  such  creditor  to  take 
a  mortgage  from  that  person,  and  to  extend  the  time  of  payment  of  the 
debt,  he  is  estopped  to  claim  the  land  as  against  the  lien  of  the  mort- 
gage.** 

Where  a  mortgagor  by  the  terms  of  his  deed  asserts  that  he  has  title 
and  covenants  to  defend  and  make  it  good,  he  is  estopped  from  deny- 
ing that  he  had  title  at  the  time  he  executed  the  mortgage.''* 

Where  a  husband  signs  a  mortgage  which  provides  that  upon  fore- 
closure and  sale  thereunder  any  surplus  left  after  paying  the  judg- 
ment shall  be  paid  to  his  wife,  he  is  estopped  both  as  against  the  mort- 
gagee and  the  wife  from  claiming  that  the  property  was  community 
property.'^ 

One  who  has  made  a  mortgage  to  secure  notes  payable  to  his  own 
order,  which  he  has  delivered  to  the  mortgagee  without  indorsement, 
thereby  admits  that  the  notes  are  valid  securities  for  the  payment  of 
money. '^ 

A  mortgagor  is  estopped  from  claiming  that  the  mortgagee  or  his 
administrator  has  no  beneficial  interest  in  the  mortgage.'^  But  repre- 
sentations or  concealment  of  facts  not  relied  upon  by  a  third  person 
do  not  estop  the  mortgagor  from  denying  the  validity  of  a  mortgage.'* 

Only  the  parties  to  a  mortgage,  and  those  in  privity  with  them,  are 
bound  by  or  can  take  advantage  of  an  estoppel  created  by  it.'^  That 
the  estoppel  can  not  bind  others  is  apparent  enough,  and  it  is  only  a 

«'Bush  V.  Cushman,  27  N.  J.  Eq.  Hun  (N.  Y.)  196;  Hutchison  v.  Gill, 

131,  per  Van  Fleet,  V.  C.     "No  re£-.  91  Pa.  St.  253. 

erence  to  books  is  necessary  in  vln-  "'Cable  v.  Ellis,  86  111.  525;  Smyth 

dication    of   a   principle   so    clearly  v.  Knickerbocker  L.  Ins.  Co.,  84  N. 

fundamental    in    every    system    of  Y.  589;   Smyth  v.  Munroe,  84  N.  Y. 

laws  framed  to  promote  justice.     I  354. 

refer   to   the  following  authorities  °»Parlin  v.  Stone,  1  McCrary  (U 

simply   to   show   how   the   doctrine  S.)  443. 

has  been  applied:    Martin  v.  Right-  "Roderick  v.   McMeekin,  204   111. 

er,  10  N.  J.  Eq.  510;    Lee  v.  Kirk-  625,  68  N.  E.  473. 

Patrick,   14  N.   J.   Eq.   264;    Den  v.  "  Hoeck  v.  Greif,  142  CaL  119.  75 

Baldwin,  21  N.  J.  L.  395;    Cable  v.  Pac.  670. 

Ellis,  86  111.  525."     See  also  Smith  "Hartwell  v.  Blocker,  6  Ala.  581. 

V.  Newton,  38  111.  230;  Nixon  v.  Has-  "Stevens  v.   Shannahan,   160   111 

lett,  74  N.  J.  Eq.  789,  70  Atl.  987;  330,  43  N.  B.  350. 

Lesley  v.  Johnson,  41  Barb.  (N.  Y.)  "Eitel  v.  Bracker,  S8  N.  Y.  Super. 

359;    Hoeffler   v.   Westcott,   15   Hun  Ct.  7. 

(N.  Y.)    243;    Norris  v.  Wood,   14  "  Bigelow  on  Estoppels,  269. 
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§    684 


little  less  apparent  that  one  is  not  bound  to  all  the  world  to  make 
good  what  he  has  said  in  his  deed  to  the  other  party  to  it,  even  if 
others  have  relied  upon  his  recital.'" 


V.    Waste  hy  Mortgagor 


Section 

G84.  Injunction  against. 

685.  Removing  timber  already  cut. 

686.  Duty    of   mortgagee    to    enjoin 

waste. 

687.  Waste  or  other  injury  by  mort- 

gagor. 

688.  Replevin  by  mortgagee  for  tim- 

ber and  fixtures  removed. 

689.  Action     for     damages     against 

third  persons. 

690.  No  right  of  action  after  pay- 

ment. 

691.  Accounting   by   mortgagee   for 

damages  recovered. 

692.  Mortgagor  cutting  timber  under 

license  or  assent  from  mort- 
gagee. 


Section 

693.  Remedy  for  abuse  of  privilege 

of  cutting  wood  and  timber. 

694.  Firewood   and   timber   for   re- 

pairs. 

695.  Action    against   mortgagor   for 

injury  to  the  property. 
695a.  Remedy  against  third  person 
for  injury  to  property. 

696.  Mortgagee's   remedy   where   he 

has    neither    possession    nor 
right  of  possession. 

697.  Emblements. 

698.  Waiver  of  right  to  crops  and 

emblements  by  purchaser  at 
foreclosure  sale. 


§  684.  Injunction  against. — A  mortgagor  in  possession,  or  any 
one  claiming  under  him,  who  is  about  to  cut  timber,  remove  fixtures, 
or  commit  other  waste  on  the  land,  to  an  extent  calculated  to  render 
the  security  inadequate,  may  be  restrained  by  injunction;  and  it  is 
not  necessary  to  allege  or  prove  his  insolvency.^    There  are  cases,  how- 


'"  Mershon  v.  Mershon,  9  Bush 
(Ky.)   633. 

^Door  v.  Dudderar,  88  111.  107; 
Harris  v.  Bannon,  78  Ky.  568;  Col- 
lins V.  Rea,  127  Mich.  273,  86  N. 
W.  811;  Adams  v.  Corriston,  7  Minn. 
456;  Betz  v.  Verner,  46  N.  J.  Eq. 
256,  19  Atl.  206;  Taylor  v.  Collins, 
51  Wis.  123,  8  N.  W.  22;  Scott  v. 
Webster,  50  Wis.  53,  6  N.  W.  363; 
Fairbank  v.  Cud  worth,  33  Wis.  358; 
Bagnall  v.  Villar,  L.  R.  12  Ch.  D. 
812;  Humphreys  v.  Harrison,  1  Jac. 
&  W.  561;  Hippesley  v.  Spencer,  5 
Madd.  422;  Usborne  v.  Usborne, 
Dick.  75;  Goodman  v.  Kine,  8  Beav. 
379;  Coker  v.  Whitlock,  54  Ala.  180. 
In  the  latter  case,  a  bill  to  enjoin 
the  removal  of  rails  half  decayed, 
and  the  scattered  planks  of  a  build- 
ing of  little  value,  was  dismissed  he- 
cause  it  did  not  appear  that  the 
mortgage  security  or  the  permanent 
value  of  the  property  would  be  im- 
paired by  the  removal.    In  Bunker 


v.  Locke,  15  Wis.  635,  the  complaint 
averred  the  insolvency  of  the  mort- 
gagor, but  the  necessity  of  the  aver- 
ment was  not  passed  upon.  In  Rob- 
inson V.  Russell,  24  Cal.  467,  the  acts 
complained  of  were  the  removal  of 
fruit  from  trees,  and  of  growing 
nursery  stock;  and  the  court  held 
the  averment  of  the  mortgagor's  in- 
solvency to  be  necessary,  on  the 
ground  that  the  mischief  was  not 
irreparable.  See  also  Reagan  v. 
Farmers'  Loan  &c.  Co.,  154  U.  S. 
362,  38  L.  ed.  1014,  14  Sup.  Ct.  1047; 
Benson  v.  San  Diego,  100  Fed.  158; 
Consolidated  Water  Co.  v.  San  Di- 
ego, 84  Fed.  369;  Clapp  v.  Spokane, 
53  Fed.  515;  Mercantile  Trust  Co. 
v.  Texas  &c.  R.  Co.,  51  Fed.  529; 
Lavenson  v.  Standard  Soap  Co.,  80 
Cal.  245,  22  Pac.  184,  13  Am.  St. 
147;  Stowell  v.  Pike,  2  Greenl. 
(Maine)  387;  Smith  v.  Goodwin,  2 
Greenl.  (Maine)  173;  Cole  v.  Stew- 
art, 11  Cush.   (Mass.)   181;   Page  v. 
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ever,  which  hold  that  the  insolvency  of  the  defendant  is  essential  to 
such  relief.^ 

Whether  the  mortgage  be  regarded  as  passing  the  legal  estate,  or  as 
giving  merely  a  lien  for  the  debt,  seems  not  to  be  regarded  by  the 
courts  in  giving  this  remedy  against  impairing  the  security.*  That 
a  mortgagee  has  the  legal  estate  may  be  one  ground  for  the  interfer- 
ence of  a  court  of  equity  in  this  way;  but  the  right  of  the  mortgagee 
to  be  protected  in  his  security  is  a  ground  for  such  interference, 
whether  he  has  the  legal  title  or  not.  As  a  general  rule,  equity  will 
not  interfere  to  enjoin  the  mortgagor,  unless  the  acts  complained  of 
are  such  as  may  render  the  security  insuflBcient  for  the  satisfaction  of 
the  debt,  or  of  doubtful  sufficiency.^  But  it  is  the  mortgagee's  right 
that  the  property  shall  be  kept  ample  to  secure  the  mortgage  debt. 
"Not  only  must  it  be  considered  that  the  mortgage  is  held  to  secure 
payment  of  the  debt,  and  not  for  the  purpose  of  converting  the  mort- 
gagee into  a  purchaser,  but  that  if  the  debt  is  not  yet  mature  it  is 
to  be  considered  whether,  during  the  time  which  may  elapse  before 
maturity,  the  present  value  of  the  property  may  not  become  depre- 
ciated from  causes  not  now  known."" 

In  order  to  obtain  an  injunction  it  is  not  generally  necessary  to 
show  that  the  threatened  injury  is  literally  irreparable.  It  is  sufficient 
if  there  be  no  adequate  remedy  by  action  for  damages.'  Although  the 
trespasser  be  a  person  of  undoubted  solvency,  yet  the  trespass  may 
produce  inconveniences  and  perplexities  for  which  a  jury  could  not, 

Robinson,  10  Cush.  (Mass.)  99;  Col-        'Nelson  v.   Pinegar,   30    111.   473; 

lins  V.   Rea,   127   Mich.   273,   86   N.  Salmon    v.    Clagett,    3    Bland    Ch. 

W.   811;    Pettengill  v.   Evans,   5   N.  (Md.)    125;    Betz  v.   Verner,   46   N. 

H.  54;   Jackson  v.  Turrell,  39  N.  J.  J.  Eq.  256,  19  Atl.  206;   Emmons  v. 

L.   329;    Real   Estate   Trust   Co.   v.  Hinderer,  24   N.   J.   Eq.   39;    Brady 

Hatton,  194  Pa.  St.  449,  45  Atl.  379;  v.  Waldron,   2  Johns.   Ch.    (N.   Y.) 

2  Story  Eq.  Jur.  §  915;  Eden  on  In-  148. 

junction,  p.  119.  In  American  Trust  'Coker  v.  Whltlock,  54  Ala.  180; 
Co.  V.  North  Belleville  Quarry  Co.,  Buckout  v.  Swift,  27  Cal.  433;  Van- 
Si  N.  J.  Eq.  89,  a  quarry  company  derslice  v.  Knapp,  20  Kans.  647; 
was  restrained  from  removing  or  Harris  v.  Bannon,  78  Ky.  568;  Mo- 
disposing  of  stone  quarried  on  the  riarty  v.  Ashworth,  43  Minn.  1,  44 
mortgaged  lands  after  a  decree  of  N.  W.  531;  Van  Wyck  v.  AUiger, 
foreclosure.  See  ante  §§  143,  144,  6  Barb.  (N.  Y.)  507;  King  v.  Smith, 
453.  2  Hare  239;  Humphreys  v.  Harri- 
^  Morgan  v.  Gilbert,  2  Flipp.  (U.  son,  1  Jac.  &  W.  581;  Hippesley  v. 
S.)  645;  Buckout  v.  Swift,  27  Cal.  Spencer,  5  Madd.  422. 
433,  87  Am.  Dec.  90;  Wilson  v.  Malt-  "Moriarty  v.  Ashworth,  43  Minn, 
by,  59  N.  Y.  126;  Gardner  v.  Heartt,  1,   44   N.   W.    531,   19   Am.    St.    203, 

3  Denlo  (N.  Y.)  232;  Lane  v.  Hitch-  per  Dickinson,  J. 

cock,  14  Johns.   (N.  Y.)   213;   Yates        'Kerr  on  Injunctions  (2d  ed.)  pp. 
v.    Joyce,    11   Johns.    (N.   Y.)    136;     16,  17. 
Jones  V.  Costlgan,  12  Wis.  677,  78 
Am.  Dec.  771. 
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under  the  rules  of  law,  give  full  compensation.'  Mere  inconvenience, 
though  the  damage  be  slight,  may  under  some  circumstances  consti- 
tute irreparable  injury  within  the  rule  of  equity." 

Where  the  principal  value  of  mortgaged  real  estate  was  its  timber 
the  mortgagor  was  enjoined  from  cutting  it,  although  he  contended 
that  he  could  not  cut  enough  to  impair  seriously  the  mortgagee's  se- 
curity.^' 

In  Connecticut  it  is  held  that  until  a  decree  of  foreclosure,  and  the 
expiration  of  the  time  limited  for  redemption,  the  mortgagor  is  not 
liable  in  an  action  at  law  for  waste,  in  cutting  and  carrying  away 
wood  and  timber,  or  fixtures,  or  parts  of  buildings ;  but  that  the  mort- 
gagee's remedy  is  by  an  injunction  in  equity,  to  restrain  the  mortgagor 
from  impairing  the  security.^^  In  New  York,  also,  the  mortgagee  has 
no  property  in  trees  cut  down  by  the  mortgagor,  such  as  will  enable 
him  to  maintain  trover  against  him.^^ 

In  states  where  the  possession  of  the  mortgaged  premises  is  by 
statute  assured  to  the  mortgagor  until  foreclosure  and  the  mortgage  is 
a  mere  lien,  the  mortgagee  has  no  right  to  take  possession  of  timber 
cut  therefrom,  whether  it  be  upon  the  premises  or  not;  nor  can  he 
maintain  an  action  to  recover  the  possession  of  such  timber,  or  for  any 
fixture  severed  from  the  realty.^^  He  may,  perhaps,  have  an  action 
for  damages  against  a  person  who  wrongfully  and  knowingly  im- 
pairs his  security;  but  even  this  remedy  is  denied  by  some  courts;^* 
and  at  best  this  is  an  uncertain  remedy  as  compared  with  that  afforded 
by  an  injunction  restraining  the  commission  of  waste ;  or  as  compared 
with  the  remedy  afforded  by  actions  at  law  for  the  recovery  of  the 
property  removed  from  the  mortgaged  premises,^^  in  states  where  the 
mortgagee  has  the  legal  title  and  right  of  possession.^^ 

But  a  mortgagee  of  an  undivided  interest  in  works  for  the  manu- 
facture of  brick  can  not  enjoin  a  cotenant  in  possession,  continuing 
the  business  in  the  ordinary  way,  from  taking  clay  from  the  clay  beds. 
Such  mortgagee  does  not  hold  any  better  position  than  a  tenant  in 
common,  who  would  not  in  such  case  be  entitled  to  an  injunction. 
The  most  either  could  claim  would  be,  upon  a  proper  showing,  to  have 

•State  Sav.  Bank  v.  Kercheval,  65  "Peterson  v.  Clark,  15  Johns.  (N. 

Mo.  682,  27  Am.  Rep.  310.  Y.)   205. 

»Kerr  on  Injunctions  (2d  ed.),  pp.  "  Vanderslice  v.  Knapp,  20  Kans. 

16,  17.  647. 

*> Beaver  Flume  &c.  Co.  v.  Eccles,  "Alexander  v.   Shonyo,  20  Kans. 

43  Ore.  400,  73  Pac.  201,  99  Am.  St.  705. 

y59_  "  Adams  v.  Corrlston,  7  Mmn.  456. 

"Cooper  V.  Davis,  15  Conn.  556.  "See  ante  §§  453-455. 

4 — Jones  Mtg. — Vol.  II. 
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a  receiver  appointed,  and  an  order  for  an  accounting  for  the  rent  or 
use  of  the  share  mortgaged. ^^ 

A  vendee  in  possession  under  a  contract  of  purchase  occupies  a  like 
position  to  that  of  a  mortgagor,  and  may  be  enjoined  in  the  same 
manner  from  committing  waste.^^ 

Not  only  may  an  injunction  against  vraste  of  the  mortgaged  prop- 
erty he  had  on  the  application  of  the  mortgagee,  but  also  upon  the 
application  of  any  one  who  stands  in  the  relation  of  a  surety  of  the 
mortgage  debt,  and  who  is  either  liable  personally  for  its  payment, 
or  whose  property  is  liable,  by  reason  of  being  embraced  in  the  mort- 
gage. He  has  a  right  to  protect  the  principal  fund,  and  to  save  him- 
self from  consequent  loss."  It  may  also  be  had  upon  application  by 
the  purchaser  at  a  foreclosure  sale,  pending  its  confirmation.^" 

Instead  of  permanently  enjoining  a  mortgagor  from  cutting  timber, 
the  court  may  under  some  circumstances  allow  him  to  cut  it,  upon 
his  securing  the  mortgagee  for  the  value  of  it ;  as,  for  instance,  where 
pine  woodland  had  been  burnt  over,  and  it  was  proper,  both  for  the 
permanent  benefit  of  the  estate  and  in  order  to  save  the  burnt  wood, 
that  this  should  he  cut  off,  the  mortgagor  was  allowed  to  proceed  to  do 
so,  after  giving  security  for  the  value  of  the  wood,  as  fixed  by  a  refer- 
ence ordered  by  the  court.^^ 

The  court  in  a  foreclosure  suit  may  after  judgment  and  pending 
confirmation  of  the  sale  restrain  the  mortgagor,  on  the  petition  of  the 
purchaser,  from  committing  waste;  otherwise  the  mortgagor  might 
take  away  from  the  control  of  the  court  the  very  thing  upon  which 
it  had  adjudicated.^^ 

If  pending  a  preliminary  injunction  to  restrain  waste  the  mortgage 
is  foreclosed,  and  the.  property  purchased  for  enough  to  pay  the  debt 
and  costs,  the  injunction  should  be  dissolved.^^ 

§  685.  Removing  timber  already  cut. — An  injunction  will  not  or- 
dinarily be  extended  to  restrain  the  removal  of  timber  already  cut.  It 
then  ceases  to  be  part  of  the  realty,  and  being  converted  into  personal 

"Russell  V.  Merchants'  Bank,  47  "Malone  v.  Marriott,  64  Ala.  486; 

Minn.  286,  50  N.  W.  228.  Mutual  L.  Ins.  Co.  v.  National  Bank, 

"McCaslin  v.  State,  44  Ind.  151;  18  Hun  (N.  Y.)  371. 

Thompson   v.    Heywood,    129    Mass.  "Brick  v.  Getsinger,  5  N.  J.  Eq 

401;   Taylor  v.  Collins,  51  Wis.  123,  391. 

18   N.   W.   22;    Kimball  v.   Darling,  ^Mutual  L.  Ins.  Co.  v.  Bigler,  79 

32  Wis.  675.  N.  Y.  568. 

"•Knarr  v.  Conaway,  42  Ind.  260;  ^Ellison  v.   Smyth,  75  Iowa  570, 

Johnson  v.  White,  11  Barb.  (N.  Y.)  39  N.  W.  898. 
194. 
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property,  trover  will  lie  for  it.  To  prevent  a  multiplicity  of  suits,  the 
courts,  in  granting  an  injunction  to  stay  the  commission  of  waste, 
have  sometimes  as  an  incident  to  that  decreed  an  account  for  waste  al- 
ready done.^*  "It  would  seem,  then,  to  be  a  stretch  of  jurisdiction,  to 
apply  the  injunction  to  this  incidental  remedy,  and  to  stay  the  use 
or  disposition  of  the  chattel.  *  *  *  There  must  be  a  very  special 
case  made  out  to  authorize  me  to  go  so  far,  and  such  cases  may  be 
supposed.  A  lease,  for  instance,  may  have  been  fraudulently  procured 
by  an  insolvent  person,  for  the  very  purpose  of  plundering  the  timber 
under  shelter  of  it.  Perhaps,  in  that  and  like  cases,  where  the  mis- 
chief would  be  irreparable,  it  might  be  necessary  to  interfere  in  this 
extraordinary  way,  and  prevent  the  removal  of  the  timber."^  ^ 

§  686.  Duty  of  mortgagee  to  enjoia  waste. — It  is  not  the  duty  of 
a  mortgagee  to  enjoin  waste,  although  it  is  his  right,  or  the  right  of  a 
purchaser  of  the  equity  of  redemption  of  a  part  of  the  mortgaged 
property,  to  enjoin  the  committing  of  waste;  and  a  subsequent  mort- 
gagee, or  a  purchaser  of  a  part  of  the  mortgaged  property,  can  not 
require  an  account  from  the  mortgagee  of  waste  committed  upon 
other  portions  of  the  property  by  the  mortgagee  or  others,  and  an 
allowance  of  the  damage  done  in  part  satisfaction  of  the  mortgage 
debt.-"  Such  subsequent  mortgagee  or  purchaser,  standing  in  the  po- 
sition of  a  surety  of  the  mortgage  debt,  might  himself  obtain  such  in- 
junction. Any  person  having  an  interest,  either  in  the  mortgaged 
premises  or  in  the  mortgage  debt,  may  avail  himself  of  the  remedy  of 
injunction  for  threatened  waste. ^^ 

§  687.  Waste  or  other  injury  by  mortgagor. — A  mortgagor  in  pos- 
session is  the  owner  of  the  estate,  and  may  exercise  all  the  rights  of 
ownership,  and  even  commit  waste,  provided  he  does  not  diminish  the 
security  or  render  it  insufficient.^'  For  an  injury  to  his  security  by 
waste,  a  mortgagee  may  have  an  action  on  the  case  for  damages.^' 

^  Jesus  College  v.  Bloom,  3  Atk.  194;  Brady  v.  Waldron,  2  Johns.  Ch. 

262;  Garth  v.  Cotton,  1  Ves.  528.  (N.  Y.)  148;  Fairbank  v.  Cudworth, 

« Watson  v.  Hunter,  5  Johns.  Ch.  33  Wis.  358. 

(N.  Y.)    169,  9  Am.  Dec.  295,  per  =»  Fidelity  Trust  Co.   v.   Hoboken 

Kent,  Chancellor.  &c.  R.  Co.,  71  N.  J.  Eq.  14,  63  Atl. 

«  Coleman  v.  Smith,  55  Ala.  368;'  273;  Tate  v.  Field,  57  N.  J.  Eq.  632, 

Knarr  v.  Conaway,  42  Ind.  260.  42  Atl.  742. 

^Robinson  v.  Russell,  24  Cal.  467;  "^ Williams  v.  Chicago  Exhibition 

Cooper  v.  Davis,  15  Conn.  556;   Mc-  Co.,    86    111.    App.    167;    Chelton   v. 

Caslin  v.   State,  44   Ind.  151;    Gray  Green,   65   Md.   272,  4  Atl.  271;    Fi- 

V.   Baldwin,    8   Blackf.    (Ind.)    164;  delity  Trust  Co.  v.  Hoboken  &c.  R. 

Johnson  v.  White,  11  Barb.   (N.  Y.)  Co.,   71   N.   J.   Eq.   14,   63   Atl.   273; 
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According  to  some  authorities,  trespass  for  waste  may  be  main- 
tained by  a  mortgagee  having  the  legal  estate,  though  not  in  actual 
possession,  but  entitled  to  it  after  condition  broken.  The  cutting  of 
wood  or  timber,  or  the  committing  of  other  waste,  upon  the  premises, 
is  regarded  as  an  injury  to  the  freehold  rather  than  to  the  possession. 
The  effect  of  the  mortgage  is  to  vest  the  legal  estate  at  once  in  the 
mortgagee,  and  the  right  of  possession  also  immediately  passes,  unless 
the  mortgagor  by  stipulation  retains  the  right  of  possession  until  con- 
dition broken;  and  in  this  case,  after  condition  broken,  the  right  of 
possession  immediately  accrues  to  the  mortgagee.'"  As  an  incident  to 
the  right  of  possession  follows  the  right  to  sue  in  trespass  for  an  in- 
jury to  the  freehold  by  strip  and  waste.'^  The  possession  of  the  mort- 
gagor is  not  adverse  to  the  possession  of  the  mortgagee.  A  second 
mortgagee  may  maintain  the  action,  upon  a  discharge  of  the  first 
mortgage  subsequently  to  the  commission  of  the  waste,"^  or  upon  a 
waiver  by  the  first  mortgagee  of  his  right  of  action. 

But  in  states  where  a  mortgage  is  a  lien  only,  a  mortgagee  not  in 
possession,  and  not  entitled  to  possession,  can  not  maintain  an  action 
of  trespass  for  damages.'* 

It  is  said  that  trespass  against  the  mortgagor  for  waste  will  lie  for 
acts  done  while  he  was  in  possession,  if  the  action  be  brought  by  the 
mortgagee  after  he  has  entered, — the  law  by  a  kind  of  jus  post  liminii 
supposing  the  freehold  all  along  to  have  continued  in  him.'*  After  a 
mortgagee  has  entered  for  condition  broken,  he  may  maintain  an 
action  for  waste  done  by  a  tenant  for  life  in  cutting  trees  before  the 

Schalk  V.  Kingsley,  42  N.  J.  L.  32;  mortgagee.    Angler  v.  Agnew,  98  Pa. 

Turrell  v.  Jackson,  39  N.  J.  L.  329;  St.  587,  42  Am.  Rep.  624;  Witmer's 

Van  Pelt  v.  McGraw,  4  N.  Y.  110.  Appeal,  45  Pa.  St.  455,  84  Am.  Dec. 

'"  Linscott  V.  Weeks,  72  Maine  506;  505;    Hoskin  v.  Woodward,  45  Pa. 

Stowell  V.  Pike,  2  Greenl.   (Maine)  St.  42. 

387;  Page  v.  Robinson,  10  Gush.  ''Llnscott  v.  Weeks,  72  Maine  506; 
(Mass.)  99;  Miner  v.  Stevens,  1  Mosher  v.  Vehue,  77  Maine  469; 
Gush.  (Mass.)  482;  Hapgood  v.  Stowell  v.  Pike,  2  Maine  387;  Smith 
Blood,  11  Gray  (Mass.)  400;  Glrard  v.  Goodwin,  2  Maine  173;  Cole  v. 
Life  Ins.  Annuity  &c.  Co.  v.  Man-  Stewart,  11  Cush.  (Mass.)  171;  But- 
gold,  83  Mo.  App.  '281;  Harris  v.  ler  v.  Page,  7  Mete.  (Mass.)  40,  39 
Haynes,  34  Vt.  220.  In  Waterman  Am.  Rep.  757;  Sanders  v.  Reed,  12 
V.  Matteson,  4  R.  I.  539,  the  court  N.  H.  558;  Smith  v.  Moore,  11  N. 
seemed  to  think  that  trespass,  which  H.  55;  Pettengill  v.  Evans,  5  N.  H. 
is  an  action  appropriate  only  to  an  54;  Mitchell  v.  Bogan,  11  Rich.  (S. 
injury  to  the  possession,  could  not  Car.)  686;  Harris  v.  Haynes,  34  Vt. 
he  maintained  by  a  mortgagee  who  220;  Atkinson  v.  Hewett,  63  Wis. 
has  never  had  possession.  See  post  396,  23  N.  W.  889. 
§  688.  In  Pennsylvania  the  mort-  '"  Sanders  v.  Reed,  12  N.  H.  558. 
gagor  may  continue  to  cut  and  sell  "^  Pueblo  &e.  R.  Co.  v.  Beshoar,  8 
timber  upon  the  premises  without  Colo.  32,  5  Pac.  638. 
violating  any  of  the  rights  of  the  "Pettengill  v.  Evans,  5  N.  H.  54. 
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entry, — and  before  any  breach  of  condition;  and  it  is  no  defense  for 
the  tenant  that  the  waste,  which  consisted  in  cutting  down  trees  on 
the  land,  was  committed  by  a  stranger,  who  was  a  mere  trespasser.'^ 

If  the  mortgagor,  after  condition  broken,  cut  timber  and  leave  it 
upon  the  mortgaged  premises  until  the  mortgagee  takes  possession, 
having  no  title  to  it  as  against  the  mortgagee,  he  is  liable  in  trespass 
quare  clausum,  or  in  trover,  or  in  an  action  on  the  case  in  the  nature 
of  waste,  for  removing  it.'"'  If,  under  such  circumstances,  the  wood 
be  attached  as  the  property  of  the  mortgagor  and  sold  upon  execution, 
the  purchaser  acquires  no  more  title  than  the  mortgagor  had,  and  he 
can  not  be  compelled  to  pay  the  price  bid  for  it.'^ 

But  before  the  condition  of  a  mortgage  is  forfeited,  the  mortgagee 
is  not  entitled  to  an  action  of  waste  against  the  mortgagor.  Waste  is 
an  injury  to  the  inheritance,  and  an  action  for  waste  is  given  to  him 
who  has  the  inheritance  in  expectancy.  The  interest  of  the  mortgagee, 
especially  before  the  mortgage  is  forfeited,  is  contingent,  and  may  be 
defeated  by  payment;  and  is  not  such  an  interest  as  will  sustain  the 
action.'* 

An  action  of  trespass  by  a  mortgagee  for  the  value  of  a  building 
removed  from  the  mortgaged  premises  pending  proceedings  for  the 
foreclosure  of  the  mortgage  can  not  be  maintained  unless  the  mort- 
gagee shows  that  there  is  a  deficiency  upon  a  regular  foreclosure  and 
sale  of  the  mortgaged  property,'"  or  that  the  purchaser  acted  fraud- 
ulently, or  with  intent  to  injure  the  mortgagee.*" 

The  measure  of  the  mortgagee's  damages  for  the  removal  of  build- 
ings by  a  mortgagor  while  in  possession  is  not  the  value  of  the  build- 
ings after  severance,  but  the  diminution  in  the  value  of  the  security.*' 

§  688.     Replevin  by  mortgagee  for  timber  and  fixtures  removed. — 

In  like  manner  replevin  may  be  maintained  by  the  mortgagee  for 
timber  cut  or  fixtures  removed  from  the  premises,  after  condition 
broken,  against  the  mortgagor  in  possession,  when  the  act  results  in 
wrongful  waste  and  in  substantial  diminution  of  the  mortgage  se- 
curity. The  wrongful  act  of  the  mortgagor,  in  severing  the  timber 
and  wood  from  the  freehold,  ought  not  to  deprive  the  mortgagee  of 

''Fay  v.  Brewer,  3  Pick.   (Mass.)  "^ Peterson  v.  Clark,  15  Jolins.  (N. 

203.  Y.)   205. 

"■Hagar  v.  Brainerd,  44  Vt.  294;  ™Rose  v.  Rose,   53   Mich.   585,  19 

Langdon  v.  Paul,  22  Vt.   205;    Lull  N.  W.  195. 

V.  Matthews,  19  Vt.  322;    Moray  v.  ■"Tomlinson     v.     Thompson,     27 

McGuire,  4  Vt.  327.  Kans.  70. 

"Lull  V.  Matthews,  19  Vt.  322.  "Field  v.  Tate,  57  N.  J.  Bq.  632, 

42  Atl.  742. 
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his  right  to  it  under,  the  mortgage  as  security  for  the  debt.  The 
wrongdoer  should  derive  no  advantage  from  his  wrongful  act.*^  The 
principle  is,  that  property  severed  from  the  realty  so  as  to  become  a 
chattel  belongs  to  the  legal  owner  of  the  land,  who  is  in  such  case  the 
mortgagee;  and  that  the  mortgagee  having  such  interest  in  the  land, 
and  the  actual  or  constructive  possession,  may  maintain  an  action  for 
the  value  of  the  property  severed,  or  an  action  for  the  specific  chattels. 
This  is  the  common  law  doctrine.*'  There  would  seem  to  be  no  reason 
why  replevin  will  not  lie  wherever  trover  could  be  maintained. 

A  mortgagee  may  maintain  replevin  for  a  house  severed  from  the 
mortgaged  premises  without  his  consent,  if  the  house  has  not  become 
attached  to  and  a  part  of  other  realty.  Even  after  it  has  been  so  at- 
tached to  other  realty,  if  it  afterward  be  severed  from  that,  before  the 
mortgage  debt  is  discharged,  the  mortgagee  may  regain  it  by  re- 
plevin.** 

Under  a  different  view  of  the  nature  of  a  mortgage,  a  mortgagee 
can  not  maintain  replevin  for  a  house  built  by  the  mortgagor  after  the 
making  of  the  mortgage,  and  sold  and  removed  by  a  purchaser  of  the 
premises  before  foreclosure.  "If  such  an  action  can  be  maintained," 
say  the  court,  "a  mortgagee  may  recover  from  the  purchasers  all  the 
timber,  stone,  or  other  property,  severed  from  the  realty  and  sold  by 
the  mortgagor,  though  its  value  may  exceed  the  mortgage  debt  an 
hundred  fold,  and  however  ample  the  security  may  remain;  although 
it  is  quite  clear  on  principle  and  authority  that  the  purchaser  of  prop- 
erty so  removed  by  the  mortgagor  can  not  be  liable  ia  an  action  for  the 
waste  beyond  the  actual  loss  the  mortgagee  thereby  sustains."*" 

Thus  in  Nebraska  it  is  held  that  a  mortgagee  can  not,  because  of 
his  mortgage  lien,  maintain  an  action  in  replevin  for  the  possession 
of  property  removed  from  the  mortgaged  premises  which  he  claims  as 
fixtures  to  the  realty.*" 

Even  in  New  Jersey,  where  a  mortgage  is  regarded  as  a  conveyance 
in  fee  simple,  but  still  as  conferring  the  legal  estate  only  for  the  pur- 
pose of  securing  the  debt,  a  different  view  of  the  mortgagee's  remedy 
is  taken  in  such  case.   The  only  use  the  mortgagee  can  make  of  his 

*•  Waterman  v.  Matteson,  4  R.  I.  "Clark  v.  Reyburn,  1  Kans.  281. 

5S9.    See  ante  §§  453-455.  "Moore  v.  Moran,  64  Nebr.  84,  89 

"Johnson   v.    Bratton,   112   Mich.  N.  W.  629;   Ellsworth  v.  McDowell 

319,  70  N.  W.  1021;  Holland  v.  Hodg-  44  Nebr.  707,  62  N.  W.  1082;   Hoag- 

son,  L.  R.  7  C.  P.  328.  land  v.  Lowe,   39  Nebr.   398,  58  N 

"See  ante   §§   143,   453.     Dorr  v.  "W.    197;    Trlplett   v.    Parmalee,    16 

Dudderar,   88   111.   107;    Johnson  v.  Nebr.  649,  21  N.  W.  403-   Davidson 

Bratton,   112   Mich.   319,  70  N.  W.  v.  Cox,  11  Nebr.  250,  9  N.  W  95 
1021. 
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legal  estate  before  foreclosure  or  entry  is  to  assert  and  maintain  a 
right  to  the  possession  of  the  land  until  the  debt  is  paid.  He  can  not 
insist  upon  a  remedy  the  enforcement  of  which  pertains  to  the  general 
legal  ownership  of  the  land.  Neither  is  he  regarded  as  having  a  con- 
structive possession  of  the  premises  after  condition  broken  while  the 
mortgagor  is  in  actual  possession;  therefore  the  mortgagee  is  denied 
any  remedy  founded  upon  possession.*'  But  although  the  mortgagee 
can  not  maintain  replevin  for  the  property  removed,  he  may  maintain 
an  action  at  law,  in  the  nature  of  an  action  on  the  case,  against  the 
wrong-doer  for  the  injury  inflicted.  Although  this  is  not  an  effectual 
remedy  if  the  defendant  be  irresponsible,  yet  it  is  declared  that  this 
is  a  risk  the  mortgagee  has  assumed.** 

§  689.  Action  for  damages  against  third  persons. — ^A  mortgagee 
of  real  estate,  even  though  out  of  possession,  has -such  an  interest  as 
enables  him  to  maintain  an  action  for  any  part  of  the  mortgaged 
estate  wrongfully  severed  and  converted  into  personalty.  To  this  ex- 
tent he  is  the  owner  of  the  fee.*®  This  right,  however,  is  conditioned 
upon  the  fact  of  the  mortgage  debt  remaining  unpaid,  in  whole  or 
in  part,'*"  and,  according  to  some  authorities,  is  conditioned  upon  the 
insolvency  of  the  mortgagor.^^ 

He  may  maintain  such  an  action,  although  he  is  a  junior  mortgagee 
and  although  the  security  remains  ample  for  his  protection.^^  For  the 
removal  of  crops,  or  other  property  connected  with  the  land,  which  the 
mortgagor  himself  might  have  removed,  the  latter's  right  of  recovery 
would  be  exclusive. ^^ 

But  fixtures  which  the  mortgagor  could  not  himself  remove,  nor 
permit  to  be  removed,  by  a  third  person,  as  against  the  mortgagee,  the 
latter  may  recover  their  value  against  the  mortgagor  or  any  other 
party  who  may  be  responsible  for  their  removal.^* 

The  mortgagee,  being  entitled  to  the  timber  cut  upon  the  mort- 

"  Kircher  v.   Schalk,  39  N.  J.  L.  "■  Morgan  v.  Gilbert,  2  Fed.  835,  2 

335.     See  ante  §§  453-455.  Flip.  (U.  S.)  645;  Gardner  v.  Heartt, 

"Kircher  v.   Schalk,   39  N.  J.  L.  3  Denio  (N.  Y.)  232.    But  see  E.  H. 

335.  Ogden  Lumber  Co.  v.  Busse,  92  App. 

^  Stewart     v.     Flnkelstone,     206  Div.  143,  86  N.  Y.  S.  1098. 

Mass.  28,  92  N.  E.  37,  28  L.  R.  A.  "Delano  v.  Smith,  206  Mass.  365, 

(N.  S.)    634,  138  Am.  St.  370.     See  92  N.  E.  500,  30  L.  R.  A.    (N.   S.) 

also  Searle  v.  Sawyer,  127  Mass.  491,  474;    Byrom   v.    Chapin,   113    Mass. 

34  Am.  Rep.  425;  Morgan  v.  Waters,  308. 

122  App.  Div.  340,  106  N.  Y.  S.  882.  "» Woodward    v.    Pickett,    8    Gray 

"Kennerlyv.  Burgess,  38  Mo.  440;  (Mass.)   617. 

Triplett  v.  Parmalee,  16  Nebr.  649,  "Gooding  v.  Sbea,  103  Mass.  360, 

21  N.  W.  403-   Vogel  v.  Walker,  3  4  Am.   Rep.   563;    Cole  v.   Stewart, 

Utah  227,  2  Pac.  210.  11  Cush.  (Mass.)  181. 
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gaged  premises,  may  claim  it  in  the  hands  of  a  purchaser  from  the 
mortgagor.°°  Though  not  in  possession,  he  may  retake  the  property 
itself  from  such  purchaser,  or  he  may  recover  the  value  of  it  from 
him  in  an  action  of  trover.""  After  he  has  notified  the  purchaser  of  his 
right  to  the  property,  and  forbidden  his  paying  the  price  of  such 
timber  to  the  mortgagor,  the  latter  can  not  maintain  an  action  for 
such  price.^' 

Although  the  mortgagor  in  possession  may  recover,  in  an  action  of 
trespass,  for  the  value  of  fixtures  removed  by  a  stranger  to  the  title, 
his  right  to  their  value  is  subordinate  to  that  of  a  mortgagee,  and 
therefore  can  not  be  set  up  by  the  defendant  to  defeat  a  recovery  for 
the  same  by  such  mortgagee.^' 

The  assignee  in  bankruptcy  of  the  mortgagor,  having  taken  posses- 
sion of  wood  and  timber  cut  from  the  mortgaged  premises  with  notice 
of  the  mortgagee's  claim  under  his  mortgage,  is  considered  as  taking 
and  holding  possession  for  the  mortgagee."" 

The  mortgagee  may,  however,  either  directly  or  indirectly,  waive  his 
right  to  the  timber  severed  from  the  land,  and  when  that  is  the  case 
the  purchaser  can  not  resist  paying  the  price  of  it  to  the  mortgagor, 
from  whom  the  purchase  was  made.  The  fact  that  the  mortgagee  acts 
for  the  mortgagor  as  his  agent  in  collecting  payment  for  the  timber 
is  a  waiver  of  his  own  right."" 

A  mortgagee,  though  not  in  possession,  may  maintain  an  action  of 
tort  in  the  nature  of  trover  against  a  person  whose  servant  unlaw- 
fully takes  turf  from  the  mortgaged  land,  and  does  it  in  his  master's 
business."^ 

In  New  York,  and  probably  in  other  states  where  the  same  doctrine 
in  relation  to  the  nature  of  mortgages  prevails,  it  is  held  that  the  title 
to  the  wood  cut  from  mortgaged  land  vests  in  one  who  has  purchased 
and  cut  it  without  knowledge  of  the  lien;  and  although  the  security 

=^  Frothingliam  v.  McKusiek,  24  491,  34  Am.  Rep.  425;  Smith  v. 
Maine  408;  Gore  v.  Jenness,  19  Moore,  11  N.  H.  55;  Langdon.  v. 
Maine  53;  Bussey  v.  Page,  14  Maine  Paul,  22  Vt.  205.  See  also  Cole  v. 
132;  Stowell  v.  Pike,  2  Maine  387;  Stewart,  65  Mass.  181;  Page  v.  Rob- 
Adams  V.  Corriston,  7  Minn.  456;  Inson,  64  Mass.  99. 
Waterman  v.  Matteson,  4  R.  I.  539.  "Wilmarth  v.  Bancroft,  10  Allen 
See   also   Kimball   v.   Lewiston   &c.  (Mass.)   348. 

Co.,  55  Maine  494;  Kennerly  v.  Bur-  ™  Gooding  v.  Shea,  103  Mass.  360, 

gess,  38  Mo.  440;   "Wilson  v.  Maltby,  4  Am.  Rep.  563. 

59  N.  Y.  126;    Langdon  v.  Paul,  22  ""In  re  Bruce,  9  Ben.  (U.  S.)  236. 

Vt.  205.     Contra,  Peterson  v.  Clark,  ""Kimball  v.  Lewiston  Steam  Mill 

15  Johns.  (N.  Y.)  205.  Co.,  55  Maine  494. 

■« "Wilbur    V.    Moulton,    127    Mass.  "Wilbur    v.    Moulton,    127    Mass. 

509;    Searle  v.    Sawyer,   127   Mass.  509. 
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is  impaired,  and  the  mortgagee  has  after  tlie  cutting  notified  tlie  pur- 
chaser not  to  pay  the  purchase-money  to  the  mortgagor,  he  can  not 
recover  it  in  a  suit  against  the  purchaser  after  he  has  so  paid  it  re- 
gardless of  the  request.""  It  is  only  when  the  purchaser  cuts  the  wood 
with  knowledge  of  the  lien,  and  with  the  intent  to  injure  the  holder 
of  it,  that  he  is  liable  to  him  for  the  injury  done  the  security."^ 

Mortgaged  property  which  has  been  taken  from  the  mortgaged  lands 
may  be  sold  under  a  foreclosure  sale  without  iirst  recovering  possession 
of  it  by  an  action  at  law.  Thus,  timber,  posts,  rails,  and  cord-wood 
made  from  trees  on  mortgaged  premises,  fraudulently  cut  by  the 
mortgagor  and  removed  to  neighboring  lands,  may  be  sold  upon  fore- 
closure to  make  up  a  deficiency  in  the  mortgage  debt,  after  a  sale  of 
the  land.«* 

§  690.  No  right  of  action  after  payment. — The  mortgagee  has  no 
right  of  action  after  payment.  If  the  mortgagee  purchase  the  mort- 
gaged premises  at  the  foreclosure  sale,  for  the  full  amount  then  due 
on  the  mortgage,  he  has  no  claim  to  logs  previously  cut  upon  the 
premises."^  When  he  has  been  paid  his  debt  his  right  of  action  is 
gone,  although  the  trespass  upon  the  property  was  committed  before 
the  payment.** 

§  691.     Accounting  by   mortgagee   for   damages   recovered. — The 

mortgagee  must  account  upon  the  mortgage  debt  for  whatever  sum 
he  may  recover  from  the  person  who  has  cut  timber  upon  the  mort- 
gaged estate,  or  for  whatever  he  may  receive  from  the  sale  of  the  tim- 
ber itself,  when  he  has  taken  possession  of  that." 

The  mortgagee  is  chargeable  with  the  amount  of  a  judgment  recov- 
ered by  him  against  an  assignee  of  the  equity  of  redemption  for  cut- 
ting timber  on  the  mortgaged  premises.** 

§  692.  Mortgagor  cutting  timber  under  license  or  assent  from 
mortgagee. — If  the  mortgagor  has  a  license  to  cut  timber,  of  course 
such  cutting  is  not  waste,  and  such  license  may  be  implied  from  the 
terms  of  the  mortgage,  as  in  the  case  of  one  given  as  security  for  a 
note  payable  in  wood,  in  which  it  was  provided  that  the  mortgagor 
was  "not  to  cut  wood  or  timber  upon  the  said  estate  except  for  the 

"^Wilson  V.  Maltby,  59  N.  Y.  126.  Berthold  v.  Holman,   12   Minn.  335, 

•^Van   Pelt   v.    McGraw,    4    N.    Y.  93  Am.  Dec.  233. 

110  "Kennerly  v.  Burgess,  38  Mo.  440. 

"  Higgins  V.  Chamberlin,  32  N.  J.  "  Guthrie  v.  Kahle,  46  Pa.  St.  331. 

Eq.  566.  '=  Barron  v.  Paulling,  38  Ala.  292. 

''CoriDin   v.    Reed,    43    Iowa   459; 
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payment  of  said  note,  to  reduce  the  value  below  the  amount  secured 
"with  interest  annually."  Even  after  a  breach  of  the  condition  of  the 
mortgage,  the  mortgagor  may  cut  timber  to  any  extent,  provided  he 
does  not  so  strip  the  land  as  to  leave  it  of  less  value  than  the  amount 
then  due  upon  the  mortgage  note.°°  Whether  the  cutting  of  -wood  and 
timber  is  wrongful  or  not  depends  upon  the  question  whether  a  license 
to  do  the  act  has  been  expressly  given,  or  may  be  fairly  implied  from 
the  circumstances  of  the  case;  and  this  is  a  question  for  the  jury.'" 

Where  permission  is  given  by  the  mortgagee  to  the  mortgagor 
to  cut  and  remove  timber  to  pay  taxes,  insurance,  or  interest  on  the 
debt,  this  does  not  authorize  the  mortgagor  to  use  the  timber  to  pay 
debts  to  other  partiesJ^ 

Where  the  mortgagee  has  waived  his  right  to  the  timber  cut  by  the 
mortgagor,  or  has  directly  assented  to  his  cutting  it,  or  his  assent  may 
be  fairly  inferred  from  any  circumstances,  he  can  not  afterward  claim 
it  or  treat  the  mortgagor  as  a  trespasser.'^ 

§  693.     Kemedy  for  abuse  of  privilege  of  cutting  wood  and  timber. 

— The  court  will  not  allow  an  abuse  of  a  privilege  of  cutting  wood  and 
timber  from  the  mortgaged  premises,  but  will  restrain  the  exercise  of 
it  to  an  extent  calculated  to  render  the  premises  an  insufficient  se- 
curity.'^  But  under  the  practice  of  some  states  there  must  be  an  alle- 

™Ingell   V.   Fay,   112    Mass.    451.  plied.    In  such  case  it  is  clear  that 

For  a  case  where  the  mortgagee  had  he   is   entitled   to   take  the   annual 

license  to  cut  a  certain  amount  of  crops,  and  wood  for  fuel.  Woodward 

timber,  and  was  held  to  account  for  v.  Pickett,  8  Gray  (Mass.)  617.    And 

timher  cut  in  excess  of  that  amount,  we  do   not  think  that  the  implied 

see  Scott  v.  Webster,  50  Wis.  53,  6  license  is  necessarily  limited  to  the 

N.  W.  363.  annual  crops,  but  that  it  extends  to 

™  Searle  v.  Sawyer,  127  Mass.  491,  any  acts  of  carrying  on  the  farm 

34  Am.  Rep.  425;  Page  v.  Robinson,  which  are  usual  and  proper  in  the 

10    Cush.     (Mass.)     99;     Smith    v.  course   of  good   husbandry.     If,   in 

Moore,  11  N.  H.  55.    "If  a  mortgage  carrying    on    similar    farms,    it    is 

be   of   a   dwelling-house,   the   mort-  usual  and  is  good  husbandry  to  cut 

gagor  may  do  Many  acts,  such  as  and  carry  to  market  wood  and  tim- 

acts  of  repair  or  alteration,  which  her  to  a  limited  extent,  a  license  to 

may  involve   the   removal  of  parts  do  this  might  be  implied  from  the 

of  the  realty,  which  would  not  be  relation  of  the  parties."     Per  Mor- 

wrongful  because  within  the  license  ton,    J.,    in    Searle   v.    Sawyer,   127 

implied   from   the   relations   of  the  Mass.  491,  34  Am.  Rep.  425. 

parties.     If  a  farmer  mortgages  the  "  Holbrook   v.    Greene,    98    Maine 

whole  or  a  part  of  his  farm,  with  171,  56  Atl.  659. 

a  clause  permitting  him  to  retain  "Smith  v.  Moore,  11  N.  H.  55. 

possession,  it  is  within  the  contem-  "  Emmons  v.   Hlnderer,   24   N.  J. 

plation  of  the  parties  that  he  is  to  Eq.  39;  Ensign  v.  Colburn,  11  Paige 

carry  on  his  farm  in  the  usual  man-  (N.  Y.)    503;    Scott  v.  Webster,  50 

ner,  and  a  license  to  do  so  is  Im-  Wis.  53,  6  N.  W.  363. 
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gation  in  the  bill,  and  proof  that  the  land  would  not  be  an  adequate 
security  for  the  payment  without  the  timber.^* 

No  authority  to  commit  waste  by  cutting  off  wood  and  timber  can 
be  implied  from  the  fact  that  the  land  was  purchased  by  the  mortgagor 
for  improvement  for  villa  sites,  nor  from  the  price  paid.'° 

If  a  mortgagee  permits  the  owner  of  the  land  to  sell  the  wood  under 
an  agreement  that  the  purchase-money  shall  be  paid  to  him,  and  the 
purchaser,  without  knowledge  of  the  lien,  goes  on  to  cut  the  wood,  he 
is  then  under  no  legal  duty  to  defer,  at  the  mortgagee's  request,  paying 
the  price  of  the  wood  to  the  owner,  and,  no  legal  proceedings  having 
been  taken  to  prevent  it,  payment  to  him  is  a  valid  discharge  of  the 
debt." 

In  Mississippi  a  mortgage  which  reserves  to  the  mortgagor  the 
right  of  possession  and  use  of  the  mortgaged  land,  the  mortgagor  being 
engaged  in  converting  timber  into  lumber,  and  the  timber  upon  the 
land  constituting  the  most  valuable  part  of  the  mortgaged  property, 
is  regarded  as  fraudulent  as  to  the  mortgagee,  especially  in  case  the 
debt  secured  does  not  mature  for  several  years. ''^ 

A  mortgagee  is  held  to  have  waived  his  right  to  timber  cut  on  the 
mortgaged  premises  by  his  co-operating  with  the  mortgagor  in  the 
selling  of  such  timber.'^^ 

§  694.  rirewood  and  timber  for  repairs. — The  mortgagor  in  pos- 
session of  the  mortgaged  premises  may  do  such  acts  thereon,  even 
though  these  involve  the  cutting  of  timber,  as  are  incident  to  the  use, 
occupation,  or  improvement  of  the  land  in  the  ordinary  manner,  and 
for  the  purposes  for  which  such  land  is  ordinarily  used.''  Thus  a 
mortgagor  in  possession  of  a  farm,  after  condition  broken,  may  cut 
wood  for  his  own  tires,  for  repairing  fences,  and  for  other  purposes, 
according  to  the  well-known  and  existing  usages  of  ordinary  hus- 
bandry.*" ''The  well-known  and  existing  usages  as  to  the  mode  of  car- 

"Hill  V.  Gwin,  51  Cal.  47;  Buck-  "Kimball  v.  Lewiston  Steam  Mill 

out  V.   Swift,   27   Cal.   433,   87   Am.  Co.,  55  Maine  494. 

Dec.    90;    Van   Wyck   v.    Alliger,    6  ™Judkins  v.  Woodman,  81  Maine 

Barb.   (N.  Y.)   507,  and  cases  cited.  351,   17   Atl.   298,   3   L.   R.   A.   607; 

See  also  Coker  v.  Whitlock,  54  Ala.  Searle  v.  Sawyer,  127  Mass.  491,  34 

180;  Moriarty  v.  Ashworth,  43  Minn.  Am.  Rep.  425;  Hapgood  v.  Blood,  11 

1,  44  N.  W.  531,  19  Am.  St.  203.  Gray  (Mass.)  400;   Smith  v.  Moore, 

"Coggill  V.  Milburn  Land  Co.,  25  11  N.  H.  55;    Angler  v.  Agnew,  98 

N.  J.  Eq.  87.  Pa.  St.  587,  42  Am.  Rep.  624;   Hos- 

'« Searle  v.  Sawyer,  127  Mass.  491,  kin  v.   Woodward,   45   Pa.    St.   42; 

34  Am.  Rep.  425.  Wright  v.  Lake,  30  Vt.  206. 

"Acme  Lumber  Co.  v.  Hoyt,  71  '"Page    v.    Robinson,     10     Cush. 

Miss.  464,  14  So.  464.  (Mass.)  99,  102;   Hapgood  v.  Bloody 
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rying  on  a  farm  to  wliich  a  wood-lot  is  attached,  both  as  to  the  cutting 
of  suitable  wood  for  fires,  and  of  timber  for  repairing  fences,  are  not 
to  be  overlooked,  and  they  may  furnish  justification  for  such  acts."*^ 
And  if  he  cut  wood  in  good  faith  for  his  own  use  as  fire-wood,  before 
condition  broken,  as  he  may  rightfully  do,  the  title  to  it  is  not  changed 
by  the  subsequent  foreclosure  of  the  mortgage  while  the  wood  still  re- 
mains upon  the  ground,  and  the  mortgagor  may  remove  it  without 
being  held  in  trover  for  so  doing.*^ 

§  695.    Actioa  against  mortgagor  for  injury  to  tlie  property. — The 

mortgagor,  or  the  owner  of  the  equity,  has  no  more  right  than  a 
stranger  to  impair  the  security  of  the  mortgagee  by  removal  of  build- 
ings or  fixtures,  thereby  causing  substantial  and  permanent  injury  and 
depreciation  to  the  security.  The  mortgagee's  right  of  action  in  such 
case  is  based  upon  his  interest  in  the  property;  and  the  damages  are 
measured  by  the  extent  of  the  injury,  and  not  by  the  extent  of  the  in- 
sufficiency of  the  remaining  security.  Although  the  property  in  its 
damaged  condition  be  of  sufficient  value  to  satisfy  the  mortgage  debt, 
he  is  entitled  to  damages  all  the  same.  It  is  his  right  to  hold  the 
entire  mortgaged  estate  for  the  full  payment  of  his  demand.*^   But 

11    Gray    (Mass.)     400;     Smith    v.  necessary  for  fire-wood  to  be  used 

Moore,  11  N.  H.  55.     See  also  Jud-  on  said  land  by  the  family  of  the 

kins  V.  Woodman,  81  Maine  351,  17  mortgagor,  or  by  any  other  means, 

Atl.  298,  3  L.  R.  A.  607;   Smith  v.  without  the  consent  in   writing  of 

Jewett,  40  N.  H.     530;     Wright    v.  whoever  appears  of  record  to  be  the 

Lake,  30  Vt.  206.  owner  of  or  interested  in  such  mort- 

'^Per   Dewey,   J.,   in   Hapgood  v.  gage,   and   with   intent   to   defraud 

Blood,  11  Gray   (Mass.)   400.  any  owner  or  person  interested  in 

'^Judkins  v.  Woodman,  81  Maine  such   mortgage,   or   with    intent   to 

351,   17   Atl.   298;    Wright  v.  Lake,  lessen  the  value  of  the  property  sub- 

30  Vt.  206.  ject  to  such  mortgage,  to  the  injury 

"King  T.  Bangs,  120  Mass.  514;  of  any  person  owning  or  interested 
Byrom  v.  Chapin,  113  Mass.  308;  in  such  mortgage,  shall  be  guilty  of 
Gooding  v.  Shea,  103  Mass.  360,  4  a  misdemeanor,  and  shall  be  pun- 
Am.  Rep..  563;  Woodrufe  v.  Halsey,  ished  by  a  fine  not  exceeding  one 
8  Pick.  (Mass.)  333,  19  Am.  Dec.  hundred  dollars,  or  by  imprison- 
329.  In  Connecticut  it  is  provided  ment  not  exceeding  three  months, 
by  statute  that  any  person  claiming  or  by  both.  Acts  1879,  p.  392.  See 
the  right  of  possession,  whether  as  also  Morgan  v.  Gilbert,  2  Flip.  (U. 
mortgagor  or  otherwise,  to  any  land  S.)  645,  2  Fed.  835;  Robinson  v. 
subject  to  any  mortgage  duly  exe-  Russell,  24  Cal.  467;  Fisk  v.  Peo- 
cuted  and  recorded,  who  shall,  while  pie's  Nat.  Bank,  14  Colo.  App.  21, 
such  mortgage  is  unreleased  of  rec-  59  Pac.  63;  Leavltt  v.  Eastman,  77 
ord.  Impair  the  value  of  the  prem-  Maine  117;  Chouteau  v.  Boughton, 
ises  subject  to  such  mortgage  by  re-  100  Mo.  406,  13  S.  W.  877;  Jersey 
moving,  destroying,  or  injuring  any  City  v.  Kiernan,  50  N.  J.  L.  246  13 
building  or  fixture  on  the  land  so  Atl.  170.  See  ante  §§  453-455,  and 
mortgaged,  or  by  cutting  wood  not  post  §  721. 
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the  fact  that  the  land  was  sold  under  the  mortgage  for  sufficient  to  pay 
the  debt  has  been  held  to  be  admissible  in  mitigation  of  damages.** 
One  holding  land,  both  as  mortgagee  and  as  grantee  of  the  mortga- 
gor, is  liable  for  waste  to  a  second  mortgagee.*^ 

If  a  prior  mortgagee  settle  in  good  faith  and  for  a  reasonable  sum 
paid  in  satisfaction  for  the  injury,  the  claim  of  a  subsequent  mort- 
gagee is  discharged,  and  his  right  of  action  for  the  injury  barred ;  but 
it  is  competent  for  him  to  show  that  the  articles  so  removed  were  of 
greater  value  than  the  sum  paid  in  satisfaction  to  the  first  mortgagee ; 
and  also  to  show  that  the  damage  caused  the  premises  was  greater 
than  that  sum.*" 

A  junior  mortgagee  is  entitled  to  compensation  for  waste  com- 
mitted by  the  owner  in  violation  of  an  injunction  granted  in  an  action 
to  foreclose  the  senior  mortgage,  between  the  date  of  the  judgment  of 
foreclosure  in  that  suit  and  the  date  of  the  sale  thereunder.  Such 
claim  is  a  legal  claim.  After  the  foreclosure  and  sale  under  the  senior 
mortgage,  it  is  not  necessary  for  the  junior  mortgagee  to  foreclose  his 
mortgage  before  bringing  suit  for  the  injury.*' 

A  mortgagee  may  have  an  action  for  injury  done  to  the  mortgaged 
property  by  a  mob.  If  he  has  foreclosed  his  mortgage  after  the  dam- 
age was  done,  and  has  himself  become  the  purchaser  at  the  sale,  in 
order  to  recover  he  must  prove  not  only  the  injury  to  the  property, 
but  his  own  loss  of  a  part  of  the  mortgage  debt  in  consequence.** 

Where  a  mortgage  is  regarded  as  a  lien  merely,  and  does  not  vest 
title  to  the  land  in  the  mortgagee,  the  rule  is  that  the  damages  which 
the  mortgagee  may  recover  against  a  third  person  in  trespass  on  the 
case  are  limited  to  the  amount  of  injury  to  the  mortgage  as  a  security, 
however  great  the  injury  to  the  land  may  be.*^  In  some  cases  it  has 
been  held  to  be  necessary  to  show  that  the  mortgagor  is  insolvent,  or 
not  personally  responsible  for  the  debt,  before  a  suit  for  damages  can 
be  sustained.®" 

§  695a.    Remedy  against  third  person  for  injury  to  property. — The 

mortgagee  is  entitled  to  recover  damages  for  a  permanent  injury  to 
the  mortgaged  land  by  a  third  person,  whereby  the  value  of  the  se- 

"King  v.  Bangs,  120  Mass.  514.  =«Levy  v.  New  York,  3  Robt.   (N. 

«^  Scott  V.  Webster,  50  Wis.  53,  6  Y.)   194. 

N.  W.  363.  «» Morgan  v.   Gilbert,  2  Flip.    (U. 

'"Byrom  v.  Chapin,  113  Mass.  308.  S.)  645,  2  Fed.  835.  In  this  case  the 

"Whorton    v.    Webster,    56    Wis.  mortgagor  was  insolvent. 

356,  14  N.  W.  280;  Scott  v.  Webster,  °°  Gardner  v.  Heartt,  3  Denio  (N. 

50  Wis.  53,  6  N.  W.  363.  Y.)  232. 
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curity  is  impaired.'^  But  it  would  seem  that  a  person  committing 
waste  Tinder  a  contract  with  the  landowner,  and  without  any  knowl- 
edge of  the  existence  of  the  mortgage,  is  not  liable  to  the  mortgagee  in 
an  action  in  damages.'^ 

The  mortgagee's  right  to  sue  for  and  recover  such  damages  is  para- 
mount to  the  right  of  the  mortgagor;  though  of  course  he  will  hold 
the  damages  he  may  recover  under  the  mortgage,  to  apply  so  much 
as  may  be  needed  to  satisfy  his  mortgage,  and  the  remainder  for  the 
benefit  of  the  mortgagor.  He  must  act,  therefore,  with  a  due  regard 
to  the  interests  of  the  mortgagor.  But  having  reference  to  such  inter- 
ests and  acting  in  good  faith,  he  may  submit  such  claim  for  damages 
to  arbitration,  or  may  compromise  it ;  and  his  settlement  and  release 
of  the  claim  will  be  a  bar  to  an  action  by  the  mortgagor  upon  the 
same  claim.°^  He  is  entitled  to  recover  such  a  sum  as  will  make  good 
the  injury  done  to  his  security.  If  the  owner  of  the  fee  afterward 
brings  suit  for  the  same  injury,  the  recovery  by  the  mortgagee  may  be 
given  in  mitigation  of  damages."* 

If  the  mortgagee  forecloses  his  mortgage  the  right  to  recover  dam- 
ages done  to  the  land  by  a  third  person  while  it  is  subject  to  the  mort- 
gage does  not  pass  to  the  purchaser  at  the  foreclosure  sale  or  to  a 
vendee  from  such  purchaser."' 

A  mortgagee  has  such  an  independent  interest  in  the  mortgaged 
property  as  entitles  him  to  maintain  a  suit  in  his  own  right  to  restrain 
a  threatened  injury  thereto.""  And  where  he  has  the  legal  title  and 
the  right  of  possession,  he  may  recover  in  trespass  quare  clausum 
fregit  against  any  person  injurying  the  estate."^ 

It  has  been  said  that  the  mortgagee's  right  of  action  for  injury  to 
the  security  depends  upon  the  existence  of  a  deficiency  on  fore- 
closure."*   But  in  jurisdictions  where  the  legal  title  is  in  the  mort- 

»' James  v.   "Worcester,   141   Mass.  °*Elvins  v.  Delaware  &c    Tel    Co 

361,  5  N.  E.  826;  Wilbur  v.  Moulton,  63  N.  J.  L.  243,  43  Atl.  903    76  Am' 

127    Mass.    509;    Searle   v.    Sawyer,  St.  217. 

127   Mass.    491,    34   Am.    Rep.    425;  ""Miller  v.  Levee  Commissioners 

Webber  v.  Ramsey,  100  Mich.  58,  58  78  Miss.  201,  28  So.  834. 

N.  W.  625;   Atkinson  v.  Hewett,  63  *■  Benson  v.   San  Diego    100  Fed 

Wis.   396,  23  N.  W.   889.     See  also  158;  Consolidated  Water  Co.  v   San 

Lavenson  v.  Standard  Soap  Co.,  80  Diego,  84  Fed.  369 

Cal.    245,   22   Pac.   184,   13   Am.   St.  "Leavitt   v.    Eastman    77    Maine 

147;    Gooding   v.    Shea,    103    Mass.  117;     Stowell    v.    Pike     2    Green! 

360,   4  Am.  Eep.   563;    Van  Pelt  v.  (Maine)   387;    Smith  v.'  Goodwin    2 

McGraw,    4    N.   Y.    110;    Allison   v.  Greenl.     (Maine)     173;    Sanders  'v 

McCune,  15  Ohio  726,  45  Am.  Dec.  Reed,  12  N.  H.  558.           '='*""«'^s    ^■ 

*°£'ti.-,  n/r  ,i,,      r„  X,  ,.   .„„         ""Lavenson  v.  Standard  Soap  Co., 

Wilson  V.  Maltby,  59  N.  Y.  126.     80  Cal.  245,  22  Pac.  184,  13  Am    St 

„  °  J™^l,^i„f  ""^"^^te^-  1"  Mass.  147;  Taylor  v.  McConnell,  53  Mich! 
Sbl,  5  N.  Jli.  SZb.  587,  19  n.  -w.  196. 
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gagee,  his  right  of  action  is  independent  of  the  sufiSciency  of  the  se- 
curity, he  being  entitled  to  the  whole  security  pledged.'^ 

§  696.  Mortgagee's  remedy  where  lie  has  neither  possession  nor 
right  of  possession. — When  the  mortgagee  has  not  such  possession  of 
the  mortgaged  premises  as  will  enable  him  to  maintain  trespass  for 
a  wrongful  or  fraudulent  injury  to  the  premises  whereby  his  security 
is  impaired,  he  may  have  an  action  on  the  case  against  the  mortgagor 
or  other  person  who  has  committed  the  wrongful  act.^  Thus  a  pur- 
chaser from  the  mortgagor,  who,  with  knowledge  of  the  mortgage  and 
of  the  mortgagor's  insolvency,  takes  away  the  fences  and  cuts  down 
and  carries  away  valuable  timber,  is  liable  to  such  action,  and,  in  order 
to  sustain  the  action,  it  is  not  necessary  to  show  that  the  defendant's 
motive  was  to  injure  the  plaintiff's  security.  He  is  presumed  to  intend 
the  necessary  consequences  of  his  acts.^ 

Where  the  mortgagee  is  not  entitled  to  possession  except  upon  fore- 
closure there  must  be  a  deficiency  after  a  sale  thereunder  before  he  has 
a  right  to  maintain  trespass  for  the  removal  of  a  building  from  the 
mortgaged  premises.^  To  sustain  such  action  it  must  be  alleged  and 
proved  that  the  mortgagee's  security  is  actually  impaired;*  that  the 
security  after  the  injury  is  insufficient,  and  that  the  mortgagor  is  in- 
solvent. Consequently,  where  it  appeared,  in  an  action  against  a  pur- 
chaser from  the  mortgagor  for  removing  buildings  from  the  mort- 
gaged premises  after  they  had  been  advertised  for  sale  under  a  power, 
that  the  property  was  worth  more  than  the  mortgage  debt,  the  action 
was  not  sustained.' 

The  damages  are  limited  to  the  amount  of  injury  to  the  security, 
and  are  not  based  on  any  injury  to  the  land." 

'"Byrom    v.     Chapin,     113     Mass.  467;   Van  Pelt  v.  McGraw,  4  N.  Y. 

308;    Gooding   v.    Shea,    103    Mass.  110. 

360,  4  Am.  Rep.  563.  =  Taylor   v.    McConnell,    53    Mich. 

^Kiernan  v.  Jersey  City,  50  N.  J.  587,  19  N.  W.  196. 

L.  246,  13  Atl.  170;  Jackson  v.  Tur-  "Lavenson  v.  Standard  Soap  Co., 

rell,  39  N.  J.  L.  329;  Yates  v.  Joyce,  80  Cal.  245,  22  Pac.  184,  13  Am.  St. 

11  Johns.    (N.-  Y.)    136;    Carpenter  147. 

v.  Canal  Co.,  35  Ohio  St.  307;  Alll-  =Chelton   v.    Green,    65   Md.   272, 

son  v.  McCune,  15  Ohio  726,  45  Am.  4  Atl.  271;   Lane  v.  Hitchcock,  14 

Dec.  605.     See  also  Pueblo  &c.  R.  Johns.  (N.  Y.)  213. 

Co.  V.   Beshoas,   8   Colo.   32,   5  Pac.  'Morgan  v.  Gilbert,  2  Fed.  835,  2 

639;    Williams   T.    Chicago    Exhibi-  Flip.    (U.    S.)    645;    Jersey   City   v. 

tion  Co.,   86   111.  App.  167;    Chelton  Kiernan,   50   N.   J.   L.    246,   13   Atl. 

V.   Green,    65   Md.    272,   4   Atl.   271;  170;    Schalk  v.   Kingsley,   42   N.   J. 

Buck  V.   Payne,   52  Miss.   271;    Van  L.  32;   Jackson  v.  Turrell,  39  N.  J. 

Pelt  V.  McGraw,  4  N.  Y.  110.  L.  329;   Van  Pelt  v.  McGraw,  4  N. 

''Lavenson  v.  Standard  Soap  Co.,  Y.  110;  Heath  v.  Haile,  45  S.  Car. 

80  Cal.  245,  22  Pac.  184,  13  Am.  St.  642,  24  S.  E.  300. 
147;    Robinson  v.   Russell,   24   Cal. 
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A  difierent  rule  prevails,  however,  in  jurisdictions  where  the  mort- 
gagee's right  of  action  is  based  upon  his  interest  in  the  property.' 

It  has  been  held  that  a  mortgagee  has  not  such  a  direct  title  to  the 
property  as  to  enable  him  to  maintain  an  action  against  a  third  per- 
son for  an  injury  done  the  premises  through  his  negligence,  though  he 
might  do  so  if  the  injury  were  done  with  the  express  intent  to  damage 
the  premises,  the  mortgagor  being  unable  to  pay  the  debt;  thus  an 
action  can  not  be  maintained  by  him  for  a  negligent  removal  of  earth 
from  a  hill  adjoining  the  mortgaged  premises  in  such  a  manner  as  to 
allow  the  earth  to  slide  down  upon  the  premises  and  injure  them,  al- 
though it  might  be  maintained  if  the  act  had  been  done  fraudulently, 
with  the  intent  to  injure  the  mortgagee.' 

§  697.  Emblements. — The  mortgagor,  until  foreclosure  or  posses- 
sion taken  by  the  mortgagee,  is  entitled  to  emblements,  and,  when 
they  are  severed,  has  an  absolute  right  to  them  without  any  liability  to 
account  for  them.  They  are  covered  by  the  mortgage  until  severance, 
but  belong  to  the  mortgagor  afterward.*  A  mortgagee  not  in  posses- 
sion can  not,  therefore,  maintain  trespass  quare  clausum  against  one 
who  cuts  and  removes  the  grass,^"  or  other  annual  crops.    The  same 

'Byrom  v.  Chapin,  113  Mass.  308;     See  also  Locke  v.  Klunker,  123  Cal. 

Gooding  v.   Shea,  103  Mass.  360,  4  231,  55  Pac.  993;    Simpson  v.  Fer- 

Am.  Rep.  563;    Allison  v.  McCune,  guson,  112  Cal.  180,  40  Pac.  104,  44 

15  Ohio  726,  45  Am.  Dec.  605.  Pac.  484,  53  Am.  St.  201;   Favorite 

'Gardner  v.  Heartt,  3  Denio   (N.  v.  DeardorfE,  84  Ind.  555;   Lanning 

Y.)   232.  V.  Seaton,  68  Iowa  156,  26  N.  W.  51; 

"In    re    Bruce,    9    Ben.    (U.    S.)  Caldwell  v.  Alsop,  48  Kans.  571,  29 

236;  American  Freehold  L.  Mtg.  Co.  Pac.  1150,  17  L.  R.  A.  782;   Chelton 

V.  Turner,  95  Ala.  272,  11  So.  211;  v.   Green,   65   Md.   272,   4   Atl.   271; 

Toby  v.  Reed,  9  Conn.  216;   Ander-  Sexton  v.  Breese,  135  N.  Y.  387,  32 

son  V.  Strauss,  98  111.  485;   Rankin  N.  E.  133;   Killebrew  v.  Hines,  104 

V.  Kinsey,  7  111.  App.  215;  Beckman  N.  Car.  182,   10   S.  E.  159,  251,  17 

v.  Sikes,  35  Kans.  120,  10  Pac.  592;  Am.    St.    672;    Willis   v.   Moore    59 

Perley  v.  Chase,  79  Maine  519,  11  Tex.   628,   46   Am.   Rep.   284;    Cam- 

Atl.    418;    Brown    v.    Thurston,    56  eron  v.  Gibson,  17  Ont.   (Can.)   233. 
Mame  126,  96  Am.  Dec.  438;  Wood-        "Hewes  v.  Bickford,  49  Maine  71; 

ward   V.    Pickett,    8    Gray    (Mass.)  Woodward     v.     Pickett,     8     Gray 

tl'  i^y'^^J./-  Balcom,  6  Barb.  (N.  (Mass.)  617;  Page  v.  Robinson,  10 

Y.)    370;    Shepard   v.    Philbrick,    2  Cush.    (Mass.)    99.     Distinctions,  of 

Demo  (NY.)  174;  Jones  v.  Adams,  course,  are  made  between  growing 

II  ?'^%^^!'  ^L^^^-  ^^^'  ^2  ^^°-  "'  "°PS  0*  srain  and  trees,  the  fruits 

xTf     -.S^-  \^^^-  Cooper  v.  Cole,  38  of    trees,     and     perennial     plants. 

Ji\J%.  ^""tlf  Z-    P«'i?f"oi''    1  Crosby  v.  Wadsworth,  6  East  602; 

Leigh   (Va.)   297,  19  Am.  Dec.  750;  Evans  v.  Roberts,  5  Barn.  &  C.  829 

N    w^df^'w'?'  ^^  T^-  ^^'^'  22     Jozies  v.  Flint,  10  Adol.  &  E.  753 

Wis    543    4  N    w    Jiv.^p"?"'   *^    ?.°."^^^"  ^-  P^""P^'  9  Mees.  &  w: 
WIS.  i>i6,  4  N.  W.  647     Colman  v.     501.    See  DOSt  S  lllfi 

Dube  of  St.  Albans,  3  Ves.  Jr.  25.  ^ 
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rule  applies  to  an  ice  crop  cut  by  the  mortgagor  or  his  lessee  before  a 
foreclosure  of  the  mortgage.^^ 

But  it  is  held  that  the  mortgagee  may  maintain  such  action  where 
he  has  the  legal  title  and  the  right  of  possession.!^  Growing  crops  are 
nersonal  property  when  severed  from  the  land,  and  a  sale  or  mortgage 
of  them  by  the  mortgagor  amounts  to  a  severance.^*  If  the  mort- 
gagee, before  the  debt  is  due,  goes  into  possession  of  the  mortgaged 
land  under  an  agreement  with  the  mortgagor,  he  does  not  thereby 
acquire  any  title  to  a  crop  growing  upon  land  at  the  time  of  the 
agreement,  which  had  previously  been  sold.^*  If  by  an  agreement 
the  mortgagor  sells  the  growing  grass,  the  proceeds  of  which  are  to 
be  paid  to  the  mortgagee,  and  the  latter  takes  an  order  on  the  purchaser 
therefor,  and  presents  it  to  the  purchaser's  wife,  who  communicates  the 
substance  of  it  to  the  purchaser,  the  proceeds  are  not  subject  to  attach- 
ment by  a  creditor  of  the  mortgagor.!^  A  mortgage  on  land  upon 
which  there  are  growing  crops  has  priority  as  to  the  crops  over  a 
chattel  mortgage  of  the  crops  subsequently  executed.^^ 

Trees  and  shrubs  planted  in  a  nursery,  for  the  purpose  of  cultiva- 
tion and  growth,  until  they  are  fit  to  be  sold  and  transplanted,  pass  by 
a  mortgage  of  the  land,  so  that  the  mortgagor  can  not  remove  them  as 
personal  chattels.^'  But  if  the  mortgagee  had  notice  that  the  trees 
belonged  to  a  firm  of  which  the  mortgagor  was  a  member,  though 
planted  on  his  land  with  his  assent,  the  firm  has  the  right  to  remove 
them.!* 

A  mortgagor  compelled  to  surrender  the  estate  is  not,  like  a  tenant 
at  will,  entitled  to  the  emblements,  though  produced  by  the  mort- 
gagor's labor.  The  mortgagee  may  evict  him  without  notice,  and  re- 
tain the  emblements.!*    ^  lessee  holding  under  the  mortgagor  by  a 

"Gregory  v.  Rosenkrans,  72  Wis.  "^Holt  v.  Babcock,  63  Vt.  634,  22 

220,  39  N.  W.  378,  47  N.  W.  832.  Atl.  460. 

"Leavitt   v.    Eastman,    77    Maine  ^"Thompson  v.  Union  Warehouse 

117;    Smith  v.   Goodwin,  2  Greenl.  Co.,  110  Ala.  499,  18  So.  105. 

(Maine)    173;     Stowell    v.    Pike,    2  "Maples  v.  Millon,  31  Conn.  598; 

Greenl.    (Maine)    387;    Sanders    t.  Chiles  v.  Wallace,  83  Mo.  84.     See 

Reed,  12  N.  H.  558.  also   Batteman  v.   Albright,   122   N. 

^  Stall  V.  Wilbur,   77  N.   Y.  158;  Y.  484,  25  N.  E.  856. 

Sexton  V.  Breese,  10  N.  Y.  S.  510,  "King  v.  Wilcomb,  7  Barb.    (N. 

affd.   135  N.  Y.   387,  32  N.  E.  133;  Y.)  263. 

Frank  v.  Harrington,  36  Barb.   (N.  "Downard  v.  Groff,  40  Iowa  597; 

Y.)    415;    Stewart     v.     Doughty,     9  Gilman   v.   Wills,    66    Maine    273; 

Johns.     (N.    Y.)     112;     Whipple    v.  Coor  v.  Smith,  101  N.  Car.  261,  7  S. 

Foot,  2  Johns.    (N.  Y.)   418.  E.   669;    Jones  v.   Hill,   64   N.   Car. 

"Sexton  V.  Breese,   10   N.   Y.   S.  198.    See  also  Rankin  v.  Kinsey,  7 

510,  affd.  135  N.  Y.  387,  32  N.  E,  Bradw.  (111.)   215;   Bangor  Savings 
133. 
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lease  granted  subsequently  to  the  mortgage,  and  without  the  mortga- 
gee's concurrence,  has  no  greater  rights  than  the  mortgagor ;  and  when 
evicted  by  the  paramount  title  of  the  mortgagee,  as  he  may  be  without 
notice,  he  can  not  retain  the  emblements.^"  A  purchaser  at  a  fore- 
closure sale  is  entitled  to  the  crops  growing  at  the  time  of  the  sale, 
and  may  maintain  trespass  against  the  mortgagor  or  his  lessee  for 
taking  and  carrying  them  away;^^  or  replevin  for  the  property.^^  If 
the  mortgagee  become  the  purchaser  at  such  sale,  he  may  maintain 
the  action.^^  Moreover,  the  purchaser  at  the  foreclosure  sale  may  by 
injunction  restrain  the  mortgagor  from  taking  the  crops,  and  may 
restrain  his  creditor  from  proceeding  under  the  execution  to  levy  upon 
them.2* 

§  698.  Waiver  of  right  to  crops  and  emblements  by  purchaser  at 
foreclosure  sale. — The  purchaser  may  waive  this  right.  A  mortgagor 
who  was  in  default  sowed  a  field  on  the  mortgaged  premises  with  rye. 
He  died,  and  his  administrator  sold  the  crop.  Before  it  was  taken  off, 
the  mortgage  was  foreclosed  under  a  power  of  sale,  and  at  the  sale  the 
auctioneer  announced  that  the  rye,  having  been  sold,  was  reserved. 
The  purchaser  at  the  mortgage  sale  claimed  the  crop;  but  he  was  ad- 
judged not  entitled  to  it,  though  he  would  have  been  had  it  not  been 
expressly  excepted.^' 


Bank  v.  Wallace,  87  Maine  28,  32 
Atl.  716. 

^Anderson  v.  Strauss,  98  111.  485; 
Jones  v.  Thomas,  8  Blackf.  (Ind.) 
428. 

''Downard  v.  Groff,  40  Iowa  597; 
Shepard  v.  Philbrlck,  2  Denio  (N. 
Y.)  174. 

^^Scrlven  v.  Moote,  36  Mich.  64; 
Aldrich  v.  Reynolds,  1  Barb.  Ch.  (N. 
y.)   613.    See  post  §  1658. 

==Lane  v.  King,  8  Wend.  (N.  Y.) 
584,   24   Am.   Dec.   105. 

'"Crews  V.  Pendleton,  1  Leigh 
(Va.)  297,  19  Am.  Dec.  750. 

=»  Sherman  v.  Willett,  42  N.  Y. 
146.  Chief  Justice  Earl  said: 
"While  a  mortgagee  is  not  bound 
to  sell  the  mortgaged  premises  in 
parcels  unless  they  are  in  the 
mortgage  described  In  parcels,  yet 
I  have  no  doubt  he  may  do  so 
where  the  premises  are  so  situated 
that  he  can  sell  in  parcels;  and  in 
such  a  case,  when  he  has  sold  la>nd 
enough  to  satisfy  his  mortgage,  he 
need  sell  no  more;  and  in  such  a 
case,  if  any  one  can  complain  of  a 


sale  by  parcels,  and  seek  to  avoid 
the  foreclosure,  it  certainly  can  not 
be  a  purchaser,  but  must  be  some 
one  at  the  time  interested  in  the 
equity  of  redemption.  When  it  is 
admitted  that  a  mortgagee  can  re- 
lease a  portion  of  the  premises  and 
sell  the  remainder,  although  they 
are  described  as  a  whole  in  the 
mortgage,  I  do  not  see  why  he  may 
not  sell  the  same  portion  before  re- 
leasing any.  In  this  case,  the  mort- 
gage was  a  lien  upon  the  whole 
premises,  including  the  rye,  and  at 
the  time  of  sale  the  mortgagee  an- 
nounced that  he  would  not  sell  the 
rye,  but  would  sell  the  balance.  The 
purchaser  knew  this,  and  bid  with 
this  understanding.  The  rye  was 
not  sold.  The  purchaser  did  not 
buy  it.  How  can  he  claim  it?  If 
the  sale  was  void  because  not  reg- 
ularly made,  and  because  the  entire 
premises  were  not  sold,  then  cer- 
tainly the  defendant  has  no  stand- 
ing upon  which  he  can  base  any 
claim  to  the  rye." 


CHAPTBE  XVI 

moetgagee's  eights  and  liabilities 

I.    The  Nature  of  His  Estate  or  Interest,  §§  699-706a 
II.    His  Rights  Against  the  Mortgagor,  §§  707-731 
III.   His  Liability  to  Third  Persons,  §§  722-734 

I.    The  Nature  of  His  Estate  or  Interest 

Section  Section 

699.  Estate  of  mortgagee  in  general.     704.  Nature     of     joint     mortgages 

700.  Mortgage    treated    as    personal  given  for  separate  debts. 

property.  705.  When    mortgagees    may    have 

701.  Mortgagee's    interest    not    sub-  partition. 

ject  to   execution  or   attach-    706.  Partition    by    mortgagor — How 
ment.  interest     of     mortgagee     af- 

702.  When    mortgagee     entitled    to  fected. 

possession.  706a.  Effect  of  mortgage  by  tenant 

703.  Disseisen  of  mortgagee.  in  common  of  specific  part 

of  common  property. 

§  699.  Estate  of  mortgagee  in  general. — The  mortgagee  is  not  in 
a  general  sense  the  owner  of  the  mortgaged  estate,  although,  as  al- 
ready noticed,  under  the  common-law  doctrine  he  holds  the  legal  title 
to  the  estate.^ 

At  common  law  the  mortgagee's  estate  was  devisable  and  descended 
to  his  heirs.  After  breach  of  condition  he  could  oust  the  mortgagor 
by  an  action  in  ejectment,  or  by  any  other  means  that  did  not  involve 
a  breach  of  the  peace  But  this  rule  was  so  harsh,  and  in  many  cases, 
so  extremely  unjust  that  the  equitable  doctrine  that  the  mortgagor 
remained  the  real  owner  grew  in  favor,  and  was  vigorously  invoked. 

Before  foreclosure  the  mortgagee  can  be  regarded  as  the  owner  only 
in  a  -^'ery  limited  sense.  A  mortgage  of  certain  lands,  "with  ?11  the 
other  lands  I  own  in  the  tovm  of  Norfolk,"  was  held  not  to  pass  the 
title  to  land  which  the  grantor  held  by  a  deed  absolute  in  its  terms, 
which  was  in  fact  a  mortgage,  though  the  defeasance  by  a  separate 
instrument  had  not  been  recorded.^   For  some  purposes,  however,  he 

'See  ante  §§  11-59.  gage   relying   upon   the   security   of 

'Mills   V.    Shepard,   30   Conn.   98.  the  land  in  question.    What  the  ef- 

In  this  case  there  was  no  proof  that  feet  of  such  evidence   would  have 

the    mortgagee    had    examined    the  been  is  left  in  doubt, 
records,  and  had  taken  the  mort- 
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may  be  regarded  as  an  owner  after  he  has  taken  possession  ;^  but  be- 
fore he  has  taken  possession  it  seems  that  there  is  no  sense  in  which 
he  could  be  so  regarded,  unless  it  be  with  reference  to  a  proceeding 
to  enforce  his  rights  as  mortgagee.* 

In  jurisdictions  where  the  mortgagee  is  regarded  as  having  the 
legal  title,  such  title,  however,  does  not  make  him  the  owner  of  the 
land,  except  in  so  far  as  the  exercise  of  the  rights  of  an  owner  is  neces- 
sary for  the  protection  of  his  security .° 

In  South  Carolina  it  is  held  that  the  mortgage  passes  the  legal 
title  to  the  mortgagee,  and  that  such  title  is  held  by  him  in  trust  for 
himself  and  the  mortgagor.® 

§  700.  Mortgage  treated  as  personal  property. — A  mortgage  be- 
fore foreclosure  is  completed  is  personal  assets,  and  upon  the  death 
of  the  mortgagee  vests  in  his  executor  or  administrator.  The  mort- 
gage can  be  transferred,  released,  or  foreclosed,  only  by  the  executor 
or  administrator.^ 

A  debt  by  a  husband  to  his  wife  secured  by  a  mortgage  is  personal 
property  passing  to  the  administrator  upon  the  wife's  death.* 

A  quitclaim  deed  by  the  heir  at  law  passes  no  title  whatever  in  the 
premises,*  although  such  a  deed  by  the  executor  or  administrator 
would  transfer  the  mortgage  interest  by  way  of  assignment;^"  and 
even  if  the  heir  at  law  be  at  the  same  time  administrator,  his  deed 
will  not  operate  as  an  assignment  of  the  mortgage  if  he  does  not  con- 
vey in  the  capacity  of  administrator.^^  The  mortgage  title  vests  in 
the  personal  representative,  who  may  without  any  order  of  court  as- 

» Lowell  T.  Shaw,  15  Maine  242.  Polk,  71  Iowa  278,  32  N.  W.  S40; 

'Norwich   v.   Hubbard,   22   Conn.  Strout  T.  Lord,  103  Maine  410,  69 

587;  Great  Falls  Co.  v.  Worster,  15  Atl.    694;    Webster    v.    Calden,    56 

N.  H.  412.  Maine  204;    Steel  v.  Steel,  4  Allen 

» Cotton  V.  Carlisle,   85  Ala.   175,  (Mass.)    417;    Haines   v.   Kent   Clr. 

4  So.  670,  7  Am.  St.  29;   Barrett  v.  Judge,  155  Mich.  417,  119  N.  W.  439; 

Hinckley,  124  111.  32,  14  N.  E.  863,  7  Buckley   v.    Daley,    45    Miss.     338; 

Am.  St.  331;  Wilkins  v.  French,  20  Ladd  T.  Wiggin,  35   N.  H.  421,   69 

Maine    111;    Norcross   v.    Norcross,  Am.  Dec.  551;   Terhune  v.  Bray,  16 

105  Mass.  265;    Ellison  v.  Daniels,  N.  J.  L.  53;   Collamer  v.  Langdon, 

11  N.  H.  274;   Shields  v.  Lozear,  34  29  Vt.  32. 

N.  J.  L.  496,  3  Am.  St.  256.  «  Sharpe  v.   Miller,   157   Ala.    299, 

»  Cauley  v.  Sutton,  150  N.  Car.  327,  47  So.  701. 

64  S.  B.  3.  » Conner  v.  Whitmore,  52  Maine 

'So   by   statute   in   Ohio,    R.   S.  185. 

1880,     §     6070,     Gen.     Code     1910,  » Collamer  v.  Langdon,  29  Vt.  32. 

§    10696;    Baldwin   v.   Hatchett,   56  See  also  Crooker  v.  Jewell,  31  Maine 

Ala.  461.     See  also  Pettus  v.  Gault,  306;  Gibson  v.  Bailey,  9  N.  H.  168. 

81  Conn.  415,  71  Atl.  509;  Mills  v.  "  Douglass  v.  Durin,  51  Maine  12L 
Shepard,  30  Conn.  98;  Stevenson  v. 
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sign  or  discharge  it,  or  take  possession  of  the  property,  or  proceed  to 
foreclose  it  by  suit.^^ 

Where  executors  and  administrators  are  authorized  by  law  to  re- 
lease and  discharge  mortgages  when  the  debts  secured  thereby  have 
been  paid,  and  where  such  ofBeer,  acting  under  this  authority,  has 
made  the  proper  and  formal  release  of  a  mortgage,  which  shows  that 
the  debt  has  been  fully  paid  and  satisfied,  and  such  instrument  duly 
placed  on  record,  subsequent  mortgagees  or  purchasers  have  a  right 
to  rely  upon  such  record  without  further  inquiry.^^  When  foreclosure 
is  had  by  entry  and  possession,  or  by  strict  foreclosure,  the  title  to  the 
property  upon  the  completion  of  the  foreclosure  may  ultimately  vest 
in  the  heir  at  law ;  but  it  vests  in  him  as  a  distributee  of  the  personal 
estate,  and  is  first  subject  to  the  payment  of  the  debts  of  the  deceased. 
The  fact  that  there  are  no  outstanding  debts  does  not  show  that  the 
title  of  the  administrator  is  terminated;  but  a  decree  of  distribution 
is  necessary  for  this,  and  to  determine  in  whom  the  property  shall  vest 
after  the  trust  in  him  is  satisfied.^*  The  heirs  of  a  mortgagee  have 
no  right  as  such  to  enter  for  condition  broken,  or  to  take  any  action 
to  enforce  payment  of  the  mortgage.  The  debt  belongs  to  the  executor 
or  administrator,  and  the  mortgage,  which  is  security  for  the  debt, 
equally  belongs  to  him.^° 

A  legatee  is  not  entitled  to  the  property,  and  has  no  authority  to 
take  possession  of  a  legacy  without  the  assent  of  the  executor,  although 
the  testator,  in  his  will,  expressly  direct  that  he  shall  do  so.  The 
reason  for  this  is  that  if  it  were  permitted,  a  testator  might  thus  be- 
queath all  his  effects  in  fraud  of  his  creditors.^^  If  the  land  of  a  dece- 
dent has  been  sold  by  an  executor  or  administrator,  and  a  mortgage 
from  the  purchaser  taken  to  secure  the  purchase-money,  upon  fore- 
closure of  such  mortgage,  and  a  recovery  of  the  land  thereunder,  the 
land  so  recovered  does  not  pass  to  the  heirs,  but  remains  as  assets  of  the 
estate  in  the  hands  of  the  executor  or  administrator.^' 

If  the  heir  cuts  and  carries  away  wood  and  timber  from  the  mort- 
gaged premises,  he  is  liable  in  trespass  to  the  administrator  of  the 

"Webster   v.    Calden,    56    Maine  "  Smith  v.  Dyer,  16  Mass.  18;  and 

204;  Collamer  V.  Langdon,  29  Vt.  32;  it  is  so  provided  by  statute  in  this 

R.  S.  of  Wis.  1878,  §  3829;  R.  S.  of  state;    Gen.   Stat.  ch.  96,   §§   9,  10; 

Wis.  1913,  §  3830.  Pub.  Stat.  1882,  ch.  133,  §  6. 

"  Connecticut  &c.  Ins.  Co.  v.  Tal-  "  Crist  v.  Crist,  1  Ind.  570,  50  Am. 

bot,   113   Ind.   373,  14  N.   E.   586,  3  Dec.  481. 

Am.  St.  655.  "Yonkers  Sav.  Bank  v.  Kingsley, 

»  Taft  V.  Stevens,  3  Gray  (Mass.)  78  Hun  186,  60  N.  Y.  St.  264,  28  N. 

504.  Y.  S.  925. 
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mortgagee,  who  is  in  possession  by  entry  or  judgment  for  foreclosure.^* 
A  gift  by  will  of  a  mortgage,  or  of  the  testator's  interest  as  mortgagee 
of  a  parcel  of  land,  is  a  bequest  of  personal  property  only,  and  passes 
no  title  in  the  land.^' 

,§  701.  Mortgagee's  interest  not  subject  to  execution  or  attach- 
ment.— The  interest  of  a  mortgagee  can  not  be  levied  upon  or  at- 
tached for  his  debts  before  foreclosure.  Some  of  the  earlier  eases  only 
decide  that  the  interest  of  the  mortgagee  before  entry  is  not  attach- 
able; but  as  all  the  inconveniences  that  would  attend  an  attachment 
before  entry  continue  until  foreclosure  is  complete,  the  law  seems  to 
have  become  settled  that  no  attachment  of  the  mortgagee's  interest 
can  be  made  till  foreclosure.^"  While  the  right  of  redemption  remains, 
the  mortgagor  might  be  much  embarrassed  by  the  levy  of  executions. 
Until  this  happens,  the  mortgaged  premises  continue  to  be  real  estate 
in  the  hands  of  the  mortgagor,  and  liable  to  be  sold  on  execution 
against  him. 

Neither  is  the  interest  of  the  beneficiary  in  a  deed  of  trust,  executed 
to  secure  a  debt,  subject  to  a  judgment  lien  or  to  sale  upon  exeeution.^^ 
Even  when  the  mortgage  is  made  by  an  absolute  deed  with  a  separate 
agreement  executed  at  the  same  time  to  reconvey,  the  mortgagee's  ia- 
terest  is  not  subject  to  a  judgment  lien  or  execution  until  the  mort- 
gagor's interest  has  been  divested  by  foreclosure  or  otherwise.^^ 

"  Stevens     v.      Taft,     11      Cush.  393;   Collins  v.  Terry,  7  Johns.   (N. 

(Mass.)  147.  Y.)  278,  5  Am.  Dec.  273;  Hitchcock 

"Martin  v.  Smith,  124  Mass.  111.  v.  Harrington,  6  Johns.  (N.  Y.)  290, 

=»  Morris  v.   Barker,   82   Ala.   272,  5  Am.  Dec.  229;  Jackson  v.  Dubois, 

2  So.  335  (quoting  text) ;  Strauss  v.  4  Johns.    (N.  Y.)    216;    Johnson  v. 

White,   66   Ark.   167,   51   S.  W.   64;  Hart,   3   Johns.   Cas.    (N.   Y.)    322; 

Meadow  v.  Wise,  41  Ark.  285;  Har-  Rickert  v.  Madeira,  1  Rawle   (Pa.) 

man  v.  May,  40  Ark.  146;  Trapnall  325.     See  also  Martin  v.  Carter,  90 

V.  State  Bank,  18  Ark.  53;  Hardy  v.  Ala.  96,  7  So.  510;  State  v.  Lawson, 

Heard,  15  Ark.  184;   Huntington  v.  6  Ark.  269;  Pettus  v.  Gault,  81  Conn. 

Smith,  4  Conn.  235;  Fish  v.  Fish,  1  415,  71  Atl.  509;   Cooper  v.  Martin, 

Conn.  559;   Cooch  v.  Gerry,  3  Harr.  1  Dana  (Ky.)  23;  Randall  v.  Farn- 

(Del.)  280;   Nicholson  v.  Walker,  4  ham,  36  Maine  86;   Coombs  v.  War- 

Bradw.     (111.)     404;     Scott    v.    Me-  ran,    34   Maine   89;    McLaughlin   v. 

whirter,  49  Iowa  487;  Buck  v.  San-  Shepherd,  32  Maine  143,  52  Am.  Dec. 

ders,  1  Dana   (Ky.)   187;   Brown  v.  646;    Glass  v.  Ellison,  9  N.  H.  69; 

Bates,   55   Maine  520,   92   Am.  Dec.  Kelly    v.    Burnham,    9    N.    H.    20; 

613;  Blanchard  t.  Colburn,  16  Mass.  Keenan  v.  Osborn,  7  Ont.  L.  R.  134, 

345;  Portland  Bank  v.  Hall,  13  Mass.  3  Ont.  W.  R.  143.    For  an  argument 

207;     Marsh    v.    Austin,    1    Allen  that  the  mortgagee's  estate  is  sub- 

(Mass.)    235;    Eaton  v.  Whiting,  3  ject  to  attachment,  see  Jackson  v. 

Pick.  (Mass.)  484;  Brooks  v.  Kelly,  Willard,  4  Johns.  (N.  Y.)  41.    Notes 

63  Miss.  616;  Chisholm  v.  Andrews,  on  Mortgages,  by  Judge  Trowbridge, 

57  Miss.  636;  Taylor  v.  Lowensteln,  8  Mass.  Supplement,  pp.  554,  565. 

50  Miss.  278;  Runyan  v.  Mersereau,  '^Beckett  v.  Dean,  57  Miss.  232. 

11  Johns.   (N.  Y.)  534,  6  Am.  Dec.  ""Scott  v.  Mewhirter,  49  Iowa  4,87. 
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The  interest  of  a  person  holding  a  mortgage  on  land  conditioned 
for  his  support  is  not  subject  to  execution.^"  The  conveyance  of  mort- 
gaged land  by  the  mortgagee  thereof  vests  only  an  equitable  title  in 
the  grantee,  and  the  deed  of  a  sheriff  to  a  purchaser  at  a  sale  under 
execution  against  such  grantee  conveys  no  title  to  such  purchaser.^* 

§  702.  When  mortgagee  entitled  to  possession. — ^At  common  law 
the  mortgagee  is  entitled  to  the  possession  of  the  mortgaged  land,  and 
this  is  still  generally  the  rule  in  states  where  the  legal  theory  of  a 
mortgage  is  held,  except  in  so  far  as  it  may  be  changed  by  statute.^" 

Under  this  rule  the  mortgagee  is  entitled  to  immediate  possession, 
in  the  absence  of  any  agreement  to  the  contrary.  He  may  enter  upon 
the  estate  under  his  deed,  even  before  condition  broken,  and  may  main- 
tain an  action  against  the  mortgagor  as  a  trespasser,  or  in  a  writ  of 
entry  recover  against  him  as  a  disseisor,  if  he  refuse  to  yield  posses- 
sion. The  mortgagee  has  the  remedies  of  an  owner  for  the  purpose  of 
enforcing  his  lien  against  the  mortgagor  or  any  one  claiming  under 
him,  but  he  has  them  for  this  purpose  ouly.^"  Though  restrained  from 
entering  upon  the  mortgaged  premises  and  taking  possession  before 


=°  Chandler  v.  Parsons,  100  Mich. 
313,  58  N.  W.  1011. 

"Johnston  v.  Case,  131  N.  Car. 
491,  42  S.  E.  957. 

^  Jackson  v.  Tribble,  156  Ala.  480, 
47  So.  310;  Knox  v.  Easton,  38  Ala. 
345;  Kannady  v.  McCarron,  18  Ark. 
166;  Barrett  v.  Hinckley,  124  111.  32, 
14  N.  E.  863,  7  Am.  St.  331;  Bras- 
tow  v.  Barrett,  82  Maine  456,  19 
Atl.  916;  Hobart  v.  Sanborn,  13  N. 
H.  226,  38  Am.  Dec.  483.  Contra 
Shields  v.  Lozier,  34  N.  J.  L.  496, 
3  Am.  St.  256;  Allen  v.  Everly,  24 
Ohio   St.   97;    Youngman  v.   Elmira 

6  W.  R.  Co.,  65  Pa.  St.  278. 

'"See  ante  §  668;  Coffey  v.  Hunt, 
75  Ala.  236;  McMillan  v.  Otis,  74 
Ala.  560,  70  Ala.  46;  Woodward  v. 
Parsons,  59  Ala.  625;  Watford  v. 
Gates,  57  Ala.  290;  Shute  v.  Grimes, 

7  Blackf.  (Ind.)  1;  Clark  v.  Rey- 
burn,  1  Kans.  281;  Holbrook  v. 
Greene,  98  Maine  171,  56  Atl.  659; 
Bangor  Sav.  Bank  v.  Wallace,  87 
Maine  28,  32  Atl.  716;  Hadley  v. 
Hadley,  80  Maine  459,  15  Atl.  47; 
Oilman  v.  Wills,  66  Maine  273; 
Howard  v.  Houghton,  64  Maine  445; 
Treat  t.  Pierce,  53  Maine  77;  Allen 


V.  Parker,  27  Maine  531;  Blaney  v. 
Bearce,  2  Maine  132;  Brown  v. 
Stewart,  1  Md.  Ch.  87;  Green  v. 
Kemp,  13  Mass.  515,  7  Am.  Dec.  169; 
Goodwin  v.  Richardson,  11  Mass. 
469;  Newall  v.  Wright,  3  Mass.  138, 
3  Am.  Rep.  98;  Erskine  v.  Town- 
send,  2  Mass.  493,  3  Am.  Rep.  71; 
Smith  V.  Johns,  3  Gray  (Mass.)  517; 
Bradley  v.  Puller,  23  Pick.  (Mass.) 
1;  Pay  t.  Cheney,  14  Pick.  (Mass.) 
399;  Blanchard  v.  Brooks,  12  Pick. 
(Mass.)  47;  Plagg  v.  Flagg,  11  Pick. 
(Mass.)  475;  Pay  v.  Brewer,  3 
Pick.  (Mass.)  203;  Walcop  t.  Mc- 
Kinney,  10  Mo.  229;  Morse  v. 
Whitcher,  64  N.  H.  591,  15  Atl.  207; 
Fletcher  v.  Chamberlin,  61  N.  H. 
438;  Furbush  v.  Goodwin,  29  N.  H. 
321;  Smith  v.  Moore,  11  N.  H.  55; 
Den  V.  Stockton,  12  N.  J.  L.  322; 
Jackson  t.  Hull,  10  Johns.  (N.  Y.) 
481;  Jackson  v.  Dubois,  4  Johns. 
(N.  Y.)  216;  Ely  v.  McGuire,  2  Ohio 
223.  See  also  Brown  v.  Loeb,  177 
Ala.  106,  58  So.  330;  Wilson  v.  Rog- 
ers, 97  Ark.  369,  134  S.  W.  318; 
Hagerstown  v.  Groh,  101  Md.  560, 
61  Atl.  467. 
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breach  of  the  condition,  he  may  enter  and  take  possession  after  con- 
dition broken,  if  he  can  do  so  peaceably  and  unresisted.^" 

It  has  already  been  noticed  that  in  several  states  the  mortgagee's 
right,  before  foreclosure,  to  maintain  ejectment  against  the  mort- 
gagor, or  to  recover  possession  in  any  way,  has  been  taken  away  by 
statute.  But  this  right  of  possession,  being  implied  by  law  in  all 
mortgages  executed  prior  to  the  passage  of  such  a  statute,  is  therefore 
inoperative  as  to  mortgages  of  prior  execution.^* 

But  even  under  such  statutes  it  is  generally  held  that  a  mortgagee, 
who  has  gone  into  peaceable  possession  of  the  premises  after  a  default, 
can  not  be  ejected  by  the  mortgagor  while  the  mortgage  remains  un- 
satisfied."* Ejectment  may  be  maintained,  however,  against  a  mort- 
gagee in  possession  before  condition  broken.^" 

But  where  the  mortgagor  places  the  mortgagee  in  possession  of  the 
premises  as  additional  security  for  the  debt,  the  latter  thereby  acquires 
the  right  to  retain  possession  until  the  debt  secured  is  paid,  though 
foreclosure  be  barred  by  limitations.^^ 

Statutes  depriving  the  mortgagee  of  the  right  to  recover  possession 
do  not  prevent  him  from  entering  under  a  parol  agreement  with  the 
mortgagor.'^  Any  one  who  has  entered  into  possession  under  the  di- 
rection of  the  mortgagee  becomes  his  tenant,  and  has  the  same  rights 
as  the  mortgagee  to  retain  possession  as  against  the  mortgagor.  The 
assignee  of  a  mortgage  has  all  the  rights  of  the  mortgagee  as  to  posses- 
sion, and  may  defend  his  possession  by  showing  his  mortgage  without 
a  foreclosure.^* 

It  has  been  held  that  where  one  in  possession  of  premises  as  lessee 
of  a  life  tenant  takes  an  assignment  of  a  mortgage  while  continuing 
in  possession  after  the  termination  of  his  lease  by  the  death  of  the  life 
tenant,  he  can  not  claim  to  hold  as  a  mortgagee  in  possession,  no 
consent  of  the  mortgagor  being  shown.** 

"  Fuller  V.  Eddy,  49  Vt.  11.  See  also  Barson.  v.  Mulligan,  191  N. 

»8  Blackwood  v.  Van  Vleet,  11  Mich.  Y.  306,  84  N.  E.  75. 

252.     Applicable  only  to  suits  com-  °°  Phillips  v.  Bond,  132  Ga.  413,  64 

menced  afterward.     Shaw  v.  Head-  S.  E.  456. 

ley,  8  Blackf.  (Ind.)  165;  Grimes  v.  ''Cory   v.    Santa   Ynez   Land   &c. 

Doe,  8  Blackf.   (Ind.)   371;   Morgan  Co.,  151  Cal.  778,  91  Pac.  647. 

v.  Woodward,  1  Smith  (Ind.)  321.  '"  Edwards  v.  Wray,  11  Biss.    (U. 

®  Henderson  V.  Murphree,  124  Ala.  S.)  251. 

223,  27  So.  405;    Oliver  v.  Alabama  "  Sahler  v.   Signer,  44   Barb.    (N. 

G.  L.  Ins.  Co.,  82  Ala.  417,  2  So.  445;  Y.)    606;    Merrit  v.   Bowen,   7   Cow. 

Marks  V.  Robinson,  82  Ala.    69,  2  So.  (N.  Y.)   13;    Minkler  v.  Minkler  10 

292;    Hefline  v.   Slay,   78  Ala.   180;  Johns.  (N.  Y.)  480;  Phyfe  v.  Riley, 

Fee  V.  Swingly,  6  Mont.  596,  13  Pac.  15  Wend.  (N.  Y.)   248,  30  Am.  Dec. 

375;  Hennesy  v.  Farrell,  20  Wis.  42.  55. 

"Barson  v.   Mulligan,  191  N.  Y. 
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§  703.  Disseisen  of  mortgagee. — A  mortgagee  can  not  be  disseised 
by  the  mortgagor/^  or  his  grantee.  ^° 

This  rule  applies  also  in  the  ease  of  one  who  retains  possession  after 
giving  an  absolute  deed  intended  to  operate  as  a  mortgage/'  or  after 
title  acquired  by  another  under  foreclosure  sale,  whether  such  other 
be  the  mortgagee  himself  or  a  third  person.^^ 

The  mortgagor's  possession  is  not  adverse;  it  is  presumed  to  be  in 
subordination  to  the  title  of  the  mortgagee.    He  can  do  no  act  preju- 


306,  84  N.  E.  75,  16  L.  R.  A.  (N.  S.) 
151. 

""Elsberry  v.  Boykin,  65  Ala.  336; 
Coyle  V.  Wilkins,  57  Ala.  108;  Boyd 
V.  Beck,  29  Ala.  703;  Herbert  v. 
Hanrick,  16  Ala.  581;  Ringo  v. 
Woodruff,  43  Ark.  469;  Coldeleugh 
V.  Johnson,  34  Ark.  312;  Judd  v. 
Woodruff,  2  Root  (Conn.)  298; 
Beach  v.  Royce,  1  Root  (Conn.)  244; 
Jordan  v.  Sayre,  24  Fla.  1,  3  So. 
329;  Alsup  v.  Stewart,  194  111.  595, 
62  N.  E.  795,  88  Am.  St.  169;  Jones 
v.  Poster,  175  111.  459,  51  N.  E.  862; 
Norris  v.  He,  152  111.  190,  38  N.  L. 
762,  43  Am.  St.  233;  Rockwell  v. 
Servant,  63  111.  424;  Brown  v.  De- 
vine,  61  111.  260;  Kruse  v.  Scripps, 
11  111.  98;  Hodgdon  v.  Heldman,  66 
Iowa  645,  24  N.  W.  257;  Jordan  v. 
Brown,  56  Iowa  281,  9  N.  W.  200; 
Crawford  v.  Taylor,  42  Iowa  260; 
Green  v.  Turner,  38  Iowa  112;  Con- 
ner V.  Whitmore,  52  Maine  185; 
Sweetser  v.  Lowell,  33  Maine  446; 
Noyes  v.  Sturdivant,  18  Maine  104; 
Holmes  v.  Turner's  Falls  Lumber 
Co.,  150  Mass.  535,  23  N.  E.  305,  6 
L.  R.  A.  283.  In  Dadmun  v.  Lam- 
son,  9  Allen  (Mass.)  85,  it  is  said 
that  "whether  this  ancient  rule  of 
law  is  consistent  with  the  present 
mode  of  transfer  of  title  to  real 
property,  and  is  well  adapted  to  the 
condition  and  wants  of  the  com- 
munity, is  a  question  for  the  legis- 
lative branch  of  the  government." 
Shepard  v.  Pratt,  15  Pick.  (Mass.) 
32;  Hunt  v.  Hunt,  14  Pick.  (Mass.) 
374,  25  Am.  Dec.  400;  Colton  v. 
Smith,  11  Pick.  (Mass.)  311,  22  Am. 
Dec.  375;  Stayton  v.  Hastain,  221 
Mo.  712,  120  S.  W.  763;  Eyermann  v. 
Piron,  151  Mo.  107,  52  S.  W.  229; 
Chouteau  v.  Riddle,  110  Mo.  366,  19 
S.  W.  814;  Depew  v.  Colton,  60  N.  J. 
Eq.  454,  46  Atl.  728,  83  Am.  St.  650; 
Stancill   v.    Spain,   133    N.   Car.   76, 


45  S.  E.  466;  Williams  v.  Kerr,  113 
N.  Car.  306,  18  S.  E.  501;  Parker  v. 
Banks,  79  N.  Car.  480;  Talbot  v. 
Cook,  57  Ore.  535,  112  Pac.  709; 
Martin  v.  Jackson,  27  Pa.  St.  504, 
67  Am.  Dec.  489;  Doyle  v.  Mellen, 
15  R.  I.  523,  8  Atl.  709;  Barbee  v. 
Spivey  (Tex.  Civ.  App.),  32  S.  W. 
345;  Newman  v.  Chapman,  2  Rand. 
(Va.)  93,  14  Am.  Dec.  766;  Seeley 
V.  Manning,  37  Wis.  574;  Doe  v. 
Williams,  5  Ad.  &  El.  291.  See  post 
§  1211. 

"  Holmes  v.  Turner's  Falls  Lum- 
ber Co.,  142  Mass.  590,  23  N.  E.  305; 
Sheridan  v.  Welch,  8  Allen  (Mass.) 
166;  Lennon  v.  Porter,  5  Gray 
(Mass.)  318;  Doyle  v.  Mellen,  15  R. 
I.  523,  8  Atl.  709.  See  also  State  v. 
Conner,  69  Ala.  212;  Herbert  v.  Han- 
rick, 16  Ala.  581;  Whittington  v. 
Flint,  43  Ark.  504,  51  Am.  Rep.  572; 
Jordan  v.  Sayre,  24  Fla.  1,  3  So. 
329;  Medley  v.  Elliott,  62  111.  532; 
Harding  v.  Durand,  36  111.  App.  238; 
Watts  V.  Creighton,  85  Iowa  154, 
52  N.  W.  12;  Eyermann  v.  Piron, 
151  Mo.  107,  52  S.  W.  229;  Swinley 
V.  Force,  78  N.  J.  Eq.  52,  78  Atl. 
249;  Parker  v.  Banks,  79  N.  Car. 
480;  Co-operative  Bldg.  Bank  v. 
Hawkins,  30  R.  I.  171,  73  Atl.  617; 
Maxwell  v.  Hartmann,  50  Wis.  660, 
8  N.  W.  103. 

"Babcock  v.  Wyman,  19  How.  (U. 
S.)  289,  15  L.  ed.  644;  Barbee  v. 
Spivey  (Tex.  Civ.  App.),  32  S.  W. 
345;  Flynn  v.  Lee,  31  W.  Va.  487,  7 
S.  E.  430. 

"Tucker  v.  Keeler,  4  Vt.  161. 

™  Bosley  v.  Stewart,  140  Iowa  101, 
117  N.  W.  1103;  Martin  v.  Martin 
(Iowa),  94  N.  W.  493;  Lowry  v.  Til- 
lany,  31  Minn.  500,  18  N.  W.  452; 
Talbot  V.  Cook,  57  Ore.  535,  112  Pac. 
709;  Neilson  v.  Grignon,  85  Wis. 
550,  55  N.  W.  890;  Seeley  v.  Man- 
ning, 37  Wis.  574. 
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dicial  to  the  mortgagee's  title.  He  can  not  bind  the  mortgagee  by  any 
contract  or  lease  respecting  the  premises.  All  his  acts  are  subject  to 
the  mortgagee's  rights;  and  his  possession  is  not  adverse,  except  the 
mortgagee  elect  so  to  regard  it  for  the  sake  of  his  remedy  to  obtain 
possession.  The  mortgagee  may  treat  any  person  found  in  possession 
of  the  mortgaged  premises  without  a  title  good  against  him  as  a  dis- 
seisor.*" 

The  relation  existing  between  the  mortgagor  and  mortgagee  is  pre- 
sumed to  be  friendly  and  not  hostile  until  the  contrary  is  shown,  and 
such  friendly  relation  must  be  presumed  to  continue  until  disclaimed 
by  declarations  or  acts  of  unmistakable  hostility,  and  a  purchaser  from 
the  mortgagor  with  actual  or  constructive  notice  of  the  existence  of 
the  mortgage  stands  in  the  same  relation  to  the  mortgagee  as  did  the 
original  mortgagor.*"^  But  a  mortgagor  may  give  to  his  possession 
such  a  hostile  character  as  to  constitute  his  holding  adverse  to  the 
mortgagee.  To  accomplish  this  there  must  be  a  disclaimer  of  the 
mortgagee's  rights,  brought  to  his  knowledge,  or  the  disclaimer  must 
be  so  open,  notorious,  and  unequivocal  that  a  reasonably  prudent 
person  would  have  derived  knowledge  therefrom  that  the  mortgagor's 
possession  was  adverse.*^ 

A  mortgagee  as  well  as  a  mortgagor  may  be  disseised  by  a  stranger ; 
provided  there  be  an  actual  ouster  and  exclusive  occupation,  and  not 
a  qualified  and  occasional  use  of  the  land.  While  such  disseisin  con- 
tinues, the  mortgagee's  deed  will  not  pass  his  interest  in  the  land.  The 
disseisin  of  the  mortgagor  is  also  a  disseisin  of  the  mortgagee.  This 
is  so  even  before  the  mortgagee  has  made  actual  entry,  and  though 

"Wheeler  v.  Bates,  21  N.  H.  460;  v.  Elliott,  62  111.  532;   Brown  v.  De- 

Poignard  v.  Smith,  8  Pick.   (Mass.)  vine,  61  111.  260;   Mahaffy  v.  Faris, 

272.      See    also    Co-operative    Bldg.  144  Iowa  220,  122  N.  W.  934,  24  L. 

Bank.  v.  Hawkins,  30  R.  I.  171,  73  R.  A.   (N.  S.)   840;    Holmes  v.  Tur- 

Atl.  617.  ner's  Falls  Lumber  Co.,   150   Mass. 

"  Stayton  v.  Hastain,  221  Mo.  712,  535,  23  N.  B.  305,  6  L.  R.  A.  283; 

120  S.  W.  763;   Chouteau  v.  Riddle,  Bentley  v.  Callaghan,  79  Miss.  302, 

110  Mo.  366,  19  S.  W.  814;    Benton  30  So.  709;  Eyermann  v.  Piron,  151 

v.  Czarlinsky,  101  Mo.  275,  14  S.  W.  Mo.  107,  52   S.   W.   229;    Snyder  v. 

114;  Lewis  v.  Schwenn,  93  Mo.  26,  2  Chicago  &c.  R.  Co.,  112  Mo.  527,  20 

S.  W.  391,  3  Am.  St.  511.       .  S.  W.  885;  Tripe  v.  Marcy,  39  N.  H. 

"Fry  V.  New  England  Mtg.  Sec.  4S9;   "Williams  v.  Kerr,  113  N.  Car. 

Co.,  143  Ala.  637,  42  So.  57,  111  Am.  306,  18  S.  E.  501;  Martin  v.  Jackson, 

St.  62;   Elsberry  v.  Boykin,  65  Ala.  27   Pa.    St.    504,   67   Am.    Dec.    489; 

336;    Boyd   v.    Beck,    29    Ala.    703;  Barbee  v.  Spivey   (Tex.  Civ.  App.), 

Duke  V.  State,  56  Ark.  485,  20  S.  W.  32  S.  W.  345;   Flynn  v.  Lee,  31  W. 

600;  Ringo  v.  Woodruff,  43  Ark.  469;  Va.  487,  7  S.  E.  430;   Seeley  v.  Man- 

Raynor  v.  Drew,  72  Cal.  307,  13  Pac.  ning,  37  Wis.   574;    Avery  v.  Judd, 

866;   Alsup  v.  Stewart,  194  111.  595,  21  Wis.  262. 
62  N.  E.  795,  88  Am.  St.  169;  Medley 
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he  has  no  notice  whatever  of  the  disseisin.  An  exclusive  and  adverse 
occupation  of  the  estate  by  the  stranger  under  a  claim  of  title  operates 
to  disseise  both  the  mortgagor  and  mortgagee/^  and  while  this  con- 
tinues the  mortgagee  can  not  make  a  valid  assignment  of  his  mort- 
gage.** If,  however,  the  equity  of  redemption  be  sold  by  the  sheriff  on 
execution  while  the  mortgagor  is  disseised,  the  sale  is  not  void,  but  the 
purchaser  by  the  sheriff's  deed  acquires  a  seisin  in  law,  which  gives 
him  a  right  of  entry,  and  after  actual  entry  he  may  maintain  a  writ 
of  entry. 

Exclusive  possession  by  the  mortgagor,  with  a  claim  of  exclusive 
ownership,  does  not  in  itself  amount  to  a  disseisin  of  the  mortgagee 
so  as  to  invalidate  a  power  of  sale  in  the  mortgage. 

Disseisin,  like  seisin,  once  proved  is  presumed  to  continue  until  the 
contrary  is  shown;  and  possession  under  a  disseisor  is  presumed  to 
continue  imder  his  heirs  after  his  death.*® 

§  704.  Nature  of  joint  mortgages  given  for  separate  debts. — A 
mortgage  to  two  or  more  persons,  to  secure  debts  due  to  them  severally, 
creates  a  tenancy  in  common,  and  not  a  joint  tenancy.*"  The  inter- 
est of  each  is  not  necessarily  a  moiety,  but  is  in  proportion  to  his  re- 
spective claim. *^  Each  may  enforce  his  claim  under  the  mortgage  in 
a  form  adapted  to  the  case.**  Upon  the  death  of  one  the  survivor  can 
not  maintain  an  action  on  the  mortgage  to  enforce  the  payment  of  the 
debt  secured  by  it  to  the  deceased  mortgagee.*®  To  a  bill  in  equity 
affecting  interests  under  such  a  mortgage,  it  is  not  sufficient  to  make 

^'Dadmun    v.    Lamson,    9    Allen  Poignard  v.  Smith,  8  Pick.   (Mass.) 

(Mass.)    85;    Sheridan  v.   "Welch,   8  272. 

Allen     (Mass.)     166;     Poignard    v.  " Currier  v.  Gale,  9  Allen  (Mass.) 

Smith,    8    Pick.     (Mass.)     272.     In  522. 

Holmes   v.    Turner's   Falls   Lumber  "Brown  v.  Bates,  55  Maine  520; 

Co.,   142    Mass.    590,   23   N.   E.    305,  Cooley  v.  Kinney,  109  Mich.  34,  66 

Field,  X,  in  delivering  judgment  re-  N.  W.  674.    See  also  Wall  v.  Bissell, 

marked  upon  this  point:     "It  may,  125  U.  S.  382,  31  L.  ed.  772,  8  Sup. 

perhaps,  at  some  time  deserve  fur-  Ct.  979;    Burnett  v.  Pratt,  22  Pick, 

ther  consideration,  whether  a  mort-  (Mass.)  558;  Martin  v.  McReynolds, 

gagee,  in  a  power  of  sale  mortgage,  6  Mich.  70;  In  re  Albrecht,  136  N.  Y. 

who  enters  on  the  land  for  breach  91,  32  N.  B.  632,  18  L.  R.  A.  329,  32 

of   condition,    and   then   sells   it  at  Am.  St.  700. 

public  auction  upon  the  land,  pur-  "Donnels    v.    Edwards,    2    Pick, 

suant  to  the  power,  does  not  con-  (Mass.)  617.    See  also  Beresford  v. 

vey  a  good  title,  even  though  the  Ward,  1  Disney  (Ohio)  169. 

deed  is  delivered  a  few  days  after  « Burnett     v.     Pratt,     22     Pick, 

the  sale,  and  is  not  delivered  upon  (Mass.)   556. 

the  land,  and  he  is  disseized  at  the  *  Burnett     v.     Pratt,     22     Pick, 

time  of  the  delivery."  (Mass.)  556;  Kingsley  v.  Abbott  19 

"  Holmes  v.  Turner's  Falls  Lum-  Maine  430. 
ber  Co.,  142  Mass.  590,  23  N.  E.  310; 
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the  surviving  mortgagee  alone  a  party;  the  representatives  of  the  de- 
ceased mortgagee  must  he  joined. °° 

But  where  two  persons  contribute  to  a  fund,  which  is  invested  on 
hond  and  mortgage  taken  in  both  their  names,  and  their  claims  are  not 
treated  as  separate,  they  both  hold  the  bond  and  mortgage  as  joint 
tenants,  for  the  purpose  of  suing  at  law  on  the  bond  or  foreclosing  the 
mortgage  in  equity;  and,  accordingly,  if  either  die  before  payment  of 
the  debt,  the  survivor,  alone,  and  without  making  parties  to  the  suit 
the  representatives  of  the  other,  may  prosecute  either  remedy;  but 
when  the  debt  is  collected,  the  owners  are  tenants  in  common  of  such 
funds,  and  the  representatives  of  the  deceased  comortgagee  may  collect 
their  share/^ 

If  a  mortgage  be  made  to  partners  to  secure  a  joint  debt,  inasmuch 
as  the  debt  itself  would  in  case  of  the  decease  of  one  partner  vest  in 
the  survivor  for  the  purpose  of  collection,  it  is  held  that  the  estate  is 
a  joint  tenancy,  so  that  the  mortgage  security  may,  by  the  principle  of 
survivorsnip,  accompany  the  debt.^^  After  foreclosure,  however,  the 
new  absolute  estate  then  acquired  is  considered  as  a  tenancy  in  com- 
mon, such  as  would  ordinarily  be  created  by  a  conveyance  to  two  or 
more  persons.'^ 

§  705.  When  mortgagees  may  have  partition. — The  principle  seems 
to  be  well  established  that  as  against  the  mortgagor  the  mortgagees 
can  not,  by  partition  proceedings,  split  up  the  mortgaged  property  into 
fragments,  and  thus  divide  the  mortgagor's  right  of  redemption."* 

Before  foreclosure,  mortgagees  holding  under  one  mortgage,  or  by 
simultaneous  mortgages,  as  joint  tenants  or  tenants  in  common,  have 
no  such  interest  as  can  be  the  subject  of  partition.""  Until  foreclosure 
the  estate  is  for  most  purposes  in  the  mortgagor,  and  is  only  a  lien 
or  charge,  subject  to  which  it  may  be  conveyed,  attached,  and  dealt 
with  in  other  respects  as  the  estate  of  the  mortgagor,  who  may  wholly 
defeat  the  estate  of  the  mortgagee  by  redemption.  An  entry  to  fore- 
close does  not  change  this  defeasible  and  redeemable  interest  of  the 

™  Smith     v.     Trenton     Delaware  1798,  such  a  mortgage  is  a  tenancy 

Falls  Co.,  4  N.  J.  Eq.  505.  in  common. 

"Pearce  v.  Savage,  45  Maine  90;  ''Goodwin  v.  Richardson,  11  Mass. 

Kinsley   v.  Abbott,   19   Maine  430;  469. 

Goodwin    v.    Richardson,    11    Mass.  "Bush  v.  Thomas,  172  Ala.  77,  55 

469.  So.    622;    Ewer    v.    Hobbs,    5    Mete. 

'"Appleton  V.  Boyd,  7  Mass.  131.  (Mass.)   1. 

In  Randall  V.  Phillips,  3  Mason  (U.  ''Ewer      v.      Hobbs,      5      Mete. 

S.)  378,  Mr.  Justice  Story  held  that,  (Mass.)    1. 
by  the  statute  of  Rhode  Island  of 
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mortgagee.    He  has  no  absolute  and  certain  estate  till  foreclosure  is 
complete. 

A  mortgagee  of  an  undivided  half  of  a  lot  of  land  upon  a  completed 
foreclosure  may  have  partition  of  the  land,  against  the  owner  of  the 
other  half.^"  But  until  foreclosure  is  complete  the  mortgagee  does  not 
become  a  tenant  in  common  with  the  owner  of  the  other  undivided 
part;  he  is  merely  a  mortgagee  having  a  lien  or  charge,  from  which 
the  mortgagor  may  redeem  the  estate,  and  subject  to  which  the  estate 
may  be  conveyed,  attached,  and  in  other  respects  dealt  with,  as  the 
estate  of  the  mortgagor.  He  can  not  maintain  a  petition  for  partition ; 
neither  can  such  a  petition  be  maintained  against  him  by  the  owner 
of  the  other  part,  nor  by  a  judgment  creditor  of  such  owner. °^  A  bill 
by  the  holder  of  a  mortgage  upon  an  undivided  interest  in  land,  seek- 
ing a  foreclosure  of  the  mortgage  and  a  partition  of  the  property,  is 
not  multifarious ;  but  such  a  bill  is  open  to  the  objection  that  there  is 
a  misjoinder  of  causes  of  action.  This  objection  is  not,  however,  an 
insuperable  one.  "Whether  it  shall  prevail  depends  upon  the  sound 
discretion  of  the  court  applied  to  the  particular  circumstances  of  each 
case.  In  a  case  where  there  is  no  dispute  as  to  the  shares  in  which  the 
property  is  held,  and  the  allegations  of  the  bill  in  that  behalf  are  not 
denied  by  the  answer,  and  as,  upon  partition,  there  must  be  a  sale, 
it  may  be  convenient  and  advantageous,  and  a  great  saving  of  expense 
to  all  parties,  that  there  should  be  but  one  sale,  and  the  complainant 
may  be  allowed  to  enforce  his  mortgage  at  the  same  time  that  he  prays 
for  a  partition.^* 

It  has  been  held  that  a  creditor  who  holds  an  absolute  deed  as  se- 
curity for  his  debt  may  have  partition  with  the  concurrence  of  his 
debtor,  and  without  such  concurrence,  if  there  be  any  good  reason 
shown  why  he  ought  to  have  his  estate  in  common  changed  to  one  in 
severalty.^' 

§  706.  Partition  by  mortgagor — ^How  interest  of  mortgagee  af- 
fected.— Where  a  mortgagor  is  regarded  as  the  owner  and  entitled 

'"  Phelps    v.    Townsley,    10    Allen  Lord  Romilly,  as  master  of  the  rolls, 

(Mass.)   554.  in  Fall  v.  Blkins,  9  Wkly.  Rep.  861, 

"  Norcross  v.  Norcross,  105  Mass.  and  by  Chief  Justice  Shaw,  in  Rich 

265.     See  also  Mulligan  v.  Hender-  v.  Lord,  18  Pick.   (Mass.)   322. 
shott,  17  Ont.  Pr.  227.  ■»  Welch  v.  Agar,  84  Ga.  583,  11  S. 

"Conover  v.   Sealy,   45  N.  J.  Bq.  E.   149,   20  Am.   St.   380;    Colton  v. 

589,  19  Atl.  616.     See  also  Burling  Smith,  11  Pick.  (Mass.)  311,  22  Am. 

V.  Hammar,  20  N.  J.  Eq.  220.    A  bill  Dec.  375. 
of    this    kind    was   entertained    by 
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to  possession  of  the  mortgaged  premises,  he  may  compel  partition 
thereof  if  he  is  a  cotenant.*" 

To  bind  the  mortgagee  of  the  interest  of  one  tenant  in  common  by 
a  partition  of  the  mortgaged  premises  between  the  mortgagors,  he 
must  be  made  a  party  to  the  suit,  or  must  voluntarily  ratify  the  par- 
tition made."^  The  effect  of  a  partition,  in  which  the  mortgagee  has 
joined,  as  to  his  interest,  and  that  of  his  mortgagor,  is  to  substitute, 
for  an  undivided  interest  in  the  whole  land,  the  whole  of  the  portion 
set  ofE  to  the  mortgagor  in  severalty.  "No  part  of  his  mortgagor's  es- 
tate is  thereby  discharged  from  the  mortgage.®^ 

But  as  a  general  rule,  prior  mortgagees  can  not  be  compelled  to  be- 
come parties  to  partition  proceedings  between  cotenants;  and  the 
rights  of  such  prior  mortgagees  are  not  aSected  by  such  proceedings."' 
If  the  mortgaged  land  is  community  property  of  husband  and  wife,  a 
court  granting  a  divorce  to  the  wife  has  no  power  to  order  a  partition 
of  the  land  until  the  mortgage  is  satisfied;  nor  can  the  court  in  any 
way  limit  or  change  the  mortgage  lien.°* 

A  mortgage  executed  by  a  tenant  in  common  upon  his  interest, 
pending  a  suit  for  partition,  is  subordinate  to  the  rights  of  the  other 
cotenants,  and  to  the  decree  rendered  in  such  suit."^  If  a  tenant  in 
common  executes  a  mortgage  of  his  undivided  interest  in  the  land  to 
one  of  his  cotenants,  and  all  the  tenants  be  made  parties  to  the  pro- 
ceeding for  partition,  though  no  mention  be  made  of  the  mortgage, 
this  may  be  foreclosed  and  enforced  after  the  partition  against  the  lot 
set  apart  to  the  mortgagor.*' 

""Bienvenu    v.    Factors'    &c.    Ins.  5  Maine  453;  Thruston  v.  Minke,  32 

Co.,    33    La.    Ann.    209;    Upham   v.  Md.  571;   Torrey  v.  Cook,  116  Mass. 

Bradley,  17  Maine  423;   Call  v.  Bar-  163;     Bradley    v.    Fuller,    23    Pick, 

ker,  12  Maine  320;  Colton  v.  Smith,  (Mass.)   1,  per  Wilde,  J.     "Tenants 

11  Pick.    (Mass.)    311,  22  Am.  Dec.  in  common  have  separate  freeholds 

375;  Reid  v.  Gardner,  65  N.  Y.  578;  or  estates;    they  have  no  unity  of 

Wotten   V.   Copeland,   7   Johns.   Ch.  interest,    but    unity    of    possession 

(N.  Y.)  140;  Green  v.  Arnold,  11  R.  only.     This  unity  of  possession   is 

I.  364,  23  Am.  Rep.  466.  destroyed  by  partition,  but  the  es- 

""•  Rochester  Loan  &c.  Co.  v.  Morse,  tate   remains   the    same."     Hull   v. 

181  111.  64,  54  N.  E.  628,  revg.  74  111.  Lyon,  27  Mo.  570;  Jackson  v.  Pierce, 

App.  326;   Cheney  v.  Ricks,  168  111.  10  Johns.  (N.  Y.)  414. 

533,  48  N.  E.  75;    Loomis  v.  Riley,  «=McArthur  v.  Scott,  31  Fed.  521; 

24  111.  307;  Colton  v.  Smith,  11  Pick.  O'Brien  v.  Bailey,  163  Mass.  325,  39 

(Mass.)  311,  22  Am.  Dec.  375;  Mor-  N.  E.  1109;   "Wotten  v.  Copeland,  7 

gan  V.  Long,  73  Miss.  406,  19  So.  98;  Johns.  Ch.  (N.  Y.)  140. 

Burns  v.  Dreyfus,  69  Miss.  211,  11  « Cummings  v.  Cummlngs,  75  Cal. 

So.  107.  434,  17  Pac.  442. 

«"  Jackman  v.  Beck,  37  Ark.  125;  « Austin  v.  Bean,  101  Ala.  133,  16 

Loomis  V.  Riley,  24  111.   307;    Arm-  So.  41;   United  N.  J.  R,  &c.  Co.  v. 

strong  v.  Foley,  12  Ky.  L.   802,  15  Long  Dock  Co.,  42  N.  J.  Eq.  547,  9 

S.  W.  355;  Williams  College  v.  Mai-  Atl.  586. 

lett,  12  Maine  398;  Crosby  v.  Allyn,  ""Watson  v.  Priest,  9  Mo.  App.  263. 
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In  case  the  tenancy  in  common  extends  to  several  separate  parcels, 
and  one  tenant  has  mortgaged  his  undivided  interest  in  one  parcel,  the 
proper  course  is  to  treat  the  parcel  covered  by  the  mortgage  as  a  sepa- 
rate estate,  and  to  make  a  separate  partition  of  such  parcel.  It  is  true 
that  in  Massachusetts  it  is  held  that  a  mortgage  made  by  a  tenant  in 
common  of  an  undivided  inte^'est  in  a  specified  parcel  of  land  is  in- 
valid as  against  his  cotenants ;  and  that  partition  may  be  made  of  the 
whole  estate  held  in  common  ■without  regard  to  the  mortgage;  that 
other  land  may  be  allotted  to  the  mortgagor  in  place  of  the  mortgaged 
parcel;  and  that  if  money  be  awarded  to  the  mortgagor  in  place  of 
such  parcel,  the  mortgagee  can  not  demand  that  the  sum  so  awarded 
shall  be  paid  to  him  upon  the  mortgage.*^  This  doctrine  is  founded 
upon  several  dicta  and  decisions  that  a  tenant  in  common,  as  against 
his  cotenants,  can  not  convey  his  interest  in  a  specified  parcel  of  the 
lands  held  in  common ;  that  he  can  only  convey  an  interest  in  the  en- 
tire estate  held  in  common ;  and  the  reason  given  is  that  the  cotenant 
is  entitled,  on  partition,  to  have  his  portion  assigned  in  one  entire  par- 
cel, according  to  his  aliquot  part.*^  This  doctrine,  to  the  extent  it  is 
carried  in  Marks  v.  Sewall,  where  the  mortgage  was  upon  a  distinct 
parcel  wholly  unconnected  with  the  other  parcel  held  in  common,  rests 
upon  no  sufficient  grounds,  and  is  contrary  to  the  weight  of  authority."" 
The  doctrine  can  be  sustained  only  to  the  extent  of  preventing  the 
dismemberment  of  a  single  lot  or  parcel  of  land. 

But  a  decree  of  partition  can  not  extend  the  mortgage  to  any  prop- 
erty not  described  and  included  in  such  mortgage ;  for  instance,  if  the 
mortgage  cover  the  undivided  interest  of  one  tenant  in  common  in 
several  parcels  of  land,  and  the  tenancy  in  common  extends  to  other 
parcels  or  estates,  the  aggregate  parcels  covered  by  the  mortgage  must, 
for  the  purpose  of  partition,  be  considered  as  one  separate  estate.  The 
whole  estate  held  in  common  can  not  be  divided,  and  the  mortgage  be 

"Marks  v.  Sewall,  120  Mass.  174.  take  a  mortgage  of  the  interest  of 

"^Adam    v.    Briggs    Iron    Co.,    7  either  of  them  in  any  one  of  the  es- 

Cush.   (Mass.)  361,  and  cases  cited,  tates,  unless  he  at  the  same  time 

°'  Green   v.   Arnold,   11   R.   I.   364,  purchases,   or   attaches,   or  takes  a 

23    Am.    Rep.    466.      Durfee,    C.    J.,  mortgage  of  his  interest  in  all  of 

says:    "Two  persons  may  be  tenants  them?     If  the  rule  is  so,  the  pur- 

in   common   of   several   distinct   es-  chaser  or  mortgagee  of  an  undivid- 

tates,  purchased  at  different  times,  ed  interest  will  have  to  search  the 

and    widely    separated    from    each  records    of    every    registry    in    the 

other,  though  all  in  the  same  state,  state  before  he   can  be   sure  he  is 

Is  it  reasonable  to  hold  that  neither  not  getting  an   invalid  title.     This 

of  them  can  sell  his  interest  in  any  is   putting   too   great   a   burden    on 

one  of  the  estates  unless  he  sells  it  purchasers   and   mortgagees.     It   is 

in  all  of  them?     Or  that  no  person  enough   if  the   purchaser   or   mort- 

can  safely  purchase,  or  attach,  or  gagee  of  an  undivided  interest  pur- 
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made  to  cover  all  the  parcels  allotted  to  the  mortgagor,  though  not  all 
described  in  the  mortgage.'" 

If  the  mortgage  covers  less  than  the  entire  interest  of  the  mortgagor 
in  the  whole  estate  held  in  common,  when  the  estate  is  divided,  the 
mortgage  will  cover  a  proportional  interest  in  the  whole  of  the  part 
allotted  to  the  mortgagor.'^ 

If  the  common  property  be  incapable  of  partition,  and  a  sale  is 
rendered  necessary  in  order  to  effect  a  division,  the  existence  of  mort- 
gages of  undivided  interests  presents  no  substantial  objection  to  a 
decree  of  sale  free  of  incumbrances,  and  the  discharging  of  these  out  of 
the  proceeds.  If  there  be  any  doubt  or  uncertainty  as  to  the  extent 
of  the  liens,  the  court  should  direct  the  determination  of  their  amounts 
before  the  sale.'^  If  the  mortgagee  is  not  made  a  party  to  the  partition 
suit  and  does  not  appear  in  it,  but  the  court  orders  a  reference  to  as- 
certain the  state  of  the  title,  and  the  mortgagee  having  produced  his 
mortgage  before  the  master,  he  reports  the  amount  due  upon  it,  and 
the  court  decrees  a  sale  free  of  the  mortgage  lien,  the  mortgagee  is  en- 
titled to  be  paid  out  of  the  proceeds  in  preference  to  the  complainant's 
costs.''^ 

A  tenant  in  common  who  has  mortgaged  his  undivided  share  in  the 
land  may,  so  long  as  he  remains  in  possession,  maintain  a  petition  for 
partition  against  the  owner  of  the  other  shares  in  the  land;'*  but  if 
his  mortgagee  be  the  owner  of  the  other  shares  he  can  not,  without 
his  consent,  have  partition;  for  it  is  an  adverse  proceeding  affecting 
either  the  title,  or  the  possession,  or  both,  and  the  mortgagee  has  both 

chases  or  takes  a  mortgage  of  such  afterward,  In  a  suit  for  partition, 

interest  in  the  whole  of  any  sepa-  one-half  of  the  parcel  is  allotted  to 

rate  estate,  or  if  the  owner  of  such  the  mortgagor  as  his  share  of  the 

interest  so  sells  or  mortgages  and  whole  estate,  the  lien  of  the  mort- 

conveys  the  same,  notwithstanding  gage    covers    only    the    one-seventh 

he  and  his  cotenant  may  be  tenants  originally   conveyed,   and   does  not 

in  common  of  other  estates."     See  extend    to    the    whole    allotment, 

also  Butler  v.  Roys,  25  Mich.  53,  12  The  general  warranty  in  the  mort- 

Am.  Rep.  218,  where  the  cases  are  gage   vests    in   the  mortgagee    the 

elaborately   reviewed;    Freeman   on  title  to  the  one-seventh  which  the 

Cotenancy  and  Partition,  §§  201-204,  mortgagor    afterward    acquired    by 

where  the  decisions  of  several  states  the  decree  of  partition,  but  does  not 

a^re  given.  extend  the  title  to  the  whole  allot- 

Green  v.  Arnold,  11  R.  I.  364.  ment.     Howze  v.  Dew,  90  Ala.  178, 

"  Randell  v.  Mallett,  14  Maine  51,  7  So.  239,  24  Am.  St.  788. 

23  Am.  Rep.  466.     Thus,  where  one  "Thruston  v.  Minke,  32  Md.  571. 

of  seven  coheirs  to  several  parcels  of  "  Shivers  v.   Hand,   50  N    J    Eq 

land  mortgages  all  of  his  interest  231,  24  Atl.  911. 

as  heir  in  one  of  the  parcels,  and  "  Upham  v.  Bradley,  17  Maine  423. 
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the  legal  title,  and  after  default  at  least  the  right  of  possession.'^  But 
in  such  case  the  mortgagee  can  have  partition  if  he  desires  itJ° 

If  one  tenant  in  common  take  an  assignment  of  a  mortgage  upon 
the  land,  his  cotenant  can  not  maintain  a  petition  for  partition  against 
him,  but  his  only  remedy  is  by  redemption  of  the  whole  mortgage,  or 
contribution  of  his  share  of  the  incumbrance. '^^ 

While  a  mortgage  by  one  tenant  in  common  upon  his  undivided 
interest,  pending  a  suit  for  partition,  is  invalid  as  against  the  pur- 
chaser at  the  partition  sale,  it  creates  a  valid  lien  upon  his  interest 
which  is  transferred  by  the  sale  to  the  mortgagor's  share  of  the  pro- 
ceeds.'^ 

§  706a.  Effect  of  mortgage  by  tenant  in  common  of  specific  part 
of  common  property. — If  a  tenant  in  common  has  mortgaged  a  specific 
part  of  the  common  property,  describing  it  by  metes  and  bounds,  under 
a  belief  that  he  owned  the  same  in  severalty,  the  mortgagee  has  an 
equity  to  require,  when  partition  is  sought  by  the  other  cotenants, 
that  it  shall  be  so  made  as  to  allot  the  specific  portion  covered  by  the 
mortgage  as  the  share  of  the  mortgagor,  and  thereby  save  the  lien  of 
the  mortgage,  provided  this  can  be  done  without  prejudice  to  the 
rights  of  the  other  cotenants ;  and  this  equity,  where  there  are  several 
successive  mortgages,  inures  to  each  mortgagee  in  the  order  of  the 
dates  of  the  several  mortgages.''' 

A  mortgage  by  one  cotenant  of  a  certain  number  of  acres  of  the 
common  estate  does  not  give  the  purchaser  under  a  foreclosure  sale 
the  right  to  maintain  ejectment  for  that  portion  of  the  land,  no  par- 
tition having  been  made.*" 

'=  Fuller     V.     Bradley,     23     Pick.  14  S.  E.  809.    Mclver,  C.  J.,  further 

(Mass.)  1.  said:    "This  is  upon  the  maxim,  qui 

™  Green  v.  Arnold,  11  R.  I.  364,  23  prior   est  tempore  potior   est  jure. 

Am.  Rep.  466.  as  well  as  upon  the  well-recognized 

"  Blodgett    v.    Hildreth,    8    Allen  doctrine    that   where    a   mortgagor 

(Mass.)   186.  has  made  several   successive   sales 

"Loomis   V.    Riley,    24    111.    307;  of  portions  of  the  mortgaged  prem- 

Huffman  v.  Darling,  153  Ind.  22,  53  ises,  and  the  mortgagee  comes  for 

N.    E.    939;     Church    v.    Church,    3  foreclosure,    the   property   must   be 

Sandf.  Ch.  (N.  Y.)  434;  Cradlebaugh  Isold   in   the   inverse   order   of   the 

V.  Pritchett,  8  Ohio  St.  646,  72  Am.  sales  made  by  the  mortgagor." 
Dec.  610.  *■  Sloan  v.  Grider,  15  Ky.  L.  761,  25 

«  Kennedy  v.  Boykin,  35  S.  Car.  61.  S.  W.  110. 
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II.    His  Rights  Against  the  Mortgagor 


Section 

714b.  Mortgagee's    rigit    before    or 
after    foreclosure    to    main- 
tain Independent  action  for 
reimbursement. 
715.  Mortgagee    entitled    to    posses- 
sion until  payment. 
Possession  by  mortgagee  or  his 
assignee   after   condition 
broken. 
Where  mortgagor  is  given  right 
to  possession  by  statute. 

718.  Writ  of  entry. 
718a.  Writ  of  assistance. 

719.  Ejectment. 

720.  Forcible  entry  and  detainer. 

721.  Remedies  of  mortgagee  for  in- 

juries to  land. 


716. 


717. 


Section 

707.  Mortgagee  entitled  to  whole  of 

mortgaged  premises  as  secur- 
ity. 

708.  On  award  of  damages. 

709.  Various   proceedings   to   which 

mortgagee     is     an     essential 
party. 

710.  Mortgagee  regarded  a  bona  fide 

purchaser. 

711.  Purchase  of  equity  of  redemp- 

tion by  mortgagee. 

712.  Purchase  of  equity  of  redemp- 

tion by  mortgagee  in  posses- 
sion. 

713.  Mortgagee    acquiring    title    at 

tax-sale. 

714.  Where  mortgagee  is  under  ob- 

ligation to  pay  taxes. 
714a.  Tax    title    acquired    by    loan 
company    acting    as    mort- 
gagee's agent. 

§  707.  Mortgagee  entitled  to  whole  of  mortgaged  premises  as  se- 
curity.— A  mortgagee  is  entitled  to  the  whole  mortgaged  premises 
as  security  for  his  debt,  and  can  not  be  compelled  to  take  a  portion  of 
the  premises  either  as  security  or  payment,  or  to  submit  to  the  uncer- 
tain result  of  a  sale  by  order  of  court.^  He  can  not  be  required,  at  the 
instance  of  a  purchaser  of  part  of  the  premises,  to  apportion  his  mort- 
gage debt  among  the  several  parts  into  which  the  property  has  been 
divided,  and  look  to  each  only  for  its  proportional  share,^  unless  where 
such  apportionment  is  necessary  for  the  benefit  of  one  who  has  taken 
a  part  of  the  property  under  necessity  and  for  the  protection  of  his 
own  interests.^ 

A  creditor  of  the  mortgagor,  by  levying  an  execution  on  the  equity 
of  redemption  and  having  an  undivided  part  set  off  to  himself,  ac- 
quires no  right  to  have  the  premises  sold  and  the  proceeds  divided  be- 
tween himself  and  the  mortgagee,  though  the  premises  are  worth  more 
than  enough  to  pay  the  debts  to  both.* 

Although  the  land  subject  to  a  mortgage  be  subsequently  laid  out 


1  Webber  v.  Ramsey,  100  Mich.  58, 
58  N.  W.  625;  High  v.  Fifth  Nat. 
Bank,  97  Mich.  502,  56  N.  W.  927. 
See  also  American  Wheel  Co.  v.  Sco- 
field  Buggy  Co.,  89  Mich.  15,  50  N. 
W.  753. 

"  Chicago  Lumber  &c.  Co.  v.  Swal- 
ley,  85  Kans.  4,  116  Pao.  475;  Bagley 


V.  Tate,  10  Rob.  (La.)  45;  Herzog 
V.  Boll,  ,62  Wis.  21,  21  N.  W.  800. 

=  TarbelI  v.  Durant,  61  Vt.  516,  17 
Atl.  44;  Howe  v.  Chittenden,  1  Vt. 
28. 

*  Spencer  v.  Waterman,  36  Conn. 
342. 
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in  lots  and  streets,  and  the  streets  opened  and  dedicated  to  the  public 
by  the  owner  of  the  land,  the  mortgagee's  lien  upon  the  land  covered 
by  the  streets  is  not  affected,^  unless  it  be  shown  that  he  assented  to 
the  dedication."  But  if  sales  of  lots  bounding  upon  the  streets  be 
made,  and  the  mortgagee  releases  those  lots  from  the  operation  of  his 
mortgage  by  deeds  referring  to  a  map  of  the  land  as  laid  out,  and  re- 
citing that  they  are  the  lots  previously  conveyed  by  the  owner,  the 
release  discharges  not  only  the  lien  upon  the  lots,  but  upon  half  of  the 
street  in  front  of  themJ 

§  708.  On  award  of  damages. — ^When  the  mortgaged  property  has 
been  turned  into  money,  or  a  claim  for  money  in  any  way,  as,  for  in- 
stance, by  the  taking  of  the  property  for  public  uses,  or  for  the  use  of  a 
corporation  under  authority  of  law,  the  rights  of  the  mortgagee  remain 
unaltered,  and  he  is  entitled  to  have  the  money  in  place  of  the  land 
applied  to  the  payment  of  his  claim.®  Thus  if  a  street  be  laid  out 
through  land  subject  to  a  mortgage,  although  the  damages  be  assessed 
to  the  mortgagor,  the  mortgagee  is  entitled  to  them,  as  an  equivalent 
for  the  land  taken  for  the  street." 

But  in  a  few  jurisdictions  it  is  held  that  the  damages  should  be 
paid  to  the  mortgagor,  at  least  in  the  first  instance.^"  And  some  courts 
hold  that  the  award  should  be  paid  to  the  mortgagor  where  he  is  in 
possession  of  the  premises.^' 

"Moore  v.  Little  Rock,  42  Ark.  66.  R.  Co.,  67  Maine  358;  Omalia  Bridge 

'Hoole    V.    Attorney-General,     22  &c.  R.  Co.  v.  Reed,  69  Nebr.  514,  96 

Ala.  190;    Detroit  v.  Detroit  &c.  R.  N.  W.   276;    Stamnes  v.   Milwaukee 

Co.,  23  Mich.  173;    McShane  v.  Mo-  &c.  R.  Co.,  131  Wis.  85,  109  N.  W. 

berly,  79  Mo.  41.  100,  111  N.  W.  62;  Wooster  v.  Sugar 

■•  Hague  V.  West  Hoboken,  23  N.  River  &c.  Co.,  57  Wis.  311,  15  N.  W. 

J.   Eg.    354.      See   also   Vreeland   v.  401.    See  ante  §  681a. 

Torrey,  34  N.  J.  Eq.  312;    Bushnell  "Astor  v.  Hoyt,  5  Wend.   (N.  Y.) 

V.  Scott,  21  Wis.  451,  94  Am.  Dec.  603.     Quoted   with   approval,    Sher- 

555.  wood  v.  Lafayette,  109  Ind.  411,  10 

» Union  Mut.   L.  Ins.  Co.  v.   Slee,  N.  E.  89,  58  Am.  Dec.  414. 

123  111.  57,  13  N.  E.  222;   Railroad  "Bates  v.  Boston  El.  R.  Co.,  187 

Co.  V.  Chamberlain,  84  111.  333;  Sher-  Mass.  328,  72  N.  E.  1017;    Read  v. 

wood  V.  Lafayette,  109  Ind.  411,  10  Cambridge,  126  Mass.  427;    Thomp- 

N.  E.  89,  58  Am.  Dec.  414;   Ball  v.  son  v.  Chicago  &c.  R.  Co.,  110  Mo. 

Green,  90  Ind.  75;    Brown  v.  Stew-  147,  19  S.  W.  77;  Chicago  &c.  R.  Co. 

art,   1   Md.   Ch.   87;    Snyder  v.  Chi-  v.  Baker,  102  Mo.  553,  15  S.  W.  64. 

cago,  S.  F.  &c.  R.  Co.,  112  Mo.  527,  "Schumacker    v.    Toberman,     56 

20  S.  W.  885;   Piatt  v.  Bright,  31  N.  Cal.  508;  Whiting  v.  New  Haven,  45 

J.  Eq.  81;   Bank  of  Auburn  v.  Rob-  Conn.  303;   Goodrich  v.  Atchison,  47 

erts,  44  N.  Y.  192;   In  re  Duffs  Ap-  Kans.  355,  27  Pac.  1006,  18  L.  R.  A. 

peal,  10  Sad.  (Pa.)  483,  14  Atl.  364.  113;  Paine  v.  Woods,  108  Mass.  160; 

See  also  South  Park  Comrs.  v.  Todd,  Crane  v.  Elizabeth,  36  N.  J.  Eq.  339. 
112  111.  379;  Wilson  v.  European  &c. 
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The  mortgagee  has  such  an  interest  in  the  mortgaged  property  as 
to  entitle  him  to  notice  as  an  owner  within  the  meaning  of  statutes 
governing  proceedings  for  acquiring  land  by  the  right  of  eminent  do- 
main.^^ 

If  the  mortgagee  is  not  given  an  opportunity  to  assert  his  rights, 
the  better  opinion  is  that  he  may  proceed  to  foreclose  against  the  land 
as  if  it  had  never  been  condemned,  in  case  the  remainder  of  the  land 
proves  insufficient  to  satisfy  the  mortgage  debt.^*  If  the  land  be  taken 
without  such  notice,  the  mortgagee  might  proceed  upon  his  mortgage 
in  the  same  manner  as  if  a  sale  of  a  part  of  the  premises  had  been 
made  by  the  mortgagor;  selling  first  that  which  stiU  belonged  to  the 
mortgagor,  and  then  selling  that  which  had  been  taken  under  the  ex- 
ercise of  the  right  of  eminent  domain.^* 

The  court  may  compel  rival  claimants  of  the  award  to  establish 
their  respective  rights  by  an  appropriate  action.^°  And  it  has  been 
held  that  where  the  mortgagee  was  not  a  party  to  the  condemnation 
proceedings,  the  corporation  might  pay  the  damages  into  court  and 
apply  to  have  the  rights  of  the,  parties  adjusted  so  that  it  should  not 
have  to  pay  twice.^' 

If  the  damages  be  adjusted  with  the  owner,  he  is  regarded  as  a  trus- 
tee of  the  title,  and  whenever  the  courts  have  control  over  the  damages 
assessed,  they  will  see  that  the  mortgagee's  interests  are  protected.  As 
we  have  already  seen,  the  mortgagor's  settlement  for  damages  is  not 
binding  upon  the  mortgagee.  But  in  a  case  where  the  damages  occa- 
sioned to  the  property  arose  from  the  construction  of  a  raUroad  along 
a  highway  adjoining  the  mortgaged  premises,  these  not  being  entered, 
a  settlement  with  the  mortgagor  was  held  to  be  conclusive  on  the 
mortgagee ;  the  mortgagor  being  trustee  of  the  title  for  this  purpose." 

Damages  awarded  to  a  mortgagor  for  land  taken  for  a  right  of  way, 
or  other  public  improvement,  become  a  substitute  for  the  premises 

"Sherwood  v.  Lafayette,  109  Ind.  See  also  Fishblatt  v.  Atlantic  City, 

411,  10  N.  B.  89,  58  Am.  Dec.  414;  174   Fed.   196;    Severin   v.   Cole,   38 

Severin  v.  Cole,  38  Iowa  463;  Knoll  Iowa  463;   North  Hudson  E.  Co.  v. 

V.  New  York,  C.  &c.  R.  Co.,  121  Pa.  Booraam,  28  N.  J.  Eq.  450;  Kennedy 

St.   467,   15   Atl.    571;    Philadelphia  v.  Milwaukee  &c.  R.  Co.,  22  Wis.  581. 

&c.  Co.  V.  ■Williams,  54  Pa.  St.  103.  "  Knoll  v.  New  York,  C.  &c.  R.  Co., 

See  also  Indiana  &c.  R.  Co.  v.  Allen,  121   Pa.    St.    467,    15   Atl.    571,    per 

100  Ind.  409;  Baltimore  &c.  R.  Co.  v.  Williams,  J. 

Thompson,  10  Md.  76;  Parks  v.  Bos-  «  Gerrard  v.  Omaha  &c.  R.  Co.,  14 

ton,  15  Pick.   (Mass.)   198;   Piatt  v.  Nebr.  270,  15  N.  W.  231. 

Bright,  29  N.  J.  Eq.  128.  "Wooster  v.   Sugar  River  V.  R. 

"  Dodge  V.  Omaha  &c.  R.  Co.,  20  Co.,  57  Wis.  811,  15  N.  W.  401. 

Nebr.  276,  29  N.  W.  936;    Adams  v.  "Knoll  v.  New  York,  C.  &c.  R.  Co., 

St.  Johnsbury  &c.  R.  Co.,  57  Vt.  240.  121  Pa.  St.  467,  15  Atl.  571. 
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taken,  and  the  mortgage  is  a  specific  lien  upon  the  fund;^'  so  also  do 
damages  awarded  by  the  state,  for  an  injury  done  to  the  property  by 
the  abandonment  of  a  canal,  equitably  belong  to  the  holder  of  the 
mortgage.^"  "The  sum  awarded  arises  from  or  grows  out  of  the  land, 
by  reason  of  the  injury  which  has  diminished  its  value.  In  equity 
it  is  the  land  itself.''^" 

The  mortgage  lien  attaches  to  the  surplus  arising  from  the  sale  of 
the  premises  under  a  prior  incumbrance.^^ 

If  mortgaged  land  is  sold  for  taxes  assessed  to  the  mortgagor,  under 
a  statute  which  provides  that  the  whole  or  any  part  of  the  land  may 
be  sold,  and  after  satisfying  the  taxes  and  charges  the  balance  shall  be 
paid  to  the  "owner"  of  the  estate,  the  mortgagee  has  an  equitable  lien 
on  such  balance  which  he  may  enforce  in  equity  against  the  mortgagor 
or  his  grantee  with  notice.^^ 


"Gimbel  v.  Stolte,  59  Ind.  446; 
Astor  V.  Miller,  2  Paige  (N.  Y.)  68; 
In  re  John  and  Cherry  Sts.,  19 
Wend.  (N.  Y.)  659.  A  right  of  way 
for  a  railroad  company  was  con- 
demned through  mortgaged  land. 
The  mortgagor  appealed  from  the 
award,  after  which  a  proceeding  to 
foreclose  the  mortgage  was  begun; 
and  both  actions  were  pending  in 
the  same  court  at  the  same  time. 
After  the  award  was  made  and  paid, 
it  was  found  that  the  proceeds  of 
the  foreclosure  sale  were  insufficient 
to  discharge  the  mortgage  debt.  A 
motion  was  made  by  the  mortgagee 
in  the  foreclosure  action  to  have 
the  amount  of  the  award  brought 
into  court,  and  applied  in  satisfac- 
tion of  the  mortgaged  indebted- 
ness; but  no  supplemental  pleading 
was  filed  by  the  mortgagee,  and  nei- 
ther the  railroad  company,  nor  the 
party  to  whom  the  award  had  been 
paid,  were  made  parties  to  the  fore- 
closure action,  and  no  effort  of  any 
kind  was  made  in  either  case  to 
control  or  reach  the  fund  until  some 
time  after  the  money  had  been 
awarded  and  paid.  It  was  held  that 
the  condemnation  money  was  not  a 
fund  within  the  jurisdiction  and 
control  of  the  court  in  the  foreclo- 
sure action,  and  that  the  motion  was 
rightly  denied.  Schermerhorn  v. 
Peck,  43  Kans.  667,  23  Pac.  1043. 

"Bank  of  Auburn  v.  Roberts,  44 
N.  Y.  192,  45  Barb.  407. 


"Per  Leonard,  C,  in  Bank  of  Au- 
burn V.  Roberts,  44  N.  Y.  192,  45 
Barb.  407. 

'^  Snyder  v.  Partridge,  138  111.  173, 
29  N.  E.  851;  Bartlett  v.  Gale,  4 
Paige  (N.  Y.)  503. 

^Worcester  v.  Boston,  179  Mass. 
41,  60  N.  E.  410.  Hammond,  J.,  de- 
livering the  opinion  said:  "The 
general  rule  is  that,  when  land  is 
turned  into  money,  especially  by 
some  act  of  the  public  authorities, 
the  lien  of  the  mortgagee  extends 
to  the  money,  and  it  may  be  en- 
forced by  equitable  process.  This 
principle  has  been  fully  recognized 
by  this  court.  Union  Institution  for 
Savings  v.  Boston,  129  Mass.  82; 
Farnsworth  v.  Boston,  126  Mass.  1; 
Wood  V.  Westborough,  140  Mass. 
403,  5  N.  E.  613.  Indeed  it  is  only 
one  application  of  a  general  prin- 
ciple by  which  in  equity  one  who 
has  a  lien  upon  property  may  fol- 
low the  proceeds  and  enforce  his 
lien  thereon  if  there  is  no  remedy 
at  law.  See  also  Wiggin  v.  Hey- 
wood,  118  Mass.  514.  We  are  of  the 
opinion  that  the  principle  is  appli- 
cable to  this  case.  The  tax  title  was 
superior  to  the  title  of  the  plaintiff. 
The  land  was  sold  and  changed  to 
money.  The  plaintiff's  title  to  the 
land  was  superior  to  that  of  the 
mortgagor's  grantee  at  the  time  of 
the  sale  and  hence  her  title  to  the 
proceeds  is  superior  to  his.  Her 
lien  upon  the  land  became  an  equi- 
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§  709.  Various  proceedings  to  which  mortgagee  is  an  essential 
party. — A  mortgagee  of  real  estate  is  a  necessary  party  defendant  in 
an  action  wherein  the  relief  sought  by  the  plaintiff  is  hostile  to  the 
interest  of  such  mortgagee.^^  He  is  an  essential  party  to  any  proceed- 
ing affecting  his  rights  to  the  mortgaged  premises;  as,  for  instance, 
to  a  bill  to  set  aside  a  previous  sale  of  the  property  under  proceedings 
in  insolyency  ;^*  to  a  bill  to  compel  performance  of  a  contract  by  the 
owner  to  convey  the  estate  f^  to  an  application  to  set  apart  a  portion 
of  the  mortgaged  premises  as  a  homestead  ;^*  or  to  a  suit  to  set  aside  a 
purchase  of  real  estate  by  an  administrator  who  had  given  a  mortgage 
while  in  possession,  and  claims  title  under  his  purchase.^' 

Where  the  legal  title  to  the  mortgaged  premises  is  vested  in  the 
mortgagee  he  is  a  necessary  party  to  a  bill  to  redeem.^'  But  a  mort- 
gagee who  has  not  entered  is  not  a  necessary  party  to  a  proceeding 
which  relates  altogether  to  an  injury  done  to  the  possession;  as,  for 
instance,  to  a  complaint  for  flowage  under  the  mill  act;  for  the  dam- 
ages in  such  case  belong  exclusively  to  the  mortgagor  in  possession, 
being  paid  annually,  in  the  same  manner  that  any  other  annual  prod- 
ucts or  damages  for  injury  to  them,  or  the  possession  of  the  land,  be- 
longing to  the  mortgagor  alone.^" 

A  mortgagee  of  property  upon  which  there  exists  an  assessment  lien 
for  improvements  is  held  not  to  be  a  necessary  party  to  an  action  to 
foreclose  such  lien.^"  A  mortgagee  is  not  a  necessary  party  to  an 
action  against  a  purchaser  of  the  mortgaged  land  for  failure  to  pay 
the  mortgage  as  agreed,  thereby  causing  the  mortgagee  to  apply  to 
the  mortgage  debt  property  of  the  vendor  held  by  the  mortgagee  as 
security.  ^^ 

§  710.  Mortgagee  regarded  a  bona  fide  purchaser. — A  mortgagee 
is  to  the  extent  of  his  claim  a  purchaser  of  the  land,  and  is  entitled  to 
the  same  protection  from  all  secret  equities  and  trusts  of  which  he 
had  no  notice  as  any  other  bona  fide  purchaser.^^    But  where  the 

table  lien  on  the  proceeds,  and,  there  "^  "Woodward  v.  Wood,  19  Ala.  213; 

being  no  remedy  in  law,  she  is  en-  Essley   v.    Sloan,    16    111.    App.    63; 

titled    to    enforce    it    by    equitable  Burns    v.    Thayer,    115    Mass.    89; 

process."  Johnson  v.  Golder,  132  N.  Y.  116,  30 

==  United    Sheet   &c.   Plate   Co.   v.  N.    B.    376;     Moore   v.    Hobson,    14 

Hess,  159  Fed.  889,  87  C.  C.  A.  69.  Grant  Ch.  (U.  C.)  703. 

"Coiron  v.  Mlllaudon,  19  How.  (U.  *  Paine  v.  Woods,  108  Mass.  160. 

S.)   113,  15  L.  ed.  575.  "Krutz  v.  Gardner,  18  Wash.  332, 

'"'Hoxie  V.  Carr,  1  Sumn.   (U.  S.)  51  Pac.  397. 

173.  ='Hurwitz  y.   Gross,   5   Cal.  App. 

»Lles  v.  De  Diablar,  12  Cal.  327.  614,  91  Pac.  109. 

"Woodruff  v.   Cook,   2   Edw.    (N.  »"  Hay  den  v.  Snow,  9  Biss.  (U.  S.) 

Y.)  259.  511,  14  Fed.  70;  Hayden  T.  Drury, 
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mortgagee  at  the  time  of  taking  the  mortgage  had  actual  or  construct- 
ive notice  of  equitable  titles  to  the  premises,  or  equitable  claims  of 
third  persons,  he  will  not  be  protected  against  them.^^  He  is  not 
affected  by  his  mortgagor's  fraud  in  acquiring  his  title,^*  but  it  is 
otherwise  if  Imowledge  of  the  fraud  can  be  brought  home  to  him.^^ 

If  at  the  time  the  mortgage  is  executed  the  land  is  in  possession  of 
a  person  other  than  the  mortgagor,  such  possession  is  sufficient  to  put 
the  mortgagee  upon  inquiry  as  to  the  rights  of  the  person  in  possession, 
and  he  takes  the  mortgage  subject  to  such  rights.^" 

Where  a  creditor  takes  a  mortgage  on  realty  merely  as  security  for 
the  payment  of  an  existing  indebtedness  or  obligation,  and  without 
giving  any  new  consideration  or  changing  his  condition  in  any  man- 
ner, he  is  not  entitled  to  the  protection  accorded  a  bona  fide  purchaser 
for  value,  as  against  prior  liens  or  equities.^'^ 

The  doctrine  of  a  bona  fide  purchaser  does  not  apply  to  a  mortgagee 
of  an  equitable  interest.  Thus  a  purchase  of  land  was  made  by  a  syndi- 
cate of  several  persons,  on  the  false  representation  of  one  of  them  as  to 
the  purchase-price,  so  that  the  others  paid  for  their  interests  the 
amount  of  the  actual  purchase-price  of  the  entire  tract,  while  he, 
claiming  to  be  paying  for  his  interest  an  amount  proportional  to  that 
paid  by  them,  got  it  for  nothing,  and  the  others  were  held  to  be  en- 

3  Fed.  782;  HerfE  v.  Griggs,  121  Ind.  « Bailey  v.  Grim,  9  Biss.   (TT.  S.) 

471,  23   N.  E.   279;    Weare  v.  Will-  95;  Stockton  v.  Craddick,  4  La.  Ann. 

iams,   85   Iowa  253,   52  N.  W.   328;  282.     See  also  Parsons  v.   Crocker, 

Koon  V.  Tramel,  71  Iowa  132,  32  N.  128  Iowa  641,  105  N.  W.  162;   State 

W.  243;   Hewitt  v.  Rankin,  41  Iowa  v.  Matthews,  44  Kans.  596,  25  Pac. 

35;  Pierce  v.  Faunae,  47  Maine  507;  36,  10  L.  R.  A.  308;  Testart  v.  Belot, 

Plaisted   v.    Holmes,   58   N.    H.    619  31  La.  Ann.  795;   Putnam  v.  South- 

(quoting  text);   Brophy  Mining  Go.  worth,  197  Mass.  270,  83  N.  E.  887; 

V.  Brophy  &c.  Gold  &c.  Mining  Go.,  Warren  v.  Hayes,  74  N.  H.  355,  68 

15  Nev.  101;    Martin  v.  Jackson,  27  Atl.  193;  Gook  v.  Jack,  74  N.  J.  Eq. 

Pa.  St.  504,  67  Am.  Dec.  489.     See  584,   81  Atl.   1110;    Simpson  v.   Del 

also   Straeffer  v.   Rodman,   146   Ky.  Hoyo,  94  N.  Y.  189;    Swanstrom  v. 

1,  141  S.  W.  742,  Ann.  Gas.  1913  G,  Day,  46  Misc.  311,  93  N.  Y.  S.  192. 

549;    Sternberg  v.  Sternberg  (N.  J.  =^Drummond  v.  Krause,  8  N.  Dak. 

Eq.),  69  Atl.  492;    First  Nat.  Bank  573,  80  N.  W.  686. 

V.  Brotherton,  78   Ohio   St.   162,   84  ^American    Bldg.    &c.    Assn.    v. 

N.    E.    794;    Maas   v.    Dunmyer,    21  Warren,    101   Ark.    163,    141    S.   W. 

Okla.   434,   96   Pac.   591;    Kieffer   v.  765;   International  Harvester  Go.  v. 

Victor  Land  Co.,  53  Ore.  174,  90  Pac.  Myers,  86  Kans.  497,  121  Pac.  500,  39 

582,  98  Pac.  877;  Weaver  v.  Emison  L.  R.  A.   (N.  S.)   528;   Teal  v.  Soan- 

(Tex.    Civ.   App.),   153    S.   W.   923;  dinavian  &c.  Bank,   114  Minn.  435, 

Scott  V.  Farnam,  55  Wash.  336,  104  131  N.  W.   486;    Edwards  v.   Mont- 

Pac.  639.    See  ante  §  458.  gomery,  26  Okla.  862,  110  Pac.  779; 

=°  Sanford  v.  Davis,  181  111.  570,  54  Loan  Go.  v.  Garrison,  16  Ont.  81. 

N.  E.  977;  Lehndorf  v.  Cope,  122  111.  ""  Gewin  v.   Shields,  167  Ala.  593, 

317    13  N.  E.  505;    Rohde  v.  Rohn,  52  So.  887;    Miller  v.  Mattison,  105 

127   111    App.   579;    Arnold  v.  Whit-  Ark.  201,  150  S.  W.  710;    Haldiman 

comb,  83  Mich.  19,  46  N.  W.  1029.  v.  Taft,  102  Ark.  45,  143  S.  W.  112; 
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titled  to  his  interest  in  the  land.  The  title  to  the  land  was  taken  in 
the  name  of  one  of  such  other  purchasers  as  trustee.  The  person  who 
had  made  the  false  representations  gave  a  mortgage  of  his  undivided 
proportion  of  the  land,  and  it  was  held  that  the  mortgagee  did  not 
stand  in  the  position  of  a  bona  fide  incumbrancer  without  notice.^* 
The  mortgagee  acquired  the  mortgagor's  interest,  burdened  with  every 
prior  equity  charged  upon  it.'° 

If  the'  mortgage  was  executed  by  the  mortgagor  for  the  purpose  of 
defrauding  his  creditors,  although  the  mortgagee  had  no  notice  of 
such  fraudulent  intent,  he  can  not  be  considered  a  bona  fide  purchaser 
beyond  the  amount  paid  by  him  at  the  time.*"  But  a  mortgagee  who 
has  knowledge  of  a  previous  conveyance  of  the  mortgaged  property, 
although  it  be  fraudulent  as  to  the  mortgagor's  creditors,  can  not  call 
in  question  its  validity.*^  The  assignee  of  a  mortgage  is  also  a  pur- 
chaser.*^ 

§  711.  Purchase  of  equity  of  redemption  by  mortgagee. — That  a 
mortgagee  may  purchase  the  mortgagor's  equity  of  redemption  was 
doubted  in  some  early  cases,  but  is  as  a  general  proposition  true,*^ 


Mize  V.  Bank  of  Whegham,  138  Ga. 
499,  75  S.  E.  629;  Harris  v.  Evans, 
134  Ga.  161,  67  S.  B.  880;  Moody  v. 
Martin  (Tex.  Civ.  App.),  117  S.  "W. 
1015;  McDonald  v.  Johns,  62  Wash. 
521,  114  Pac.  175,  S3  L.  R.  A.  (N. 
S.)  57. 

'^  Shoufe  v.  Griffiths,  4  Wash.  St. 
161,  30  Pac.  93. 

™  Boone  v.  Chiles,  10  Pet.  (U.  S.) 
177,  9  L.  ed.  388;  Vattier  v.  Hinde, 
7  Pet.  (tJ.  S.)  252,  8  L.  ed.  675;  Shir- 
ras  V.  Caig,  7  Cranch  (U.  S.)  34,  3 
L.  ed.  260. 

'"Hall  V.  Arnold,  15  Barb.  (N.  Y.) 
599;  Tripp  v.  Vincent,  8  Paige  (N. 
y.)  176. 

"Fox  V.  Willis,  1  Mich.  321. 

'"Hayden  v.  Drury,  3  Fed.  782. 

^  Villa  V.  Rodriguez,  12  Wall.  (U. 
S.)  323,  20  L.  ed.  406;  Peagler 
V.  Stabler,  91  Ala.  308,  9  So. 
157;  McMillan  v.  Jewett,  85  Ala. 
476,  5  So.  145;  Stoutz  v.  Rouse, 
84  Ala.  312,  4  So.  170;  Den- 
nis V.  Tomlinson,  49  Ark.  568,  6  S. 
W.  11;  Phelan  v.  De  Martin,  85  Cal. 
365,  24  Pac.  725;  Green  v.  Butler, 
26  Cal.  595;  Walker  v.  Farmers' 
Bank,  8  Houst.  (Del.)  258,  10  Atl. 
94;  Jones  v.  Foster,  175  111.  459,  51 


N.  E.  862;  Conant  v.  Riseborough, 
139  111.  383,  28  N.  E.  789;  Scanlan 
v.  Scanlan,  184  111.  630,  25  N.  E. 
652;  Hinkley  v.  Wheelwright,  29 
Md.  341;  Hicks  v.  Hicks,  5  Gill  &  J. 
(Md.)  75;  Wilson  v.  Vanstone,  112 
Mo.  315,  20  S.  W.  612;  Clark  v. 
Clough,  65  N.  H.  43,  23  Atl.  526; 
Ten  Eyck  v.  Craig,  62  N.  Y.  406,  2 
Hun  452,  5  Thomp.  &  C.  65;  Remsen 
V.  Hay,  2  Bdw.  (N.  Y.)  535;  Shelton 
V.  Hampton,  6  Ired.  L.  (N.  Car.) 
216;  Knight  v.  Majoribanks,  2  Mac. 
&  G.  10.  But  see  McLeod  v.  BuUard, 
84  N.  Car.  515;  Whitehead  v.  Hellen, 
76  N.  Car.  99;  Lee  v.  Pearce,  68  N. 
Car.  76.  In  Whichcote  v.  Lawrence, 
3  Ves.  Jr.  740,  Lord  Chancellor 
Loughborough  states  the  rule  with 
force  and  accuracy:  "The  rule  is 
laid  down  not  very  correctly,  in 
most  of  the  cases,  where  you  find  ft. 
It  is  stated  as  a  proposition,  that  a 
trustee  can  not  buy  of  the  cestui  que 
trust.  Certainly  that  naked  propo- 
sition is  not  correctly  true;  but  an 
emanation  from  that  which  prevails 
in  all  cases,  in  all  laws  and  coun- 
tries where  trusts  are  admitted,  led 
to  great  discussion  in  McEnzle'a 
case,  to  prove  that  the  sale,  where 
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though  the  transaction  will  be  closely  scrutinized,  so  as  to  prevent  any 
oppression  of  the  debtor.** 

It  would  seem  that  the  purchase  of  the  mortgagor's  interest  by  the 
mortgagee,  or  the  release  to  the  mortgagee  of  the  mortgagor's  equity 
of  redemption,  must  take  place  at  some  time  subsequent  to  the  execu- 
tion of  the  mortgage  and  not  contemporaneously  therewith,*' 

The  relation  between  them  is  not  so  far  analogous  to  that  hetween 
a  trustee  and  cestui  que  trust  as  to  preclude  the  mortgagee's  purchas- 
ing. The  real  reason  why  a  person  standing  in  the  relation  of  trustee 
can  not  purchase  from  his  cestui  que  trust  is,  that  he  can  not  purchase 
that  which  he  has  to  sell.  He  has  a  duty  to  perform  as  a  trustee,  in 
selling  for  the  best* advantage  of  his  beneficiary;  and  this  is  inconsist- 
ent with  his  "personal  interest  to  obtain  the  property  on  terms  ad- 
vantageous to*  himself.  But  there  is  no  trust  relation  between  the 
mortgagor  and  the  mortgagee.  The  mortgagee  is  under  no  obligatien 
to  protect  the  equity  of  redemption.  In  exercising  a  sale  under  the 
power  which  usually  accompanies  a  mortgage,  this  trust  relation  will 
arise  so  as  to  prevent  his  purchasing  unless  he  is  authorized  by  statute, 
or  by  the  contract  itself,  to  become  a  purchaser.  There  he  has  a  trust 
to  fulfil  in  selling  for  the  mortgagor.  But  until  this  trust  arises  he 
may  deal  with  the  mortgagor  himself  in  respect  to  the  mortgaged  es- 
tate; subject  only  to  the  qualification  that  the  courts  look  upon  their 
transactions  with  jealousy,  and  will  set  aside  a  purchase  made  by  the 
mortgagee,  when  by  the  infiuence  of  his  position  or  by  constructive 
fraud,  he  has  gained  an  unconscionable  advantage,  and  has  purchased 
the  equity  of  redemption  for  a  less  price  than  others  would  have 

the  -trustee  to  sell  is  the  purchaser,  nlngham,  7  Fed.  689;  Jones  v.  Fos- 

is  ipso  jure  null;   that  there  is  no  ter,  175  111.  459,  51  N.  E.  862.    See 

sale,  no  contracting  party.    That  is  also  Cassem  v.  Heustis,  201  111.  208, 

not  the  real  sense  of  the  proposi-  66  N.  B.  283,  94  Am.  St.  160;    De 

tion;   hut  it  is  this — which  is  very  Lancey  v.  Finnegan,  86  Minn.  255, 

plain  in  point  of  equity,  and  a  prin-  90  N.  W.  387;  Gassert  v.  Strong,  38 

clple    of   clear    reasoning — that   he  Mont.  18,  98  Pac.  497;  Odell  v.  Mont- 

who  undertakes  to  act  for  another  ross,  68  N.  Y.  499;  Faulkner  v.  Cody, 

in  any  matter  shall  not  in  the  same  45  Misc.  (N.  Y.)  64,  91  N.  Y.  S.  633; 

matter  act  for  himself.    Therefore  Liskey  v.  Snyder,  56  W.  Va.  610,  49 

a  trustee  to  sell  shall  not  gain  any  S.  E.  515. 

advantage  by  being  himself  the  per-  "Parmer  v.  Parmer,  74  Ala.  285; 

son  to  buy.     He  is  not  acting  with  Clark  v.  Landon,  90  Mich.  83,  51  N. 

that  want  of  interest,  that  total  ab-  W.  357;  Batty  v.  Snook,  5  Mich.  231; 

sence  of  temptation,  that  duty  im-  De   Lancey   v.   Finnegan,   86   Minn, 

posed  upon  him,  that  he  shall  gain  255,  90  N.  W.  387;  Shelton  v.  Hamp- 

no  profit."    See  post  §§  1038-1046.  ton,  6   Ired.  L.    (28  N.  Car.)    216; 

•"Peugh  V.  Davis,  96  U.  S.  332,  24  Shaw  v.  "Walbridge,  33  Ohio  St.  1; 

L.  ed.  775;  Savings  &c.  Assn.  v.  Da-  Wing  v.  Cooper,  37  Vt  169. 
vidson,  97  Fed.  696;  Oliver  v.  Cun- 
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given.*"  In  the  absence  of  fraud,  undue  influence,  or  confidential  re- 
lations, the  mortgagee  may  purchase  the  equity  of  redemption  of  the 
mortgagor,  upon  the  same  footing  that  any  other  person  may  pur- 
chase it.*^ 

The  general  rule  therefore  is  that  the  mortgagee  may  acquire  the 
equity  of  redemption  either  directly  from  the  owner,  or  at  a  sale  by 
his  assignee  in  bankruptcy,  or  by  his  creditor  upon  execution.**  But 
the  consideration  for  such  a  sale  must  be  adequate.*" 

An  indebtedness  existing  between  the  parties  has  been  held  to  be 
a  valid  consideration.^" 

Where  the  land  is  sold  on  execution  under  a  judgment  constituting 
an  elder  lien  to  that  of  the  mortgage,  the  mortgagee  may  acquire  such 
paramount  title  by  purchase.^^   He  may  acquire  any  title  adverse  to 


"Russell  V.  Southard,  12  How.  (U. 
S.)  139,  13  L.  ed.  927;  Oliver  v.  Cun- 
ningham, 7  Fed.  689;  Webb  v. 
Rorke,  2  Sch.  &  Lef.  661,  per  Lord 
Redesdale;  Ford  v.  Olden,  L.  R.  3 
Eq.  461. 

"De  Martin  v.  Phelan,  47  Fed. 
761;  Phelan  v.  De  Martin,  85  Gal. 
365,  24  Pac.  725.  In  the  case  first 
cited  Hawley,  J.,  said:  "Parties 
who  are  in  poor  and  destitute  cir- 
cumstances, if  they  have  any  prop- 
erty, and  wish  to  dispose  of  it,  are 
often  compelled  by  their  necessities 
to  sell  their  property  for  less  than 
its  real  value;  but  if  they  obtain  all 
that  they  ask  for  it,  or  voluntarily 
accept  what  Is  offered,  and  there  is 
no  fraud,  deceit,  oppression.  Im- 
proper or  undue  influence,  or  confi- 
dential relations  existing  between 
them,  courts  of  equity  have  no  juris- 
diction, power,  or  authority  to  set 
aside  such  transactions.  There  is  in 
most  cases  a  contest  between  the  pur- 
chaser and  the  seller  of  real  prop- 
erty; the  purchaser  usually  endeav- 
oring to  buy  the  property  at  the 
lowest  price  the  owner  is  willing  to 
take,  and  the  owner  trying  to  get 
the  highest  price  the  purchaser  is 
willing  to  pay.  In  a  certain  sense 
the  purchaser,  with  ready  money  at 
his  command,  takes  advantage  of  the 
circumstances  of  the  owner  who  is 
poor,  and  by  reason  of  his  poverty 
is  willing  to  sell  for  whatever  is 


offered.  When  the  parties  are  deal- 
ing at  ai'm's-length  in  the  open 
market,  and  no  unfair  or  improper 
measures  are  used  or  misrepresenta- 
tions made,  it  would  be  absurd  to 
say  that  a  court  of  equity,  years 
afterward,  when  the  party  selling 
had  met  with  financial  success,  and 
acquired  sufficient  means  to  repay 
the  purchase-money,  could  be  called 
upon  to  annul  the  sale.  It  is  only 
in  cases  where  the  bona  fides  of  the 
transaction  is  called  in  question, 
and  when  fraud  or  other  like  causes 
above  enumerated  is  alleged,  that 
courts  of  equity  are  authorized  to 
interfere." 

«Blythe  v.  Richards,  10  Serg.  & 
R.  (Pa.)  261,  13  Am.  Dec.  672. 

■"Noble  V.  Graham,  140  Ala.  413, 
37  So.  230;  De  Lancey  v.  Finnegan, 
86  Minn.  255,  90  N.  W.  387;  McGill 
V.  Thome,  70  S.  Car.  65,  48  S.  B. 
994;  Liskey  v.  Snyder,  56  W.  Va. 
610,  49  S.  E.  515. 

"Glover  v.  Fitzpatrick,  4  Ind. 
Ter.  224,  69  S.  W.  856. 

"  Junkins  v.  Lovelace,  72  Ala.  303 ; 
Walthall  V.  Rives,  34  Ala.  91;  Du- 
val V.  Planters'  &c.  Bank,  10  Ala. 
636;  Dennis  v.  Tomlinson,  49  Ark. 
568,  6  S.  W.  11;  Harrison  v.  Rob- 
erts, 6  Fla.  711;  Trimm  v.  Marsh, 
54  N.  Y.  599,  13  Am.  Rep.  623;  Dunn 
V.  Oettinger,  148  ^f.  Car.  276,  61  S. 
E.  679;  Sturdevant  v.  Mather,  20 
Wis.  576. 
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the  mortgagor,  whatever  it  may  be,  and  set  it  up  against  his  claim  to 
redeem.°^ 

If  the  mortgage  was  made  by  a  deed  absolute  upon  its  face,  the 
mortgagee  may  show  that  the  equity  of  redemption  was  subsequently 
released  to  him  by  a  parol  agreement  of  the  grantor.^^  In  such  a  case 
the  courts  withhold  their  aid,  and  leave  the  deed,  which  is  absolute 
in  form,  to  carry  the  estate  in  fee,  as  it  purports  to  do.^* 

But  if  the  alleged  parol  agreement  for  a  release  of  the  equity  of 
redemption  is  denied,  it  must  be  established  by  clear  and  satisfactory 
evidence.  In  case  the  evidence  is  conflicting,  the  court  will  still  treat 
the  deed  as  a  mortgage,  and  allow  a  redemption  on  payment  of  the 
debt  and  interest  in  full.'' 

The  mortgagor  will  not  be  allowed  to  invoke  the  statute  of  frauds 
in  an  action  to  cancel  the  absolute  deed,  but  this  will  be  left  to  carry 
the  estate  in  fee  as  it  purports  to  do.'^ 

If  a  mortgagee  accepts  from  his  mortgagor  a  conveyance  of  the 
equity  of  redemption  in  satisfaction  of  the  mortgage  debt,  after  the 
mortgagor  has  dedicated  a  portion  of  the  mortgaged .  land  to  the  pub- 
lic for  a  park  or  other  public  purpose,  the  mortgagee  acquires  a  title 
subject  to  such  dedication.  While  the  mortgagee  might  have  fore- 
closed his  mortgage  and  conveyed  a  title  free  of  any  incumbrance 
placed  upon  the  property  after  making  the  mortgage,  yet  the  accept- 
ance by  the  mortgagee  of  a  deed  in  satisfaction  of  the  debt  gave  to 
him  only  such  title  as  the  grantor  had  at  the  time  when  the  deed 
was  executed.'^ 

""Walthall   V.   Rives,   34  Ala.   91;  ''Bazemore    v.    Mullins,    52    Ark. 

Harrison  v.  Roberts,  6  Fla.  711.  207,   12   S.  W.   474,   Gockrell,   C.  J., 

'^  McMillan  v.  Jewett,  85  Ala.  476,  said:     "The  doctrine  allowing  a  con- 

5  So.  145;   Bazemore  v.  Mullins,  52  veyance    to    absorb   an    interest   in 

Ark.  207,  12   S.  W.  474;    Turner  v.  land   which    the    conveyance    alone 

Littlefield,  142  111.  630,  32  N.  E.  522;  did  not  convey,  in  order  to  prevent 

Shaw  V.  Walbridge,  33  Ohio   St.  1.  injury   being   done   to   one   without 

But  it  has  been  held  that  a  subse-  fault,  is  of  frequent  application,  and 

quent  surrender  by  the  mortgagee,  is  illustrated  in  the  cases  of  Bram- 

and  the   advancement  of  a  further  ble  v.  Kingsbury,  39  Ark.  131,  and 

sum,  equal,  with  the  previous  loan.  Gill  v.  Hardin,  48  Ark.  409,  3  S.  W. 

to  the  agreed  value  of  the  land,  are  519.     In   the   latter   case,   one   who 

not  sufficient  to  divest  the  title  of  had  executed   an   absolute   deed,   to 

the  mortgagor  or  bar  his  right  of  have  effect  only  as  a  mortgage,  and 

redemption.      Jones    v.     Blake,     33  who  remained  in  possession  of  the 

Minn.  362,  23  N.  W.  638.     See  ante  land  which  he  conveyed,  was  denied 

§  338.  the  aid  of  equity  to  assert  his  title 

=*  Peugh  V.  Davis,  96  U.  S.  332,  24  against  an  innocent  purchaser  from 

L.  ed.  775;   Sliney  v.  Davis,  11  Colo,  the  holder  of  the  legal  title,  because 

App.  480,  53  Pac.  686;  Trull  v.  Skin-  the  proof  showed  that  he  was  not 

ner,  17  Pick.  (Mass.)  213.  in  position  to  ask  equity." 

« Marshall   v.   Williams,    21    Ore.  ■''Archer  v.  Salinas  City,  93  Cal. 

258,  28  Pac.  137.  42,  28  Pac.  839. 
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§  712.  Purchase  of  equity  of  redemption  by  mortgagee  in  posses- 
sion.— ^The  fact  that  the  mortgagee  is  in  possession  does  not  change 
the  rule.  By  taking  possession  he  does  not  become  a  trustee,  except  in 
a  limited  sense.  He  may,  perhaps,  be  called  a  trustee  in  respect  to  his 
liability  to  account  for  the  rents  and  profits.^^  "No  trust  is  expressed 
in  the  contract;  it  is  only  raised  by  implication  in  subordination  to 
the  main  purpose  of  it;  and  after  that  is  fully  satisfied  its  primary 
character  is  not  fiduciary."^*  No  such  relation  of  trust  and  confidence 
exists  between  the  mortgagor  and  mortgagee  as  will  prevent  the  latter 
from  acquiring  title  to  the  subject-matter  of  the  mortgage  either  under 
his  own  or  any  other  valid  lien.** 

Where  a  mortgagee  has  acquired  an  outstanding  title,  equity  will 
sometimes  regard  him  a  trustee,  and  decree  that  he  stands  as  a  pur- 
chaser for  the  benefit  of  the  mortgagor  and  be  allowed  what  he  ex- 
pended in  the  purchase  on  an  accounting."^ 

A  purchase  by  the  mortgagee  in  possession  will  be  carefully  scru- 
tinized when  fraud  is  charged;  and  to  avoid  the  purchase  in  equity 
it  is  not  necessary  to  show  actual  fraud,  but  constructive  fraud  is  sufii- 
cient  for  that  purpose,  or  even  an  unconscientious  advantage  taken  of 
a  mortgagor  in  needy  circumstances,  which  ought  not  to  be  retained."^ 
A  grossly  inadequate  price  paid  for  the  equity  of  redemption  is  ground 
for  such  relief.*^ 

An  agreement  made  between  the  mortgagor  and  mortgagee,  after 
the  making  of  the  mortgage,  that  the  mortgagee  may  purchase  the 
equity  of  redemption  at  an  appraisal,  in  the  absence  of  any  xmfair- 
ness  in  its  terms,  will  be  held  valid  and  enforced.''* 

"» Duval  V.  Planters'  &c.  Bank,  10  Davis  v.  Winn,  2  Allen  (Mass.)  Ill; 

Ala.  636;  Easton  v.  Montgomery,  90  Cameron  v.   Irwin,   5   Hill   (N.  Y.) 

Cal.  307,  27  Pac.  280;  per  Chief  Jus-  272;   Darcy  v.  Hall,  1  Vern.  49. 

tice  Shaw,  in  King  v.  State  Mut.  F.  "=  Russell  v.  Southard,  12  How.  (U. 

Ins.  Co.,  7  Cush.  (Mass.)  1,  54  Am.  S.)    139,  13  L.   ed.   927;    Perkins  v. 

Dec.  683;  Ten  Byck  v.  Craig,  62  N.  Drye,  3  Dana  (Ky.)  170;  McLeod  v. 

Y.  406;   Clark  v.  Bush,  3  Cow.   (N.  Bullard,    88    N.    Car.    515;     Lee    v. 

Y.)  151.  Pearce,  68  N.  Car.  76;   Chapman  v. 

""Sir    Thomas    Plumer,    in    Choi-  Mull,    7    Ired.    Eq.    (N.    Car.)    292; 

mondeley  v.  Clinton,  2  Jac.  &  Walk.  Hyndman  v.  Hyndman,  19  Vt.  9,  46 

183.  Am.  Dec.  171. 

""Walthall  v.   Rives,   34   Ala.   91;  ™McKinstry  v.  Conly,  12  Ala.  678. 

Harrison  v.  Roberts,  6  Pla.  711;  Ten  "Austin  v.  Bradley,  2  Day  (Conn.) 

Eyck  V.  Craig,  62  N.  Y.  406;   Cam-  466.     In   this   case   the   mortgagor, 

eron  v.  Irwin,  5  Hill   (N.  Y.)   272;  after    a    breach    of    the    condition, 

Williams  v.  Townsend,  31  N.  Y.  Su-  agreed  in  writing  to  make  an  abso- 

per.  Ct.  411;   Shepard  v.  Vincent,  38  lute  conveyance  of  the  premises  by 

Wash.  493,  80  Pac.  777.  warranty  deed,  on  command,  at  an 

"■  Harper  v.  Ely,  70  111.  581.    Com-  appraisal,  and  that  if  the  appraised 

pare  Davis  v.  Bean,  114  Mass.  358;  value  should  be  more  than  the  sum 
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The  mortgagee  in  possession  may  even  purchase  the  equity  of  re- 
demption at  a  sale  upon  an  execution  in  his  own  favor  issued  upon  a 
judgment  for  a  debt  other  than  the  mortgage  debt ;  and  may  hold  the 
title  adversely  to  the  mortgagor  if  he  does  not  redeem,  as  from  a  sale 
upon  execution.*' 

§  713.  Mortgagee  acquiring  title  at  tax-sale. — There  is  a  limita- 
tion of  this  rule  whenever  the  mortgagee  has  either  expressly  assumed 
any  duty  to  protect  the  mortgaged  estate  in  any  particular,  or  such  a 
duty  impliedly  arises  from  the  relation  of  the  parties.  Thus,  for  in- 
stance, it  is  generally  the  duty  of  the  mortgagee  in  possession  and  re- 
ceiving an  income  from  the  estate  to  pay  the  taxes  upon  it ;  and  there- 
fore he  is  not  allowed  to  suffer  the  estate  to  be  sold  for  taxes,  and, 
upon  purchasing  it  in,  to  set  up  this  title  as  a  bar  to  the  mortgagor's 
redeeming.  He  is,  on  the  contrary,  regarded  as  holding  this  title  in 
trust  for  the  mortgagor's  benefit."®  He  may,  however,  under  some  cir- 
cumstances, acquire  a  tax  title,  and  hold  it  adversely  to  the  owner  of 
the  equity  of  redemption ;°'  but  this  is  only  when  he  is  under  no  obli- 
gation himself  to  pay  the  taxes  on  which  the  sale  was  made.  Generally 


due  on  the  mortgage,  the  balance 
should  be  paid  to  the  mortgagor 
within  one  year  from  the  date  of 
the  agreement.  The  appraisal  was 
made,  and  the  balance  due  the  mort- 
gagor was  tendered  within  the  time 
specified  to  his  executors,  he  having 
died,  and  a  demand  made  of  a  con- 
veyance. The  court  held  that  the 
agreement  should  be  enforced. 

"Walthal  V.  Rives,  34  Ala.  92; 
Harrison  v.  Roberts,  6  Fla.  711; 
Woodlee  v.  Burch,  43  Mo.  231; 
Trimm  v.  Marsh,  54  N.  Y.  599,  IS 
Am.  Rep.  623. 

•"Middletown  Savings  Bank  v. 
Bacharach,  46  Conn.  413;  Stinson 
V.  Connecticut  Mut.  L.  Ins.  Co.,  174 
111.  125,  51  N.  E.  193;  Gorham  v. 
Farson,  119  111.  425,  10  N.  B.  1;  Ra- 
gor  V.  Lomax,  22  111.  App.  628;  Fair 
V.  Brown,  40  Iowa  209;  Maxfield  v. 
Willey,  46  Mich.  252,  9  N.  W.  271; 
Woodbury  v.  Swan,  59  N.  H.  22; 
Beckwith  v.  Sebom,  31  W.  Va.  1,  5 
S.  E.  453;  Fisk  v.  Brunette,  30  Wis. 
102.  See  also  Ward  v.  Matthews, 
80  Cal.  343,  22  Pac.  187;  Jackson  v. 
Relf,  26  Fla.  465,  8  So.  184;  Martin 
V.  Swofford,  59  Miss.  328;  Cauley  v. 
Sutton,  150  N.  Car.  327,  64  S.  E.  3; 


Hall  V.  Westcott,  15  R.  I.  373,  5  Atl. 
629;  First  Nat.  Bank  v.  McCarthy, 
18  S.  Dak.  218,  100  N.  W.  14;  Wat- 
son v.  Ryan,  3  Tenn.  Ch.  40. 

"  See  ante  §  680;  Waterson  v.  De- 
voe,  18  Kans.  223;  Morrow  v.  Dows, 
28  N.  J.  Eq.  459;  Cornell  v.  Wood- 
ruff, 77  N.  Y.  203;  Williams  v.  Town- 
send,  31  N.  Y.  411.  So  where  he  has 
assigned  the  mortgage  with  a  guar- 
anty of  payment.  Manhattan  Trust 
Co.  V.  Richards  Trust  Co.,  13  S. 
Dak.  877,  83  N.  W.  425.  See  also 
McLaughlin  v.  Acom,  58  Kans.  514, 
50  Pac.  441;  Lawrence  v.  Lawrence, 
145  Ky.  61,  140  S.  W.  36;  Hopkins 
V.  Sanders,  172  Mich.  227,  137  N.  W. 
709;  G.  F.  Sanborn  Co.  v.  Alston,  153 
Mich.  463,  117  N.  W.  625;  Reimer  v. 
Newel,  47  Minn.  237,  49  N.  W.  865; 
Eastman  v.  Thayer,  60  N.  H.  408; 
Farmer  v.  Ward,  75  N.  J.  Eq.  33,  71 
Atl.  401;  Ten  Eyck  v.  Craig,  62  N. 
Y.  406;  Cauley  v.  Sutton,  150  N. 
Car.  327,  64  S.  E.  3;  James  v.  Brain- 
ard,  64  Wash.  175,  116  Pac.  633; 
Beckwith  v.  Seborn,  31  W.  Va.  1, 
5  S.  E.  453;  Summers  v.  Kanawha, 
26  W.  Va.  159;  Miller  v.  McCuaig,  6 
Manitoba  539. 
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a  mortgagee  not  in  possession  is  under  no  obligation  to  pay  the  taxes 
on  the  mortgaged  property,  and  it  is  said  in  some  cases  that  there  is 
no  reason  wh_y  he  may  not  acquire  title  to  the  property  by  a  fair  pur- 
chase at  a  tax  sale."' 

But  the  rule  is  otherwise  if  the  mortgagee  is  in  possession  and  re- 
ceiving the  rents  and  profits.""  In  a  recent  Iowa  ease  it  is  held  that  a 
mortgagee  purchasing  the  premises  under  a  foreclosure  decree  subse- 
quently reversed,  may,  while  holding  an  apparent  title  under  the 
sheriffs  deed,  acquire  for  himself  a  tax  title.^" 

A  first  mortgagee  may  cut  off  the  lien  of  a  second  mortgagee  by 
purchasing  the  property  at  a  tax-sale.'^ 

The  mortgagee  lawfully  acquires  for  his  own  benefit  and  protection 
any  outstanding  paramount  title.'^ 

§  714.  Where  mortgagee  is  under  obligation  to  pay  taxes. — It  is 
claimed  by  some  authorities  that  a  mortgagee  is  under  no  obligation 
to  pay  taxes  on  the  mortgaged  property,  in  the  absence  of  a  provision 
in  the  mortgage  requiring  him  to  do  so  f  but  it  would  seem  that  the 
mortgagee,  whether  in  possession  or  out  of  possession,  in  the  absence 
of  an  agreement  on  his  part  to  pay  the  taxes,  is  under  duty  to  pay 
same  on  failure  or  neglect  of  the  mortgagor  to  do  so.  The  tax  is  para- 
mount to  the  lien  of  the  mortgagee  as  well  as  the  title  of  the  mort- 
gagor, and  neither  are  at  liberty  to  neglect  the  payment  thereof.  If 
the  duty  of  paying  the  taxes  to  protect  the  lien  of  the  mortgagee,  ia 
default  of  such  payment  by  the  mortgagor,  is  upon  the  mortgagee,  or 
if  by  reason  of  his  mortgage,  he  has  an  interest  in  the  land,  then  pay- 
ment of  taxes  or  redemption  from  sale  therefor  must  be  presumed  to 
be  for  the  benefit  of  the  entire  estate.    The  mortgagee's  equitable  in- 

"'Waterson    v.    Devoe,    18    Kans.  Pac.   601;    Brown  v.   Simons,  44  N. 

223;    Coombs  v.  Warren,  34   Maine  H.    475;     Shoemaker    v.    Bank,    15 

89;    Eastman   v.   Thayer,   60   N.   H.  Phila.   (Pa.)   297;   Burchard  v.  Rob- 

408;    Chapman  v.  Mull,  7  Ired.  Eq.  erts,  70  Wis.  Ill,  35  N.  W.  286,  5 

(N.  Car.)  292;   Beckwith  v.  Seborn,  Am.  St.  148. 

31  W.  Va.  1,  5  S.  E.  453;  Summers  v.  '"National   Surety  Co.  v.  Walker 

Kanawha,  26  W.  Va.  159;   Smith  v.  (Iowa),  117  N.  W.  1114. 

Lewis,  20  Wis.  350.     So  in  Minne-  "Connecticut  Mut.  L.  Ins.  Co.  v. 

sota,  under  G.  S.  1878,  ch.  11,  §  87;  Bulte,   45   Mich.   113,  7   N.   W.   707. 

Gen.  Stat.  1913,  §  8132;   Reimer  v.  But    compare   Anson   v.   Anson,    20 

Newel,  47  Minn.  237,  49  N.  W.  865.  Iowa  55,  89  Am.  Dec.  514. 

But  see  Maxfield  v.  Willey,  46  Mich.  ™  Gjerness  v.   Mathews,   27   Minn. 

252,  9  N.  W.  271.    See  post  §§  1080-  320,  7  N.  W.  355. 

1134.  "  Price  v.  Salisbury,  41  Okla.  416, 

"■Schenck  v.  Kelley,  88  Ind.  444;  138   Pac.   1024;    Jones  v.   Black,   18 

Miller  v.   Zlegler,   31   Kans.   417,   2  Okla.  344,  90  Pac.  422. 
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terest  in  the  land  makes  it  his  duty  to  see  to  it  that  the  taxes  are 
paid.''* 

When  the  payment  of  the  taxes  is  a  duty  on  the  part  of  the  mort- 
gagee, he  is  like  a  trustee,  and  can  not  affect  the  rights  of  the  mort- 
gagor by  purchasing  the  property  at  a  sale  for  such  taxes.''  Such  is 
his  position  when  he  has  taken  possession  of  the  premises  for  the  pur- 
pose of  foreclosing  his  mortgage.''  He  may  pay  the  taxes  and  add 
the  amount  to  the  debt  secured  by  the  mortgage,  but  he  can  not  ac- 
quire an  adverse  title  by  a  purchase  at  a  sale  by  the  tax  collector." 
Moreover,  if  the  mortgagee  has  bought  the  tax  title  for  the  benefit  of 
the  mortgagor  as  well  as  for  his  own  benefit,  he  can  not  afterward 
set  it  up  against  the  mortgagor  to  defeat  a  redemption  by  him.'^  If  a 
mortgagee,  standing  in  the  relation  of  a  mortgagee  in  possession,  ac- 
quires a  tax  title,  and  afterward  sells  the  property  under  his  power 
of  sale  and  becomes  the  purchaser,  he  can  not  set  up  his  tax  title  as 
against  a  right  of  dower  which  was  not  released  in  the  mortgage.''' 

A  junior  mortgagee  can  not,  before  foreclosure  of  his  mortgage,  ac- 
quire a  title  to  the  premises  paramount  to  a  prior  mortgage  by  taking 
a  tax  deed  of  the  same.  If  the  mortgagee  acquires  such  title  after  fore- 
closure of  his  mortgage  and  purchase  of  the  premises,  he  can  not  set 
it  up  against  the  first  mortgagee  if  the  tax  was  levied  after  he  took 
possession,  because  he  would  then  stand  in  the  place  of  a  purchaser, 
who  is  bound  to  pay  the  taxes.*"  Whether  he  could  gain  any  rights 
superior  to  those  of  the  first  mortgagee  by  purchasing  a  tax  title,  out- 
standing at  the  time  of  the  foreclosure  of  his  mortgage,  or  issued  upon 
a  sale  for  taxes  assessed  before  that  time,  and  which  he  was  under  no 
obligation  to  pay,  has  not,  perhaps,  been  decided;  but  it  would  seem 
that  he  should  not  be  allowed  to  set  up  such  title  so  as  to  wholly  de- 
feat the  rights  of  the  prior  mortgagee.  Upon  the  ground  that  taxes 
are  charged  as  much  upon  the  mortgage  interest  as  upon  the  equity  of 
redemption,  it  has  been  declared  that  a  subsequent  mortgagee  can  not, 
by  purchasing  the  tax  title,  use  it  adversely  to  the  first  mortgage.  Such 

"  See  Jones  v.  Black,  18  Okla.  344,  Fed.  696;  Johnson  v.  Payne,  11  Nebr. 

90   Pac.   422,   dissenting   opinion  of  269,  9  N.  W.  81;   Brown  v.  Simons, 

Burwell,  J.  44  N.  H.  475;  Brevoort  v.  Randolph, 

"Ten  Eyck  v.  Craig,  62  N.  Y.  406,  7  How.  Pr.    (N.  Y.)    398.     See  also 

per  Andrews,  J.;    Moore  v.  Titman,  Lidster  v.  Poole,  122  111.  App.  227; 

44  111.  367;   Chickering  v.  Failes,  26  Fuhrman   v.   Power,  43  Wash.   533, 

111.  507.     See  also  Nielsen  v.  Central  86  Pac.  940. 

Nebraska    Land    &c.    Co.,    87    Nebr.        "Moore    v.    Titman,   44    111.    367; 

518,  127  N.  W.  897.  Martin  v.  Swofford,  59  Miss.  328. 

"Brown  v.  Simons,  44  N.  H.  475.         ™ Walsh  v.  Wilson,  130  Mass.  124. 

"  Savings  &c.  Soc.  v.  Davidson,  97        «'  Smith  v.  Lewis,  20  Wis.  350. 
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title  in  his  hands  inures  to  the  protection  rather  than  the  destruction 
of  the  title  of  the  prior  mortgagee.*^ 

As  between  the  first  mortgagee  and  the  second  mortgagee,  it  being 
the  duty  of  one  as  much  as  of  the  other  to  pay  the  taxes,  one  can  not 
acquire  a  tax  title  on  the  mortgaged  property  as  against  the  other.*^ 
But  if  the  mortgagee  pays  the  taxes  and  his  rights  are  cut  off  by  fore- 
closure of  the  first  mortgage,  he  is  entitled  to  reimbursement.^^ 

Whether  the  mortgagee's  lien  is  affected  by  a  tax  sale  depends  upon 
the  statute  in  force  when  the  mortgage  was  made.  There  is  no  doubt 
the  legislature  has  power  to  make  taxes  a  lien  paramount  to  mortgages 
and  other  liens  taken  after  the  enactment  of  a  statute  to  that  effect.** 
But,  generally,  the  mortgagee  has  the  right  to  redeem  from  a  tax  sale, 
within  a  limited  time  after  receiving  notice  of  the  sale.'" 

This  right  to  redeem  is  not  dependent  upon  his  continuing  to  be  a 
mortgagee,  but  is  an  interest  in  the  land  mortgaged  which  passes  to 
any  grantee  of  the  land  who  claims  under  a  conveyance  of  it  by  the 
mortgagee  whether  before  or  after  the  foreclosure.  Thus  where  there 
was  a  tax  sale  of  land  subject  to  a  mortgage,  the  holder  of  which  after- 
ward foreclosed  his  mortgage  by  sale  under  the  power  to  one  who  re- 
conveyed  the  land  to  the  mortgagee,  the  latter  was  entitled  to  redeem 
from  the  tax  sale  within  the  time  limited  after  actual  notice  to  him  of 
the  tax  sale;  and  the  mortgagee  having  subsequently  conveyed  the 
property  to  another  and  having  taken  a  mortgage  back  from  the  pur- 
chaser the  mortgagee  under  the  mortgage  last  made  was  entitled  to 
redeem  within  the  same  period.'" 

If  a  mortgagee  of  a  lease  obtains  a  renewal  of  it,  the  mortgagor  is 
entitled  to  the  benefit  of  it  on  paying  the  mortgagee  for  his  charges. 
"The  mortgagee  but  grafts  upon  his  stock,  and  it  shall  be  for  the 
mortgagor's  benefit.'"''   The  rule  is  the  same  in  case  the  lease  expired 

^Horton    v.    IngersoU,    13    Mich.  *■  Parker  v.  Baxter,  2  Gray  (Mass.) 

409.     A  mortgage  by  a  husband  of  185;    Public  Schools  v.  Trenton,  30 

his  lands  is  valid  as  to  that  part  of  N.  J.  Bq.  667,  2  N.  J.  L.  J.  142;  Mor- 

them  not  constituting  the  homestead  row  v.  Dows,  28  N.  J.  Bq.  459;  Dale 

although  his  wife  does  not  join  in  v.  McEvers,  2  Cow.   (N.  Y.)  118. 

the  deed,  or  the  husband  has  forged  ^'As  in  New  York:    1  R.  S.  1875, 

her  signature  thereto.    North  Amer-  p.  968,  §  121;  Birdseye's  &c.  Consoli- 

ican  Trust  Co.  v.  Lanier,  78  Miss,  dated    Laws    1910,    ch.    62,    §    139; 

418,  28  So.  804.  Becker  v.  Howard,  66  N.  Y.  5;  Mas- 

*"  Norton  v.  Metropolitan  L.   Ins.  sachusetts:    G.  S.  ch.  12,  §  36. 

Co.,  74  Minn.  484,  77  N.  W.  298,  539.  ™  Lancy  v.   Abington    Sav.   Bank, 

^Garretson  v.  Bulte,  44  Iowa  35;  177   Mass.  431,   59   N.   E.   115.     See 

Connecticut  Mut.  L.  Ins.  Co.  v.  Bulte,  also  McGauley  v.  Sullivan,  174  Mass. 

45  Mich.  113,  7  N.  W.  707;   Norton  303,  54  N.  E.  842. 

V.  Metropolitan  L.  Ins.  Co.,  74  Minn.  "  Moore   v.    Titman,    44    III.    367; 

484,  77  N.  W.  298,  539;   McLaughlin  Lord     Chancellor     Nottingham     in 

V.  Green,  48  Miss.  209.  Rushworth's  case,  Freem.  12;  Rake- 
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before  the  renewal  of  it.  So  if  a  mortgagee,  by  an  agreement  with  the 
mortgagor,  purchases  an  outstanding  prior  incumbrance,  the  mort- 
gagor is  entitled  to  redeem  from  such  outstanding  title  on  payment  of 
the  sum  paid  by  the  mortgagee  for  it. 

Covenants  in  a  mortgage  to  pay  all  taxes  on  the  mortgage  and 
mortgaged  property,  and  that  if  the  mortgagor  does  not  pay  them 
before  they  are  delinquent  the  mortgagee  may  pay,  and  the  amounts 
so  paid  shall  be  added  to  the  debt  secured  by  the  mortgage,  are  bind- 
ing on  the  grantee  of  the  premises,  who  assumes  the  payment  of  the 
mortgage,  and  such  covenants  inure  to  the  benefit  of  the  assignee  of 
the  mortgage.*' 

§  714a.  Tax  title  acquired  by  loan  company  acting  as  mortgagee's 
agent. — A  loan  company  acting  as  the  agent  of  a  mortgagee  in  col- 
lecting interest  on  the  mortgage  has  no  right  to  purchase  the  mort- 
gaged land  at  a  tax  sale  and  hold  the  title  so  acquired  as  against  the 
mortgagee,  though  it  had  not  guaranteed  the  loan.  Especially  in 
case  the  president  of  the  loan  company  is  trustee  in  the  trust  deed 
taken  as  security,  and  the  company  accepts  the  agency  of  collecting 
the  interest  on  the  note,  the  relation  is  such  as  to  forbid  its  acquir- 
ing a  prior  lien  upon  the  property  through  the  purchase  of  a  tax  title. 
Where  a  loan  company  paid  to  the  mortgagee  the  interest  as  it  fell  due 
and  taxes  upon  the  property  which  the  mortgagor  failed  to  repay  but 
did  not  notify  the  mortgagee  of  the  mortgagor's  default,  so  as  to  enable 
him  to  foreclose  the  mortgage  the  loan  company  was  not  allowed  to 
claim  priority  out  of  the  proceeds  of  a  foreclosure  sale  for  such  pay- 
ments.** 

§  714b.  Mortgagee's  right  before  or  after  foreclosure  to  main- 
tain independent  action  for  reimbursement. — As  the  amount  paid  by 
the  mortgagee  for  taxes,  together  with  the  amount  due  upon  the 
mortgage,  constitute  but  a  single  and  indivisible  demand,  existing 
only  by  virtue  of  the  mortgage,  and  being  collateral  and  subordinate 
thereto,  it  can  not,  as  a  general  rule,  be  made  the  subject  of  an  inde- 
pendent action.  Thus  a  mortgagee  who  has  paid  taxes  upon  the  in- 
cumbered property,  either  before  or  after  the  foreclosure  of  his  mort- 
gage, to  protect  his  interest  therein,  can  not,  after  the  foreclosure, 
maintain  an  independent  action  against  the  mortgagor  to  recover  the 

straw   V.   Brewer,   2   P.   Wms.    511;         =»Bush  v.  Froelloh,  14  S.  Dak.  62, 
Nesbett  v.  Tredennick,  Ball  &  B.  29.     84  N.  W.  230. 

«»"WlndIe  V.  Hughes,  40  Ore.  1,  65 
Pac.  1058. 
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amount  so  paid,  as  such  payment  does  not  create  a  lien  or  liability 
apart  from  that  of  the  mortgage,  and  a  satisfaction  of  the  mortgage 
cancels  and  terminates  all  liability  on  the  part  of  the  mortgagor  to 
reimburse  the  mortgagee  therefor.""  "What  complainants  were  com- 
pelled to  pay  for  the  protection  of  their  mortgage  did  not  constitute  a 
separate  and  independent  lien  on  the  land;  it  could  become  a  lien 
only  in  connection  with  and  because  of  the  mortgage,  and  could  not 
exist  independent  of  it.  When,  therefore,  complainants  took  proceed- 
ings which  resulted  in  a  satisfaction  of  the  mortgage,  any  lien  which 
may  have  existed  before,  for  the  taxes  paid,  was  necessarily  discharged, 
whether  the  amount  paid  was  claimed  in  those  proceedings  or  not.  All 
that  complainants  could  claim  by  virtue  of  the  mortgage  they  were 
bound  to  claim  in  those  proceedings;  and  they  could  not  at  pleasure 
split  up  their  demand  and  make  the  parts  the  subject  of  separate 
suits.""! 

But  in  Pennsylvania  it  has  been  held  that  a  mortgagee,  who  had, 
after  the  foreclosure  sale  of  the  mortgaged  premises,  paid  taxes  there- 
on, could  maintain  an  action  of  assumpsit  against  a  purchaser  of  the 
incumbered  premises  from  the  mortgagor  for  the  taxes  thus  paid."^ 

The  payment  of  taxes  by  a  beneficiary  under  a  trust  deed  ordinarily 
does  not  give  him  a  right  of  action  against  the  mortgagor  personally 
to  recover  the  amount  paid,  in  the  absence  of  a  covenant  to  that 
effect,  but  only  a  lien  on  the  land  for  reimbursement."^ 

§  715.  Mortgagee  entitled  to  possession  until  payment. — A  mort- 
gagee can  not  be  divested  of  possession  until  payment.  Even  where  a 
mortgagor  can  not  be  divested  of  his  possession  without  a  foreclosure 
and  sale,  if  the  mortgagee,  or  any  one  standing  in  his  place,  has  with 
the  assent  of  the  mortgagor  obtained  possession,  neither  the  latter,  nor 
any  one  claiming  under  him,  can,  by  an  action  of  ejectment  or  other- 
wise, recover  possession  until  the  debt  is  paid."* 

'"Lidster   v.   Poole,   122   111.   App.  10  L.  R.  A.   (N.  S.)   678;   Hitchcock 

227;    Government  Bldg.  &c.  Inst.  v.  v.  Merrick,  18  Wis.  357. 

Richards,  32  Ind.  App.  24,  68  N.  E.  "Vincent  v.  Moore,  51  Mich.  618, 

1039;    Swan  v.  Emerson,  129  Mass.  17  N.  W.   81,  per  Cooley,  J. 

289;  Vincent  v.  Moore,  51  Mich.  618,  "'Hogg  v.  Longstreth,   97  Pa.   St. 

17  N.  W.  81;  Walton  v.  Hollywood,  255;    Fidelity  Ins.  Trust  &c.  Co.  v. 

47  Mich.  385,  11  N.  W.  209;  Spencer  Second  Phoenix  Bldg.  &c.  Assn.,  17 

V.  Levering,  8  Minn.  461;   Horrigan  Pa.  Super.  Ct.  270. 

V.   Wellmuth,   77   Mo.   542;    Kersen-  "'Gilmour  v.  First  Nat.  Bank,  21 

brock  V.  Muff,  29  Nebr.  530,  45  N.  Colo.  App.  301,  121  Pac.  767;   Horri- 

W.  778;   Young  v.  Brand,  15  Nebr.  gan  v.  Wellmuth,  77  Mo.  542;   Ker- 

601,  19  N.  W.  494;  Johnson  v.  Payne,  senbrock  v.  Muff,   29  Nebr.  530,  45 

11  Nebr.  269,  9  N.  W.  81;    Stone  v.  N.  W.  778. 

Tilley,  100  Tex.  487,  101  S.  W.  201,  "»  Bryan  v.  Brasius,  3  Ariz.  433,  31 
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Under  this  doctrine  it  has  been  held  that  a  mortgagee  rightfully  in 
possession  may  hold  the  property  as  against  a  receiver.''^  But  he  may 
be  divested  by  the  appointment  of  a  receiver  where  it  appears  that  he 
is  irresponsible,  is  committing  waste,  or  that  the  rents  and  profits  will 
be  lost.»« 


Pac.  519;  Spect  v.  Spect,  88  Cal.  437, 
26  Pac.  203;  Frink  v.  Le  Roy,  49  Cal. 
314;  Dickason  v.  Dawson,  85  111.  53; 
Nicholson  v.  Walker,  4  Bradw.  (111.) 
404;  Jones  v.  Rigby,  41  Minn.  530, 
43  N.  W.  390;  Martin  v.  Fridley,  23 
Minn.  13;  Fee  v.  Swingly,  6  Mont. 
596,  13  Pac.  S75;  Den  v.  Wright,  7 
N.  J.  Lr.  175;  Madison  Ave.  Church 
V.  Oliver  St.  Church,  73  N.  Y.  82; 
Trimm  v.  Marsh,  54  N.  Y.  599;  Hub- 
bell  V.  Moulson,  53  N.  Y.  225,  13  Am. 
Rep.  519;  Chase  v.  Peck,  21  N.  Y. 
581;  Pell  v.  Ulpiar,  18  N.  Y.  139; 
Craft  V.  Merrill,  14  N.  Y.  456;  Fogal 
V.  Pirro,  17  Abb.  Pr.  (N.  Y.)  113,  10 
Bosw.  100;  Randall  v.  Raab,  2  Abb. 
Pr.  (N.  Y.)  307;  Sahler  v.  Signer,  44 
Barb.  (N.  Y.)  606;  Winslow  v.  Mc- 
Call,  32  Barb.  (N.  Y.)  241;  Munro  v. 
Merchant,  26  Barb.  (N.  Y.)  383;  St. 
John  V.  Bumpstead,  17  Barb.  (N.  Y.) 
100;  Casey  v.  Buttolph,  12  Barb.  (N. 
Y.)  637;  Jackson  v.  Bowen,  7  Cow. 
(N.  Y.)  13;  Fox  v.  Lipe,  24  Wend. 
(N.  Y.)  164;  Watson  v.  Spence,  20 
Wend.  (N.  Y.)  260;  Phyfe  v.  Riley, 
15  Wend.  (N.  Y.)  248,  30  Am.  Dec. 
55;  Van  Dyne  v.  Thayre,  14  Wend. 
(N.  Y.)  233;  Cooke  v.  Cooper,  18  Ore. 
142,  22  Pac.  945;  Roberts  v.  Suther- 
lin,  4  Ore.  219;  Wells  v.  Van  Dyke, 
109  Pa.  St.  330;  Bosse  v.  Johnson, 
73  Tex.  608,  11  S.  W.  860;  Duke  v. 
Reed,  64  Tex.  705;  Loving  v.  Milli- 
ken,  59  Tex.  423;  Brinkman  v. 
Jones,  44  Wis.  498;  Hennesy  v.  Far- 
rell,  20  Wis.  42;  Tallman  v.  Ely,  6 
Wis.  244.  See  also  Stouffer  v.  Har- 
lan, 68  Kans.  135,  74  Pac.  610,  64  L. 
R.  A.  320,  104  Am.  St.  396;  Morford 
V.  Wells,  68  Kans.  122,  74  Pac.  615; 
Equitable  Mortg.  Co.  v.  Gray,  68 
Kans.  100,  74  Pac.  614;  Kelso  v.  Nor- 
ton, 65  Kans.  778,  70  Pac.  896,  93 
Am.  St.  308;  Pettit  v.  Louis,  88 
Nebr.  496,  129  N.  W.  1005,  34  L.  R. 
A.  (N.  S.)  356;  Becker  v.  McCrea, 
149  App.  Div.  211,  133  N.  Y.  S.  771; 
Barson  v.  Mulligan,  66  App.  Div. 
486.  73  N.  Y.  S.  262,  32  Civ.  Proc. 


R.  251;  Becker  v.  McCrea,  48  Misc. 
(N.  Y.)  341,  94  N.  Y.  S.  20,  16  N.  Y. 
Ann.  Cas.  430;  Catlin  v.  Rea,  35 
Misc.  (N.  Y.)  535,  71  N.  Y.  S.  1117; 
Lambert  v.  Howard,  49  Ore.  342,  90 
Pac.  150;  Sawyer  v.  Vermont  Loan 
&c.  Co.,  41  Wash.  524,  84  Pac.  8;  In- 
vestment Securities  Co.  v.  Adams, 
37  Wash.  211,  79  Pac.  625.  But  see 
McClory  v.  Ricks,  11  N.  Dak.  38,  88 
N.  W.  1042,  disapproving  the  doc- 
trine. In  Kortright  v.  Cady,  21  N. 
Y.  343,  88  Am.  Dec.  145,  Chief  Jus- 
tice Camstock,  in  the  Court  of  Ap- 
peals of  New  York,  speaking  of  the 
use  of  this  action  for  the  recovery 
of  possession  of  the  mortgaged 
premises  said:  "When  the  legisla- 
ture by  express  enactment  denied 
this  remedy  to  mortgagees,  they  un- 
doubtedly supposed  they  had  swept 
away  the  only  remaining  vestige  of 
the  ancient  rule  of  the  common  law, 
which  regarded  a  mortgage  as  a  con- 
veyance of  the  freehold;  yet  I  see 
nothing  inconsistent  or  anomalous 
in  allowing  the  possession,  once  ac- 
quired for  the  purpose  of  satisfying 
the  mortgage  debt,  to  be  retained 
until  that  purpose  is  accomplished. 
When  that  purpose  is  attained,  the 
possessory  right  instantly  ceases, 
and  the  title  is,  as  before,  in  the 
mortgagor,  without  a  reconveyance. 
The  notion  that  a  mortgagee's  pos- 
session, whether  before  or  after  de- 
fault, enlarges  his  estate,  or  in  any 
respect  changes  the  simple  relation 
of  debtor  and  creditor  between  him 
and  his  mortgagor,  rests  upon  no 
foundation.  We  may  call  it  a  just 
and  lawful  possession,  like  the  pos- 
session of  any  other  pledge;  but 
when  its  object  is  accomplished,  it  is 
neither  just  nor  lawful  for  an  in- 
stant longer."  To  like  effect  see 
Brinkman  v.  Jones,  44  Wis.  498.  See 
ante  §  674. 

"^  Peterson    v.    Lindskoog,    93    111. 
App.  276. 

""Trenton  Banking  Co.   v.   Wood- 
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It  is  not  essential  to  the  status  of  a  mortgagee  in  possession  that  pos- 
session should  have  been  taken  under  the  mortgage,  nor  with  the  con- 
sent of  the  mortgagor.  It  is  enough  if  the  possession  be  peaceably 
and  legally  acquired.^'' 

To  be  legal,  the  possession  must  have  been  taken  in  good  faith,  free 
from  deceit,  fraud,  or  vri-ong,  and  without  violation  of  any  contract 
relation  with  the  mortgagor.  If  possession  is  taken  under  a  lease  from 
the  mortgagor,  the  mortgagee  could  not  silently  continue  such  posses- 
sion and  rely  on  a  claim  as  mortgagee  in  possession,  as  that  would 
be  hostile  to  and  inconsistent  with  the  relative  legal  rights  of  the 
parties.'*  Where  a  person  who  has  the  rights  of  a  mortgagee  in  posses- 
sion is  temporarily  or  involuntarily  dispossessed  of  the  premises  he 
does  not  thereby  lose  his  possessory  right.*' 

One  claiming  through  a  mortgagor,  who  has  placed  his  mortgagee 
in  possession,  can  not  maintain  ejectment  against  the  mortgagee  while 
the  mortgage  debt  remains  unpaid,  even  though  an  action  thereon  is 
barred  by  the  statute  of  limitations.^ 

A  mortgagee  who  has  acquired  possession  before  his  mortgage  be- 
came due,  by  virtue  of  some  other  title,  is  to  be  deemed  at  the  matur- 
ity of  his  mortgage  as  holding  as  a  mortgagee  in  possession  upon  a 
forfeiture;  and  therefore,  although  he  has  lost  the  title  under  which 
he  originally  entered,  he  may  defend  his  possession  under  his  mort- 
gage.2 

The  mortgagee's  right  to  enter  in  any  lawful  mode  and  hold  posses- 
sion of  the  mortgaged  premises  may  be  presumed  from  the  mortgage 
itself,  unless  there  be  some  agreement  modifying  the  presumption. 
Although  he  can  not  recover  possession  by  ejectment,  being  in  posses- 
sion he  may  hold  possession.  Even  when  one  is  a  trespasser  in  the 
first  instance,  and  while  holding  in  this  way  takes  an  assignment  of 
a  mortgage,  it  would  seem,  after  forfeiture  at  least,  that  the  mort- 
gagor's consent  to  his  holding  possession  would  be  inferred  from  the 

ruff,  3  N.  J.  Eq.  210;  BollesT.  DufE,  »»Jaggar   v.    Plunkett,    81    Kans. 

35  How.  Pr.   (N.  Y.)   481;   Harding  565,  106  Pac.  280;  Morford  v.  Wells, 

v.  Garber,  20  Okla.  11,  93  Pac.  539.  68  Kans.  122,  74  Pac.  615. 

"Jaggar   v.   Plunkett,    81    Kans.  °°Finley   v.    Erickson,   122    Minn. 

565, 106  Pac.  280;  Walters  v.  Chance,  235,  142  N.  W.  198. 

73  Kans.  680,  85  Pac.  779;  Hen-  'Spect  v.  Spect,  88  Cal.  437,  26 
thorn  V.  Security  Co.,  70  Kans.  808,  Pac.  203,  13  L.  R.  A.  137,  22  Am.  St. 
79  Pac.  653;   Stouffer  v.  Harlan,  68  314. 

Kans.  135,  74  Pac.  610,  64  L.  R.  A.  "Bolton  v.  Brewster,  32  Barb.  (N. 

320,   104   Am.    St.    396;     Equitable  Y.)     389;     Winslow    v.    McCall,    32 

Mortgage  Co.  v.  Gray,  68  Kans.  100,  Barb.  (N.  Y.)  241.    Contra,  Cable  v. 

74  Pac.  614.  Ellis,  86  111.  525. 
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mortgage  itself.^  At  any  rate,  one  who  has  entered  in  this  way  may, 
after  forfeiture,  defend  his  possession  as  assignee  of  the  mortgagee;* 
but  the  mortgage  before  default  would  not,  it  would  seem,  enable  him 
to  defend  his  wrongful  possession  of  the  premises." 

But  possession  obtained  by  a  mortgagee  through  collusion  with  the 
mortgagor's  tenant  is  unlawful,*  and  confers  no  right,  where  a  mort- 
gage does  not  Test  the  fee  in  the  mortgagee  upon  breach  of  the  condi- 
tion. 

§  716.  Fossession  by  mortgagee  or  his  assignee  after  condition 
broken. — If  the  mortgagee  lawfully  obtains  possession  after  forfei- 
ture, the  mortgagor  can  not  recover  possession  without  satisfying  the 
mortgage.'^  He  can  not  maintain  ejectment  for  the  premises;  his 
remedy  is  by  a  bill  to  redeem.*  An  assignee  of  the  mortgage  has  the 
same  right  in  this  respect  although  he  hold  only  an  equitable  assign- 
ment of  it.® 

A  mortgagor  can  not  maintain  ejectment  against  the  mortgagee  in 
possession  after  condition  broken,  upon  proof  that  he  has  tendered 
what  he  claimed  was  the  amount  due  on  the  mortgage,  without  proving 
that  the  sum  tendered  was  the  full  amount  due.  An  accounting  be- 
tween the  parties  as  to  the  amount  remaining  due  can  not  be  settled 

'Madison  Ave.  Church  v.  Oliver  17;  Keil  v.  Healey,  84  111.  104;  Har- 

St.  Church,  73  N.  Y.  82,  9  J.  &  Sp.  per  v.  Ely,  70  111.  581;  Hall  v.  Lance, 

369,  per  Sedgwick,  J.  25  111.  277;    Pace  v.  Chadderdon,  4 

■•Madison   Ave.   Church  v.   Oliver  Minn.  499;   Den  v.  Wright,  7  N.  J. 

St.  Church,  73  N.  Y.  82,  9  J.  &  Sp.  L.  175,  11  Am.  Dec.  546;  Rodriguez 

369,   per   Sedgwick,   J.  v.  Hayes,  76  Tex.  225,  13  S.  W.  296; 

^Madison   Ave.   Church  v.   Oliver  Hennesy  v.   Farrell,    20    Wis.    42; 

St.  Church,  73  N.  Y.  82,  19  Abb.  Pr.  Stark  v.  Brown,  12  Wis.  572,  78  Am. 

105.  Dec.  762;    Gillett  v.   Eaton,   6  Wis. 

» Russell  V.  Ely,  2  Black  (U.  S.)  30;  Tallman  v.  Ely,  6  Wis.  244.  See 

575,  17  L.  ed.  258;  Sahler  t.  Signer,  also  Frlnk  v.  Le  Roy,  49  Cal.  314; 

44  Barb.  (N.  Y.)  606.  Jones  v.  Rigby,  41  Minn.  530,  43  N. 

'Longfellow  v.  Fisher,  69   Minn.  W.   390;    Fee  v.   Swingly,   6   Mont. 

307,  72  N.  W.  118.     See  also  Finley  596,  13  Pac.  375;   Pell  v.  XJlmar,  18 

V.  Erickson,  122  Minn.  235,  142  N.  N.  Y.  139;  Phyfe  v.  Riley,  15  Wend. 

W.   198;    Pettit  v.   Louis,   88   Nebr.  (N.  Y.)  248,  30  Am.  Dec.  55;  Cooke 

496,  129  N.  W.  1005,  34  L.  R.  A.  v.  Cooper,  18  Ore.  142,  22  Pac.  945, 

(N.   S.)    356;    Becker  v.   Eddy,  149  7   L.   R.   A.   273,   17   Am.    St.   709; 

App.   Div.   211,   133   N.   Y.   S.   771;  Brinkman  v.   Jones,   44   Wis.   498; 

Lambert  v.  Howard,  49  Ore.  342,  90  Tallman  v.  Ely,  6  Wis.  244. 
Pac.  150;   Rodriguez  v.  Haynes,  76        "Fountain  v.  Bookstaver,  141  111. 

Tex.  225,  13  S.  W.  296.  461,  31  N.  B.  17;  Barrett  v.  Hlnck- 

»Romig  V.  Gillett,  187  U.  S.  Ill,  ley,  124  111.  32,  14  N.  E.  863,  7  Am. 

47  L.  ed.  97;  Bryan  v.  Brasius,  162  St.  331;   Kilgour  v.  Gockley,  83  111. 

U.      S.     415,     40     L.     ed.     1032;  109;  in  principle,  Harper  v.  Ely,  70 

Brobst    V.     Brock,     10     Wall     (U.  111.  581,  and  Oldham  v.  Pfleger,  84 

S.)    519,   20   L.  ed.   1002;    Wells  v.  111.  102,  are  to  the  same  effect.    See 

Rice,    34    Ark.    346;     Fountain    v.  also  Duke  v.  Reed,  64  Tex.  705. 
Bookstaver,  141  111.  461,  31  N.  E. 
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in  such  action.^"  Nor  does  the  fact  that  the  mortgagee  in  possession 
may  have  received  rents  and  profits  from  the  land  to  an  amount 
greater  than  the  sum  due  on  the  mortgage  aflect  his  right  to  retain 
possession  until  they  are  applied  by  decree  of  court  in  satisfaction  of 
the  mortgage.^^ 

A  mortgagee  assuming  possession  under  color  of  foreclosure  pro- 
ceedings, believed  by  him  to  be  valid,  however  defective  they  may  be 
in  fact,  can  not  be  dispossessed  without  payment  of  the  mortgage 
debt." 

By  the  purchase  of  an  overdue  mortgage,  one  already  in  lavirful  pos- 
session of  the  premises,  as,  for  instance,  when  he  has  entered  with  the 
owner's  consent,  under  a  contract  to  purchase  them,  may  by  virtue 
of  such  title  hold  them  until  the  debt  is  paid.^^  But  if  he  has  not 
acquired  the  mortgage  title  at  the  time  of  the  bringing  of  suit  against 
him  to  recover  possession  of  the  mortgaged  premises,  his  subsequent 
purchase  of  the  mortgage  will  not  avail  him  as  a  defense.^* 

The  beneficiary  under  a  trust  deed  after  condition  broken  entered 
upon  the  premises,  and  without  any  sale  under  the  trust  deed  con- 
veyed the  estate.  The  maker  of  the  deed  of  trust  brought  an  action 
of  ejectment  against  the  purchaser,  and  it  was  held  that  although  the 
conveyance  did  not  pass  to  him  the  legal  title,  it  operated  as  an  as- 
signment of  the  equity  of  the  beneficiary;  and  that  being  in  posses- 
sion, he  could  defend  successfully  against  the  grantor,  unless  he  paid 
the  debt  secured.  ^^  He  is  not  a  mere  stranger  setting  up  a  title  in 
another.^' 

§  717.  Where  mortgagor  is  given  right  to  possession  by  statute. — 
In  a  few  states,  however,  by  virtue  of  peculiar  provisions  of  statute, 
the  mortgagor  may  recover  possession  from  the  mortgagee  at  any  time 
before  his  rights  have  in  some  manner  been  foreclosed.^'   If  he  goes 

"Fountain  t.  Bookstaver,  141  111.  "Johnson  v.  Houston,  47  Mo.  227. 

461,  31  N.  B.  17;  Oldham  v.  Pfleger,  "Woods   v.    Hlldebrand,    46    Mo. 

84  III.  102.  284,  2  Am.  Rep.  513. 

"Hubbell   V.    Moulson,    53    N.    Y.  "Mills   v.   Heaton,    52    Iowa    215, 

225,  13  Am.  Rep.  519.  12   N.   W.   1112;    Lee   v.    Clary,    38 

"  Stouffier  V.  Harlan,  68  Kans.  135,  Mich.   223;    Humphrey  v.  Hurd,  29 

74  Pac.  610,  64  L.  R.  A.  320,  104  Am.  Mich.   44;    Caruthers  v.  Humphrey, 

St.  396;  Equitable  Mort.  Co.  v.  Gray,  12   Mich.   270;    Morrow  v.   Morgan, 

68  Kans.  100,  74  Pac.  614.  48  Tex.  304.     See  also  Moncriete  v. 

"  Madison  Ave.  Church  v.  Oliver  Hare,  38  Colo.  221,  87  Pac    1082    7 

St.  Church,  2  Rob.    (N.  Y.)    642,  3  L.  R.  A.  (N.  S.)  1001;  Union  Trust 

Rob.  570,  19  Abb.  Pr.  105,  1  Abb.  Pr.  Co.  v.  Charlotte  General  Elec.   Co., 

(N.  S.)  214,  73  N.  Y.  82.  152  Mich.  568,  116  N.  W.  379. 

"Hall  V.   Bell,   6   Mete.    (Mass.) 
431. 
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into  possession  without  permission  of  the  mortgagor,  he  may  be  re- 
moved by  suit  in  fejectment.^' 

A  provision  in  a  mortgage  giving  the  mortgagee  a  right  to  the 
rents  and  profits  after  default  and  the  right  to  have  a  receiver  ap- 
pointed without  notice,  has  been  held  to  be  void  on  the  ground  that 
it  was  an  attempt  to  avoid  the  statute  prohibiting  ejectment  by  the 
mortgagee  until  after  foreclosure.^* 

Where  the  mortgagor  has  a  right  of  possession  under  a  statute,  it 
has  been  held  that  a  receiver  may  be  appointed  after  filing  suit  to  fore- 
close to  collect  rents  and  profits  pledged  as  part  of  the  security,  and 
which  were  inadequate,  where  the  mortgagor  is  insolvent.^"  The  mort- 
gagor having  a  right  of  possession  by  statute,  it  is  held  that  he  may 
enforce  the  right.  His  right  to  possession  must  exclude  the  mort- 
gagee's right  to  hold  it.  "It  would  be  absurd,"  said  Mr.  Justice  Camp- 
bell, "to  hold  there  could  be  a  right  of  possession  which  could  not  law- 
fully be  enforced."^^  When  the  mortgagee  has  entered  by  permission, ' 
it  would  seem  that  his  possession  could  not  be  disturbed  by  the  mort- 
gagor without  redemption;  but  in  such  case  his  authority  would  be 
regarded  as  resting  upon  the  license,  and  not  upon  the  mortgage.^^ 
If  the  mortgagee  goes  into  possession  with  the  mortgagor's  consent, 
this  tenancy  is  at  least  as  good  as  a  tenancy  at  will,  and  can  not  be 
destroyed  without  notice.^^ 

§  718.  Writ  of  entry. — If  the  possession  of  a  mortgagee  after  entry 
is  interfered  with  by  the  mortgagor  or  those  claiming  under  him,  the 
mortgagee  may  maintain  his  title  and  his  right  to  possession  by  a  writ 
of  entry,  declaring  his  own  seisin,  and  may  have  an  absolute  judgment 
for  possession  as  at  common  law,  with  damages  for  the  rents  and 
profits  of  which  he  was  wrongfully  deprived.^*  This  proceeding,  when 
used  for  the  purpose  of  foreclosure,  has  the  general  characteristics  of 
an  equity  proceeding,  the  amount  due  being  ascertained  on  equitable 
principles,  and  the  judgment  being  in  effect  that,  if  this  sum  is  not 
paid  within  a  time  designated,  the  mortgagee  shall  be  put  in  posses- 

"  Lewis  V.  Hamilton,  26  Colo.  263,  ^  Nev^ton  v.  McKay,  30  Mich.  380, 
58  Pac.  196;  Newton  v.  McKay,  30  per  Campbell,  J.;  Reading  v.  Water- 
Mich.   380.  man,  46  Mich.  107,  8  N.  W.  691. 

"  Union    Trust    Co.    v.    Charlotte  ==  Byers  v.  Byers.  65  Mich.  598,  32 

General    Elec.    Co.,    152    Mich.    568,  N.  W.   831. 

116  N.  W.  379;   Hazeltine  v.  Gran-  "Stewart  v.  Davis,  63  Maine  539; 

ger,  44  Mich.  503,  7  N.  W.  74.  Miner  v.   Stevens,  1  Cush.    (Mass.) 

="Moncrieff  v.  Hare,  38  Colo.  221,  468,  per  Shaw,   C.   J.     "The  action 

87   Pac.   1082,   7   L.   R.   A.    (N.    S.)  is     therefore    against    wrong-doers, 

1001.  and  not  against  mortgagors." 

^  Newton  v.  McKay,  30  Mich.  380. 
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sion  of  the  land.''^  Such  judgment  does  not  interfere  with  the  mort- 
gagor's right  to  redeem,  and  upon  redemption  to  claim  the  rents  and 
profits  so  recovered.  Moreover,  when  the  mortgagee  has  not  heen 
disturbed  in  his  possession,  but  he  has  either  before  or  after  condition 
broken  the  right  of  possession,  he  may  have  judgment  at  common  law 
against  the  mortgagor  in  a  writ  of  entry,  without  producing  the 
mortgage  note  or  other  evidence  except  the  mortgage  itself,  unless 
the  defendant  claims  the  conditional  judgment  where  foreclosure  may 
be  had  by  this  process.^^ 

§  718a.  Writ  of  assistance. — ^While  it  is  true  that  in  most  states 
we  no  longer  have  such  a  thing  as  a  strict  foreclosure  of  real  estate 
mortgages,  such  as  existed  when  writs  of  assistance  had  their  origin, 
yet  the  underlying  principles  of  the  writ  remain  unchanged.  In  a 
strict  foreclosure,  upon  default,  the  mortgagor  was  given  by  the  de- 
cree a  specified  time  in  which  to  redeem.  If  he  failed  to  do  so  within 
the  time  fixed,  the  sale  was  made  by  the  court's  master  or  commis- 
sioner, and  effected  an  absolute  dispossession  of  title  in  the  mortgagor. 
The  rights  of  the  parties  as  they  then  existed  having  been  thus  adju- 
dicated, and  the  mortgaged  premises  forfeited  by  the  mortgagor,  and 
sold  by  the  court  to  reimburse  the  plaintiff,  it  was  deemed  that  the 
matter  in  litigation  was  not  complete,  nor  the  remedy  fully  realized 
until  the  court  had  placed  the  purchaser  in  possession  of  the  thing  it 
had  sold  him.^^ 

A  writ  of  assistance  is  a  summary  proceeding,  and  does  not  admit  of 
a  trial  of  any  bona  fide  questions  as  to  the  right  of  possession.  Any 
such  question  that  exists  by  reason  of  anything  not  concluded  by  the 
original  decree,  or  that  has  subsequently  arisen  from  the  conduct  or 
contract  of  the  parties,  must  be  determined  by  the  ordinary  action. 
The  writ  issues  only  when  the  right  to  possession  by  the  petitioner  is 
clear,  and  presupposes  that  the  rights  of  the  parties  and  privies  with 
respect  to  the  property  remain  the  same  as  upon  the  original  decree, 
and  such  as  follow  the  decree  and  sale  thereunder."* 

There  is  some  diversity  of  opinion  among  the  authorities  as  to  the 

"Ladd  V.  Putnam,  79  Maine  568,  "San  Jose  v.  Fulton,  45  Cal.  316; 

12   Atl.   628;    Holbrook  v.   Bliss,  9  Roach  v.  Clark,  150  Ind.  93,  48  N. 

Allen   (Mass.)   69.  E.  796,  65  Am.  St.  353;  Gilllland  v. 

=»  Morse  v.  Stafford,  95  Maine  31,  Milligan,  144  Ind.  154,  42  N.  E.  1010; 

49  Atl.  45;  Howard  v.  Houghton,  64  Barton  v.  Beatty,  28  N.  J.  Eq.  412; 

Maine  445;  Treat  v.  Pierce,  53  Maine  Van  Hook  v.  Throckmorton,  8  Paige 

71.  (N.  Y.)   33. 

"  Emerick  v.  Miller.  159  Ind.  317, 
64  N.  B.  28. 
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right  of  a  grantee  of  the  purchaser  to  the  writ,  and  a  few  cases  go  to 
the  extent  of  holding  that  a  purchaser  not  a  party  to  the  record  will 
be  denied  the  writ.  But  according  to  the  weight  of  modern  authority, 
it  will  be  awarded  in  favor  of  the  grantee  of  such  purchaser.^' 

§  719.  Ejectment. — ^In  those  states  where  the  common-law  theory 
of  mortgages  prevails  in  its  full  force,  the  mortgagee  is  entitled  to 
possession  upon  delivery  of  the  mortgage,  and  should  the  mortgagor 
resist  his  demand  for  possession,  he  may  bring  an  action  of  ejectment 
to  recover  possession  of  the  premises.^" 

After  the  maturity  of  the  mortgage,  a  mortgagee,  without  fore- 
closure or  sale,  may  maintain  ejectment  against  the  mortgagor,  with- 
out giving  him  previous  notice.^* 

At  common  law  a  mortgagor  in  possession  was  a  tenant  at  sufferance 
merely,  and  so  not  entitled  to  notice;  and  under  some  statutes  the 
same  kind  of  tenancy  obtains  after  condition  broken.^^ 

A  second  mortgagee  may  maintain  the  action,  although  there  be  an 
outstanding  first  mortgage  still  unsatisfied.  The  first  mortgagee  is 
regarded  as  holding  the  legal  title  only  for  the  purpose  of  enforcing 
payment  of  the  debt.^^ 

If  the  mortgagee  bring  ejectment  for  possession  of  the  property, 
the  defendant  may  prove  by  parol  that  the  mortgage  debt  has  been 
paid.  After  the  mortgage  debt  has  been  satisfied,  or  has  become  barred 
by  the  statute  of  limitations,^*  the  mortgagee  can  not  maintain  an 

=»Root  v.   Woolworth,   150   U.   S.  v.  Fuller,  23  Pick.  (Mass.)  1;  Tripe 

401,  37  L.  ed.  1123,  14  Sup.  Ct.  136;  v.  Marcy,  39  N.  H.  439;  Den  v,  Stock- 

Langley  v.   VoU,   54   Gal.   435;    Mc-  ton,  12  N.  J.  L.  322;  Ellis  v.  Hussey, 

Lane  v.  Piaggio,  24  Fla.  71,  3  So.  66  N.  Car.  501;  Hemphill  v.  Ross,  66 

823;  Ketchum  v.  Robinson,  48  Mich.  N.  Car.  477;  Ely  v.  McGuire,  2  Ohio 

618,  12  N.  W.  877;    Gibson  v.  Mar-  223;    Tryon  v.   Munson,   77   Pa.   St. 

shall,  64  Miss.  72,  8  So.  205;  Ekings  250;    Youngman   v.    Elmira   &c.    R. 

v.  Murray,  29  N.  J.  Eq.  388;    New  Co.,    65   Pa.    St.    278;    Carpenter   v. 

York  Life  Ins.  Co.  v.  Rand,  8  How.  Carpenter,  6  R.  I.  542. 

Pr.   (N.  Y.)  35;  Brown  v.  Betts,  13  »^  Johnson  v.  Watson,  87  111.  535; 

"Wend.    (N.  Y.)    29.  Carroll  v.  Ballance,  26  111.  9,  79  Am. 

'"Knox   V.    Baston,    38    Ala.    345;  Dec.  354;   Allen  v.  Ransom,  44  Mo. 

Karnes  v.  Lloyd,  52  111.  113;  Shute  263,  100  Am.    Dec.    282;    Ford    v. 

V.    Grimes,    7     Blackf.     (Ind.)     1;  Steele,  54  Vt.  562. 

Stewart  v.   Barrow,  7  Bush    (Ky.)  "Ford  v.  Steele,  54  Vt.  562. 

368;  Howard  v.  Houghton,  64  Maine  ""Gray  v.  Jenks,  3  Mason  (U.  S.) 

445;   Treat  v.  Pierce,  53  Maine  71;  520;  Savage  v.  Dooley,  28  Conn.  411, 

Annapolis  &c.  R.  v.  Gantt,  39  Md.  73  Am.  Dec.  680;  Roosevelt  v.  Stack- 

115;  Sumwalt  v.  Tucker,  34  Md.  89;  house,  1  Cow.  (N.  Y.)  122. 

Goodwin   v.    Richardson,    11    Mass.  "Schumann  v.   Sprague,   189   111. 

469;  Erskine  v.  Townsend,  2  Mass.  425,  59  N.  E.  945;  McMillan  v.  Mc- 

493,  3  Am.  Dec.  71;  Page  v.  Robin-  Cormick,  117  111.  79,  7  N.  E.  132; 

Bon,  10  Cush.  (Mass.)   99;   Bradley  Pollock  v.  Maison,  41  111.  516. 
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action  at  law  to  recover  possession,  although  the  mortgage  has  not 
been  formally  discharged. 

In  such  suit,  however,  the  mortgagor  can  not  introduce  evidence 
to  show  that  the  mortgage  is  one  of  indemnity,  and  that  the  mort- 
gagee has  suffered  no  damage.'^  Even  the  admissions  of  the  mortgagee 
that  the  mortgage  is  not  a  lien  are  not  admissible,  except  in  favor  of  a 
subsequent  purchaser  or  incumbrancer,  who  has  been  misled  by  them.*' 
The  mortgage  alone,  duly  executed,  acknowledged,  and  recorded,  is 
admissible  in  evidence  of  the  mortgagee's  title  to  the  land  mortgaged, 
without  first  producing  the  notes  which  it  was  given  to  secure.^^ 

A  cestui  que  trust  in  a  trust  deed  is  not  a  mortgagee,  and  has  no 
such  title  as  will  enable  him  to  maintain  ejectment.** 

Where  a  mortgage  is  regarded  as  a  lien  merely,  the  legal  title  re- 
maining in  the  mortgagor,  the  mortgagee  can  not  maintain  ejectment 
against  him.*®  Even  if  the  mortgage  be  in  the  form  of  an  absolute 
deed,  neither  the  grantee,  nor  a  purchaser  from  him  with  notice  of  the 
nature  of  the  deed  as  a  security,  has  such  a  title  to  the  land  as  will 
sustain  ejectment  against  the  mortgagor.*" 

In  Michigan  ejectment  of  the  mortgagor  by  the  mortgagee  is  for- 
bidden by  statute.  The  mortgagor  can  not  be  disturbed  in  his  posses- 
sion until  foreclosure  is  absolute.  The  parties  can  not  even  by  an 
agreement  in  the  mortgage  abridge  the  mortgagor's  right  of  posses- 
sion.*^ 

§  720.  Forcible  entry  and  detainer. — This  process  is  not  applica- 
ble to  the  case  of  a  mortgagee  who  has  attempted  to  take  possession 
under  a  mortgage  for  a  breach  of  condition,  and  whose  attempt  has 
been  repelled  by  force.*^  Nor  can  a  grantee  in  a  deed  intended  as  a 
mortgage  maintain  the  action  of  forcible  entry  and  detainer.** 

The  remedy  is  by  a  writ  of  entry.  The  defendant  has  the  right  to 
have  the  court  inquire  and  determine  how  much  is  due  upon  the 

"Jackson  v.  Jackson,  5  Cow,  (N.  503,  7  N.  W.  74;  Batty  v.  Snook,  5 

Y.)   173.  Mich.  231. 

"Jackson  v.  Jackson,  5  Cow.  (N.  "Willis  v.  Eastern  Trust  &c.  Co., 

Y.)   173.  169  U.  S.  295,  42  L.  ed.  752,  18  Sup. 

"Smith  T.  Johns,  3  Gray  (Mass.)  Ct.  347;  Hogan  v.  Kurtz,  94  U.  S. 

517.  773,  24  L.  ed.   317;    Hughes  v.  Ed- 

=»Barnum  t.   Cook,  14  Mo.  App.  wards,  9  Wheat.   (U.  S.)   489,  6  L. 

590.  ed.  142;  Anderson  v.  Strauss,  98  111. 

™Teal  V.  Walker,  111  U.  S.  242,  485;     Lamed    v.    Clarke,    8    Cush. 

28  L.  ed.  415,  4  Sup.  Ct.  420;  Mur-  (Mass.)  29;  Steele  v.  Bond,  28  Minn, 

ray  v.  Walker,  31  N.  Y.  399.  267,  9  N.  W.  772.     See  also  Knox  v. 

""Berdell  v.  Berdell,  33  Hun   (N.  Hunter,  150  111.  App.  392. 

Y.)  535.  «Tilleny  v.  Knoblauch,  73  Minn. 

« Hazeltine  v.   Granger,  44  Mich.  108,  75  N.  W.  1039. 
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mortgage,  and  also  has  a  right  to  have  a  conditional  judgment  entered, 
which,  Tinder  the  practice  in  Maine  and  Massachusetts,  delays  for  two 
months  the  issue  of  the  execution,  and  gives  a  chance  for  redemption.** 

Neither  a  mortgagee  who  has  not  taken  possession  of  the  mortgaged 
premises,  nor  a  purchaser  at  a  sale  under  the  power,  can  maintain  this 
process  for  the  purpose  of  obtaining  possession  of  the  property.  The 
object  of  the  statute  is  to  give  a  speedy  remedy  to  those  who,  being 
in  possession  of  land,  are  unlawfully  dispossessed  by  force,  and  not 
to  permit  questions  of  title  to  be  tried  by  a  summary  process  before 
an  inferior  tribunal.*' 

For  the  sanie  reason  a  lessee,  who  has  never  been  in  possession  of 
the  premises,  and  who  acquires  title  through  a  purchaser  at  a  mort- 
gagee's sale,  neither  the  purchaser  nor  the  mortgagee  having  ever  been 
in  possession,  can  not  maintain  this  process.*^ 

Where  a  party,  in  giving  a  trust  deed,  acknowledges  himself  the 
tenant  of  the  trustee,  and  covenants  that,  if  he  fails  to  surrender  im- 
mediate possession  to  the  purchaser  in  case  of  a  sale  under  the  power 
therein,  an  action  of  forcible  detainer  may  be  employed  to  dispossess 
him,  the  action  will  lie  against  him  upon  the  happening  of  the  con- 
tingency.*'' 

§  721.  Remedies  of  mortgagee  for  injuries  to  land. — A  mortgagee 
who  has  entered  for  condition  broken  may  maintain  trespass  for 
mesne  profits  against  one  who  is  in  possession  of  the  premises  under 
the  mortgagor,  and  refuses  to  yield  possession,  although  the  entry 
may  not  have  been  sufficient  for  the  purpose  of  foreclosure.*' 

In  a  few  states,  however,  the  mortgagee's  only  remedy  against  the 
mortgagor  for  waste  committed  by  the  latter  is  by  injunction,  and  not 
an  action  at  law  for  damages.*^  But  in  most  states  where  the  legal  title 

**  Clement  V.Bennett,  70  Maine  207;  « Boyle  v.  Boyle,  121  Mass.   85; 

Dunning  v.  Finson,  46  Maine  546;  Pioneer  Loan   Co.    v.    Powers,    47 

Reed    v.     Elwell,     46     Maine     270;  Minn.  269.  50  N.  W.  227. 

Walker  v.   Thayer,   113   Mass.   36;  "Woodside  v.  Ridgway,  126  Mass. 

Gerrish  v.  Mason,  4  Gray   (Mass.)  292. 

432;    Hastings    v.    Pratt,    8    Cush.  «Chapin  v.  Billings,  91  111.  539. 

(Mass.)    121;    Lamed  v.  Clarke,   8  « Northampton     Paper    Mills    v. 

Cush.   (Mass.)   29.     See  also  Hatch  Ames,  8  Mete.  (Mass.)  1.    See  also 

V.  White,  2  Gall.   (U.  S.)   152,  Fed.  Bangor   Sav.   Bank   v.   Wallace,    87 

Cas.  No.  6209;  Flint  v.  Winter  Har-  Maine    28,    32    Atl.    716;    Miner   v. 

bor  Land  Co.,  89  Maine  420,  36  Atl.  Stevens,  1  Cush.  (Mass.)  482. 

634;    Morse   v.    Merritt,   110   Mass.  ""Cooper  v.  Davis,  15  Conn.  556; 

458;  Newall  y.  Wright,  3  Mass.  138,  Tomlinson  v.  Thompson,  27  Kans. 

3  Am.  Dec.  98;   Hunt  v.  Stiles,  10  70;  Vanderslice  v.  Knapp,  20  Kans. 

N.  H.  466.  647. 
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is  not  in  the  mortgagee,  his  right  of  action  for  such  acts  by  the  mort- 
gagor is  one  in  damages  for  injury  to  the  security.^® 

In  most  states  where  the  mortgagee  has  the  legal  title,  accompanied 
by  the  right  of  possession,  it  is  held  that  he  may  recover  in  trespass 
quare  clausum  f regit  for  an  injury  to  the  land  f^  and  where  timber  or 
fixtures  are  removed  from  the  mortgaged  premises,  the  mortgagee 
does  not  lose  his  title  thereto  by  their  wrongful  severance,  and  he 
may  recover  their  value  in  an  action  of  trover  or  trespass  de  bonis 
asportatis,°2  or  he  may  recover  the  articles  removed  by  replevin.^^ 

A  mortgagee  in  possession  may  maintain  a  complaint  in  his  own 
name  for  damages  caused  by  flowing  under  a  mill  act."*  For  an  injury 
to  the  freehold  rather  than  to  the  possession,  a  mortgagee  not  in  actual 
possession  may,  after  condition  broken,  maintain  trespass  against  the 
mortgagor;  as,  for  instance,  for  cutting  and  carrying  to  market  timber 
trees  standing  on  the  mortgaged  land.  After  condition  broken  the 
mortgagee's  right  to  possession  accrues,  and  carries  with  it  the  right 
to  sue  in  trespass  for  such  an  injury.  The  possession  of  the  mortgagor 
is  not  adverse,  and  an  injury  to  the  freehold  is  beyond  a  matter  of 
possession  of  the  mortgagor;  and  whoever  be  the  wrong-doer,  he  is 
amenable  to  the  mortgagee  for  a  violation  of  his  rights.'"' 

'"Lavenson  v.  Standard  Soap  Co.,  Maine  403;    Searle  v.   Sawyer,  127 

80  Cal.  245,  22  Pac.  184,  13  Am.  St.  Mass.  491,  34  Am.  Rep.  425;  Cole  v. 

147;    Searle  v.    Sawyer,   127   Mass.  Stewart,     11    Cush.     (Mass.)     181; 

491,   34   Am.   Rep.   425;    Jackson  v.  Burnslde  v.  Twitchell,  43  N.  H.  390; 

Turrell,  39  N.  J.  L.  329;   Van  Pelt  Angler  v.  Agnew,  98  Pa.  St.  587,  42 

V.  McGraw,  4  N.  Y.  110;   Carpenter  Am.  Rep.   624. 

v.  Cincinnati  &c.  Canal  Co.,  35  Ohio  "^Dorr  v.  Dudderar,   88   111.  107; 

St.   307;    Langdon   v.   Paul,   22   Vt.  Mosher   v.    Vehue,    77    Maine    169; 

205.  Searle  v.  Sawyer,  127  Mass.  491,  34 

"Leavitt   v.    Eastman,   77    Maine  Am.  Rep.  425. 

117;     Stowell    v.    Pike,    2    Greenl.  "Ballard  v.  Ballard  Vale  Co.,   5 

(Maine)   387;   Smith  v.  Goodwin,  2  Gray  (Mass.)  468. 

Greenl.    (Maine)    173;    Sanders   v.  "Stowell  v.   Pike,  2  Maine  387; 

Read,  12  N.  H.  558.  Page  v.  Robinson,  10  Cush.  (Mass.) 

""■  Frothingham    v.    McKusick,    24  99.    See  ante  §  695. 
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III.    His  Liability  to  Third  Persons 


Section 

722.  Edect  of  release  as  to  part  of 

premises  covered  by  mort- 
gage. 

723.  When    mortgagee    is    affected 

■with  notice  of  equity  of  pur- 
chaser of  part  of  mortgaged 
premises. 

724.  Effect  of  release  of  mortgage 

held  by  one  person  to  secure 
a  debt  for  which  another  is 
liable  as  surety. 

725.  Junior    mortgagee's    right    to 

compel  senior  mortgagee  to 
exhaust  part  of  realty  not 
embraced  in  junior  mortgage. 

726.  Mortgage  to  surety  a  trust  in 

favor  of  creditors. 

727.  Effect  of  release  by  mortgagee 

of  mortgagor's  personal  lia- 
bility. 


Section 

728.  Mortgagee  having  other  secur- 

ity. 

729.  Effect   of   insolvency   or   bank- 

ruptcy of  mortgagor. 

730.  Change  of  terms  of  prior  mort- 

gage as  affecting  rights  of 
subsequent  mortgagee. 

731.  Where    the    homestead    is    in- 

cluded with  other  realty  in 
the  mortgage. 

732.  Junior  mortgagee's  rights  when 

senior  mortgage  is  in  the 
form  of  an  absolute  deed. 

733.  Rights  and  liabilities  of  subse- 

quent mortgagee  or  grantee 
of  portion  of  mortgaged 
premises. 

734.  When   mortgagee   may   be   es- 

topped to  set  up  his  mort- 
gage. 


§  722.  Effect  of  release  as  to  part  of  premises  covered  by  mort- 
gage.— As  between  the  original  parties  the  release  of  a  part  of  the 
premises  does  not  affect  the  mortgagee's  lien  upon  the  residue.  This 
is  bound  for  the  whole  debt.^ 

A  partial  release  on  condition  becomes  ineffectual  and  the  mortgage 
lien  reattaches  on  breach  of  the  condition.*  But  as  against  others  who 
iiave  liens  upon  portions  of  the  mortgaged  premises,  a  mortgagee 
with  notice  of  such  liens  has  no  right  to  release  any  portion  of  the 
mortgaged  premises  to  the  injury  of  the  owners  of  such  liens.^   It  is 

•Hazle  V.  Bondy,  173  111.  302,  50 
N.  E.  671;  Coutant  v.  Servoss,  3 
Barb.  (N.  Y.)  128.  See  also  Wood- 
ward v.  Brown,  119  Cal.  283,  51  Pac. 
542,  63  Am.  St.  108;  McComber  v. 
Mills,  80  Cal.  Ill,  22  Pac.  55;  Obern 
V.  Gilbert,  6  Dak.  119,  50  N.  W. 
620;  Nix  v.  Thackaberry,  140  111. 
352,  88  N.  E.  811;  Lane  v.  Allen,  162 
111.  426,  44  N.  E.  831;  Palmer  v. 
Snell,  111  111.  161;  Bowes  Invest.  Co. 
T.  Steinlauf,  174  111.  App.  681;  Wood 
V.  Brown,  104  Iowa  124,  73  N.  W. 
608;  Gammel  v.  Goode,  103  Iowa 
301,  72  N.  W.  531;  Chapman  v.  Les- 
ter, 12  Kans.  592;  Clark  v.  Fontain, 
135  Mass.  464;  Barge  v.  Klausman, 
42  Minn.  281,  44  N.  W.  69;  Hall  v. 
Home  Bldg.  Co.  (N.  J.)  37  Atl.  1019; 
Neale  v.  Dempster,  179  Pa.  St.  569, 
36  Atl.  338;  Horvitch  v.  Eaton,  51 
Ja.  Super.  Ct.  251;  In  re  Thuresson, 


3  Ont.  L.  271.    See  post  §§  981,  982. 

^Barnes  v.  Southfield  Beach  R. 
Co..  65  Misc.  600,  120  N.  Y.  S.  616. 

'  McLean  v.  Lafayette  Bank,  3  Mc- 
Lean (U.  S.)  587;  Wolf  v.  Smith,  36 
Iowa  4t)4;  Cogswell  v.  Stout,  32  N. 
J.  Eq.  240;  Harrison  V.  Guerin,  27 
N.  J.  Eq.  219;  Vanorden  v.  Johnson, 
14  N.  J.  Eq.  376,  82  Am.  Dec.  254; 
Blair  v.  Ward,  10  N.  J.  Eq.  119; 
Paxton  V.  Harrier,  11  Pa.  St.  312; 
Kelley  v.  Whitney,  45  Wis.  110,  30 
Am.  Rep.  697;  Brooks  v.  Benham,  70 
Conn.  92,  38  Atl.  908,  66  Am.  St.  87. 
In  this  case  the  court  says:  "While 
the  whole  of  the  debt  is  secured  by 
the  whole  of  the  land,  each  parcel 
of  the  land,  as  between  the  differ- 
ent proprietors,  is  equitably  sub- 
ject only  to  so  much  of  the  debt  as 
corresponds  to  the  proportion  be- 
tween its  value  and  the  value  of  all 
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only  after  receiving  notice  of  such  liens  that  he  becomes  responsible 
for  his  acts  in  releasing  portions  of  the  land.*  But  if  the  mortgagee 
receives  a  fair  value  for  the  property  released,  and  applies  this  to  the 
payment  of  a  prior  incumbrance  which  the  mortgagor  had  assumed 
the  payment  of,  the  latter  is  not  discharged  from  his  liability,  espe- 
cially if,  knowing  of  the  intended  release,  he  advises  the  making  of  it.° 
This  rule,  however,  does  not  apply  when  the  unreleased  portions  sub- 
sequently mortgaged  are  ample  security  for  both  mortgages.^ 

If  the  mortgagee  having  notice  of  successive  alienations  of  parts  of 
the  premises  releases  a  part  primarily  liable  for  the  debt,  the  remain- 
ing parts  can  not  be  charged  with  it  without  first  deducting  the  value 
of  the  part  released;  if  the  value  of  the  part  released  equals  the  entire 
debt,  then  all  subsequent  parcels  are  entirely  released.' 

When  money  is  paid  to  release  the  mortgage  lien  from  a  part  of 
the  premises,  which  part  is  conveyed  in  fee  to  the  purchaser,  the  law 
applies  payment  in  the  absence  of  agreement  to  the  reduction  of  the 
mortgage  debt  pro  tanto.^ 

The  mortgagee,  by  releasing  one  of  two  parcels  of  land  which  are 
charged  with  the  burden  of  the  incumbrance,  may,  to  the  extent  of 
the  value  of  the  lot  so  released,  diminish  liis  security ;  because  in  such 
case  the  purchaser  of  the  other  parcel  can  not  compel  the  purchaser  of 
the  parcel  so  released  to  contribute,  and  the  mortgagee  who  has  inter- 
fered and  discharged  a  portion  of  his  lien  must  in  effect  make  contri- 
bution, by  abating  such  a  proportion  of  the  sum  due  on  the  mortgage 
as  the  value  of  the  parcel  released  bore,  at  the  time  of  the  execution 
of  the  mortgage,  to  the  value  of  both  parcels.* 

A  mortgagee  who  knows  that  portions  of  the  mortgaged  premises 

the  land;  and,  if  its  owner  should  ing    parcels."       Citing    Stevens  v. 

be   compelled  to  redeem  the  mort-  Cooper,   1  Johns.  Ch.    (N.  Y.)    425, 

gage,  he  can  resort  to  the  others  for  7  Am.  Dec.  499.     See  also  Brown  v. 

a  ratable  contribution,  and  for  that  Simons,   44   N.   H.   475;    Burson   v. 

purpose  is  entitled  to  the  benefit  of  Blackley,  67  Tex.  5,  2  S.  W.  668. 

subrogation    to  the  mortgage  title.  'Vanorden  v.   Johnson,   14   N.   J. 

To    release    any    particular    parcel  Eq.  376,  82  Am.  Dec.  254. 

from  the  mortgage  incumbrance,  is  "Williams  v.   Wilson,   124   Mass. 

to  make,  as  respects  that,  any  such  257. 

subrogation  impossible.     The  mort-  "Kelley  v.  Whitney,  45  Wis.  110, 

gagee  therefore  releases  at  his  peril,  30  Am.  Rep.  697. 

if  he  had  notice  of  the  conveyance  '  Schaad   v.    Robinson,   50   Wash. 

out  of  which  the  equities  in  ques-  283,  97  Pac.  104. 

tion  arise;  and,  if  he  does  so  with-  'State    Mut.    Bldg.   &c.    Assn.    v. 

out  receiving  from  the  releasee  his  Millville  Imp.  Co.,  74  N.  J.  Eq.  721, 

proper    contributory    share    of    the  70  Atl.  300. 

debt  he  is  still  equitably  chargeable  "Parkman    v.    Welch,    19    Pick. 

with  the  receipt  of  that  share,  in  (Mass.)   231. 

favor  of  the  owners  of  the  remain- 
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have  been  subsequently  conveyed  or  incumbered  is  not  allowed  in 
equity  to  release  those  parts  of  the  land  on  which  he  has  the  only 
lien,  and  to  enforce  his  entire  claim  upon  those  portions  in  which 
others  have  become  interested.  Justice  may  require  that  the  lien  of 
the  mortgage  be  extinguished  as  to  those  parts  in  which  subsequent 
parties  have  become  interested.^"  But  if  they  can  be  protected  with- 
out that,  he  may  still  enforce  his  mortgage  against  the  remaining  por- 
tions of  the  land,  so  far  as  he  can  be  allowed  to  do  so  consistently  with 
their  protection.  If  the  mortgagee,  after  actual  notice  of  an  absolute 
sale  of  a  portion  of  the  premises  by  the  mortgagor,  releases  other  por- 
tions, the  mortgage  is  discharged  wholly  or  pro  tanto,  according  to 
the  circumstances,  upon  that  part  owned  by  such  subsequent  pur- 
chaser. The  purchaser  or  mortgagee  of  the  part  of  the  property  re- 
maining may  insist  on  a  credit  upon  the  mortgage  debt  of  a  sum  equal 
to  the  value  of  the  property  released.^^ 

Where  a  mortgagee  releases  several  parcels  of  land  covered  by  the 
mortgage,  upon  payment  of  amounts  proportionate  to  the  value  which 
they  bear  to  the  mortgage  debt,  and  all  the  remaining  lots,  except  one 
in  possession  of  a  purchaser  from  the  mortgagor,  are  subsequently  sold 
under  foreclosure  of  the  mortgage  for  amounts  not  proportionate  to 
the  actual  value  which  they  bear  to  the  mortgage  debt,  but  without 
any  fault  on  the  part  of  the  mortgagee,  the  remaining  lot  is  subject 
to  the  payment  of  the  balance  of  the  mortgage  debt.^^ 

A  provision  in  a  mortgage  that  the  mortgagee  shall  release  parts 
of  the  mortgaged  premises,  on  request  of  the  mortgagor  or  his  heirs  or 
assigns,  upon  the  payment  of  a  fixed  price  per  acre,  is,  so  far  as  the 
price  is  concerned,  for  the  protection  of  the  mortgagee;  and  if  the 
mortgagee,  at  the  request  of  a  grantee  of  the  mortgagor,  releases  parts 
of  the  premises  at  a  less  price,  but  for  a  price  not  less  than  the  value 
of  the  land,  the  liability  of  the  mortgagor  to  pay  a  deficiency  is  not 
affected,  in  the  absence  of  any  notice  to  the  mortgagee  of  the  assump- 
tion of  the  mortgage  debt  by  the  grantee,  and  notice  not  to  release  for 
a  less  sum  than  that  stipulated  for.^^ 

The  rights  of  parties  claiming,  under  separate  conveyances  from 

"Warner   v.    De   Witt   Co.    Nat.  45    Wis.    110,    30  Am.    Rep.    697; 

Bank,  4   Bradw.    (111.)    305;    Park-  Deuster  v.  McCamus,  14  Wis.  307. 

man  V.  Welch,  19  Pick.  (Mass.)  231;  "Ames  v.   Witbeck,   179    111.   458, 

Hall  v.  Edwards,  43  Mich.  473,  5  N.  53  N.  E.  969;   Hawhe  v.  Snydaker, 

W.  652;   Benton  v.  Nicoll,  24  Minn.  86  111.  197. 

221;  Stevens  v.  Cooper,  1  Johns.  Ch.  "Barney  v.  Myers,  28   Iowa  472. 

(N.  Y.)  425,  7  Am.  Dec.  499;  Gulon  "Woodruff   v.    Stickle,    28    N.    J. 

V.   Knapp,   6   Paige    (N.   Y.)    35,   29  Eq.  549. 
Am.  Dec.  741;    Kelley  v.  Whitney, 
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the  mortgagor  for  different  parts  of  the  mortgaged  premises,  are  sev- 
eral and  not  joint,  as  to  any  question  arising  upon  releases  of  other 
parts  of  the  mortgaged  property  by  the  mortgagee.^* 

Where  two  lots  are  covered  by  a  mortgage,  and  the  mortgagor  con- 
veys one  lot  free  of  the  lien,  and  afterward,  in  the  same  manner,  the 
other  lot,  the  mortgagee  may  release  the  lot  sold  to  the  first  purchaser 
without  releasing  his  lien  upon  the  lot  subsequently  sold,  for  the  lot 
of  the  second  purchaser  would  be  first  subject  to  sale  if  the  mortgage 
had  not  been  discharged  on  the  other  lot.  And  the  rule  would  be  the 
same  though  the  first  purchaser,  having  entered  into  possession,  did 
not  actually  receive  his  deed  till  after  the  making  of  the  deed  to  the 
second  purchaser,  who  had  notice  of  the  prior  sale  of  the  other  lot.^* 

Where,  upon  a  sale  of  a  part  of  the  mortgaged  land,  the  mortgagee 
subsequently  releases  to  the  mortgagor  the  part  remaining  unsold, 
without  the  assent  or  agreement  of  the  purchaser,  such  release  does 
not  prejudice  the  rights  of  such  purchaser  of  the  part  which  was  sold, 
if  the  mortgagee  gave  such  release  with  knowledge  of  the  rights  and 
equities  of  the  purchaser.  If  the  part  released  is  sufficient  to  satisfy 
the  entire  debt,  the  mortgagee  can  not  resort  to  the  part  which  has 
been  sold,  but  such  release  operates  as  a  discharge  of  the  lien  to  the 
extent  of  the  value  of  the  land  released.^" 

§  723.  When  mortgagee  is  affected  with  notice  of  equity  of  pur- 
chaser of  part  of  mortgaged  premises. — The  mortgagee  who  has  actual 
or  constructive  notice  of  the  equity  of  such  purchaser  must  regard  it ; 
and  therefore  if  he  releases  a  part  of  the  mortgaged  estate,  he  must 
abate  a  proportionate  part  of  the  mortgage  debt  as  against  such  pur- 
chaser." A  purchaser,  for  value  of  part  of  the  land  covered  by 
mortgage,  is  entitled  to  compel  the  mortgagee  first  to  exhaust  his  lien 
upon  the  unsold  portion  before  resorting  to  the  part  sold.^*  But  the 
mere  record  of  a  subsequent  conveyance  by  the  mortgagor  of  a  part 
of  the  premises  is  not  constructive  notice  of  it  to  him.^*   "The  effect 

"Hawhe  v.  Snydaker,  86  111.  197.  85  Am.  Dec.  741  and  cases  cited; 

"Libby  v.  Tufts,  121  N.  Y.  172,  Meacham  v.  Steele,  93  111.  135;  Alex- 

24  N.  E.  12,  affg.  1  N.  Y.  S.  353,  16  ander  v.   Welch,   10   111.   App.   181; 

N.  Y.  St.  1000.  Dewey  v.  Ingersoll,  42  Mich.  17,  3 

"Ellis  V.  Fairbanks,  38  Fla.  257,  N.  W.  235;  Brown  v.  Simons,  44  N. 

21  So.  107.  H.  475;   Cogswell  v.  Stout,  32  N.  J. 

"Gilbert  v.  Haire,  43  Mich.  283,  Eq.  240;   Kipp  v.  Mersells,  30  N.  J. 

5  N.  W.  321.  Eq.  99;  Vanorden  v.  Johnson,  14  N. 

"Clift  v.  Williams,  105  Ky.   559,  J.  Eq.  376,  82  Am.  Dec.  254;  Libby 

49  S.  W.  328,  51  S.  W.  821.  v.   Tufts,   121   N.  Y.   172,   24   N.   E. 

"See  ante  §  568  and  post  §  1624;  12,  affg.  1  N.  Y.  S.  353;   Kendall  v. 

George  v.  Wood,  9  Allen  (Mass.)  80,  Woodruff,  87  N.  Y.  1;  Union  College 
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of  recording  a  mortgage  or  other  conveyance  is  not  retrospective,  or 
its  object  to  affect  rights  already  vested  and  secured,  and  a  mortgagee, 
after  having  his  deed  recorded,  is  not  required  to  search  the  record 
from  time  to  time  to  see  whether  other  incumbrances  have  been  put 
upon  the  land  with  which  he  is  in  nowise  concerned."^"  If,  however, 
the  mortgagee  subsequently  takes  a  deed  or  mortgage  of  a  part  of  the 
same  property,  he  is  thereby  driven  to  the  record,  and  is  bound  by 
the  notice  which  the  record  affords  at  that  time.^^  Neither  is  it  the 
duty  of  the  mortgagee  to  make  inquiry  whether  a  junior  incum- 
brancer has  intervened.^-  It  would  be  reasonable  to  subject  the  mort- 
gagee to  the  constant  necessity  "of  investigating  transactions  between 
the  mortgagor  and  third  persons  subsequent  to  the  mortgage.  A  no- 
tice by  letter  giving  the  names  of  the  purchasers  is  sufficient,  if  the 
deed  be  on  record  so  that  full  information  can  be  obtained  from 
that.^^  It  is  enough  if  notice  of  facts  out  of  which  the  subsequent 
equity  arises  is  brought  home  to  him  in  such  a  way  as  to  make  it  his 
duty  to  inquire  further  before  acting.^* 

Neither  does  mere  possession,  standing  alone,  without  the  mortga- 
gee's knowing  who  has  possession,  and  without  notice  of  any  facts 
which  should  provoke  inquiry,  affect  him  with  notice.^^    But  where  a 


V.  Wheeler,  61  N.  Y.  88;  Howard  In- 
surance Co.  v.  Halsey,  8  N.  Y.  271; 
Wheelwright  v.  Depeyster,  1  Johns. 
(N.  Y.)  471,  3  Am.  Dec.  345;  Patty 
v.  Pease,  8  Paige  (N.  Y.)  277,  35 
Am.  Dec.  683;  Guion  v.  Knapp,  6 
Paige  (N.  Y.)  35,  29  Am.  Dec.  741; 
Sarles  v.  McGee,  1  N.  Dak.  365,  48 
N.  W.  231;  Taylor  v.  Maris,  5  Rawle 
(Pa.)  51;  Straight  v.  Harris,  14 
Wis.  509;  Deuster  v.  McCamus,  14 
Wis.  307.  See  also  Bright  v.  Buck- 
man,  39  Fed.  243;  Birnie  v.  Main,  29 
Ark.  591;  Heaton  v.  Prather,  84  111. 
330;  Doolittle  v.  Cook,  75  111.  354; 
Iglehart  V.  Crane,  42  111.  261;  Hal- 
stead  V.  Bank  of  Kentucky,  4  J.  J. 
Marsh.  (Ky.)  554;  Cooper  v.  Bigly, 
13  Mich.  463;  James  v.  Brown,  11 
Mich.  25;  Hill  v.  McCarter,  27  N.  J. 
Eq.  41;  Hoy  v.  Bramhall.  19  N.  J. 
Eq.  563,  97  Am.  Dec.  687;  Van  Or- 
den  V.  Johnson,  14  N.  J.  Eq.  376,  82 
Am.  Dec.  254;  Truscott  v.  King,  6 
Barb.  (N.  Y.)  346;  Raynor  v.  Wil- 
son, 6  Hill  (N.  Y.)  469;  Westbrook 
V.  Gleason,  14  Hun  (N.  Y.)  245; 
Wheelwright  v.  Depeyster,  1  Johns. 
(N.  Y.)  471,  3  Am.  Dec.  345;  Guion 


v.  Knapp,  6  Paige  (N.  Y.)  35,  29  Am. 
Dec.  741 ;  King  v.  McVickar,  3  Sand. 
Ch.  (N.  Y.)  192;  Stuyvesant  v. 
Hone,  1  Sand.  Ch.  (N.  Y.)  419; 
Leiby  v.  Wolf,  10  Ohio  83;  Johnson 
V.  Vilido  Marble  Co.,  64  Vt.  337,  25 
Atl.  441. 

="  Birnie  v.  Main,  29  Ark.  591,  per 
Harrison,  J. 

^  Alexander  v.  Welch,  10  111.  App. 
181. 

2^  Gage  V.  McGregor,  61  N.  H.  47; 
Mcllvain  v.  Mutual  Assur.  Co.,  93 
Pa.  St.  30.  Neither  is  an  attaching 
creditor  bound  to  inquire  whether 
there  is  a  junior  incumbrance  of  a 
part  of  the  premises,  before  releas- 
ing a  part  from  his  attachment. 
Johnson  v.  Bell,  58  N.  H.  395. 

^Hall  V.  Edwards,  43  Mich.  473, 
5  N.  W.  652. 

"Howard  v.  Burns,  73  Minn.  356, 
76  N.  W.  202;  Cogswell  v.  Stout, 
32  N.  J.  Eq.  240;  Turner  v.  Flenni- 
ken,  164  Pa.  St.  469,  30  Atl.  486; 
Mcllvain  v.  Mutual  Assur.  Co.,  93 
Pa.  St.  30. 

=»  Cogswell  V.  Stout,  32  N.  J.  Eq. 
240. 
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purchaser  of  a  portion  of  the  mortgaged  premises,  situated  near  the 
residence  of  the  mortgagee,  recorded  his  deed  and  went  into  actual 
possession  of  the  property,  improved  it,  and  lived  upon  it,  the  mort- 
gagee's knowledge  of  these  facts  was  held  to  be  enough  to  put  him  on 
inquiry  before  releasing  other  parts  of  the  premises  from  the  mort- 
gage.2« 

A  subsequent  purchaser  takes  his  title  with  full  knowledge  of 
the  mortgage,  and  if  he  wishes  to  protect  himself  he  shoidd  notify 
the  mortgagee  of  his  purchase.  The  record  is  constructive  notice  only 
to  subsequent  purchasers,  or  those  claiming  under  the  same  grantor.'''^ 

§  724.  Effect  of  release  of  mortgage  held  by  one  person  to  secure 
a  debt  for  which  another  is  liable  as  surety. — In  like  manner  one  hold- 
ing a  mortgage  to  secure  a  debt  for  which  another  is  liable  as  surety 
has  no  right  to  release  the  mortgage  and  still  hold  the  surety  liable; 
for  the  surety  is  entitled  to  the  benefit  of  the  security  given  by  the 
principal  debtor,  and  the  creditor  is  not  allowed,  as  against  him,  to  do 
any  act  impairing  or  releasing  such  seeurity.^^ 

When  property  is  mortgaged  by  an  owner  to  answer  for  the  debt 
of  another,  such  property  occupies  the  position  of  a  surety,  and  any- 
thing which  would  discharge  an  individual  surety  personally  liable 
will,  under  similar  circumstances,  discharge  the  property.^' 

If  a  mortgagee  discharges  a  surety  by  his  laches  or  conduct,  he  also 
discharges  any  mortgage  the  surety  has  given  to  secure  the  debt.^° 
And  so  where  a  principal  debtor  and  his  surety  join  in  a  mortgage  of 
lands  of  which  the  legal  title  is  in  the  surety  and  the  equitable  title 
is  in  the  principal  debtor,  and  the  surety  is  discharged  by  the  negli- 
gence of  the  mortgagee,  the  mortgage,  which  is  but  an  incident  of  the 
debt,  is  discharged  so  far  as  it  affects  the  rights  and  property  of  the 
surety.  But  the  mortgage  remains  a  valid  security  as  against  the 
principal  debtor  and  his  equitable  interest  in  the  lands.^^ 

^'' Dewey  v.  Ingersoll,  42  Mich.  17,  Price  v.  Dime  Sav.  Bank,  124  111. 

3  N.  W.  235.  317,  15  N.  E.  754,  7   Am.  St.  367; 

2'Cheever  v.  Fair,  5  Cal.  337;  Mc-  Christner  v.   Brown,   16   Iowa   130; 

Ilvain  V.  Mutual  Assur.  Co.,  93  Pa.  Finnegan  v.  Janeway,  85  Minn.  384, 

St.  30;  Lake  v.  Shumate,  20  S.  Car.  89  N.  W.  4;   Siebert  v.  Quesnel,  65 

23.  Minn.  107,  67  N.  W.  803,  60  Am.  St. 

^Alexander  v.  Welch,  10  111.  App.  441;  AUis  v.  Ware,  28  Minn.  166,  9 

181;   Worcester  Mechanics'  Savings  N.  W.  666;  Barnes  v.  Mott,  64  N.  Y. 

Bank    V.    Thayer,    136    Mass.    459;  397,  21  Am.  Rep.  625. 

Hayes  v.  Ward,  4  Johns.  Ch.  (N.  Y.)  '"Finnigan  v.  Janeway,  85  Minn. 

123,    8   Am.    Dec.     554.      See    ante  384,   89   N.   W.   4;    Stephens  v.  Mo- 

§  678a.  nongahela  Bank,  88  Pa.  St.  157,  32 

'"Moses  V.  Home  Bldg.  &c.  Assn.,  Am.  Rep.  438. 

100  Ala.  465,  14  So.  412;  Rowan  v.  »' White    v.    Life    Association,    63 

Sharp's  Rifle  Mfg.  Co.,  33  Conn.  1;  Ala.  419,  35  Am.  Rep.  45. 
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Where  two  joint  tenants  mortgaged  their  land  and  afterward  by 
partition  proceedings  had  their  interests  set  oS  to  them  in  severalty, 
a  release  by  the  mortgagee  of  the  land  set  off  to  one  of  them  does  not 
operate  in  favor  of  the  other  to  the  extent  of  the  value  of  the  land 
released,  there  being  no  relation  of  surety  as  between  the  parties.^^ 

§  725.  Junior  mortgagee's  right  to  compel  senior  mortgagee  to 
exhaust   part   of   realty   not   embraced   in   junior   mortgage. — The 

holder  of  a  junior  mortgage  upon  one  of  two  lots  embraced  in  a 
prior  mortgage  may  compel  the  prior  mortgagee  to  resort  in  the  first 
place  to  the  other  lot,  upon  which  there  is  no  other  incumbrance;'* 
but  if  the  other  lot  be  incumbered  by  a  mortgage  to  another  person,  the 
prior  mortgagee  will  be  required  to  satisfy  his  claim  out  of  the  pro- 
ceeds of  both  lots,  in  proportion  to  the  amount  which  each  may  pro- 
duce.** 

But  although  generally  a  second  mortgagee  has  an  equitable  right 
to  have  other  security  in  the  hands  of  the  first  mortgagee  applied  to 
the  payment  of  the  mortgage  before  resorting  to  the  land,  when  this 
course  is  likely  to  occasion  much  delay  to  the  prior  mortgagee  in  ob- 
taining satisfaction,  the  court  will  decree  the  satisfaction  of  his  claim 
from  the  mortgaged  property,  but  will  at  the  same  time  provide  for  the 
subrogation  of  the  second  mortgagee  to  the  other  security.*^ 

If  the  junior  mortgage  covers  only  a  portion  of  the  lands  embraced 
in  the  senior  mortgage,  and  the  senior  mortgagee  releases  from  his 
mortgage  that  portion  of  the  property  not  covered  by  the  junior  mort- 
gage, he  will  not  be  permitted  to  enforce  his  security  against  the 
premises  common  to  both  mortgages,  unless  he  will  first  deduct 
the  value  of  the  parcel  so  released.*^ 

"Allen  V.  Hollingshead,  155  Ind.  Clark,  129  111.  466,  21  N.  E.  850,  5 

178,  57  N.  E.  917.  L.  R.  A.  276;    Hawhe  v.  Snydaker, 

«'Burnham  v.   Citizens'  Bank,   55  86   111.   197;    Clarke  v.   Cowan,   206 

Kans.   545,   40   Pac.   912;    Equitable  Mass.  252,  92  N.  E.  474,  138  Am.  St. 

Mtg.  Co.  T.  Lowe,  53  Kans.  39,  35  388;    Dewey  v.    IngersoU,   42   Micli. 

Pac.    829;     Henshaw    v.    Wells,    9  17,  3  N.  W.  235;  Howard  v.  Burns, 

Humph.   (Tenn.)   568.  73  Minn.  356,  76  N.  W.  202;  Ander- 

"  Green  v.  Ramage,  18  Ohio  428,  son  v.  McCloud-Love  Livestock  Com- 

51  Am.  Dec.  458.  mission  Co.,  58  Nebr.  670,  79  N.  "W. 

==King  v.  McVickar,  3  Sandf.  Ch.  613;   Ward  v.  Hague,  25  N.  J.  Eq. 

(N.  Y.)  192.  397;    Longstreet  v.   Brown    (N.   J. 

^Dennis   v.    Burritt,   6   Cal.   670;  Eq.),  37  Atl.  56;   Blair  v.  Ward,  10 

Brooks  V.  Benham,  70  Conn.  92,  38  N.  J.  Eq.  119;  Hubbard  v.  Lydecker, 

Atl.  908,  39  Atl.  1112,  66  Am.  St.  87;  78  Misc.  80,  137  N.  Y.  S.  714;  Sarles 

Lewis  V.  Hinman,   56   Conn.   55,  13  v.  McGee,  1  N.  Dak.  365,  48  N.  W. 

Atl.  143;  Ellis  v.  Fairbanks,  38  Fla.  231,   26   Am.    St.    633;     Lynchburg 

257,  21  So.  107;    Ames  v.  Witbeck,  Perpetual  Bldg.  &c.  Co.  v.  Fellers, 

179  111.  458,  53  N.  E.  969;   Boone  v.  96  Va.  337,  31  S.  E.  505,  70  Am.  St. 


§  726  mortgagee's  eights  and  liabilities  116 

§  726.  Mortgage  to  surety  a  trust  in  favor  of  creditors. — ^A  mort- 
gage to  a  surety  to  secure  him  is,  in  effect,  a  security  to  the  principal 
creditor,  and  he  is  entitled  to  the  benefit  of  it.^' 

In  several  states,  however,  the  creditor's  equity  is  merely  a  right  to 
be  subrogated  to  the  securities  held  by  the  surety,  or  a  right  to  be 
substituted  in  the  surety's  place  for  the  enforcement  of  any  securities 
he  may  have  taken  from  the  principal  debtor.  The  creditor's  right  in 
respect  to  securities  in  the  hands  of  the  surety  is  regarded  as  resting 
upon  the  same  ground  as  the  surety's  right  in  respect  to  securities  held 
by  the  creditor.'' 

If  it  be  a  mortgage  of  indemnity  the  surety  can  not  enforce  it  until 
he  has  been  injured,  or  has  paid  the  debt  for  which  he  was  surety;^" 
and  in  like  manner  the  security  does  not  in  the  first  instance  attach  to 
the  debt,  as  an  incident  to  it,  but  whatever  equity  may  arise  in  favor 
of  the  creditor  with  regard  to  the  security  arises  afterward,  and  comes 
into  existence  only  when  the  surety's  right  to  call  upon  the  security 
becomes  fixed.*" 

There  is,  however,  much  diflBculty  in  determining  whether  a  case 
falls  within  one  class  or  the  other,  from  the  fact  that  directly  opposite 
views  are  taken  in  different  jurisdictions  of  instruments  of  the  same 
tenor.  Thus,  where  a  mortgage  is  given  in  terms  conditional  to  save 
the  surety  harmless,  and  to  pay  the  notes,  the  former  clause  has  been 
held  by  some  courts  to  give  the  controlling  character  to  the  instru- 
ment as  an  indemnity;*^  while  with  others  the  latter  clause  has  been 
viewed  as  decisive  that  it  created  a  direct  trust  to  pay  the  debt.*^ 

A  surety  holding  such  a  mortgage  can  not  while  the  debt  remains 
unpaid,  impair  the  rights  of  the  principal  creditor,  by  discharging  the 
mortgage  or  entering  satisfaction  of  record;  and  a  purchaser  of  the 
mortgaged  property  from  the  debtor,  after  such  discharge  or  satis- 

851;    Straight   v.   Harris,   14   Wis.  berland  Bank,  10  Leigh   (Va.)  206. 

509.  "Hall  v.  Cushman,  16  N.  H.  462, 

"National     Shoe     &c.     Bank     v.  43  Am.  Dec.  562.     See  post  §  1187. 

Small,  7  Fed.  837;  Durham  v.  Craig.  -"Jones  v.   Quinnipiack  Bank,  29 

79  Ind.  117;  Moore  v.  Moberly,  7  B.  Conn.  25;  Chambers  v.  Prewitt,  172 

Mon.   (Ky.)  299;  Rice  v.  Dewey,  13  111.  615,  50  N.   E.  145,  afCg.  71  111. 

Gray  (Mass.)  47;  Dick  v.  Truly,  1  App.  119;  Osborn  v.  Noble,  46  Miss. 

Sm.  &  M.  Ch.  (Miss.)  557.  449.    But  see  M'Lean  v.  Lafayette 

"» Osborn  v.  Noble,  46  Miss.  449;  Bank,  3  McLean  (U.  S.)  587. 

Carpenter  v.   Bowen,   42   Miss.   28;  "Jones  v.   Quinnipiack  Bank,  29 

Ohio  Life  Ins.  &c.  Co.  v.  Reeder,  18  Conn.  25;    Thrall    v.    Spencer,    16 

Ohio   35;    McConnell  v.    Scott,    15  Conn.  139;  Constant  v.  Matteson,  22 

Ohio  401,  45  Am.  Dec.  583;  Kramer  111.  546;  Havens  v.  Poudry,  4  Mete. 

v.  Farmers'  &c.  Bank,  15  Ohio  253;  (Ky.)  247;  Haven  v.  Foley,  18  Mo. 

Bank   of  Virginia  v.   Boisseau,   12  136. 

Leigh  (Va.)  387;  Hopewell  v.  Cum-  •"Boyd   v.    Parker,    43    Md    182; 


117  LIABILITY   TO    THIRD  PERSONS  §    727 

faction,  ia  chargeable  with  notice  of  the  creditor's  rights  under  the 
mortgage.*^ 

But  although  a  mortgage  to  indemnify  a  surety  attaches  to  the 
debt  for  the  benefit  of  the  creditor,  this  is  a  secondary  use  of  the 
security,  which  is  to  be  used  primarily  for  the  benefit  of  the  mort- 
gagee ;  therefore,  if  it  be  taken  to  indemnify  one  who  is  surety  on  sev- 
eral notes,  and  he  is  discharged  upon  some  but  continues  liable  upon 
others,  he  has  the  right  to  use  the  security  for  the  payment  in  the  first 
place  of  those  notes  upon  which  he  is  liable,  while  the  other  notes  have 
the  incidental  benefit  of  the  remainder  of  the  security.**  For  instance, 
suppose  the  original  security  was  taken  to  indemnify  a  surety  against 
several  notes,  part  of  which  were  attested  by  a  witness  and  part  were 
not  so  attested;  and  that  after  the  lapse  of  six  years  the  surety  was 
discharged  upon  the  unattested  notes  by  the  bar  of  the  statute  of  limi- 
tations, but  not  discharged  upon  the  others, — ^he  is  entitled  to  pay  out 
of  the  security  the  notes  upon  which  he  is  still  liable ;  not  only  because 
he  has  a  superior  equity,  but  because  he  stands  upon  the  ground  of 
another  rule  of  law,  that,  of  two  or  more  having  equal  claims  in 
equity,  he  who  has  a  legal  title  is  preferred.*^ 

A  mortgagee  having  a  specific  demand  secured  by  a  mortgage  upon 
his  debtor's  property,  and  other  claims  not  secured,  upon  a  conveyance 
by  the  debtor  of  his  equity  of  redemption  and  other  property  in  trust 
to  pay  all  his  debts,  is  entitled  to  secure  the  whole  amount  of  his 
mortgage  out  of  the  land,  and  to  come  in  pro  rata  with  other  creditors 
as  to  his  other  claims.*^ 

§  727.  Effect  of  release  by  mortgagee  of  mortgagor's  personal 
liability. — If  the  mortgagee  voluntarily  discharge  the  mortgagor  from 
personal  liability,  he  does  not  thereby  affect  his  lien  upon  the  mort- 
gaged premises,  nor  does  he  discharge  the  mortgage  as  against  a  sub- 
sequent grantee  assuming  the  debt.*^  But  if  a  mortgagee  releases  the 
mortgagor  from  personal  liability,  he  thereby  diminishes  the  security 
of  a  subsequent  purchaser  of  part  of  the  premises,  and  therefore  the 

Kunkel  v.   Fitzhugh,   22   Md.   567;  "Eastman    v.    Foster,    8    Mete. 

Eastman  v.  Foster,  8  Mete.  (Mass.)  (Mass.)  19,  per  Shaw,  C.  J. 

19;   Ross    v.    "Wilson,  7  Sm.  &    M.  « Bell  v.  Hammond,  2  Leigh  (Va.) 

(Miss.)   753;    Saylors  v.  Saylors,  3  416.     See  post  §  1631. 

Heisk.    (Tenn.)    525;    Paris  v.  Hu-  ■"  Walls  v.  Balrd,  91  Ind.  429;  Hay- 

lett,  26  Vt.  308.  den  v.  Smith,  12  Mete.  (Mass.)  511; 

« McMullen  v.  Neal,  60  Ala.  552.  Donnelly  v.  Simonton,  13  Minn.  301 

**  Eastman    v.    Foster,     8    Mete.  (Gil.  278);    Bentley  v.  Vanderhey- 

(Mass.)  19.  See  also  Miller  v.  Wack,  den,  35  N.  Y.  677;  Tripp  v.  Vincent, 

1  N.  J.  Eq.  204.  3  Barb.  Ch.  (N.  Y.)  613. 
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lien  of  the  mortgage,  so  far  as  the  rights  of  such  subsequent  purchaser 
are  concerned,  is  discharged.  The  fact  that  another  person  at  the 
same  time  assumed  the  debt  does  not  prevent  the  discharge,  if  the 
subsequent  purchaser  did  not  assent  to  the  substitution.^^ 

This  rule  is  applicable  as  well  to  the  case  of  a  subsequent  mortgagee, 
though  in  some  cases  the  effect  of  the  release  of  the  mortgagor's  per- 
sonal liability  might  be  to  give  the  second  mortgage  priority  over  the 
first,  instead  of  absolutely  discharging  the  lien.*^ 

In  like  manner  if  a  mortgagee  release  a  grantee  of  the  mortgaged 
premises  from  his  liability  to  pay  the  mortgage  debt  in  accordance 
with  his  agreement  of  assumption  contained  in  the  deed  to  him,  the 
mortgagor  is  thereby  released  from  his  liability  for  a  deficiency  arising 
upon  a  foreclosure  of  the  mortgage.^" 

When  a  purchaser  of  a  portion  of  the  mortgaged  land  assumes  the 
payment  of  the  entire  mortgage,  thus  making  such  portion  primarily 
liable  for  the  entire  mortgage  debt,  and  the  mortgagee  with  notice  of 
such  fact  releases  to  the  grantee  the  portion  so  conveyed,  he  thereby 
releases  the  mortgage  to  the  eztent  of  the  value  of  the  portion  re- 
leased, and  if  such  value  is  equal  to  the  amoimt  of  the  mortgage,  the 
mortgage  is  wholly  released.^^ 

§  728.  Mortgagee  having  other  security. — ^When  the  mortgagee 
has  other  security  for  the  payment  of  the  debt  secured  by  the  mort- 
gage, or  when  he  has  other  means  for  securing  its  payment,  and  avails 
himself  thereof,  the  mortgage  is  discharged_  or  reduced  to  the  extent  to 
which  the  mortgagee's  proceedings  have  resulted  in  satisfaction  of  his 
claim.*^^  Thus  where  the  mortgagee  of  realty  also  holds  a  chattel 
mortgage  to  secure  the  same  debt,  which  he  forecloses,  the  real  estate 
mortgage  is  discharged  to  the  extent  of  the  amount  realized  from  a 
sale  of  the  chattels."^  And  where  the  mortgagee,  in  such  case,  volun- 
tarily releases  his  other  security  or  remedy,  or  loses  it  by  laches  or 
neglect,  under  such  circumstances  that  the  subsequent  foreclosure  of 
the  mortgage  would  work  an  injustice  to  the  mortgagor  or  a  fraud 
on  the  rights  of  third  parties  having  interests,  such  release  or  loss  of 

«Coyle  V.  Davis,  20  Wis.  564.  '"^  Ballard  v.  Nye   (Cal.),  69  Pac. 

^"Sexton  V.  Pickett,  24  Wis.  346.  481;   Hanna  v.  Reeves,  22  Wash.  6, 

« Paine   v.   Jones,   76   N.   Y.    274.  60  Pac.   62;    Wilmarth  v.   Johnson, 

See  also  Mutual  L.  Ins.  Co.  v.  Da^  124  Wis.  320,  102  N.  W.  562. 

vies,  44  N.  Y.  Sup.  Ct.  172.  "^  Androscoggin  Sav.  Bank  v.  Mc- 

■''Groesbeck  v.  Mattison,  43  Minn.  Kenney,  78  Maine  442,   6  Atl.  877; 

547,  46  N.  W.  135;  Anderson  v.  Mc-  Wendell  v.  Highstone,  52  Mich.  552, 

Cloud-Love  Live  Stock  Co.,  58  Nebr.  18  N.  W.  354;  Spencer  v.  Forcht,  16 

670,  79  N.  W.  613.  S.  Dak.   287,  92  N.  W.   392. 
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security  or  remedy  will  operate  to  discharge  the  mortgage  to  the  ex- 
tent of  the  value  of  such  other  security .^^ 

But  this  rule  does  not  apply  where  the  additional  security  is  lost  by 
the  act  of  the  law  or  otherwise  without  the  mortgagee's  fault."'' 

So  a  mortgagee  having  other  security  for  the  payment  of  the  debt 
secured  by  the  mortgage,  and  having  notice  of  a  subsequent  incum- 
brance upon  the  same  premises,  is  bound  in  equity  to  apply  in  the 
first  instance  to  the  payment  of  the  debt  the  security  in  which  the 
subsequent  mortgagee  does  not  share ;  and  if  the  prior  mortgagee  un- 
der such  circumstances  releases  the  other  security,  his  mortgage  is,  to 
the  extent  of  the  value  of  that  security,  satisfied  so  far  as  such  subse- 
quent mortgagee  is  coneerned.^^  In  like  manner,  if  he  also  holds  per- 
sonal property  as  security  for  the  same  debt,  he  also  may  be  compelled 
by  the  heir  or  widow  of  the  mortgagor  to  resort  in  the  first  instance 
to  the  personal  property,  so  as  to  relieve  the  land  to  that  extent  from 
the  burden.^' 

If  a  mortgagee  without  notice  of  the  existence  of  a  subsequent 
mortgage  of  a  portion  of  the  mortgaged  land  releases  a  part  of  the 
mortgaged  premises  not  covered  by  the  subsequent  mortgage,  he  does 
not  affect  the  lien  of  his  mortgage  upon  the  portion  not  released."^ 
The  prior  incumbrancer  is  not,  however,  bound  at  his  peril  to  look  for 
subsequent  liens  when  about  to  release  such  other  security.^'  "In 
order  to  impose  upon  him  the  obligation  to  regard  this,  his  conscience 
must  be  affected  by  knowledge  of  the  facts  upon  which  the  equity  de- 
pends, or  by  notice  sufficient  to  put  him  upon  inquiry."^" 

Upon  the  same  principle,  a  building  association  holding  a  mortgage 
upon  the  real  estate  of  one  of  its  stockholders,  whose  stock  is  also 

"A.  P.  Cook  Co.  v.  Bell,  114  Mich,  valid    tax-title    can    not    compel    a 

283,  72  N.  W.  174;  Grow  v.  Garlock,  mortgagee    to    exhaust   his    remedy 

97  N.  Y.   81,   14  Abb.  N.   Cas.   487;  against  other  property  on  which  he 

Soule  V.  Union  Bank,  45  Barb.    (N.  holds    another    mortgage    securing 

Y.)   Ill,  30  How.  Pr.  105;    Gates  v.  the  same  debt  before  bringing  suit 

Adams,  24  Vt.  70.  to  set  aside  the  tax-title,  since  equity 

"*  Thurmond    v.    Wood,    27    Grat.  will  not  aid  the  holder  of  a  tax-title. 

(Va.)  727.  Miller  v.  Cook,  135  111.  190,  25  N.  E. 

«M'Lean    v.    Lafayette    Bank,    3  756.     See  post  §§  875,  162'8. 

McLean    (U.   S.)    587;    Alexander  v.  "Harrow    v.    Johnson,     3     Mete. 

Welch,  10  111.  App.   181;    Equitable  (Ky.)   578;   Davis  v.  Rider,  5  Mich. 

Mtg.  Co.  V.   Lowe,  53  Kans.  39,  35  423. 

Pac.   829;    Bergen   Savings  Bank  v.  ^Grossman  v.  Davis,  57  N.  J.  Bq. 

Barrows,  30  N.  J.  Eq.  89;  Washing-  619,  42  Atl.  768. 

ton  BZdg.  &c.  Assn.  v.  Beaghen,  27  =*  Sherman   v.    Foster,    158    N.    Y. 

N.  J.  Eq.  98;  Herbert  v.  Mechanics'  587,  53  N.  E.  504;   Cheesebrough  v. 

Bldg.  &c.  Assn.,  17  N.  J.  Eq.  497,  90  Millard,  1  Johns.  Ch.    (N.  Y.)    409. 

Am.  Dec.  601;   Union  Nat.  Bank  v.  ""Howard  Ins.  Co.  v.  Halsey,  8  N. 

Moline  &c.  Co.,  7  N.  Dak.  201,  73  N.  Y.  271. 
W.  527.     But  the  holder  of  an  In- 


§  729  mortgagee's  rights  and  liabilities  130 

pledged  as  collateral  security  for  the  loan,  can  not  have  recourse  to 
the  mortgaged  premises  as  against  one  holding  a  second  mortgage 
upon  them,  until  it  has  sold  the  stock  and  applied  the  proceeds  of  it  to 
the  payment  of  the  mortgage  debt.*^  This  equity  can  not  be  defeated 
by  a  levy  upon  the  stock  under  a  judgment  obtained  by  a  creditor 
against  the  mortgagor.  As  against  such  creditor,  the  holder  of  a  sub- 
sequent mortgage  is  entitled  to  have  the  stock  sold  and  applied  to  the 
payment  of  the  first  mortgage  before  recourse  is  had  to  the  land.°- 
The  court  may  order  a  senior  mortgagee  holding  other  security  for 
his  claim  to  exhaust  that  before  resorting  to  the  security  covered  by 
the  junior  mortgage.'* 

But  an  equity  in  the  mortgagor  may  intervene  to  prevent  the  appli- 
cation of  this  principle.  Thus,  where  one  mortgage  covers  two  tracts 
of  land,  one  of  which  is  a  homestead,  and  another  mortgage  covers 
only  the  tract  not  a  homestead,  the  holder  of  the  former  mortgage 
will  not  be  compelled  to  resort  to  the  homestead  tract  first,  in  order  to 
leave  the  other  tract,  so  far  as  may  be,  for  the  other  mortgagee."* 

The  doctrine  of  marshaling  is  purely  a  doctrine  of  equity  and  will 
not  be  enforced  to  the  prejudice  of  either  the  creditor  or  of  third  per- 
sons, or  even  so  as  to  do  an  injustice  to  the  debtor.  It  will  not,  there- 
fore, be  applied  where  the  mortgage  creditors  are  numerous,  none  of 
whom  have  exclusive  liens  on  any  particular  fund,  and  the  application 
of  the  rule  must  necessarily  work  injustice  to  some  one  of  them.  In 
such  a  case  the  several  mortgage  debts  should  be  paid  pro  rata  in  the 
order  of  priority,  out  of  the  proceeds  of  the  funds  covered  by  each."^ 

§  729.    Effect  of  insolvency  or  bankruptcy  of  mortgagor. — So  in 

like  manner,  upon  the  insolvency  or  bankruptcy  of  the  mortgagor, 
the  mortgagee  may  do  as  he  pleases  about  proving  his  claim  against  the 
estate  of  the  debtor.  He  may,  if  he  choose,  pay  no  regard  to  his  per- 
sonal claim,  and  rely  upon  the  land  alone."® 

The  general  rule  is  that  the  subsequent  discharge  of  the  mortgagor 
as  a  bankrupt  does  not  avoid  the  mortgage  lien,  but  releases  the  per- 
sonal liability  only."^ 

''Red  Bank  Mut.  Bldg.  &c.  Assn.  Am.    Rep.    553;    Gilliam   v.    McCor- 

V.  Patterson,  27  N.  J.  Eq.  223.  mack,  85  Tenn.  597,  4  S.  W.  521. 

"=  Phillipsburg     Mut.     Loan     &c.  «» Slack  v.  Emery,  30  N.  J.  Eq.  458; 

Assn.  V.  Hawk,  27  N.  J.  Eq.  355 ;  and  Bennett  v.  Calhoun  Loan  &c.  Assn., 

see  cases  cited.  9  Rich.  Eq.   (S.  Car.)   163;    Walker 

«■  Swift  V.   Conhoy,  12   Iowa  444.  v.  Baxter,  26  Vt.  710.     See  post  §§ 

"McArthur  v.   Martin,   23   Minn.  1231-1236. 

74.     See  post  §  731.  "'Carlisle  v.  Wilkins,  51  Ala.  371; 

«=Marr  v.  Lewis,  31  Ark.  203,  25  Stewart  v.  Anderson,  10  Ala.  504; 
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If  the  mortgagee's  security  be  inadequate,  he  may  have  it  valued, 
and  prove  his  demand  for  the  balance.  But  if  he  prove  his  whole  claim 
against  the  estate  of  his  debtor,  without  reference  to  his  mortgage,  he 
thereby  waives  his  mortgage  security;  and  in  this  respect  the  law  is 
the  same  when,  upon  the  death  of  the  mortgagor,  his  estate  is  repre- 
sented insolvent,  and  the  mortgagee  has  his  whole  claim  allowed,  and 
receives  a  dividend  upon  the  whole,  he  thereby  releases  his  security."' 

Under  the  bankruptcy  laws  of  England  and  the  United  States  a 
creditor  holding  a  mortgage  upon  the  land  of  the  bankrupt  can  not 
prove  his  whole  claim  against  the  bankrupt's  estate  without  releasing 
the  security,  but  where  a  mortgagee  of  land  assigned  the  mortgage  and 
indorsed  the  mortgage  note  to  another,  and  then  became  insolvent, 
it  was  held  that  the  assignee  had  no  mortgage  nor  pledge  of  his  debt- 
or's estate,  and  was  not  forbidden  nor  restrained  from  proving  his  en- 
tire claim  against  the  insolvent  estate.  The  creditor  in  such  a  case  has 
no  mortgage  of  the  estate  of  the  debtor  against  whose  estate  he  offers 
proof.  It  was  claimed,  however,  by  the  assignee,  that  the  creditor, 
though  not  forbidden  nor  restrained  by  statute,  must  exercise  his 
right  so  as  to  do  equity.  But  it  does  not  appear  that  in  proving  his 
whole  debt  the  creditor  would  infringe  equitable  rights.  "Until  the 
creditor  receives  full  payment  of  the  note  neither  the  insolvent,  the 
assignee,  nor  the  general  creditors  have  an  equitable  right  to  prevent 
the  creditor  from  realizing  by  means  of  his  security  the  full  payment 
of  his  debt.  Where  the  creditor  by  means  of  his  security  and  his  proof 
receives  his  whole  debt,  his  rights  in  the  security  and  in  the  estate  of 
the  insolvent  stop.  If  at  the  outset  the  value  of  the  assets  of  the 
insolvent  estate,  as  compared  with  the  amount  of  the  claims  provable 
against  it,  are  such  as  to  show  that  the  creditor  will  receive  from  both 
his  funds  more  than  the  amount  of  his  debt,  the  facts  disclose  an 

Copper  Belle  Mm.  Co.  v.  Costello,  12  Miss.  629,  57  So.  624,  58  So.  652; 
Ariz.  318,  100  Pac.  807;  Oliphant  v.  Chamberlain  v.  Header,  16  N.  H. 
Bckerley,  36  Ark.  69;  Luning  v.  381;  Pickert  v.  Eaton,  81  App. 
Brady,  10  Cal.  265;  Security  Sav.  Div.  423,  81  N.  Y.  S.  50;  Brown 
Bank  v.  Scott,  3  Cal.  App.  687,  86  v.  Hoover,  77  N.  Car.  40;  Adam  v. 
Pac.  903;  Camp  v.  Young,  119  Ga.  McCllntock,  21  N.  Dak.  483,  131  N. 
981,  47  S.  E.  560;  Price  v.  Amis,  58  W.  394;  Roberts  v.  Wood,  38  Wis.  60. 
Ga.  604;  Catterlin  v.  Armstrong,  101  ""Hale  v.  Leatherbee,  175  Mass. 
Ind.  258;  Haggerty  v.  Byrne,  75  Ind.  547,  56  N.  B.  562;  White  v.  White, 
499;  Pierce  v.  Wilcox,  40  Ind.  70;  169  Mass.  52,  47  N.  E.  499;  Wash- 
Fetter  V.  Cirode,  4  B.  Mon.  (Ky.)  burn  v.  Tisdale,  143  Mass.  376,  9  N. 
482;  Labauve  v.  Slack,  28  La.  Ann.  E.  741;  Franklin  County  Bank  v. 
296;  Prentis  v.  Richardson,  118  Greenfield  Bank,  138  Mass.  515,  522; 
Mich.  259,  76  N.  W.  381;  Nicolay  v.  Merchants'  Nat.  Bank  v.  Eastern  R. 
Mallery,  62  Minn.  119,  64  N.  W.  108;  Co.,  124  Mass.  518;  Hooker  v.  Olm- 
Laurel   Oil   &c.   Co.   v.   Home,   101  stead,  6  Pick.  (Mass.)  481. 
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equitable  right  in  the  security  on  the  part  of  the  insolvent  estate, 
which  may  be  enforced  by  a  restraint  in  the  proof  without  doing  in- 
justice perhaps  to  the  creditor.  But  when  it  is  not  shown  that  such  a 
state  of  facts  exists  it  is  not  necessary  for  the  preservation  of  the 
equitable  rights  of  the  insolvent  and  his  assignee  and  other  creditors 
that  the  creditor  be  restrained  in  his  proof.""" 

It  is  by  force  of  statute,  however,  that  a  mortgagee  is  prevented 
from  proving  his  whole  claim  against  the  estate  of  his  debtor,  either 
during  his  lifetime  or  after  Ms  decease,  and  also  resorting  to  the 
mortgage  for  the  balance.  TJpon  the  death  of  the  mortgagor,  the 
holder  of  the  mortgage  is  not  bound  to  seek  payment  of  his  debt  out  of 
the  personal  estate,  by  presenting  his  claim  to  the  personal  representa- 
tive, and  the  only  effect  of  his  not  doing  so  witliin  the  time  allowed 
is  to  deprive  him  of  all  benefit  of  the  personal  estate.  He  may  resort 
to  the  land  after  his  claim  against  the  personal  estate  of  the  deceased 
is  barred ;'"'  or  under  the  statutes  as  they  exist  in  some  states  he  may 
prove  the  debt  against  the  estate  of  a  deceased  mortgagor,  receive  a 
dividend,  and  enforce  his  mortgage  lien  for  any  portion  of  the  debt 
remaining  unpaid.'^ 

§  730.  Change  of  terms  of  prior  mortgage  as  affecting  rights  of 
subsequent  mortgagee. — Parties  to  a  mortgage,  as  against  a  subsequent 
mortgagee,  can  not  stipulate  by  an  unrecorded  agreement  for  any 
terms  not  a  part  of  the  original  contract.'^ 

A  junior  mortgagee  has  the  right  upon  the  maturity  of  the  senior 
mortgage  to  redeem  it,  and  this  right  can  not  be  affected  by  an  agree- 
ment between  the  parties  to  such  prior  mortgage,  fixing  upon  a  higher 
rate  of  interest  than  that  specified  in  the  mortgage.^^  A  subsequent 
mortgagee  is  presumed  to  have  acquired  his  interest  with  reference 
to  the  existing  liens  as  they  appear  of  record,  and  his  rights  can  not 
be  prejudiced  by  private  arrangements  between  the  parties.''*  But  a 
subsequent  purchaser  or  incumbrancer  takes  his  chances  as  to  how 
much,  if  anything,  has  been  paid,  and  buys  subject  to  the  state  of  the 
account  as  it  then  exists  between  mortgagor  and  mortgagee,  and  has 
no  better  or  other  right  than  the  former  in  that  respect,  unless  he 

™Hale   V.    Leatherbee,    175    Mass.  "  Schuelenburg   v.   Martin,   1   Mc- 

547,  56  N.  E.  562.  Crary  (U.  S.)  348. 

"Inge  V.  Boardman,  2  Ala.   331;  "Bunker  v.  Barron,  93  Maine  87, 

Jefferson     College     v.     Dickson,     1  44  Atl.  372. 

Freem.    Ch.    (Miss.)    474;     Grafton  "  Gardner  v.  Emerson,  40  111.  296; 

Bank   v.    Doe,   19   Vt.   463,   47   Am.  Wheeler  v.  Menold,  81  Iowa  647,  47 

Dec.  697;   Patton  v.  Page,  4  Hen.  &  N.  W.  871. 

M.  (Va.)  449.  "Whittacre  v.  Fuller,  5  Minn.  508. 
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shows  some  equity  peculiar  to  himself.'^  If  the  mortgagor  pays  ofE 
and  discharges  the  first  mortgage  debt,  the  property  becomes  liable  to 
the  satisfaction  of  the  second  mortgage  without  reference  to  the 
first." 

§  731.  Where  the  homestead  is  included  with  other  realty  in  the 
mortgage. — ^Where  a  homestead  is  included  with  other  realty  in  a 
mortgage,  there  is  no  implied  obligation  on  the  mortgagee  that  he 
shall  first  exhaust  his  remedy  on  the  land  other  than  the  homestead; 
but  he  may  release  the  other  land  and  still  maintain  his  lien  on  the 
homestead.'^^  "It  is  said  that  the  homestead  belongs  to  and  is  de- 
signed by  the  law  for  the  family,  and  that  their  rights  are  paramount 
to  the  rights  of  creditors.  We  can  not  assent  to  the  claim  as  thus 
broadly  stated.  It  means  that  when  a  creditor  takes  a  mortgage  on  the 
homestead  and  other  property,  though  nothing  is  expressed,  there 
is  an  implied  agreement  to  consider  the  homestead  as  a  sort  of  sec- 
ondary security, — a  security  for  security;  that  the  other  property 
mortgaged  is  the  primary  security;  and  that,  if  that  proves  insuffi- 
cient, and  only  when  that  proves  insufficient,  can  the  lien  on  the 
homestead  be  enforced.  That  parties  may  make  such  a  contract,  is  un- 
questionable ;'*  that  the  legislature  may  establish  such  a  rule,  is  prob- 
able."" 

But  the  Supreme  Court  of  Michigan  has  also  held  that  in  foreclos- 
ing a  mortgage  executed  by  husband  and  wife  upon  several  parcels  of 
land,  including  a  homestead,  the  homestead  can  be  sold  only  to  pay  the 
deficiency  remaining  after  sale  of  all  the  other  property  mortgaged; 
and  that  a  second  mortgagee  has  no  right  to  have  the  liability  of  the 
homestead  increased,  by  requiring  it  to  be  sold  to  satisfy  the  mort- 
gage debt.^" 

In  Iowa,  the  rule  is  so  established  by  reason  of  the  provisions  of  the 
Code  of  that  state,*^  and  it  was  there  held  that,  when  one  member  of 

"  Carson  v.  Cochran,  52  Minn.  67,  19;  White  v.  Polleys,  20  Wis.  503,  91 

53  N.  W.  1130;  per  Mitchell,  J.,  who  Am.  Dec.  432;  Jones  v.  Dow,  18  Wis. 

also  says:     "In  so  far  as  Whlttacre  241.     See  post  §§  1286,  1632. 

V.  Fuller,  5  Minn.  508,  holds  to  the  ™  Stephens  v.  Leonard,  122  Mich, 

contrary,  it  has  been  long  since  vir-  125,  80  N.  W.  1002. 

tually   overruled,  and  is  no  longer  ™  Per  Brewer,  J.,  in  Chapman  v. 

the   law   in   this    state."      See   also  Lester,  12  Kans.  592. 

Lash    V.    Edgerton,    13    Minn.    210;  *°Armitage  v.  Davenport,  64  Mich. 

Martin  v.  Lennon,  19  Minn.  67.  412,  31  N.  W.  408. 

"=  Henderson  v.  Murphree,  124  Ala.  ^'Rockholt  v.  Kraft,  78  Iowa  661, 

223,  27  So.  405.  43  N.  W.  539;   Barker  v.  Rollins,  30 

"Abbott  v.  Powell,  6  Saw.  (U.  S.)  Iowa  412;   Twogood  v.  Stephens,  19 

91;    Chapman    v.    Lester,    12    Kans.  Iowa  405. 
592;    Searle  v.  Chapman,  121  Mass. 
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a  partnership  mortgaged  his  homestead  to  secure  a  partnership  debt, 
after  an  assignment  by  the  firm  for  the  benefit  of  creditors,  the  mort- 
gagee must  first  look  to  the  partnership  assets,  and  then  to  the  home- 
stead only  for  the  deficiency.'^    And  such  is  the  rule  in  California.*^ 

But  in  the  absence  of  legislation,  of  express  contract,  or  of  inter- 
vening rights,  the  courts  are  not  warranted  in  interpolating  such  a 
stipulation.**  If  other  equities  intervene,  as,  for  instance,  where  a 
judgment  has  been  obtained  against  the  mortgagor  after  the  mort- 
gage, the  equity  of  the  mortgagor's  family  being  superior  to  the  claim 
of  the  judgment  creditor,  it  is  proper  to  order  that  the  real  estate 
other  than  the  homestead  be  first  sold.*^ 

The  Constitution  of  Texas  prohibits  a  forced  sale  of  a  homestead, 
and  provides  that  no  mortgage  of  it,  although  executed  by  both  hus- 
band and  wife,  shall  be  valid.*"  A  former  constitution  of  the  state, 
containing  the  former  provision,  but  not  the  latter,  was  construed  as 
not  only  prohibiting  a  sale  of  a  homestead  under  a  mortgage,  but 
also  as  preventing  the  mortgagee's  recovering  possession  of  it  by  eject- 
ment.*^ 

When  a  first  mortgage  is  made  without  a  release  of  homestead,  and 
a  subsequent  mortgage  is  made  with  such  release,  the  junior  mortgage 
has  priority  to  the  extent  of  the  homestead  right.**  There  are  cases, 
however,  that  support  the  principle  that  a  debtor  who  waives  his 
homestead  privilege  as  to  one  creditor,  waives  it  as  to  all ;  for  instance, 
if  he  waives  it  as  to  a  second  judgment  creditor  or  mortgagee,  he 
waives  it  as  to  the  first  f  and  the  second  gains  no  preference  over  the 
first,  but  the  mortgagees  take  rank  in  the  distribution  of  the  proceeds 
according  to  the  dates  of  the  liens.^° 

"'  Dickson  v.  Chom,  6  Iowa  19,  71  sale  under  process  of  court,  was  not 

Am.  Dec.  382.  regarded  as  applying  to  a  sale  un- 

"  McLaughlin  v.  Hart,  46  Cal.  638.  der  a  power.    A  sale  by  a  mortgagee 

In   California   a   claim   against  the  or  trustee  in  the  mode  contemplated 

homestead  of  a  deceased  person  must  by  the  parties  to  the  deed  was  not 

first    be    presented    for    allowance  regarded    as   a    forced    sale.     This 

against  his  estate  before  foreclosure,  view  was  aflBrmed  in  several  cases. 

Code   of  Civ.  Prac,   §§   1475,   1500;  the   latest   of   which   is   Jordan   v. 

Bollinger  v.  Manning,  79  Cal.  7,  21  Peak,  38  Tex.  429.     In  Lanahan  v. 

Pac.  372.  Sears,  102  U.  S.  318,  20  L.  ed.  180, 

"  Chapman  v.  Lester,  12  Kans.  592.  Mr.   Justice  Field  declared  that  a 

^  La  Rue  v.  Gilbert,  18  Kans.  220.  forced  dispossession  in  ejectment  is 

"■Art.  16,  §  50,  of  Const,  of  1875.  as  much  within  the  prohibition  as 

The  Const,  of  1868,  art.  12,  §  15,  did  a  forced  sale  under  judicial  process. 

not  contain  the  latter   provision.  "Bldridge  v.   Pierce,  90  111.  474; 

«  Lanahan  v.  Sears,  102  U.  S.  318,  Shaver  v.  Williams,  87  111.  469. 

20  L.  ed.  180.     In  Sampson  v.  Will-  »» Pittman's  Appeal,  48  Pa.  St.  315. 

iamson,  6  Tex.  102,  55  Am.  Dec.  762,  "In  re  Cogbill,  2  Hughes  (U.  S.) 

this  prohibition  while  applying  to  a  313;  Shelly's  Appeal,  36  Pa.  St.  373; 
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In  case  the  wife  has  not  released  her  homestead  right,  a  foreclosure 
sale  can  not  for  that  reason  be  contested  after  her  death  by  one  of  her 
heirs,  as  her  homestead  interest  ceased  at  her  death.^' 

A  mortgage  in  which  is  included  more  land  than  one  hundred  and 
sixty  acres  claimed  by  the  mortgagor  as  a  homestead,  and  which  is,  as 
to  such  part,  invalid  because  it  was  not  signed  by  his  wife  as  required 
by  statute,  is  not,  by  reason  of  the  want  of  the  wife's  signature,  void 
as  to  the  remainder  of  the  tract.^^ 

§  732.  Junior  mortgagee's  rights  when  senior  mortgage  is  in  the 
form  of  an  absolute  deed. — It  is  clear  enough  that  rights  of  subsequent 
mortgagees  can  not  be  defeated  by  any  arrangement  between  a  prior 
mortgagee  and  the  mortgagor,  or  by  any  adjudication  of  their  re- 
spective rights.  But  when  the  first  mortgage  is  in  the  form  of  an 
absolute  deed,  it  is  sometimes  difficult  to  determine  what  the  rights 
of  subsequent  incumbrancers  are,  or  how  these  rights  may  be  affected 
by  subsequent  dealings  of  the  grantor  and  the  grantee.  This  is  illus- 
trated by  a  case  in  lowa,^*  where  the  owner  of  land  sold  it  and  re- 
ceived payment  for  it,  but  afterward  loaned  a  sum  of  money  to  the 
purchaser,  and,  having  made  no  deed  of  the  land,  it  was  agreed  that 
he  should  retain  the  title  of  the  land,  and  should  convey  it  upon  pay- 
ment of  the  sum  loaned.  Subsequently,  and  while  the  purchaser  had 
no  title  other  than  this  contract,  he  mortgaged  a  part  of  the  land  to 
secure  a  debt.  Several  years  after  this  the  purchaser  brought  an  action 
upon  the  contract,  asking  for  a  conveyance  of  the  land,  or  judgment 
for  the  amount  of  the  purchase-money  paid  upon  it,  in  case  the  re- 
conveyance could  not  be  enforced.  A  judgment  was  rendered  in  behalf 
of  the  purchaser,  which  was  satisfied  by  the  payment  of  a  sum  of 
money.  Soon  after  this  a  suit  was  brought  to  foreclose  the  mortgage, 
and  a  decree  of  foreclosure  was  sustained.  It  was  said  that  the  trans- 
action between  the  vendor  and  purchaser  of  the  land  amounted  to  a 
mortgage;  that  the  purchaser  could  have  conveyed  his  interest  or 
estate  in  the  land  absolutely,  and  that  he  could  mortgage  it  as  well.  It 
is  plain  that  the  first  mortgagee,  by  payment  of  the  judgment  against 
him,  acquired  only  that  interest  in  the  land  which  the  mortgagor  could 
have  conveyed  to  him  by  deed.  If  the  subsequent  mortgage  was  valid 
when  it  was  made,  it  could  not  be  defeated  by  such  conveyance  or 
judgment;  and  accordingly  it  was  held  that  the  first  mortgagee  ac- 

White  V.  Polleys,  20  Wis.  503,  91  Am.  "  McClendon  v.  Equitable  Mtg.  Co., 

Dec.  432.  122  Ala.  384,  25  So.  30. 

"  Thompson  v.  Jones,  77  Tex.  626,  "  Davis  v.  Rogers,  28  Iowa  413. 
12  S.  W.  77. 
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quired  the  mortgagor's  interest  subject  to  the  subsequent  mortgage, 
and  that  a  decree  should  be  entered  for  a  sale  of  the  land  to  satisfy  it.'* 

If  a  judgment  is  obtained  against  a  mortgagor  after  the  execution 
of  the  mortgage,  a  purchaser  at  the  execution  sale  has  a  right  of  pos- 
session superior  to  that  acquired  by  the  mortgagee  under  a  deed  given 
by  the  mortgagor  to  the  mortgagee,  in  case  the  mortgagee  has  not 
acquired  possession  by  virtue  of  his  mortgage.  In  such  ease  the  right 
of  possession  is  acquired  by  virtue  of  the  mortgagor's  deed,  and  such 
right  of  possession  was  terminated  when  the  sherifE's  deed  was  deliv- 
ered to  the  purchaser.''^ 

An  absolute  conveyance  by  the  mortgagor  to  the  senior  mortgagee 
does  not  destroy  the  junior  mortgagee's  right  of  redemption,  since  the 
first  mortgage  is  not  merged  in  the  conveyance.*" 

§  733.  Rights  and  liabilities  of  subsequent  mortgagee  or  grantee 
of  portion  of  mortgaged  premises. — A  second  mortgagee  of  a  portion 
of  the  premises  takes  his  title  subject  to  the  whole  amount  of  the  prior 
mortgage.  In  view  of  the  rule  that  a  conveyance  of  a  portion  of  the 
mortgaged  premises  by  warranty  deed  leaves  the  remainder  of  the 
premises  primarily  liable  in  equity  for  the  whole  amount  of  the  mort- 
gage, it  should  be  borne  in  mind  that  one  taking  a  mortgage  of  such 
residue  takes  it,  in  like  manner,  subject  to  the  whole  amount  of  the 
prior  mortgage."^  The  mortgagor  can,  of  course,  give  no  greater  rights 
than  he  himself  possesses.  He  has  no  equity  to  compel  the  purchaser 
to  contribute  to  the  payment  of  the  prior  mortgage,  and  therefore 
he  can  not  confer  upon  his  second  mortgagee  of  the  remainder  any 
such  equity. 

There  may  be  circumstances,  however,  under  which  a  subsequent 
mortgagee  may  be  entitled  to  his  mortgagor's  equity  to  compel  another 
person  to  discharge  a  prior  mortgage;  as,  for  instance,  where,  upon 
the  dissolution  of  a  partnership,  one  of  the  partners  has  agreed  to  pay 
a  certain  partnership  debt  secured  by  a  mortgage  upon  the  land  of  the 
other  partner,  and  the  latter  has  afterward  mortgaged  it  again.** 

An  action  may  be  maintained  by  the  owner  of  one  of  several  lots 
covered  by  a  blanket  mortgage  to  have  the  amount  of  the  lien  on  his 
lot  declared  and  his  interests  protected.   In  a  ease  where  such  an 

"Davis  V.  Rogers,  28  Iowa  413.  Association  v.  Harris,  114  Ala.  468, 

"=  Nelson  V.  Larsen,  78  Iowa  25,  42  21  So.  999;  Kellogg  v.  Rand,  11  Paige 

N.  W.  574.  (N.  Y.)  59. 

»« Tower  v.  Devlne,  37  Mich.  443.  »» Kinney  v.  McCullough,  1  Sandf. 

"'Howser  v.  Cruikshank,  122  Ala.  Ch.   (N.  Y.)  370. 
256,  25  So.  206;  Northwestern  Land 
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action  was  brought,  there  were  prior  first  mortgages  on  each  lot,  and 
the  holder  of  the  general  mortgage  was  also  the  owner  of  several  of 
the  lots,  and  was  seeking  to  have  these  lots  sold  under  the  prior  mort- 
gages, and  thus  to  throw  the  burden  of  the  general  mortgage  on  the 
remaining  lots.  A  decree  was  entered  directing  the  owner  of  each  lot 
to  pay  the  amount  of  the  general  mortgage  properly  chargeable  against 
each  lot,  and  that  on  default  of  any  one  his  lot  should  be  sold.°^ 

§  734.    When  mortgagee  may  be  estopped  to  set  up  his  mortgage. — 

A  mortgagee  may  be  estopped  to  assert  his  mortgage.  A  mortgagee 
who  stands  by  at  an  auction  sale  of  the  property  by  the  mortgagor, 
and  hears  the  announcement  made  that  the  purchaser  will  get  an  un- 
incumbered title,  and  says  nothing,  is  estopped  from  setting  up  his 
mortgage  against  one  who  buys  at  such  sale  and  pays  his  money  under 
the  impression  that  he  is  getting  an  unincumbered  title,  even  though 
the  mortgage  was  duly  recorded  at  the  time  of  the  sale.  To  allow  the 
mortgage  to  be  set  up  would  be  a  fraud  on  the  purchaser,  although  the 
mortgagee  had  no  fraudulent  intent  in  not  correcting  the  announce- 
ment.^ 

But  the  mortgagee  is  not  estopped  to  enforce  his  mortgage  by  reason 
of  his  being  present  and  omitting  to  state  his  title  at  a  sale  of  the 
mortgaged  premises  by  the  mortgagor's  assignee  in  bankruptcy,  when 
the  auctioneer  offers  only  the  riglit,  title,  and  interest  of  the  bankrupt, 
and  no  inquiry  is  made  of  the  mortgagee  in  regard  to  his  mortgage, 
which  is  duly  recorded.^ 

»  Coffin  V.  Parker,  15  N.  Y.  St.  887,  dent  of  the  bank  also  wrote  to  the 

1  N.  Y.  S.  100,  affg.  17  N.  Y.  St.  733,  association  recommending  the  loan, 

2  N.  Y.  S.  75.  hut  did  not  disclose  that  the  bank 
^Margham    v.    O'Connor,    52    Ga.  had  any  claim  on  the  property.    It 

183,  21  Am.  Rep.  249.     A  note  and  was  insisted  by  all  the  parties  that 

mortgage   were   executed   to  one   C  the  loan  from  the  association  was 

and  subsequently  assigned  by  him  made  for  the  purpose  of  paying  off 

to   a  bank.     Thereafter  the   mort-  the  original  mortgage  debt.  The  mon- 

gagor  applied  to  a  building  and  loan  ey  was  paid  to  C  and  the  mortgage 

association  for  a  loan.    Application  was  canceled  by  him  and  marked 

showed  the  existence  of  the  prior  satisfied  on  the  margin  of  the  record, 

mortgage  outstanding  in  C.    A  local  It   was   held,   that   as   against   the 

board  of  appraisers  was  appointed  building   and    loan    association   the 

by  the  building  and  loan  association,  bank  and  any  one  claiming  under  it 

among  whom  was  the  cashier  of  the  was  estopped  to  set  up  that  the  satis- 

bank  to  which  the  note  and  mort-  faction  of  the  mortgage  was  unau- 

gage  had  been  assigned  by  C.     The  thorized     and     invalid.     Harris    v. 

cashier  did  not  communicate  to  the  American    Building   &c.    Assn.,    122 

building  and  loan  association  that  Ala.  545,  25  So.  200.    See  also  Grace 

the  bank  had  a  claim  on  the  prop-  v.  Mercer,  10  B.  Mon.  (Ky.)  157. 

erty,  but  recommended  the  associa-  '  Mason  v.  Philbrook,  69  Maine  57. 
tion  to  make  the  loan.    The  presi- 
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In  like  manner,  if  by  a  statement  that  Ms  mortgage  is  discharged  or 
is  invalid,  or  that  he  will  not  enforce  it,  he  leads  another  to  buy  the 
property,  or  to  take  a  mortgage  upon  it,  he  can  not  afterward,  as 
against  such  purchaser  or  mortgagee,  set  up  his  mortgage  as  against 
such  purchaser  or  mortgagee.' 

A  mortgagee  may  be  estopped  from  asserting  his  mortgage  for  a 
larger  sum  than  he  states  to  a  purchaser  of  the  equity  of  redemption 
to  be  due  him,  especially  if  he  uses  any  active  efforts  to  induce  a  sale 
of  the  property.  But  the  proof  of  the  facts  out  of  which  the  estoppel  is 
claimed  to  arise  should  be  clear  and  satisfactory.  If  the  statement  of 
the  mortgagee  as  to  the  amount  due  is  a  mere  matter  of  opinion,  and 
the  purchaser  relies  upon  the  assurances  of  the  mortgagor  from  whom 
he  purchases,  when  he  might  by  the  use  of  reasonable  diligence  ascer- 
tain the  true  amount  of  the  incumbrance,  the  mortgagee  is  not 
estopped  from  claiming  the  amount  due  him  as  against  the  purchaser. 
If  a  written  agreement  as  to  the  amount  of  the  incumbrance  be  taken 
from  the  mortgagee  before  completing  the  purchase,  the  latter  will 
not  be  allowed  to  prove  verbal  statements  and  assurances  made  by  him 
as  to  the  nature  and  extent  of  the  incumbrance,  unless  a  mistake  be 
shown  in  the  agreement  as  written ;  and,  on  the  other  hand,  he  will  be 
estopped  from  claiming  any  more  than  the  written  agreement  calls 
for.*  A  recital  in  the  warranty  clause  of  a  mortgage  that  the  land  or 
some  part  of  it  is  subject  to  certain  prior  liens,  is  merely  intended  to 
protect  the  mortgagor  in  his  covenant  of  warranty,  and  does  not  estop 
the  mortgagee  from  contesting  such  liens  as  to  their  amount  or  va- 
lidity." 

'Wlsehart   v.    Hedrick,   118    Ind.  son  who  acted  upon  them,"    citing 

S41,  21  N.  E.  30;  Lasselle  v.  Barnett,  Wisehart  v.  Hedrick,  118  Ind.  341, 

1  Blackf.    (Ind.)    150,  12  Am.   Dec.  21  N.  B.  30;   Babcock  v.  Bank,  118 

217;    Way  v.  Council,  76  Iowa  741,  Ind.   212,   20  N.   E.   732;    Kelley  v. 

39  N.  W.  879;  Wise  v.  Newatney,  26  Fisk,  110   Ind.   552,   11  N.  E.  453; 

Nebr.  88,  42  N.  W.  339;     Strafford  v.  Ward  v.  Insurance  Co.,  108  Ind.  301, 

Lane,   124   Ind.   592,   24  N.   E.   683.  9  N.  E.  361;   Quick  v.  Milligan,  108 

In  the  latter  case  Elliott,  J.,  deliver-  Ind.   419,   9   N.   B.   392,   and   cases 

ing  the  opinion,  said:   "It  is  not  hec-  cited;   Anderson  v.  Hubble,  93  Ind. 

essary,  in  order  to  create  an  estop-  570;  Humphrey  v.  Finch,  97  N.  Car. 

pel,  that  the  person  who  makes  the  303,  1  S.  E.  870;  Bynum  v.  Preston, 

representations  upon  which  another  69   Tex.   287,   8   S.  W.   428.     As  to 

acts  should,  at  the  time  of  making  estoppel  by  declarations,  see  Ship- 

them,  intend  to  defraud  the  person  ley  v.  Fox,  69  Md.  572,  16  Atl.  275. 

to  whom  they  are  made;    for  the  « Preble  v.  Conger,  66  111.  370. 

fraud   consists  in   subsequently  at-  "Allen-West    Commission    Co.    v. 

tempting  to  gainsay  or  deny  the  rep-  Brown,  69  Ark.  163,  61  S.  W.  913. 
resentatlons  to  the  injury  of  the  per- 
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Section  Section 

735.  Necessity    and    importance    of    737.  Purchaser  not  entitled  to  col- 

reference  to  mortgage.  lateral  security. 

736.  Effect    of   deed    without    cove-    738.  Liability  of  purchaser   buying 

nants.  mere  equity  of  redemption. 

736a.  Deed   to  mortgagee  made  ex-     739.  Liability  after  purchase  of  par- 
pressly  subject  to  mortgage  amount  title. 

— Deed    with    covenants    of     739a.  Sufficiency  of  recital  of  mort- 
warranty.  gage  to  which  conveyance  is 

subject. 

§  735.     Necessity  and  importance  of  reference  to  mortgage. — The 

clause  in  a  deed  referring  to  the  existence  of  a  prior  mortgage  is  of 
much  importance  in  other  ways  than  in  determining  whether  the 
purchaser  engages  to  pay  the  mortgage,  or  merely  buys  subject  to  it. 
In  the  first  place  it  may  qualify  the  grantor's  liability  upon  the  cove- 
nants of  the  deed  against  incumbrances  by  showing  the  existence  of 
the  mortgage,  and  that,  as  between  him  and  the  grantee,  the  latter  is 
to  pay  it.^  It  may  prevent,  by  a  statement  as  to  what  an  incumbrance 
upon  the  property  is,  any  liability  on  the  part  of  the  grantor  to  the 
penalties  imposed  by  statute  upon  one  who  sells  incumbered  property 
without  disclosing  the  incumbrance.  It  may  preclude  the  grantee  from 
impeaching  the  validity  of  the  mortgage  existing  upon  the  property 
conveyed.^  It  may  subject  the  land  to  the  burden  of  the  mortgage 
without  imposing  upon  the  grantee  any  personal  liability  to  pay  it.^ 
It  may  have  an  important  bearing  upon  the  liability  of  the  grantor 
in  case  an  extension  of  the  mortgage  is  afterward  made  without  his 

>  Collins  V.  Rowe,  1  Abb.  N.  Cas.  440,  39  Atl.  333;   Ritter  v.  Phillips, 

(N.    Y.)    97.      See    also    Lippitt   v.  53  N.  Y.  586. 

Thames  Loan   &c.   Co.    (Conn.),   90  =  McConihe  v.  Fales,  107  N.  Y.  404, 

Atl.  369.  14   N.   E.    285;    Collins  v.   Rowe,   1 

"McMurphy  v.  Adams,  67  N.  H.  Abb.  N.  Cas.  (N.  Y.)  97. 
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consent.*  It  may  render  tlie  grantee  directly  liable  for  the  mortgage 
debt  to  the  mortgagee,  or  it  may  make  him  liable  merely  to  his  grantor/' 
Moreover  under  this  clause  arise  questions  of  notice  afEecting 
others  who  may  claim  under  the  deed."  The  mode,  therefore,  in  which 
this  clause  is  expressed  is  of  extreme  importance,  both  in  the  drawing 
of  the  instrument  and  in  the  interpretation  of  its  effect. 

One  having  purchased  land,  by  a  deed  with  covenants  of  seisin  and 
warranty,  mortgaged  it  to  his  grantor  for  the  purchase-money,  by  a 
deed  containing  the  same  covenants.  Being  evicted  by  a  paramount 
title,  he  brought  an  action  against  his  grantor  on  his  covenant  of 
seisin.  The  action  was  held  to  be  maintainable,  the  mortgagor's  cove- 
nants not  operating  as  a  rebutter.^ 

When  land  is  conveyed  "subject  to"  a  mortgage,  and  the  amount 
of  it  is  deducted  from  the  consideration,  with  the  intention  that  it 
shall  be  paid  by  the  grantee,^  it  is  important  that  the  mortgage  be  ex- 
cepted from  the  covenants  of  the  deed;  otherwise  the  grantor  may  be 
held  to  have  covenanted  against  the  incumbrance,  and  to  have  made 
himself  liable  for  its  payment."  The  fact  that  the  incumbrance  is 
mentioned  in  a  deed  to  which  reference  is  made  does  not  avail  to 
qualify  the  covenants  of  a  deed.^°  Oral  evidence  that  the  parties  in- 
tended or  agreed  that  the  incumbrance,  should  be  excepted  from  the 
■  covenants  is  not  admissible,  because  its  effect  would  be  to  vary  or  con- 
trol the  deed.^^ 

The  mention  of  an  existing  mortgage  for  a  certain  amount  is  only 

*  Calvo  V.  Davies,  8  Hun  222,  73  be  as  follows :     "Said  premises  are 

N.   Y.   211,   29  Am.   Rep.   130.     See  hereby  conveyed  subject  to  a  certain 

also  Herd  v.  Tuohy,  133  Cal.  55,  65  mortgage,  dated,  etc.,  and  recorded, 

Pac.  139;  Brosseau  v.  Lowy,  209  111.     etc.,  and  of  which  the  sum  of  $ 

405,    70    N.    E.    901;     Christner    v.  is    now    due,    which    mortgage    the 

Brown,  16   Iowa  130;    Franklin  &c.  said  grantee,  his  heirs  and  assigns. 

Bank  v.  Cochrane,  182  Mass.  586,  66  are   to    assume   and   pay,   the    said 

N.  B.  200,  61  L.  R.  A.  760;   Metz  v.  amount  forming  a  part  of  the  above- 

Todd,  36   Mich.   473;    Pratt  v.  Con-  named     consideration."       Crocker's 

way,  148  Mo.  291,  49  S.  W.  1028,  71  Com.  Forms,  38. 

Am.  St.  602;    Merriam  v.  Miles,  54  "Estabrook    v.     Smith,     6     Gray 

Nebr.  566,  74  N.  W.  861,  69  Am.  St.  (Mass.)  572,  66  Am.  Dec.  445;  King 

731;    Dillaway   v.    Peterson,    11    S.  v.  Kilbride,  58  Conn.  109,  19  Atl.  519. 

Dak.  210,  76  N.  W.  925.  In  these  cases  the  covenant  against 

"  Garnsey  v.  Rogers,  47  N.  Y.  233,  incumbrances    excepted    the    mort- 

7  Am.  Rep.  440;   Binsse  v.  Paige,  1  gage,  but  the  covenant  of  warranty 

Abb.  App.   Dec.    (N.  Y.)    138.  did  not;    and  it  was  held  that  the 

« Campbell  v.  Vedder,  1  Abb.  App.  mortgagor  was  bound  to  pay  it. 

Dec.  (N.  Y.)  295.  »"  Harlow    v.     Thomas,    15    Pick. 

'  Sumner    v.    Barnard,    12    Mete.  (Mass.)   66. 

(Mass.)  459.     See  ante  §  68.  "  Spurr     v.     Andrew,     6     Allen 

"A  clause  binding  the  grantee  to  (Mass.)    420.     See   also   Harlow   v. 

assume  an  existing  mortgage  may  Thomas,  15  Pick.   (Mass.)    66. 
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by  way  of  description  and  identification  of  the  mortgage,  which,  to 
the  extent  of  all  sums  due  thereon  for  principal  or  interest,  is  a  single 
incumbrance.  A  covenant  that  the  premises  "are  free  from  all  incum- 
brances except  as  aforesaid,"  is  not  a  covenant  that  there  was  no  in- 
terest due  upon  the  mortgage  at  the  time  of  the  conveyance;  and 
therefore  the  grantee  can  not  recover  from  the  grantor,  in  an  action 
upon  the  covenant,  the  amount  of  accrued  interest  he  has  been  obliged 
to  pay  to  prevent  a  foreclosure  of  the  mortgage.'^ 

A  recital  in  a  deed  that  it  is  made  subject  to  a  mortgage  may  give 
notice  of  the  mortgage,  but  such  recital  must  be  sufficient  to  make  it 
the  duty  of  the  purchaser  to  inquire  and  to  lead  to  the  discovery  of 
the  mortgage.  In  case  the  mortgage  is  not  recorded,  the  recital  must 
be  sufficiently  definite  to  put  the  purchaser  in  a  way  of  discovering  the 
unrecorded  mortgage.^^ 

§  736.  Effect  of  deed  without  covenants. — One  who  purchases  an 
equity  of  redemption  by  a  deed  without  covenants  takes  the  estate 
charged  with  the  payment  of  the  mortgage  debt.  It  is  presumed,  in 
the  absence  of  a  special  contract  or  of  any  unusual  circumstance,  that 
the  amount  paid  was  the  price  of  the  property  purchased,  less  the 
amount  of  the  mortgage,  and  it  would  be  for  the  purchaser,  and  not 
the  seller,  to  discharge  the  incumbrance.^*  In  such  case,  therefore, 
the  purchaser  can  not  pay  ofE  the  debt,  and  then  keep  the  mortgage 
alive  by  taking  an  assignment  of  it  to  himself,  and  set  it  off  against 
an  unpaid  balance  still  due  from  him  to  his  vendor.^" 

In  the  absence  of  fraud,  mistake,  or  accident,  a  grantee  who  takes 
a  deed  without  covenants  has  no  right,  because  of  the  existence  of  an 
incumbrance,  to  detain  the  purchase-money,  or  to  recover  it  in  case 
of  payment.^"   If  it  appear  that  the  incumbrances  were  not  deducted 

"Ayer  v.  Philadelphia  &c.   Brick  63  N.  B.  530,  affg.  67  App.  Div.  245 

Co.,  157  Mass.  57,  31  N.  E3.  717,  159  (quoting   text);    Freeman  v.   Auld, 

Mass.  84,  34  N.  E.  177;  Shanahan  v.  44  N.  Y.  50;  Hartley  v.  Harrison,  24 

Perry,  139  Mass.  460.    But  see  Lively  N.  Y.  170;  Belmont  v.  Coman,  22  N. 

v.  Rice,  150  Mass.  150,  22  N.  E.  888.  Y.  438;    Cumberland  v.  Codrington, 

"^McCrea  v.  Newman,  46  N.  J.  Eq.  3  Johns.  Ch.  (N.  Y.)  229;  Carpenter 

473,  19  Atl.  198.  v.  Koons,  20  Pa.  St.  222;   New  Eng- 

"  Orthwein  V.  Thomas,  127  111.  554,  land  Loan  &c.   Co.  v.   Stephens,   16 

21  N.  E.  430;    Shuler  v.  Hardin,  25  Utah  385,  52  Pac.  624;   Guernsey  v. 

Ind.  386;   Dickason  v.  Williams,  129  Kendall,  55  Vt.  201   (quoting  text); 

Mass.  182,  37  Am.  Rep.  316;   Savings  Gayle  v.  Wilson,  30  Grat.  (Va.)  166. 

Bank  v.  Grant,  41  Mich.  101,  2  N.  W.  *=  Bunch  v.  Grave,  111  Ind.  351,  12 

1;  Gerdine  v.  Menage,  41  Minn.  417,  N.  E.  514;  Atherton  v.  Toney,  43  Ind. 

43    N.     W.     91;     Soheppelmann    v.  211. 

Feurth,  87  Mo.  351;  McNaughton  v.  ^^  See   Buckner   v.    Street,   5   Mc- 

Burke,  63  Nebr.  704,  89  N.  W.  274;  Crary  (U.  S.)  59,  15  Fed.  365;  Reese 

Howard  v.  Robbins,  170  N.  Y.  498.  v.  Gordon,  19  Cal.  147;   Condrey  v. 
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from  the  consideration  paid,  and  the  purchaser  has  given  back  a  mort- 
gage for  the  purchase-money,  although  his  deed  be  without  covenants, 
and  he  knew  of  the  existence  of  the  incumbrances,  he  may  pay  them 
off,  and  deduct  the  amount  from  the  mortgage  he  has  given.^^  In 
such  case  the  mortgagor  remains  the  debtor,  and  the  land  is  simply 
security  for  the  debt.^* 

When  one  purchases  land  expressly  subject  to  a  mortgage,  the  land 
conveyed  is  as  effectually  charged  with  the  incumbrance  of  the  mort- 
gage debt  as  if  the  purchaser  had  expressly  assumed  the  payment  of 
the  debt,  or  had  himself  made  a  mortgage  of  the  land  to  secure  it.^° 
The  conveyance  of  land  subject  to  a  mortgage  operates  to  give  priority 
to  the  mortgage,  both  as  against  the  purchaser  and  those  claiming 
liens  under  judgments  subsequently  rendered.^"  The  amount  of  an 
existing  mortgage  having  been  deducted  from  the  purchase-money  of 
the  incumbered  property,  the  grantee  in  effect  undertakes  to  pay  the 
amount  of  the  purchase-money  represented  by  the  mortgage  to  the 
holder  of  it,  and  he  is  as  effectually  estopped  to  deny  its  validity  as  he 
would  be  had  he  in  terms  agreed  to  pay  such  mortgage.^^  The  differ- 
ence between  the  purchaser's  assuming  the  payment  of  the  mortgage 
and  buying  subject  to  the  mortgage  is  simply  that  in  the  one  case  he 
makes  himself  personally  liable  for  the  payment  of  the  debt,  and  in 
the  other  case  he  does  not  assume  such  liability.^^  In  both  cases  he 
takes  the  land  charged  with  the  payment  of  the  debt,  and  is  not 

West,  11  111.  146;   Starkey  v.  Neise,  98  Mass.  305;   Dargan  v.  McSween, 

30   Ind.   222;    Allen   v.   Pegram,   16  33  S.  Car.  324,  11  S.  E.  1077  (quot- 

lowa  163;   Cannon  v.  White,  16  La.  ing  text);    Washington   &c.   R.   Co. 

Ann.    85;    Butman    v.    Hussey,    30  v.  Cazenove,  83  Va.  744,  3  S.  E.  433; 

Maine  263.  Selby  v.  Sanford,  7  Kans.  App.  781, 

"  Wolbert  v.  Lucas,  10  Pa.  St.  73,  54  Pac.  17.  A  purchaser  who  accepts 

49  Am.  Dec.  578.  a  deed  containing  a  covenant  "that 

"Bennett  v.  Bates,  94  N.  Y.  354,  all  incumbrances  on  the  within  es- 

26  Hun  364;  Wadsworth  v.  Lyon,  93  tate  shall  be  removed  within  ninety 

N.  Y.  201,  45  Am.  Rep.  190;    John-  days  from  the  date  hereof,  excepting 

son   V.    Lasker   Real   Est.   Assn.,    2  a  mortgage"  for  a  certain  sum,  in 

Tex.  Civ.  App.  494,  21  S.  W.  461.  effect   agrees   to   hold  the  property 

"Fuller   V.    Hunt,   48    Iowa    163;  subject  to  a  mortgage  for  that  sum. 

Cobb  V.  Dyer,  69  Maine  494;    Man-  Brown  v.  South  Boston  Sav.  Bank, 

waring  v.  Powell,  40  Mich.  371;  Ber-  148  Mass.   300,  19   N.  E.   382.     See 

ry  V.  Whitney,  40  Mich.  65;    Chad-  post  §  744. 

wick  V.  Island  Beach  Co.,  43  N.  J.  ==  Stephens  v.  Clay,  17  Colo.   489, 

Eq.   616,   12   Atl.   380;    Guernsey  v.  30  Pac.  43;    Strohauer  v.  Voltz,  42 

Kendall,    55    Vt.    201;     Sweetzer    v.  Mich.  444,  4  N.  W.  161;   Winans  v. 

Jones,  35  Vt.  317,  82  Am.  Dec.  639.  Wilkie,  41  Mich.  264,  1  N.  W.  1049; 

"  Bundy  V.  Ophir  Iron  Co.,  38  Ohio  Woodbury  v.   Swan,  58  N.   H.   380; 

St.  300.  Desmond    v.    McNamara,    107    Wis. 

^'Hancock   v.    Fleming,    103    Ind.  126,  82  N.  W.  701;   Bnos  v.  Sanger, 

533,  3  N.  E.  254;  Johnson  v.  Thomp-  96  Wis.  150,  70  N.  W.  1069. 
son,  129  Mass.  398;  Tuite  v.  Stevens, 


133  PURCHASER   SUBJECT   TO   MORTGAGE  §    736 

allowed  to  set  up  any  defense  to  its  validity,  as,  for  instance,  that  the 
mortgage  is  void  wholly  or  in  part  on  account  of  usury.^^ 

A  statement,  however,  in  a  deed  of  a  portion  of  the  premises  cov- 
ered by  a  mortgage,  made  by  a  purchaser  from  the  original  mort- 
gagor, that  the  grant  is  subject  to  such  mortgage,  does  not  alone  make 
this  mortgage  a  specific  charge  upon  the  portion  or  interest  granted 
by  such  deed.^* 

If  the  equity  of  redemption  be  sold  on  execution,  the  purchaser 
can  not  either  legally  or  equitably  claim  that  the  mortgagor  shall  pay 
off  the  mortgage.  The  purchase  is  made  subject  to  the  mortgage,  and 
the  premises,  as  between  the  purchaser  and  the  mortgagor,  become 
primarily  liable  for  the  debt.^®  In  a  levy  of  an  execution  on  an  equity 
of  redemption,  the  amount  of  an  existing  mortgage  having  been  al- 
lowed in  the  creditor's  favor  in  the  appraisal  of  the  interest  set  off  to 
liim,  he  can  not  set  up  the  invalidity  of  the  incumbrance.^"  A  pur- 
chaser at  an  execution  sale  is  in  the  same  position,  in  respect  to  pre- 
vious incumbrances,  as  one  who  takes  title  by  a  quitclaim  deed,  or  by 
a  deed  made  expressly  subject  to  incumbrances.^' 

Property  covered  by  a  mortgage  was  conveyed  by  the  mortgagor  for 
a  nominal  consideration  by  a  quitclaim  deed  without  mention  of  the 
mortgage,  and  his  grantee  subsequently  conveyed  the  property  to  an- 
other who  assumed  the  payment  of  the  mortgage,  and  mortgaged  the 
property,  subject  to  the  prior  mortgage.  The  first  mortgage  was  there- 
after foreclosed,  and  a  judgment  of  deficiency  directed  against  the 
first  mortgagor  only,  and  the  first  bond  and  mortgage  and  judgment 
of  foreclosure  were  assigned  to  the  holder  of  the  second  mortgage,  who, 
upon  demand  of  the  first  mortgagor,  refused  to  execute  the  judgment 
and  sell  the  property  thereunder,  or  to  assign  to  him  the  first  bond 
and  mortgage  and  judgment  upon  his  tender  of  the  amount  due  there- 

==  Fuller   V.   Hunt,   48    Iowa   163;        »  Stephens  v.  Clay,  17  Colo.  489,  30 

Green  v.  Turner,  38  Iowa  112;  Grei-  Pac.  43;    Slater  v.  Breese,  36  Mich, 

ther  V.  Alexander,  15  Iowa  470;  Per-  77. 

ry  V.  Kearns,  13  Iowa  174;  Pinnell  ^Lovelace  v.  Webb,  62  Ala.  271; 
V.  Boyd,  33  N.  J.  Eq.  190;  Lee  v.  Sti-  Vanderkemp  v.  Shelton,  11  Paige 
ger,  30  N.  J.  Eq.  610;  Conover  v.  (N.  Y.)  28,  Clarke  Cb.  321;  Russell 
Hobart,  24  N.  J.  Eq.  120;  Dolman  v.  v.  Allen,  10  Paige  (N.  Y.)  249. 
Cook,  14  N.  J.  Eq.  56.  See  also  Sher-  ^  Delaware  &c.  Canal  Co.  v.  Bon- 
man  V.  Goodwin,  12  Ariz.  42,  95  Pac.  nell,  46  Conn.  9;  Waterman  v.  Cur- 
121;  Key  West  Wharf  &c.  Co.  V.  Por-  tis,  26  Conn.  241;  Lord  v.  Sill,  23 
ter,  68  Fla.  448,  58  So.  599,  Ann.  Conn.  319;  Russell  v.  Dudley,  3  Mete. 
Cas.  1914  A,  173;    Newton  v.  Evers,  (Mass.)   147. 

143  App.  Div.  673,  128  N.  Y.  S.  327,        "Bunch  v.  Grave,  111  Ind.  351,  12 

68    Misc.    354,   123    N.    Y.    S.    1009;  N.  E.  514;    Norman  v.  Norman,  26 

Curry  v.  La  Fon,  133  Mo.  App.  163,  S.  Car.  41,  11  S.  E.  1096. 
113  S.  W.  246. 
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on.  It  was  held  that  the  first  mortgagor  was  entitled  to  an  order  com- 
pelling the  assignee  to  execute  and  deliver  to  him  an  assignment  of 
the  first  bond  and  mortgage  and  judgment,  upon  payment  of  the 
amount  due  thereon,  and  was  also  entitled  to  an  order  appointing  a 
receiver  of  the  rents,  issues  and  profits  of  the  property.  It  is  the  pre- 
sumption on  the  face  of  the  quitclaim  deed  to  the  first  purchaser,  in 
the  absence  of  any  evidence  to  the  contrary,  that  the  land  was  to  be 
primarily  charged  with  the  payment  of  the  first  mortgage,  and  as  the 
second  purchaser  assumed,  in  the  deed  of  the  property  to  her,  the  pay- 
ment of  the  first  mortgage,  and  thereafter  gave  a  second  mortgage 
upon  the  property  subject  thereto,  neither  the  second  mortgagee  nor 
her  assignee  acquired  as  security  for  the  second  mortgage  debt,  any- 
thing more  than  the  equity  of  redemption  after  the  discharge  and 
satisfaction  of  the  first  mortgage.  The  first  mortgagor  is,  therefore, 
entitled  on  payment  of  his  bond  to  be  subrogated  to  the  rights  of  his 
mortgagee  and  to  require  an  assignment  of  the  mortgage,  that  he  may 
reimburse  himself  by  enforcing  it  against  the  mortgaged  property, 
and  being  entitled  on  such  payment  to  that  relief  as  against  the  mort- 
gagee, he  can  be  no  less  entitled  to  it  as  against  any  assignee  thereof.^' 

§  736a.  Deed  to  mortgagee  made  expressly  subject  to  mortgage — 
Deed  with  covenants  of  warranty. — If  a  mortgagor  conveys  the  mort- 
gaged land  to  the  mortgagee  by  a  deed  which  recites  that  the  con- 
veyance is  made  subject  to  the  mortgage  which  forms  part  of  the  con- 
sideration of  the  conveyance,  the  mortgage  is  paid,  and  the  mortgagee 
can  not  maintain  a  suit  against  the  mortgagor  upon  the  mortgage  debt, 
or  for  a  deficiency.^' 

Such  conveyance  has  the  efiect  to  extinguish  the  mortgage  as  a  lien 
on  the  premises,  and  to  extinguish  the  personal  obligation  of  the 
mortgagor  to  pay  the  debt  secured.'"    Where  the  mortgagee  takes  a 

=»  Howard   v.  Robbins,   170   N.   Y.  Conn.  131;    Lilly  v.  Palmer,  51  111. 

498,  63  N.  B.  530.  331;  Shirk  v.  Whitten,  131  Ind.  455, 

^Dickason  v.  "Williams,  129  Mass.  31   N.   E.    87;    Foucbe   v.   Delk,    83 

182,  37  Am.  Rep.  316;  Cock  v.  Bailey,  Iowa  297,  48  N.  "W.  1078;  Massachu- 

146  Pa.  St.  328,  23  Atl.  370;   Dollar  setts  L.  &c.  Co.  v.  Moulton,  81  Iowa 

Savings  Bank  v.  Burns,  87  Pa.  St.  155,  46  N.  "W.  978;   Milnor  v.  Home 

491;   Carpenter  v.  Koons,  20  Pa.  St.  Sav.  &c.  Assn.,  64  Minn.  500,  67  N. 

222.     See   also   Ames  v.   Miller,   65  W.  346;  National  In  v.  Co.  v.  Nordln, 

Nebr.    204,   91   N.   W.    250;    Wyatt-  50  Minn.  336,  52  N.  W.  899;  Burnet 

Bullard  Lvunber  Co.  v.   Bourke,   55  v.  Denniston,  5  Johns.  Ch.   (N.  Y.) 

Nebr.  9,  75  N.  W.  241;    Chase  Nat.  35;  Cock  v.  Bailey,  146  Pa.  St.  328, 

Bank  v.  Hastings,  20  "Wash.  433,  55  23  Atl.  370,  revd.  146  Pa.  St.  342,  23 

Pac.  574.  Atl.  372;  Perry  v.  "Ward,  82  Vt.  1,  71 

»» "Weston  V.  Livezey,  45  Colo.  142,  Atl.  721;   "Webb  v.   Meloy,  32  "Wis. 

100  Pac.  404;   Bassett  v.  Mason,  18  319. 
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conveyance  of  the  mortgaged  premises,  and  afterward  conveys  the 
land  by  deed  with  full  covenants,  the  mortgage  is  discharged  by  the 
merger.^  ^ 

In  like  manner,  if  the  mortgagee  is  a  corporation,  and  the  mort- 
gaged land  is  afterward  purchased  by  the  corporation  and  conveyed, 
subject  to  the  mortgage,  to  the  president  of  the  corporation,  the  con- 
veyance being  so  made  for  the  purpose  of  preventing  the  merging  of 
the  mortgage,  the  mortgagee  having  thus  beneficially  acquired  the 
property,  the  transaction  operates  as  a  payment  of  the  mortgage,  and 
the  corporation  can  not  recover  the  mortgage  debt  in  an  action  against 
the  mortgagor.^^ 

Under  a  deed  containing  general  covenants  of  warranty,  with  a 
recital  of  an  existing  mortgage  upon  it,  the  grantor  really  assumes 
the  payment  of  the  mortgage;  and  when  he  pays  it  he  pays  his  own 
debt,  and  can  not  enforce  it  or  hold  it  against  the  purchaser.  The 
grantor's  assignee  in  insolvency,  or  for  the  benefit  of  creditors,  stands 
in  the  same  position,  and,  if  he  pays  the  mortgage  and  takes  an  as- 
signment of  it,  he  can  not  enforce  it  against  the  purchaser.^^ 

Where  a  junior  mortgage  recites  that  it  is  subject  to  a  prior  mort- 
gage, the  mortgagee  of  such  junior  mortgage  can  not  in  an  action  to 
foreclose  assail  the  prior  mortgage  as  fraudulent;  but  if  the  junior 
mortgagee  abandons  his  mortgage  he  may  as  a  general  creditor  attack 
the  prior  mortgage  for  fraud.^* 

§  737.     Purchaser  not  entitled  to  collateral  security. — One  who  has 

purchased  subject  to  a  mortgage  is  not  entitled  to  the  benefit  of  col- 
lateral security  placed  in  the  hands  of  the  mortgagee  by  the  vendor 
after  the  execution  of  the  mortgage.  By  purchasing  in  this  way,  the 
land  becomes  the  primary  fund  for  the  payment  of  the  mortgage  debt, 
and  the  purchaser  has  nothing  to  do  with  any  other  security  taken  for 
the  debt  not  a  part  of  the  original  transaction.^^ 

The  principles  of  equity  in  regard  to  the  marshaling  of  securities 
are  not  applicable  to  the  case  of  a  mortgagee  and  a  subsequent  pur- 
chaser of  the  equity  of  redemption;  but  are  confined  to  cases  where 
two  or  more  persons  are  creditors  of  the  same  debtor,  and  have  suc- 
cessive demands  upon  the  same  property,  the  one  prior  in  right  having 

^  Pearson  v.  Bailey,  180  Mass.  229,  "  Old  National  Bank  v.  Heckman, 

62  N.  E.  265.  148  Ind.  490,  47  N.  E.  953. 

'^  National  Investment  Co.  v.  Nor-  ""  Brewer  v.  Staples,  3  Sandf.  Ch. 

din,  50  Minn.  336,  52  N.  W.  899.  (N.  Y.)   579. 

^Byles  V.  Kellogg,  67   Mich.  318, 
34  N.  W.  671. 
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other  securities.  The  purchaser  takes  what  he  purchases, — the  equity 
of  redemption, — and  nothing  more.  He  acquires  no  equitable  interest 
in  other  securities  held  by  the  mortgagee,^*  and  he  has  no  right  to 
have  the  mortgage  debt  charged  upon  the  mortgagor  personally  in 
exoneration  of  the  land.^''  He  can  not  object  to  a  release  of  the  mort- 
gagor from  personal  liability  on  the  debt;  nor  can  he  claim  that  a 
payment  made  by  the  mortgagor  in  consideration  of  the  release  is  a 
payment  in  part  satisfaction  of  the  mortgage.^' 

Where  land  is  conveyed  to  a  trustee  to  be  held  in  trust  for  others 
paying  the  consideration  therefor,  and  the  deed  recites  that  the  trustee 
assumes  a  mortgage  on  the  premises,  each  beneficiary,  in  case  of  de- 
ficiency, is  liable  in  proportion  to  his  interest.^" 

§  738.     Liability  of  purchaser  buying  mere  equity  of  redemption. — 

If  the  purchaser  buys  a  mere  equity  of  redemption,  he  is  not  person- 
ally liable  for  the  mortgage  debt  ;*°  or  liable  either  legally  or  equitably 


=«  Stevens  v.  Church,  41  Conn.  369. 

''  Cherry  v.  Monro,  2  Barb.  Ch.  (N. 
Y.)  618;  Brewer  v.  Staples,  3  Sandf. 
Ch.  (N.  Y.)  579;  Mathews  v.  Aikin, 
1  N.  Y.  595. 

"» Osborn  v.  Williams,  82  Iowa  456, 
48  N.  W.  811. 

™  Reynolds  v.  Deitz,  34  Nebr.  265, 
51  N.  W.  747;  Bear  v.  Koenigstein, 
16  Nebr.  65,  20  N.  W.  104. 

"Sheperd  v.  May,  115  U.  S.  505, 
29  L.  ed.  456,  6  Sup.  Ct.  119;  Elliott 
V.  Sackett,  108  U.  S.  132,  27  L.  ed. 
678,  2  Sup.  Ct.  375;  Farmers'  L.  &c. 
Co.  V.  Penn  Plate  Glass  Co.,  186  U. 
S.  434,  46  L.  ed.  1234,  22  Sup.  Ct. 
842;  Green  v.  Turner,  80  Fed.  41; 
Hall  V.  Mobile  &c.  R.  Co.,  58  Ala. 
10;  Crebbin  v.  Shinn,  19  Colo.  App. 
302,  74  Pac.  795;  Scholten  v.  Barber, 
217  111.  148,  75  N.  E.  460;  Crawford 
V.  Nimmons,  180  111.  143,  54  N.  B. 
209;  Schmitt  v.  Merriman,  101  III. 
App.  443;  Rourke  v.  Coulton,  4 
Bradw.  (111.)  259;  Worley  v.  Hine- 
man,  6  Ind.  App.  240,  33  N.  E.  260; 
Moore  v.  Olive,  114  Iowa  650,  87  N. 
W.  720;  Hopper  v.  Calhoun,  52  Kans. 
703,  35  Pac.  816;  Holcomb  v.  Thomp- 
son, 50  Kans.  598,  32  Pac.  1091; 
Searing  v.  Benton,  41  Kans.  758,  21 
Pac.  800;  Peck  v.  Hewlett,  20  Ky. 
L.  45,  45  S.  W.  104;  Thompson  v. 
Levy,  50  La.  Ann.  751,  23  So.  913; 
Nesson  v.  Mlllen,  205  Mass.  515,  91 
N.  E.   995;    Jager  v.  Vollinger,   174 


Mass.  521,  55  N.  E.  458;  Locke  v. 
Homer,  131  Mass.  93,  41  Am.  Rep. 
199;  Fiske  v.  Tolman,  124  Mass.  254, 
26  Am.  Rep.  659;  Strong  v.  Con- 
verse, 8  Allen  (Mass.)  557,  85  Am. 
Dec.  732;  Patch  v.  Loring,  17  Pick. 
(Mass.)  336;  Gage  v.  Jenkinson,  58 
Mich.  169,  24  N.  W.  815;  Carley  v. 
Fox,  38  Mich.  887;  Clifford  v.  Minor, 
76  Minn.  12,  78  N.  "W.  861;  Nelson  v. 
Rogers,  47  Minn.  103,  49  N.  W.  526; 
Brown  v.  Stillman,  43  Minn.  126,  45 
N.  W.  2;  National  Home  Bldg.  &c. 
Assn.  V.  Scudder-Gale  Grocer  Co., 
82  Mo.  App.  245;  Mueller  v.  Renkes, 
31  Mont.  100,  77  Pac.  512;  Griffith 
V.  Salleng,  54  Nebr.  362,  74  N.  W. 
619;  Lawrence  v.  Towle,  59  N.  H. 
28;  Hoy  v.  Bramball,  19  N.  J.  Eq. 
74;  Tichenor  v.  Dodd,  4  N.  J.  Eq. 
454;  Stevenson  v.  Black,  1  N.  J.  Eq. 
338;  Kellogg  v.  Ames,  41  N.  Y.  259; 
Belmont  v.  Coman,  22  N.  Y.  438; 
Russell  V.  Allen,  10  Paige  (N.  Y.) 
249;  Teaff  v.  Ross,  1  Ohio  St.  469; 
Schaeffer  v.  Schaeffer,  182  Pa.  St. 
598,  38  Atl.  474;  Merriman  v.  Moore, 
90  Pa.  St.  78;  Moore's  Appeal,  88 
Pa.  St.  450,  32  Am.  Rep.  469;  Girard 
Life  Ins.  &c.  Co.  v.  Stewart,  86  Pa. 
St.  89;  Wolbert  v.  Lucas,  10  Pa.  St. 
73,  49  Am.  Dec.  578;  Hull  v.  Young, 
29  S.  Car.  64,  6  S.  E.  938;  Guernsey 
V.  Kendall,  55  Vt.  201;  Christopher 
V.  Ferris,  55  Wash.  534,  104  Pac. 
818;    Desmond    v.    McNamara,    107 
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to  indemnify  his  grantor  against  the  mortgage.*^  He  may  give  up  the 
property  at  any  time  in  satisfaction  of  the  lien.*^ 

"If  the  purchaser  buys  the  mere  equity  of  redemption,  he  is  liable 
to  the  extent  of  the  lands  purchased  and  no  farther,  and  he  will  be 
discharged  on  releasing  the  land."*=  The  mortgage  debt  remains  an 
incumbrance  upon  the  estate,  and  a  debt  of  the  mortgagor,  but  not  a 
debt  of  the  person  buying.  In  the  absence  of  a  special  agreement  to 
assume  the  mortgage,  or  words  in  the  grant  importing  in  some  form 
that  he  assumes  the  payment  of  it,  the  purchaser  is  not  personally 
liable  for  it.** 

"It  is  settled  in  this  commonwealth,"  said  Mr.  Justice  Endicott, 
"that  where  land  is  conveyed  in  terms  subject  to  a  mortgage,  the 
grantee  does  not  undertake  or  become  bound  by  the  mere  acceptance 
of  the  deed  to  pay  the  mortgage  debt.  In  the  absence  of  other  evidence, 
the  deed  shows  that  he  merely  purchased  the  equity  of  redemption. 
He  is,  indeed,  interested  in  its  payment,  because  it  is  an  incumbrance 
upon  the  land  of  which  he  is  the  owner;  but  he  has  entered  into  no 
obligation,  express  or  implied,  to  pay  it,  and  if  he  parts  with  his  title 
he  no  longer  has  any  interest  in  its  payment."*^ 

Where,  by  the  terms  of  contract  for  the  purchase  of  real  estate,  the 
vendee  is  to  take  it  subject  to  a  certain  mortgage,  he  may  properly 
refuse  to  accept  a  deed  containing  a  clause  reciting  that  he  assumes 
the  payment  of  such  mortgage.*^  If,  having  made  such  a  contract,  he 
accepts,  without  inspection,  a  deed  wherein  he  is  made  to  assume  the 
mortgage  and  he  does  not  discover  this  until  judgment  for  a  deficiency 
has  been  entered  against  him  in  a  foreclosure  suit,  he  may  have  the 
judgment  opened,  and  may  show  by  the  contract  that  he  was  not 
liable  for  the  deficiency,*^  and  may  have  the  mortgage  reformed  by 

Wis.  126,  82  N.  W.  701;  Morgan  v.  Bunn  v.  Rodgers,  43  111.  260;  Camp- 
South  Milwaukee  Lake  View  Co.,  bell  v.  Patterson,  58  Ind.  66;  Hull 
97  Wis.  275,  72  N.  W.  872;  Norris  v.  Alexander,  26  Iowa  569;  Weed 
v.  Meadows,  7  Ont.  App.  237.  See  Sewing  Machine  Co.  v.  Emerson,  115 
post  §  748.  Mass.    554;    Winans   v.    Wilkie,    41 

"Smith  V.  Truslow,  84  N.  Y.  660.  Mich.   264,   1   N.   W.   1049;    Walker 

"Tichenor  v.  Dodd,  18  N.  J.  Eq.  v.    Goldsmith,    7    Ore.    161;     In    re 

454,  and  cases  cited.  Moore's  Appeal,  88  Pa.  St.  450,  32 

"Crowell  V.  Hospital  of  St.  Bar-  Am.  Rep.  469. 
nabas,  27  N.  J.  Eq.   650.     See  also        «Fiske  v.  Tolman,  124  Mass.  254, 

Mount  V.  Van  Ness,  33  N.  J.  Eq.  262;  26  Am.  Rep.  659. 
Cumberland  v.  Codrington,  3  Johns.         «  Lewis  v.  Day,  53  Iowa  575,  5  N. 

Ch.  (N.  Y.)   229,  8  Am.  Dec.  492.  W.   753;    Manhattan  L.   Ins.   Co.   v. 

"Shepherd  v.  May,  115  U.  S.  505,  Crawford,   9  Abb.   N.  Cas.    (N.   Y.) 

29  L.  ed.  456,  6  Sup.  Ct.  119;   John-  365. 

son  V.  Monell,  13  Iowa  300;  Chilton        "Waring   v.    Somborn,    82    N.    Y. 

V.  Brooks,   71  Md.  45,   20  Atl.  125.  604;   Northern  Dispensary  of  N.  Y. 

See  also  Fowler  v.  Pay,  62  111.  375;  v.  Merriam,   59   How.  Pr.    (N.  Y.) 
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striking  out  the  assumption  clause,  unless  an  estoppel  has  arisen  in 
favor  of  a  third  person.**  An  innocent  purchaser  for  value  of  a  mort- 
gage note  has  a  right  to  rely  upon  recitals  in  a  deed  from  the  mort- 
gagor to  a  subsequent  grantee  by  which  the  latter  assumes  the  mort- 
gage debt.** 

The  proof  of  the  recording  of  a  deed,  in  which  there  is  a  covenant 
that  the  grantee  shall  assume  and  pay  an  existing  mortgage,  raises  a 
presumption  that  the  title  vested  in  the  grantee,  and  that  he  is  bound 
by  the  covenant,  unless  there  be  evidence  tending  to  show  the  con- 
trary.^" In  the  absence  of  fraud,  a  grantee  who  has  assumed  a  mort- 
gage can  not  show  by  parol  evidence  that  he  never  agreed  to  assume  it, 
and  that  he  never  authorized  or  knew  of  the  insertion  of  such  an  agree- 
ment in  the  deed.^^ 

On  the  other  hand,  if  the  contract  of  sale  provides  that  the  pur- 
chaser shall  assume  and  pay  an  existing  mortgage,  but  the  deed  omits 
to  provide  for  this,  it  would  seem  that  the  contract  might  be  enforced 
specifically  when  it  is  established  that  there  will  be  a  deficiency,  and 
the  amount  of  this  has  been  definitely  ascertained.^^ 

§  739.  Liability  after  purchase  of  paramount  title. — The  pur- 
chase of  a  paramount  title  by  the  grantee  of  the  mortgagor  does  not 
inure  to  the  benefit  of  the  mortgagee,  nor  does  it  operate  in  any  way 
to  confirm  the  mortgage  title.^^ 

One  who  purchases  land  subject  to  a  mortgage  which  he  assumes 
and  agrees  to  pay,  the  deed  containing  a  covenant  to  pay  all  taxes, 
can  not  acquire  a  tax  title,  as  against  the  mortgagee,  though  the  taxes 
were  delinquent  before  the  purchase."* 

§  739a.  Sufficiency  of  recital  of  mortgage  to  vrhich  conveyance  is 
subject. — The  principle  of  equity  is  well  established  that  a  purchaser 
of  land  is  chargeable  with  notice,  by  implication,  of  every  fact  affect- 
ing the  title  which  would  be  discovered  by  an  examination  of  the 

226;    Deyermand  v.  Chamberlin,  22  beck,  35  N.  Y.  204;   Belmont  v.  Co- 
Hun   (N.  Y.)   110.  man,  22  N.  Y.  438,  78  Am.  Dec.  213. 

«Real  Estate  Trust  Co.  v.  Balch,  ^'Muhlig  v.  Fiske,  131  Mass.  110; 

13  Jones  &  S.   (N.  Y.)   528;   Kilmer  Coolldge  v.   Smith,   129   Mass.   554; 

v.  Smith,  77  N.  Y.  226,  affg.  11  Jones  Blyer  v.  Monholland,  2   Sandf.  Ch. 

&  S.  (N.  Y.)  461.  (N.  Y.)  478. 

«Hayden  v.  Snow,  9  Biss.  (U.  S.)  "^Slauson  v.  Watkins,  12  Jones  & 

511.  S.   (N.  Y.)  73. 

I" Lawrence  v.  Farley,   9  Abb.  N.  ""Knox  v.  Easton,  38  Ala.  345. 

Oas.  (N.  Y.)  371.     See  also  Atlantic  "Brown  v.  Avery,  119  Mich.  384, 

Dock  Co.  V.  Leavitt,  54  N.  Y.  35,  13  78  N.  W.  331. 
Am.  Rep.  556;  Spaulding  v.  Hallen- 
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deeds,  or  other  muniments  of  title  of  his  vendor,  and  of  every  fact  as 
to  which  the  purchaser,  with  reasonable  prudence  or  diligence,  ought 
to  become  acquainted.  If  there  is  sufficient  contained  in  any  deed  or 
record,  which  a  prudent  purchaser  ought  to  examine,  to  induce  an 
inquiry  in  the  mind  of  an  intelligent  person,  he  is  chargeable  with 
knowledge  or  notice  of  the  facts  so  contained."^ 

So  the  recital  of  a  mortgage  to  which  the  conveyance  is  subject 
must  be  sufGcient  to  put  the  purchaser  upon  inquiry,  and  to  lead  to 
the  discovery  of  the  mortgage  referred  to.  A  very  general  reference 
may  be  sufficient  if  the  mortgage  is  recorded;  but  if  not  recorded,  the 
reference,  to  amount  to  anything,  must  give  the  purchaser  a  clue  for 
making  such  inquiry  as  will  discover  the  unrecorded  mortgage.  Thus, 
if  the  owner  of  land,  which  is  subject  to  a  duly  recorded  mortgage  for 
one  thousand  dollars,  conveys  it  by  deed  containing  this  clause,  "sub- 
ject nevertheless  to  two  mortgages  for  one  thousand  dollars  and  two 
thousand  dollars,  respectively,"  and  no  mortgage  for  two  thousand  dol- 
lars has  ever  been  on  record,  the  recital  does  not  of  itself  create  any 
lien,  and  does  not  put  the  purchaser  upon  inquiry  outside  of  the  line  of 
the  title.^« 

A  recital  that  the  land  is  subject  to  a  mortgage  of  a  specified 
amount  is  merely  descriptive  of  the  mortgage,  and  is  not  intended  to 
fix  the  exact  amount  due  upon  it.  The  purchaser  is  put  upon  inquiry 
as  to  the  amount  due  upon  it ;  and  the  covenants  in  the  deed  reciting 
the  mortgage  apply  to  the  title  as  qualified  by  such  recital.^''  Thus  the 
covenant  against  incumbrances  except  a  mortgage  of  a  certain  amount 
is  a  covenant  excepting  a  mortgage  of  that  general  description,  embrac- 
ing as  a  single  incumbrance  not  only  the  principal  of  the  mortgage,  but 
also  the  interest  accrued  thereon.°^ 

''''Corbitt  V.  Clenny,  52  Ala.  480;  vans,  16  Vt  179;  Wood  v.  Krebbs, 
Stidham  v.  Matthews,  29  Ark.  650;  30  Grat.  (Va.)  708;  Prlngle  v.  Dunn, 
Phillips  V.  Porter,  3  Ark.  18,  36  Am.  37  Wis.  449,  19  Am.  Rep.  772. 
Dec.  448;  Sigourney  v.  Munn,  7  *=  McCrea  v.  Newman,  46  N.  J.  Bq. 
Conn.  324;  Weigel  v.  Green,  218  111.  473,  19  Atl.  198. 
227,  75  N.  E.  913;  Croskey  v.  Chap-  "'  Johnson  v.  Nichols,  105  Iowa  122, 
man,  26  Ind.  333;  White  v.  Foster,  74  N.  W.  750;  Brown  v.  South  Bos- 
102  Mass.  375;  Baker  v.  Mather,  25  ton  Sav.  Bank,  148  Mass.  300,  19  N. 
Mich.  51;  Deason  v.  Taylor,  53  Miss.  B.  382;  Wood  v.  Boyd,  145  Mass.  176, 
697;  Major  v.  Bukley,  51  Mo.  227;  13  N.  E.  476;  Jones  on  Real  Prop- 
Cambridge  Valley  Bank  v.  Delano,  erty,  §  855. 

48  N.  Y.  326;  Parke  v.  Neeley,  90  Pa.  =*  Johnson  v.  Nichols,  105  Iowa  122, 

St.  52;  Sergeant  v.  Ingersoll,  15  Pa.  74  N.  W.  750;    Shanahan  v.  Perry, 

St.  343;  Willis  v.  Gay,  48  Tex.  463,  130  Mass.  460;  Jones  on  Real  Prop- 

26  Am.  Rep.  328;   Blaisdell  v.  Ste-  erty,  §  856. 
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Parol  evidence  may  be  introduced  to  identify  a  mortgage  that  is  not 
sufficiently  identified  in  the  deed/' 

II.    Assumption  of  Mortgage  hy  Purchaser 


Section 

740.  What  constitutes  assumption  of 

mortgage  by  purchaser — Ef- 
fect of  payment. 

740a.  Identity  of  the  mortgage  as- 
sumed— Parol  evidence. 

740b.  Trustee  assuming  mortgage. 

741.  Suretyship  of  mortgagor. 

742.  When  extension  discharges  the 

mortgagor. 
742a.  View  that  relation  of  surety 
does  not  affect  mortgagee. 

743.  Assumption     of     proportionate 

part  of  debt  by  purchaser. 
743a.  Transfer  of  parts  of  property 
mortgaged — Rights  and   lia^ 
bilitles  of  purchaser. 


Section 

743b.  Conveyance  of  two  parcels 
subject  to  mortgage  cover- 
ing both. 

744.  No    right    to    defend    against 

mortgage  assumed. 

745.  When  purchaser  not  allowed  to 

set  up  usury. 

746.  When   purchaser   may  contest 

the  mortgage. 

747.  Purchaser  at  execution  sale. 
747a.  Where   second   or   subsequent 

grantee    has    not    assumed 
mortgage. 


§  740.  What  constitutes  assumption  of  mortgage  by  purchaser — 
Effect  of  payment. — Generally,  one  purchasing  land  subject  to  an 
existing  mortgage  does  not  merely  purchase  the  equity  of  redemption, 
but  purchases  the  whole  estate,  and  assumes  the  payment  of  the  mort- 
gage as  a  part  of  the  purchase-money  of  it.^  The  vendor,  especially  if 
he  be  also  the  mortgagor,  usually  requires  such  an  undertaking  on 
the  part  of  the  purchaser,  so  that  the  debt  may  be  a  charge  upon  him, 
and  not  merely  a  charge  upon  the  land.  As  between  these  parties  the 
purchaser  thus  becomes  primarily  liable,  and  the  mortgagor  only  a 
surety  for  the  payment  of  the  debt.  The  mortgaged  property,  more- 
over, becomes,  as  between  them,  the  primary  fund  for  the  payment  of 
the  debt.  The  purchaser,  having  made  the  mortgage  debt  his  own 
debt,  can  not  take  an  assignment  of  the  mortgage,  and  hold  it  as  an 
independent  title,  but  it  is  thereupon  merged  and  discharged."   If  the 


■^New  York  L.  Ins.  Co.  v.  Aitkin, 
125  N.  Y.  660,  26  N.  B.  732;  Dodge 
V.  Potter,  18  Barb.  (N.  Y.)  193; 
Loomis  V.  Jackson,  19  Johns.  (N. 
Y.)  449;  Jackson  v.  Clark,  7  Johns. 
(N.  Y.)   217. 

'  George  v.  Andrews,  60  Md.  26,  45 
Am.  Rep.  706. 

^Holden  v.  Dunn,  144  111.  413,  33 
N.  E.  413;  Drury  v.  Holden,  121  111. 
130,  13  N.  E.  547;  Fowler,  v.  Fay,  62 
111.  375;  Lilly  v.  Palmer,  51  111.  331; 
Comstock  v.  Hitt,  37  III.  542;  Thei- 
sen  V.  Dayton,  82  Iowa  74,  47  N.  W. 


891;  Russell  v.  Pistor,  7  N.  Y.  171, 
57  Am.  Dec.  509;  Andrew  v.  Wol- 
eott,  16  Barb.  (N.  Y.)  21;  Gilbert  v. 
Averill,  15  Barb.  (N.  Y.)  20;  Jumel 
V.  Jumel,  7  Paige  (N.  Y.)  591; 
Blyer  v.  Monholland,  2  Sandf.  Ch. 
(N.  Y.)  478;  Mills  v.  Watson,  1 
Sweeny  (N.  Y.)  374;  Gayle  v.  Wil- 
son, 30  Grat.  (Va.)  166.  See  also 
McMahon  v.  Russell,  17  Fla.  698; 
Burnham  v.  Dorr,  72  Maine  198; 
Thompson  v.  Heywood,  129  Mass. 
401;  Tucker  v.  Crowley,  127  Mass. 
400;  Putnam  v.  Collamore,  120  Mass. 
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grantor  afterward  pays  the  mortgage,  he  is  subrogated  to  the  rights 
of  the  mortgagee,  and  may  hold  it  and  enforce  it  as  against  the  rights 
of  the  purchaser.* 

When  the  grantee  has  purchased  only  the  equity  in  the  property, 
no  portion  of  the  purchase-price  remains  unpaid,  and  the  grantor,  on 
satisfying  the  mortgage  and  discharging  his  personal  liability  as  to 
the  mortgage,  has  no  claim  against  his  grantee  except  to  enforce  in 
equity  under  his  right  of  subrogation  the  satisfaction  of  the  mort- 
gage out  of  the  property  conveyed  subject  thereto.*  If  a  senior  mort- 
gagee becomes  the  purchaser,  and  assumes  the  payment  of  a  junior 
mortgage,  his  own  mortgage  is  merged  and  discharged,  so  that  the 
junior  mortgage  takes  precedence.^ 

One  who  has  assumed  the  payment  of  a  mortgage  can  not  defend 
against  a  claim  of  dower  by  the  widow  of  the  grantor,  by  setting  up 
an  assignment  of  the  mortgage  to  himself  upon  payment  of  the  amount 
due,  she  having  joined  to  release  dower  in  the  mortgage,  but  not  in 
the  deed  to  him.^  In  like  manner,  one  who  has  assumed  the  payment 
of  two  mortgages  upon  the  granted  premises  can  not,  by  taking  an  as- 
signment of  the  first  mortgage,  defend  against  the  second.'^ 

When  the  lands  have  thus  become  the  primary  fund  for  the  pay- 
ment of  the  debt,  subsequent  purchasers  are  chargeable  with  notice 
of  this  equitable  right  to  resort  to  the  land,  equally  as  if  their  own 
deeds  in  terms  disclosed  that  they  were  to  take  the  premises  subject 
to  the  payment  of  the  mortgage.® 

A  purchaser  is  bound  by  a  covenant  to  assume  an  existing  mortgage 
contained  in  a  deed  taken  by  his  agent  when  he  accepts  the  deed  after 
f uU  knowledge  of  such  covenant  ;*  but  if  he  refuses  to  accept  the  deed 

454;  Winans  v.  Wilkie,  41  Mich.  264,  Title  Guarantee  &c.  Co.  t.  Wrenn, 

1  N.  W.  1049;   Atkinson  v.  Angert,  35  Ore.  62,  56  Pac.  271,  76  Am.  St. 

46  Mo.  515;   Norris  v.  Morrison,  45  454;    Fitch,  v.  Applegate,  24  Wash. 

N.  H.  490;   Dollar  Savings  Bank  T.  25,  64  Pac.  147;  Gilchrist  v.  Foxen, 

Burns,   87   Pa.   St.  491;    Willson  v.  95  Wis.  428,  70  N.  W.  585. 

Burton,  52  Vt.  394;  Fray  T.  Vander-  "McCabe     v.     Swap,     14     Allen 

ioof,  15  Wis.  397.  (Mass.)   188. 

'  Weeks  v.  Garvey,  24  Jones  &  S.  '  Converse  v.  Cook,  8  Vt.  164. 

(N.  Y.)   557,  4  N.  Y.  S.  890.  »Sidwell  v.  Wheaton,  114  III.  267, 

*Ray  V.  Lobdell,  213  111.  389,  72  2  N.  B.  183;  Freeman  v.  Auld,  44  N. 

N.  E.  1076;  Bradley  v.  Hufferd,  138  Y.  50,  37  Barb.  587;  Calvo  v.  Davies, 

Iowa  611,  116  N.  W.  814.  8  Hun  (N.  Y.)  222,  29  Am.  Rep.  130; 

"Fowler  v.  Fay,  62  111.  375.    See  Marsh   V.    Pike,   10   Paige    (N.   Y.) 

also  Hines  v.  Ward,  121  Cal.  115,  53  595;   Newton  v.  Manwarring,  10  N. 

Pac.  427;  Moore  v.  Olive,  114  Iowa  Y.  S.  347;  Weber  v.  Zeimet,  30  Wis. 

650,  87  N.  W.  720;  Shattuck  v.  Bel-  283. 

knap  Sav.   Bank,  63  Kans.  443,  65  »VerPlanck  v.  Lee,  19  Wash.  492, 

iPac.  643;  Wyatt-Bullard  Lumber  Co.  53  Pac.  724.  When  the  deed  is  taken 

■V.  Bourke,  55  Nebr.  9,  75  N.  W.  241;  by  an  agent  for  an  undisclosed  prin- 
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containing  such  covenant  he  is  not  bound.'"  In  such  case  he  must 
repudiate  promptly  upon  discovery  of  the  clause.'^  But  a  grantee  is 
bound  by  an  acceptance  on  the  part  of  his  agent  where  the  latter  has 
been  duly  empowered  to  so  accept  the  deed  for  his  principal.'^ 

Such  covenant  may  be  made  by  a  corporation  which  has  the  power 
to  purchase  and  hold  real  estate.'* 

§  740a.     Identity  of  the  mortgage  assumed — Parol  evidence. — The 

identity  of  the  mortgage  assumed,  when  left  in  doubt  by  the  terms  of 
the  deed,  may  be  shown  by  parol  evidence.  Thus  where  a  deed,  in  de- 
scribing a  mortgage  assumed  by  the  grantee,  gives  its  date  and  amount, 
but  recites  that  it  was  executed  by  the  grantor,  whereas  it  was  by 
the  grantor's  grantor,  and  there  is  no  other  mortgage  of  like  amount 
and  date,  parol  evidence  is  admissible  to  apply  the  covenant  to  the 
mortgage,  and  reformation  of  the  covenant  is  not  necessary.'* 

Parol  evidence  is  admissible  to  explain  an  ambiguity  in  a  recital;'^ 
and  to  show  that  the  grantee  assumed  the  mortgage.'^  Also  parol 
evidence  is  admissible  to  show  that  the  incumbrance  upon  a  particu- 
lar lot  was  security  for  a  particular  note.'^ 

A  parol  agreement  by  the  grantee,  at  the  time  of  taking  a  deed  of 
conveyance  to  real  estate,  that  he  will  assume  the  mortgage  indebted- 
ness upon  the  property  as  a  part  of  the  consideration  of  the  convey- 
ance, may  be  enforced  in  equity  by  the  mortgagee  ;'^  but  to  show  such 
agreement  by  parol  evidence  the  evidence  must  be  clear.'^ 

A  covenant  to  assume  a  particular  mortgage  can  not  be  construed 

cipal  it  has  been  held  in  Texas,  that  (N.   T.)    201;    Jackson  v.   Clark,   7 

such  principal  is  not  personally  lia-  Johns.    (N.  Y.)    214. 

ble.    Sanger  v.  Warren,  91  Tex.  472,  ^  New  York  L.  Ins.  Co.  v.  Aitkin, 

44  S.  W.  477,  66  Am.  St.  913.    See  125  N.  Y.  660,  26  N.  B.  732. 

also  Logan  v.  Miller,  106  Iowa  511,  "  Brosseau  v.  Lowry,  209  111.  405, 

76  N.  W.  1005.  70  N.  E.  901;  Miller  v.  Kennedy,  12 

"Metzger  v.  Huntington,  139  Ind.  S.  Dak.  478,  81  N.  W.  906. 

501,  39  N.  E.  235;  Gold  v.  Ogden,  61  "Webster  v.  Fleming,  178  111.  140, 

Minn.    88,    63    N.   W.    266.  52  N.  E.  975. 

"  Verplanck  v.  Lee,  19  Wash.  492,  ''  Herrin  v.  Abbe,  55  Fla.  769,  46 

53  Pac.  724.  So.  183,  18  L.  R.  A.    (N.   S.)    907; 

"Fairchild  v.  Lynch,  42  N.  Y.  Sup.  Wright  v.  Briggs,  99  Ind.  563;  Lamb 

Ct.  265.  V.  Tucker,  42  Iowa  118;   Wilson  v. 

"  Woods    Inv.    Co.    v.    Palmer,    8  King,  23  N.  J.  Eq.  150. 

Colo.  App.  132,  45  Pac.  237.  >»  Whicker  v.  Hushaw,  159  Ind.  1, 

"New  York  L.  Ins.  Co.  v.  Aitkin,  64  N.  E.  460;  Rolston  v.  Markham, 

125  N.  Y.  660,  26  N.  E.  732;  Barr  v.  36  Ore.  112,  58  Pac.  1099;   Ordway 

Insurance  Co.,  16  N.  Y.  267;  Dodge  v.   Downey,  18  Wash.  412,   51   Pac. 

V.    Potter,    18    Barb.    (N.   Y.)    193;  1047,  52  Pac.  228,  63  Am.  St.  892; 

Loomis  v.   Jackson,   19   Johns.    (N.  Arnold  v.  Randall,  121  Wis.  462,  98 

Y.)   449;   Jackson  v.  Sill,  11  Johns.  N.  W.  239. 
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to  embrace  another  and  distinct  mortgage.^"  Nor  can  an  agreement 
to  assume  and  pay  a  mortgage  made  by  a  grantee  with  a  grantor  -who 
has  not  himself  assumed  and  agreed  to  pay  the  mortgage  be  enforced 
by  the  mortgagee."^ 

§  740b.  Trustee  assuming  mortgage. — If  the  conveyance  be  to  a 
trustee  who  assumes  an  existing  mortgage,  and  the  trustee  holds  the 
title  for  the  benefit  of  others  who  paid  the  consideration,  in  case  of  a 
deficiency  each  beneficiary  under  the  trust  is  liable  therefor  in  propor- 
tion to  the  amount  of  his  separate  interest  in  the  property,  and  no 
further.^^ 

§  741.  Suretyship  of  mortgagor. — A  purchaser  who  assumes  the 
mortgage  becomes  as  to  the  mortgagor  the  principal  debtor,  and  the 
mortgagor  a  surety;^*  but  the  mortgagee,  unless  he  has  assented  to 


"Moore  v.  Graves,  97  Iowa  4,  65 

N.  W.  1008. 

="  Clement  V.  Willett,  105  Minn. 
267,  117  N.  W.  491,  17  L.  R.  A.  (N. 
S.)   1094. 

"  Reynolds  v.  Dietz,  34  Nebr.  265, 
51  N.  W.  747;  Bear  v.  Koenlgstein, 
16  Nebr.   65,  20  N.  W.  104. 

"  Daniels  v.  Johnson,  129  Cal.  415, 
61  Pac.  1107,  79  Am.  St.  123  (quot- 
ing text) ;  Roberts  v.  Fitzallen,  120 
Cal.  482,  52  Pac.  818;  Burbank  v. 
Roots,  4  Colo.  App.  197,  35  Pac.  275; 
Boardman  v.  Larrabee,  51  Conn.  39; 
Dean  v.  "Walker,  197  111.  540,  47  Am. 
St  467;  Fish  v.  Glover,  154  111.  86, 
39  N.  B.  1081;  Home  National  Bank 
v.  Waterman,  134  111.  461,  29  N.  E. 
503;  Dean  v.  Walker,  107  111.  540, 
47  Am.  Rep.  467  (quoting  text); 
Flagg  T.  Geltmacher,  98  111.  293; 
Stanton  T.  Kenrick,  135  Ind.  382,  35 
N.  E.  19;  Ellis  v.  Johnson,  96  Ind. 
377;  Figart  v.  Halderman,  75  Ind. 
564;  Fleming  v.  Reed,  20  Ind.  App. 
462,  49  N.  E.  1087;  Stephenson  v. 
Elliott,  53  Kans.  550,  36  Pac.  980; 
George  v.  Andrews,  60  Md.  28,  45 
Am.  Rep.  706;  Metz  v.  Todd,  36 
Mich.  473;  Alt  v.  Banholzer,  36 
Minn.  57,  29  N.  W.  674;  Nelson  v. 
Brown,  140  Mo.  580,  41  S.  W.  960,  62 
Am.  St.  755;  Owlngs  v.  Mackenzie, 
133  Mo.  323,  38  S.  W.  802;  Merriam 
V.  Miles,  54  Nebr.  566,  74  N.  W. 
861,  69  Am.  St.  731;  Green  v.  Stone, 
54  N.  J.  Eq.  387,  34  Atl.  1099,  55  Am. 
St.  577;   Spencer  v.  Spencer,  95  N. 


Y.  353;  Clark  v.  Mackin,  95  N.  Y. 
346;  Murray  v.  Marshall,  94  N.  Y. 
611;  Marshall  v.  Davies,  78  N.  Y. 
414,  58  How.  Pr.  231;  Ayres  v. 
Dixon,  78  N.  Y.  318;  Atlantic  Dock 
Co.  V.  Leavitt,  54  N.  Y.  35;  Fleish- 
hauer  v.  Doellner,  9  Abb.  N.  Cas. 
(N.  Y.)  373;  Thorp  v.  Keokuk  Coal 
Co.,  48  N.  Y.  253;  Burr  v.  Beers,  24 
N.  Y.  178,  11  Am.  Rep.  320;  Belmont 
V.  Coman,  22  N.  Y.  438;  Trotter  v. 
Hughes,  12  N.  Y.  74,  62  Am.  Dee. 
137;  Johnson  v.  Zink,  52  Barb.  (N. 
Y.)  396;  Rubens  v.  Prindle,  44  Barb. 
(N.  Y.)  336;  Cornell  v.  Prescott,  2 
Barb.  (N.  Y.)  16;  Wales  v.  Sher- 
wood, 52  How.  Pr.  (N.  Y.)  413;  Cal- 
vo  V.  Davies,  8  Hun  (N.  Y.)  222,  affd. 
73  N.  Y.  211,  29  Am.  Rep.  130;  Knob- 
loch  V.  Zschwetzke,  21  J.  &  S.  (N. 
Y.)  391;  Mutual  L.  Ins.  Co.  v. 
Davies,  12  J.  &  S.  (N.  Y.)  172;  Com- 
stock  V.  Drohan,  8  J.  &  S.  (N.  Y.) 
373,  71  N.  Y.  9;  Marsh  v.  Pike,  10 
Paige  (N.  Y.)  595;  Poe  v.  Dixon, 
60  Ohio  St.  124,  54  N.  E.  86,  71  Am. 
St.  713;  Crenshaw  v.  Thackston,  14 
S.  Car.  437;  Harrison  v.  Masterson, 
91  Tex.  171,  41  S.  W.  482;  Schroeder 
V.  Kinney,  15  Utah  462,  49  Pac.  894; 
Thompson  v.  Cheeseman,  15  Utah  43, 
48  Pac.  477;  Bunnell  v.  Carter,  14 
Utah  100,  46  Pac.  755;  Fisk  v.  Ste- 
vens, 9  Utah  94,  33  Pac.  249;  Will- 
son  V.  Burton,  52  Vt.  394;  Ellett  v. 
McGhee,  94  Va.  377,  26  S.  E.  874; 
Tatum  V.  Ballard,  94  Va.  370,  26  S. 
E.  871;  Francisco  v.  Shelton,  85  Va. 
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such  an  arrangement,  may  treat  both  as  principal  debtors,  and  may 
have  a  personal  decree  against  both.^* 

He  may  sue  the  mortgagor  alone,  or  may  accept  the  purchaser's 
assumption  of  the  debt  and  bring  his  action  against  him.^" 

This  relation  of  principal  and  surety  between  grantor  and  grantee 
does  not  affect  the  relation  between  the  mortgagor  and  the  mortgagee. 
The  mortgagee  can  not  be  compelled  to  treat  the  grantee  as  the  prin- 
cipal debtor,  and  the  grantor  as  a  surety  only.  The  mortgagee  may 
continue  to  hold  the  original  mortgagor  as  a  principal  debtor.^^ 

The  change  of  position  can  only  be  brought  about,  as  regards  the 
mortgagee,  by  his  voluntary  agreement  to  accept  the  grantor  and 
grantee  in  their  relation  of  principal  and  surety.''''    Although  the 


779,  8  S.  B.  789;  Osborne  v.  Cabell, 
77  Va.  462;  Willard  t.  "Worsham,  76 
Va.  392;  Solicitors  L.  &c.  Co.  v. 
Robins,  14  Wash.  507,  45  Pac.  39; 
Desmond  v.  McNamara,  107  Wis. 
126,  82  N.  W.  701;  Palmeter  v. 
Carey,  63  Wis.  426,  21  N.  W.  793. 
See  also  Santa  Cruz  v.  Wykes,  202 
Fed.  357,  120  C.  C.  A.  485;  Clark  v. 
Smallwood,  166  Fed.  409;  Felker  v. 
Rice,  110  Ark.  70,  161  S.  W.  162; 
Beach  v.  Waite,  21  Cal.  App.  304, 
131  Pac.  880;  Scholten  v.  Barber,  217 
111.  148,  75  N.  E.  460;  Bascom  v. 
Fox,  167  III.  App.  1;  Wyatt  v.  Du- 
frene,  106  111.  App.  214;  Halstead  v. 
La  Rue,  177  Ind.  660,  98  N.  B.  638; 
Gregory  v.  Arms,  48  Ind.  App.  562, 
96  N.  E.  196;  Boice  v.  Coffeen,  158 
Iowa  705,  138  N.  W.  857;  North  Bnd 
Sav.  Bank  v.  Snow,  197  Mass.  339, 
83  N.  E.  1099,  125  Am.  St.  368; 
Heidahl  v.  Geiser  Mfg.  Co.,  112 
Minn.  319,  127  N.  W.  1050,  140  Am. 
St.  493;  Citizens'  Bank  v.  Douglass, 
178  Mo.  App.  664,  161  S.  W.  601; 
Greer  t.  Orchard,  175  Mo.  App.  494, 
161  S.  W.  875;  Priddy  T.  Miners' 
&c.  Bank,  132  Mo.  App.  279,  111  S. 
W.  865;  Terry  v.  Groves  (Mo.),  167 
S.  W.  563;  Germania  Life  Ins.  Co. 
v.  Casey,  184  N.  Y.  554,  76  N.  E. 
1095;  Metzger  v.  Nova  Realty  Co., 
160  App.  Div.  394,  145  N.  Y.  S.  549; 
Silverstein  v.  Brown,  153  App.  Div. 
677,  138  N.  Y.  S.  848;  Cohn  v.  Spit- 
zer,  145  App.  Div.  104,  129  N.  Y.  S. 
104;  Jackson  v.  Miester  &c.  Realty 
Co.,  139  App.  Div.  937,  124  N.  Y.  S. 
1118;  Bonhoff  v.  Wiehorst,  57  Misc. 
466,  108  N.  Y.  S.  444;  Iowa  Loan  &c. 
Co.  V.  Schnose,  19  S.  Dak.  248,  103 


N.  W.  22;  Perry  v.  Ward,  82  Vt.  1, 
71  Atl.  721.  See  post  §  1713. 

''Union  Mut.  L.  Ins.  Co.  v.  Han- 
ford,  143  U.  S.  187,  36  L.  ed.  118, 
12  Sup.  Ct.  437;  Shepherd  v.  May, 
115  U.  S.  505,  29  L.  ed.  456,  6  Sup. 
Ct.  119;  CucuUa  v.  Hernandez,  103 
U.  S.  105,  26  L.  ed.  322;  Waters  v. 
Hubbard,  44  Conn.  340;  Webster  v. 
Fleming,  178  111.  140,  52  N.  B.  975, 
affg.  73  111.  App.  234;  Jones  v.  Fos- 
ter, 175  111.  459,  51  N.  B.  862;  Hazle 
v.  Bondy,  173  111.  302,  50  N.  E.  671; 
Daub  V.  Bnglebach,  109  111.  267; 
James  v.  Day,  37  Iowa  164;  Thomp- 
son V.  Bertram,  14  Iowa  476;  Cor- 
bett  V.  Waterman,  11  Iowa  86;  Mul- 
vane  v.  Sedgley,  63  Kans.  105,  64 
Pac.  1038;  Herbert  v.  Doussan,  8  La. 
Ann.  267;  Martin  v.  Humphrey,  58 
Nebr.  414,  78  N.  W.  715;  Hare  v. 
Murphy,  45  Nebr.  809,  64  N.  W.  211; 
Keedle  v.  Flack,  27  Nebr.  836,  44  N. 
W.  34.  See  also  Gregory  v.  Arms,  48 
Ind.  App.  562,  96  N.  B.  196. 

=»  Scholten  v.  Barber,  217  111.  148, 
75  N.  B.  460,  afeg.  119  111.  App.  241. 

'^  Connecticut  Mut.  L.  Ins.  Co.  v. 
Mayer,  8  Mo.  App.  18. 

"Waters  v.  Hubbard,  44  Conn. 
340;  Pish  v.  Glover,  154  111.  86,  39 
N.  E.  1081;  Corbett  v.  Waterman, 
11  Iowa  86;  Mulvane  v.  Sedgley,  63 
Kans.  105,  64  Pac.  1038,  55  L.  R.  A. 
552;  Crawford  v.  Edwards,  33  Mich. 
354;  Merriam  v.  Miles,  54  Nebr.  566, 
74  N.  W.  861,  69  Am.  St.  731;  Steph- 
any  v.  More,  82  N.  J.  L.  186,  82 
Atl.  731;  Palmer  v.  White,  65  N.  J. 
L.  69,  46  Atl.  706;  Mutual  L.  Ins. 
Co.  V.  Hall,  166  N.  Y.  595,  59  N.  B. 
1127. 
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mortgagee  is  not  a  party  to  the  contract  of  assumption,  lie  may  enforce 
it  as  made  for  his  advantage.^^ 

The  mere  assignment  by  the  mortgagor  of  his  interest  in  the  mort- 
gaged premises  to  a  third  person,  who  agrees  to  pay  off  the  mortgage, 
does  not  release  the  mortgagor.  There  is  no  novation  unless  there  be 
something  to  show  that  the  mortgagee  has  released  the  mortgagor, 
and  has  agreed  to  look  solely  to  the  purchaser  for  payment  of  the  mort- 
gage debt.^'  There  must  be  a  substitution  of  a  new  obligation  for  the 
old  one,  and  the  new  obligation  must  be  a  valid  one.  The  acceptance 
by  the  mortgagee  of  a  second  mortgage  upon  the  property  from  the 
purchaser  would  not  release  the  first  mortgagor.^"  The  mortgagee 
may  release  the  mortgagor  from  his  personal  liability  in  such  case 
without  discharging  the  land,  or  the  grantee,  who  assumed  the  debt.^*^ 
But  he  can  not  release  the  grantee,  who  has  thus  become  the  principal 
debtor,  without  releasing  the  mortgagor  who  has  become  the  surety.^^ 
He  may,  by  his  dealings  with  the  purchaser  and  mortgagor,  recognize 
the  former  as  the  principal  debtor,  and  the  latter  as  surety  toward 
himself.  Any  material  alteration  of  the  mortgage  contract  will  dis- 
charge the  mortgagor.'^  Accordingly  a  clause  in  a  mortgage  to  the 
effect  that  the  mortgagee  would,  upon  request,  release  portions  of  the 
mortgaged  premises,  from  time  to  time,  upon  receipt  of  a  certain  sum 
per  acre,  having  been  abrogated  by  agreement  between  the  holder  of 
the  mortgage  and  a  purchaser  of  the  property  who  had  assumed  the 
payment  of  the  mortgage,  it  was  held  that  such  a  change  had  been 

»»Herd  v.  Tuohy,  133  Cal.  55,  65  N.  W.  291;   Wager  v.  Link,  150  N. 

Pac.  139;   Roberts  v.  Fltzallen,  120  Y.   549,   44   N.   E.   1103;    Windle  v. 

Cal.  482,  52  Pac.  818;    Ward  v.  De  Hughes,   40    Ore.   1,    65   Pac.   1058; 

Oca,  120  Cal.  102,  52  Pac.  130;  Hop-  Blood  v.  Crew  Levick  Co.,  177  Pa. 

kins  V.  Warner,  109  Cal.  133,  41  Pac.  St.  606,  35  Atl.  871,  55  Am.  St.  742. 

868;    Stuyvesant  v.  Western  Mort.  ^Beardman  v.  Larrabee,  51  Conn. 

&c.  Co.,   22   Colo.   28,  43   Pac.   144;  39;    James   v.    Day,    37    Iowa    164; 

Cooley  V.  Murray,  11  Colo.  App.  241,  Denison  University  v.  Manning,  65 

52  Pac.  1108;   Colchester  Sav.  Bank  Ohio  St.  138,  61  N.  E.  706;  Teeters 

V.  Brown,  75  Conn.  69,  52  Atl.  316;  v.  Lamborn,  43  Ohio  St.  144,  1  N. 

Boardman  v.  Larrabee,  51  Conn.  39;  E.  513;  Hull  v.  Hay  ward,  13  S.  Dak. 

Whicker  v.  Hushaw,  159  Ind.  1,  64  291,    83    N.    W.    270;     Spycher    v. 

N.  E.  460;  Hammons  v.  Bigelow,  115  Werner,  74  Wis.  456,  43  N.  W.  161. 

Ind.  363,  17  N.  E.  192;   Cumberland  See   also   Bascom   v.    Fox,    167    III. 

Nat.  Bank  v.  St.  Clair,  93  Maine  35,  App.  1. 

44  Atl.  123;  Flint  v.  Winter  Harbor  "Connecticut  Mut.  L.  Ins.  Co.  v. 

Land  Co.,  89  Maine  420,  36  Atl.  634;  Tyler,  8  Biss.   (U.  S.)   369. 

Ayres  v.  Randall.  108  Md.  595,  9  N.  « Tripp   v.   Vincent,   3   Barb.    Ch. 

B.   464;    Weber   v.    Lawrence,    118  (N.  Y.)  613. 

Mich.  630,  77  N.  W.  266;  Corning  v.  ''Paine  v.  Jones,   76   N.   Y.   274; 

Burton,  102  Mich.  86,  62  N.  W.  1040;  Mutual    L.    Ins.    Co.   v.    Davies,    12 

Fitzgerald    v.    Barker,    85    Mo.    13;  Jones  &  S.   (N.  Y.)   172. 

Garneau  v.  Kendall,  61  Nebr.  396,  85  ^  George  v.  Andrews,  60  Md.  26, 

10 — Jones  Mtg. — Vol.  II. 
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made  in  the  mortgage  contract  as  to  release  the  mortgagor  from  all 
liability  under  it.^*  Doubtless  the  abrogation  of  this  clause  impaired 
a  valuable  privilege  which  the  mortgagor  had  provided  as  to  the 
mode  of  discharging  the  debt;  but,  however  that  may  be,  it  is  the 
settled  rule  that  the  court  will  not  inquire  whether  the  alteration  be 
beneficial  or  injurious  to  the  surety,  if  it  be  a  material  one.^= 

When  a  purchaser  who  has  assumed  a  mortgage  conveys  the  land  to 
another  who  assumes  the  mortgage,  the  former  purchaser  stands  as 
surety  for  the  subsequent  purchaser.  And  if  the  former  is  compelled 
to  pay  the  debt  he  may  recover  from  the  latter  unless  there  is  a  clause 
in  the  conveyance  that  the  latter  purchaser  shall  hold  him  harmless 
from  his  covenant  to  assume  the  mortgage.^" 

An  assignee  of  a  mortgage  which  has  been  assumed  by  a  purchaser 
can  enforce  the  personal  liability  of  the  purchaser  just  as  the  mort- 
gagee might  had  there  been  no  assignment.^^ 

If  the  grantee  who  has  assumed  the  mortgage,  by  any  arrangement 
between  himself  and  the  mortgagee,  discharges  his  personal  liability 
for  the  mortgage  debt,  his  surety,  the  mortgagor,  is  also  discharged. 
If  after  such  discharge  the  mortgagor  pays  a  sum  of  money  for  a 
discharge  from  the  mortgagee's  claim  upon  the  mortgage  debt,  he  can 
not  recover  the  amount  so  paid  by  him  from  the  grantee,  though  the 
latter  failed  to  advise  him  of  the  transaction  with  the  mortgagee  which 
resulted  in  the  discharge  of  the  grantee  from  personal  liability.^'  A 
grantee  who  has  assumed  the  payment  of  a  mortgage  is  not  dis- 
charged from  liability  to  the  mortgagee  merely  because  the  latter  has 
foreclosed  his  mortgage,  if  there  is  a  deficiency  of  proceeds  to  pay  the 
whole  debt.^* 

A  purchaser  may  make  himself  liable  to  the  mortgagor  by  a  sepa- 
rate agreement  made  after  the  purchase  whereby  he  undertakes  to 
assume  and  pay  the  mortgage.*" 

A  corporation  having  power  to  purchase  and  hold  land  is  bound 
by  its  agreement  to  assume  a  mortgage  thereon  in  the  same  manner 
that  an  individual  is  bound.*^ 

45  Am.  Rep.  706.    See  also  Jackson  "Lennox  v.  Brower,  160  Pa.  191, 

V.  Meister  &c.  Realty  Co.,  139  App.  28  Atl.  839;  Clark  v.  Fisk,  9  Utah  94, 

Div.  937,  124  N.  Y.  S.  1118.  33  Pac.  248. 

«  Paine  v.  Jones,  14  Hun  (N.  Y.)  ^^Knobloch  v.  Zschwetzke,  21  J.  & 

577.   See  also  Jackson  v.  Meister  &c.  S.  (N.  Y.)  391. 

Realty  Co.,  139  App.  Div.  937,  124  N.  '» Rouse  v.  Bartholomew,  51  Kans. 

Y.  S.  1118.  425,  32  Pac.  1088. 

'^  Per  Gilbert,  J.,  In  Paine  v.  Jones,  "  Wager  v.  Link,  150  N.  Y.   549, 

14  Hun    (N.  Y.)    577.  44  N.  E.  IIOS. 

""Stover   V.    Tompkins,    34    Nebr.  "Woods    Inv.    Co.    v.    Palmer,    8 

465,  51  N.  W.  1040.  Colo.  App.  132,  45  Pac.  237. 


147 


ASSUMPTION   OF   MORTGAGE   BY   PURCHASBK 


742 


§  742.  When  extension  discharges  the  mortgagor. — A  purchaser 
having  assumed  the  payment  of  an  existing  mortgage,  and  tliereby 
become  the  principal  debtor,  and  the  mortgagor  a  surety  of  the  debt 
merely,  an  extension  of  the  time  of  payment  of  the  mortgage  by  an 
agreement  made  upon  a  valid  consideration  between  the  holder  of  it  and 
the  purchaser,  without  the  concurrence  of  the  mortgagor,  discharges 
him  from  all  liability  upon  it.*^  In  such  case  the  mortgagor's  liability 
is  extinguished,  notwithstanding  the  agreement  of  extension  between 
mortgagee  and  grantee  expressly  declared  that  it  should  not  impair 
the  security  or  any  condition  of  the  bond  and  mortgage.^^ 

It  has  been  held  that  the  extension  given  without  the  consent  of 
the  mortgagor  releases  the  latter  from  his  obligation  as  surety  to  the 
extent  of  the  value  of  the  land.**  The  holder  can  not  enlarge  the  time 
of  payment  and  protect  himself,  by  reserving  his  rights  against  the 
surety  in  the  agreement  of  extension.  Such  a  reservation  has  no 
effect  unless  the  mortgagor  agrees  to  it.*^    Where  a  mortgagee  made  an 


"Union  Life  Ins.  Co.  v.  Hanford, 
143  U.  S.  187,  36  L.  ed.  118,  27  Fed. 
588.  Home  Nat.  Bank  v.  Waterman, 
134  111.  461,  29  N.  E.  503;  Union 
Stove  Works  v.  Caswell,  48  Kans. 
689,  29  Pac.  1072,  16  L.  R.  A.  85; 
Chilton  V.  Brooks,  72  Md.  554; 
George  v.  Andrews,  60  Md.  26 ;  Ded- 
rick  V.  Den  Bleyker,  85  Mich.  475, 
48  N.  W.  633;  Metz  v.  Todd,  36 
Mich.  473;  Travers  v.  Dorr,  60  Minn. 
173,  62  N.  W.  269;  Pratt  v.  Conway, 
148  Mo.  291,  49  S.  W.  1028,  71  Am. 
St.  602;  Nelson  v.  Brown,  140  Mo. 
580,  41  S.  W.  960;  Commercial  Bank 
V.  Wood,  56  Mo.  App.  214;  Merriam 
V.  Miles,  54  Nebr.  566,  74  N.  W.  861, 
69  Am.  St.  731;  Spencer  v.  Spen- 
cer, 95  N.  Y.  353;  Murray  v.  Mar- 
shall, 94  N.  Y.  611;  Calvo  v.  Davies, 
73  N.  Y.  211;  Fish  v.  Hay  ward,  28 
Hun  (N.  Y.)  456;  Jester  v.  Sterling, 
25  Hun  (N.  Y.)  344;  Paine  v.  Jones, 
14  Hun  (N.  Y.)  577;  Hull  v.  Hay- 
ward,  13  S.  Dak.  291,  83  N.  W.  270; 
Miller  v.  Kennedy,  12  S.  Dak.  478, 
81  N.  W.  906;  Dillaway  v.  Peterson, 
11  S.  Dak.  210,  76  N.  W.  925; 
Schroeder  v.  Kinney,  15  Utah  462,  49 
Pac.  894;  Bunnell  v.  Carter,  14  Utah 
100,  46  Pac.  755.  See  also  Wyatt  v. 
Dufrene,  106  111.  App.  214;  Iowa 
Loan  &c.  Co.  v.  Haller,  119  Iowa 
645,  93  N.  W.  636;  Franklin 
Sav.  Bank  v.  Cochrane,  182  Mass. 
586,  66  N.  E.  20&,  61  L.  R.  A.  760; 


Sime  V.  Lewis,  112  Minn.  403, 128  N. 
W.  468;  Ridgley  v.  Robertston,  67 
Mo.  App.  45;  Metzger  v.  Nova  Real- 
ty Co.,  145  N.  Y.  S.  549;  Meuser  ,v. 
Kirschbaum,  84  Misc.  259,  145  N.  Y. 
S.  677;  Bonhoff  V.  Wiehorst,  57  Misc. 
466,  108  N.  Y.  S.  444;  Winslow  v. 
Stoothoff,  104  App.  Dlv.  28,  93  N.  Y, 
S.  335.  But  see  contra,  Keller  v. 
Ashford,  133  U.  S.  610,  32  L.  ed.  667, 
10  Sup.  Ct.  494;  Shepherd  t.  May, 
115  U.  S.  505,  29  L.  ed.  456.  See  also 
James  v.  Day,  37  Iowa  164;  Corbett 
V.  Waterman,  11  Iowa  86;  Aldous  v. 
Hicks,  21  Ont.  95. 

"  Metzger  v.  Nova  Realty  Co.,  145 
N.  Y.  S.  549. 

"Winslow  v.  Stoothoff,  104  App. 
Div.  28,  93  N.  Y.  S.  335. 

"Herd^v.  Tuohy,  133  Cal.  55,  65 
Pac.  139;  Tuohy  v.  Woods,  122  Cal. 
665,  55  Pac.  683;  Home  Nat.  Bank 
V.  Waterman,  134  111.  461;  Chelton  v. 
Brooks,  71  Md.  45,  20  Atl.  125; 
George  v.  Andrews,  60  Md.  26,  45 
Am.  Rep.  706;  Metz  v.  Todd,  36 
Mich.  473;  Calvo  v.  Davies,  8  Hun 
(N.  Y.)  222,  affd.  73  N.  Y.  211,  29 
Am.  Rep.  130;  Union  L.  Ins.  Co.  v. 
Hanford,  143  U.  S.  187,  36  L.  ed.  118, 
12  Sup.  Ct.  437.  Per  Gray,  J.:  "The 
rule  applies  whenever  the  creditor 
gives  time  to  the  principal,  knowing 
of  the  relation  of  principal  and  sure- 
ty, although  he  did  not  know  of  that 
relation  at  the  time  of  the  original 
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arrangement  with  a  debtor  of  the  mortgagor,  who  had  agreed  with  the 
mortgagor  to  pay  the  mortgage,  by  which  the  mortgagee  virtually 
agreed  to  look  to  the  debtor  for  such  payment,  and  gave  him  an  ex- 
tension of  time,  and  for  more  than  twenty  years  accepted  interest 
from  him,  and  made  no  claim  upon  the  mortgagor,  who  supposed  the 
mortgage  had  been  paid,  the  mortgage  lien  was  held  to  be  released.** 

If,  after  the  maturity  of  the  mortgage  debt,  the  mortgagee  accepts 
from  the  grantee  of  the  mortgaged  premises,  without  the  mortgagor's 
consent,  payment  of  interest  in  advance,  such  payment  will  discharge 
the  mortgagor  from  liability  as  a  surety.*'^ 

To  constitute  a  valid  agreement  for  an  extension  of  payment  there 
must  be  a  consideration,  and  it  is  held  that  the  performance  of  an 
existing  obligation,  such  as  the  payment  of  part  of  the  sum  due  upon 
the  mortgage  note,  is  not  a  valid  consideration  for  the  extension  of 
ilie  remainder.*^  It  would  seem,  however,  that  an  extension  of  time  of 
payment,  to  operate  as  a  discharge  of  the  mortgagor's  liability,  must 
be  granted  after  the  mortgagee  has  knowledge  of  the  conveyance.*'  If 
the  mortgage  secures  two  notes  payable  at  different  times  an  extension 
of  the  times  of  payment  of  one  of  the  notes  does  not  release  the  pur- 
chaser from  his  covenant  to  assume  the  mortgage  so  far  as  the  other 
note  is  concerned.^"  If  the  mortgagor  request  the  mortgagee  upon  the 
maturity  of  the  mortgage  to  foreclose  it,  on  the  ground  that  the  prem- 
ises are  then  sufficient  to  satisfy  the  mortgage,  but  might  depreciate 
so  as  to  become  inadequate,  the  mortgagor  will  not  be  liable  for  a  de- 
ficiency which  occurs  through  the  mortgagee's  neglect  to  comply  with 
such  request.°^ 

But  the  mere  neglect  of  the  holder  of  a  mortgage  to  enforce  it,  when 
he  has  not  been  requested  to  do  so,  does  not  discharge  one  who  has 
become  a  surety  or  guarantor  of  the  mortgage  debt,  though  the  land 
depreciate  so  as  to  be  inadequate  to  pay  it.^^   A  purchaser  of  mort- 

contract."  Ewin  v.  Lancaster,  6  Best  «  Olmstead  v.  Latimer,  158  N.  Y. 

&  S.  571;  Oriental  Financial  Corp.  v.  313,  53  N.  B.  5;  Halliday  v.  Hart,  30 

Overend,  L.  R.  7  Ch.  App.  142,  L.  N.  Y.  474;   Kellogg  v.  Olmstead,  25 

R.  7  H.  L.  348;  Wheat  v.  Kendall,  6  N.    Y.    189;     Gibson    v.    Renne,    19 

N.  H.  504;  Guild  v.  Butler,  127  Mass.  Wend.  (N.  Y.)   389. 

386.    Or  even  if  that  relation  has  "  Sime  v.   Lewis,   112   Minn.   403, 

been  created  since  that  time.   Oake-  128  N.  W.  468;  Norton  v.  Metropoli- 

ley  V.  Pasheller,  4  Clark  &  F.  207,  tan  L.  Ins.  Co.,   74  Minn.  484,  77 

10  Bligh.  (N.  S.)  548;  Smith  v.  Shel-  N.  W.  298. 

den,  35  Mich.  42;   Colgrove  v.  Tall-  ™  Owlngs  v.    Mackenzie,   133    Mo. 

man.  67  N.  Y.  95.   See  post  §  942.  323,  33  S.  W.  802. 

"  Dedrick  v.  Den  Bleyker,  85  Mich.  "  Remsen  v.   Beekman,   25   N.   Y. 

475,  48  N.  W.  633.  552;  Russell  v.  Weinberg,  2  Abb.  N. 

"Germania  Life  Ins.  Co.  v.  Casey,  Cas.  (N.  Y.)  422 

184  N.  Y.  554,  76  N.  E,  1095.  "Warner  v.  Williams.  93  Md.  517, 
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gaged  land  can  not  restrain  a  foreclosure,  or  have  tlie  land  declared 
free  of  the  lien,  on  the  ground  that  the  land  has  depreciated  through 
delay  and  the  mortgagor  has  become  insolvent."^ 

A  purchaser  who  has  assumed  no  personal  liability  to  the  mortgagor 
which  the  latter  can  enforce,  but  has  merely  bought  subject  to  the 
mortgage,  is  in  no  sense  the  surety  of  his  vendor;  and  an  extension  of 
the  time  of  payment  made  between  the  mortgagor  and  the  mortgagee 
does  not  release  or  discharge  the  lien  of  the  mortgage  upon  the  land 
in  favor  of  the  purchaser.'* 

§  742a.     View  that  relation  of  surety  does  not  affect  mortgagee. — 

In  other  courts,  however,  it  is  held  that  the  relation  of  surety  between 
the  grantor  and  the  grantee  does  not  in  any  case  involve  the  mortgagee 
in  its  legal  effects.  His  rights  are  held  to  remain  unchanged.  Both  the 
mortgagor  and  the  purchaser  who  has  assumed  the  mortgage  are  as  to 
him  principals;  and  he  may  have  a  personal  decree  against  either  or 
both.  The  obligation  of  the  purchaser  is  treated  as  a  collateral  obliga- 
tion, which  the  creditor  is  entitled  to  the  benefit  of.  In  short,  the 
relation  of  suretyship  exists  between  the  grantor  and  the  grantee  who 
assumes  the  payment  of  the  mortgage,  but  it  does  not  affect  the  rela- 
tions of  the  mortgagor  and  mortgagee. °°  The  contract  rights  of  the 
mortgagee  can  not  be  changed  by  acts  of  the  mortgagor  and  his  grantee 
to  which  the  former  is  not  a  party.  "He  may  therefore  continue  to 
hold  the  mortgagor  as  a  principal  debtor,  and  while  he  so  holds  him 
there  can  be  no  discharge  of  liability  on  the  ground  of  indulgence  to  . 
one  who,  for  certain  purposes  not  affecting  the  creditor,  stands  toward 
the  original  debtor  in  the  relation  of  a  principal  to  his  surety."'® 

According  to  the  view  that  the  mortgagee  may  treat  both  the  mort- 
gagor and  grantee  as  principals,  his  extension  of  the  time  of  payment 
by  an  agreement  with  the  grantee  without  the  consent  of  the  mort- 
gagor, does  not  alter  this  relation.'^ 

49  Atl.  559;  Gray  v.  Fanners'  Bank,  v.  Mayer,  8  Mo.  App.  18;  Huyler  v. 

81   Md.   631,   32   Atl.  518;    Lynn  v.  Atwood,  26  N.  J.  Eq.  504;  Meyer  v. 

Cumberland,    77    Md.    449,    26    Atl.  Lathrop,  10  Hun  (N.  Y.)  66;  butthe 

1001;    Gott  V.   State,   44   Md.   339;  latter  case  is  overruled  in  Paine  v. 

Hurd  V.  Callahan,  9  Abb.  N.  Cas.  (N.  Jones,  14  Hun  (N.  Y.)  577.  See  also 

Y.)   374.  Boardman  v.  Larrabee,  51  Conn.  39; 

"Case  V.  O'Brien,  66  Micli.  289,  33  Waters  v.  Hubbard,  44  Conn.  340; 

N.  W.  405;  Edler  V.  Hasche,  67  Wis.  Sohier  v.  Loring,  6  Cush.    (Mass.) 

653,  31  N.  W.  57.  537. 

"Maher  v.  Lanfrom,  86  111.  513;  "  Connecticut  Mut.  Life  Ins.  Co.  v. 

Chilton  V.  Brooks,  71  Md.  45,  20  Atl.  Mayer,  8  Mo.  App.  18,  per  Lewis,  P. 

125.  J.;  Boardman  v.  Larrabee,  51  ConH. 

■*  Corbett  v.  Waterman,  11   Iowa  39. 

86;  Crawford  T.  Edwards,  33  Mich.  °' Waters   v.    Hubbard,    44    Conn. 

354;  Connecticut  Mut.  Life  Ins.  Co.  340;  Fish  v.  Glover,  154  111.  86,  39 
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The  assumption  of  a  mortgage  by  a  purchaser  does  not  constitute  a 
novation  of  the  mortgage  debt,  even  if  the  mortgagee  subsequently 
agrees  to  accept  the  purchaser  as  the  debtor  and  to  release  the  mort- 
gagor, so  that  the  mortgage  debt  is  extinguished.^' 

§  743.     Assumption  of  proportionate  part  of  debt  by  purchaser. — 

A  purchaser  of  a  portion  of  the  mortgaged  premises,  who  assumes  the 
payment  of  a  proportionate  part  of  the  mortgage  debt,  is  bound  to  pay 
such  part  in  exoneration  of  the  residue.^" 

But  where  a  purchaser  of  part  of  the  mortgaged  premises,  the  value 
of  which  exceeds  the  amount  of  the  mortgage  debt,  assumes  and 
agrees  to  pay  the  whole  of  the  mortgage,  he  can  not  compel  contribu- 
tion from  a  purchaser  of  the  other  part  of  the  premises.'" 

Where  the  grantee  purchases  a  part  only  of  a  mortgaged  tract,  with- 
out assuming  payment  of  the  mortgage,  the  two  parts  should  bear 
their  proportionate  share  of  the  indebtedness.'^  If  the  purchaser 
agrees  to  pay  a  certain  sum  upon  the  mortgage  debt  when  due,  he  is 
only  bound  to  pay  that  sum  without  interest.'"'  And  where  the  grantee 
assumes  the  principal  with  interest  at  a  specified  rate,  he  can  not  be 
compelled  to  pay  a  greater  rate,  even  though  the  note  secured  bears 
an  increased  rate  after  maturity."^  A  purchaser  who  has  agreed  to 
pay  the  interest  on  a  mortgage  will  not  be  required  to  accept  a  deed 
which  provides  that  he  shall  pay  the  mortgage."* 

A  purchaser  of  part  of  a  tract  of  land  who  pays  off  the  mortgage 
upon  the  whole  is  entitled  to  be  subrogated  to  the  mortgage  ;*'  because 
the  burden  of  such  a  mortgage  rests  only  in  part  upon  his  land,  and 

N.  B.  1081;  James  v.  Day,  37  Iowa  v.  Bissell,  1  Sandf.  Ch.  (N.  Y.)  407; 

164;  Thompson  v.  Bertram,  14  Iowa  WlUard  v.  Worsham,  76  Va.  392. 

476;   Corbett  v.  Waterman,  11  Iowa  '"Hazlett  v.  Sinclair,  76  Ind.  488, 

86;  Herbert  v.  Doussan,  8  La.  Ann.  40  Am.  Rep.  254;  Iowa  Loan  &c.  Co. 

267;  Crawford  v.  Edwards,  33  Micli.  v.  Mowery,  67   Iowa  113,  24  N.  W. 

354;  Huyler  v.  Atwood,  26  N.  J.  Eq.  747;  Johnson  v.  Walter,  60  Iowa  315, 

504.  14  N.  W.  325;  Welch  v.  Beers,  8  Al- 

■*  Kelso  V.  Fleming,  104  Ind.  180,  len  (Mass.)  151;  Miller  v.  Easier,  42 

3  N.  E.  830.  Minn.  366,  44  N.  W.  258;    Rugg  v. 

™  Wright  V.  Briggs,  99  Ind.  563;  Brainerd,  57  Vt.  364. 

Higham  v.  Harris,  108  Ind.  246,  8  N.  "  Dillivan  v.   German   Sav.   Bank 

E.  255;  Jager  v.  Vollinger,  174  Mass.  (Iowa),  124  N.  W.  350. 

521,  55  N.  E.  458;  Bradley  v.  George,  ''  Edwards  v.  Thostenson,  64  Iowa 

2   Allen    (Mass.)    392;    Connecticut  680,  21  N.  W.  136. 

Mut.  L.  Ins.  Co.  V.  Knapp,  62  Minn.  "'Hicks   v.    Elwell     129    111.   App. 

405,  64  N.  W.  1137;  Bowne  v.  Lynde,  561. 

91  N.  Y.  92;   Ayers  v.  Dixon,  78  N.  « Manhattan  L.  Ins.  Co.  v.  Craw- 

Y.   318;    Harlem    Savings   Bank   v.  ford,  9  Abb.  N.  Cas.  (N.  Y.)  365. 

Mickelsburgh,  57  How.  Pr.   (N.  Y.)  '"Wright  v.  Briggs,  99   Ind.  563; 

106;   Torrey  v.  Bank  of  Orleans,  9  Salem    v.    Edgerly,    33    N.    H.    46; 

Paige  (N.  Y.)  649,  7  Hill  260;  Hilton  Champlin  v.  Williams,  9  Fa.  St.  341. 
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is  in  part  to  be  borne  by  the  owners  of  the  remaining  portions  of  it. 
But,  on  the  other  hand,  if  one  purchase  a  portion  of  the  mortgaged 
premises,  under  an  agreement  that  he  will  assume  and  pay  the  whole 
of  the  mortgage  debt,  then  the  whole  burden  of  the  debt  is  annexed 
to  that  portion  by  express  contract,"®  and  he  can  not  keep  the  mortgage 
alive  by  taking  an  assignment  of  it,"^  or  acquire  any  equity  against 
the  owner  of  the  other  portions  of  the  mortgaged  premises,  by  redeem- 
ing the  mortgage  from  a  sale  upon  foreclosure."' 

A  purchaser  of  a  portion  of  the  estate  subject  to  a  mortgage  has  no 
equity  to  have  his  land  relieved  from  the  burden  of  the  mortgage,  as 
against  a  subsequent  purchaser,  when  it  was  a  part  of  his  contract  of 
purchase  that  he  should  pay  the  purchase-money  directly  in  satisfac- 
tion of  the  mortgage.  On  the  contrary,  the  subsequent  purchaser  has 
an  equitable  right  to  have  the  purchase-money  so  applied  in  exonera- 
tion of  his  own  land;  and  as  against  him  a  subsequent  agreement  be- 
tween the  mortgagor  and  the  first  purchaser  making  a  different  appli- 
cation of  the  purchase-money  is  invalid.""  Where  A  and  B  purchase 
separate  parts  of  mortgaged  land,  each  assuming  the  payment  of  the 
entire  mortgage  debt,  and  A  afterward  sells  his  part  to  C,..  subject 
to  the  mortgage,  but  C  does  not  assume  the  payment  of  the  mortgage 
debt,  C  can  not  recover  from  B  any  amount  he  pays  on  the  mortgage 
debt." 

The  purchaser  who  has  assumed  the  payment  of  the  mortgage  may 
even  be  held  to  respond  in  damages  to  a  later  purchaser  who  is  entitled 
to  be  protected  from  the  mortgage,  for  allowing  the  mortgage  to  be 
foreclosed ;  and  the  measure  of  damages  will  be  the  value  of  that  por- 
tion of  the  land  conveyed  to  such  later  purchaser.'^ 

"  Skinner  v.  Harker,  23  Colo.  333,  ™  Mead  v.  Peabody,  183  111.  126,  55 

48  Pac.  648;   Mead  v.  Peabody,  183  N.  E.  719;  Bowne  v.  Lynde,  91  N.  Y. 

III.  126,   55   N.   E.   719;    Wright  v.  92;    Baring  v.  Moore,  4  Paige    (N. 

Briggs,  99  Ind.  563;  Hazlett  v.  Sin-  Y.)   166;   Perkins  v.  McAuliffe,  105 

Clair,  76  Ind.  488;  Fleming  v.  Reed,  Wis.  582,   81   N.  W.  645. 

20  Ind.  App.   462,   49   N.   E.   1087;  ^  Springer  v.  Foster,  27  Ind.  App. 

Iowa  Loan  &c.  Co.  v.   Mowery,  67  15,  60  N.  E.  720. 

Iowa  113,  24  N.  W.  747;  Johnson  v.  "Wilcox  v.  Campbell,  35  Hun  (N. 

Walter,  60  Iowa  315,  14  N.  W.  325;  Y.)    254.     The  covenant  to  pay  the 

Welch  V.  Beers,  8  Allen  (Mass.)  151;  mortgage  was  regarded  as  running 

Miller  v.  Easier,  42  Minn.  366,  44  with  the  title.  Wilcox  v.  Campbell, 

N.  W.  256;  Wilcox  v.  Campbell,  106  106  N.  Y.  325,  12  N.  E.  823;   Cooley 

N.  Y.   325,   12   N.   E.   823;    Rugg  v.  v.  Murray,  11  Colo.  App.  241,  52  Pac. 

Brainerd,    57    Vt.    364.      See    also  1108;    Rardin  v.   Walpole,   38    Ind. 

Folken  v.  Hahn,  114  Iowa  178,  86  146;  Fleming  v.  Reed,  20  Ind.  App. 

N.  W.  258.  462,  49  N.  E.  1087;  Terry  v.  Durand, 

"  Johnson  v.  Walter,  60  Iowa  315,  Land  Co.,  112  Mich.  665,  71  N.  W. 

14  N.  W.   325.  525;   Ayers  v.  Dixon,  78  N.  Y.  318; 

"  Miller  v.  Fasler,  42  Minn.  366,  Merriman  v.  Moore,  90  Pa.  St.  78. 
44  N.  W.  256. 
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Where,  upon  the  conveyance  of  a  part  of  the  mortgaged  land,  the 
purchaser  agrees  to  pay  the  entire  mortgage,  the  part  thus  conveyed 
becomes,  as  between  the  mortgagor  and  his  grantee,  primarily  liable 
for  the  payment  of  the  debt ;  and  if  a  holder  of  a  mortgage,  chargeable 
with  actual  notice  of  that  fact,  releases  to  the  purchaser  that  part  of 
the  land  thus  conveyed,  which  in  value  exceeds  the  amount  of  the 
mortgage,  such  release  operates  as  a  discharge  of  the  mortgage  upon 
the  remainder  of  the  land  retained  by  the  mortgagor.'''' 

If  a  mortgagee  sells  an  undivided  half  interest  in  the  mortgage,  and 
the  assignee  then  purchases  the  entire  equity  in  the  mortgaged  land, 
assuming  the  mortgage,  his  interest  under  the  mortgage  is  merged 
in  the  title  acquired  by  purchase,  and  his  lien  extinguished.  He  be- 
comes the  principal  debtor  to  the  mortgagee  for  half  of  the  mortgage 
due  him,  without  relieving  the  land  or  any  part  of  it,  as  security  for 
the  debt  due  the  mortgagee.  The  mortgagee  selling  under  a  power  of 
sale  should  sell  the  entire  property  for  the  payment  of  the  half  of  the 
mortgage  debt  due  him.  A  sale  of  an  undivided  half  interest  in  the 
land  is  a  defective  foreclosure.  If  the  mortgagee  becomes  the  pur- 
chaser at  such  sale  he  is  then  a  tenant  in  common  with  the  mortgagor's 
grantee,  but  still  retains  a  mortgage  lien  on  the  grantee's  interest  for 
the  unpaid  balance  of  the  mortgage  debt  which  such  grantee  as- 
sumed.''* 

§  743a.  Transfer  of  parts  of  property  mortgaged — ^Rights  and  lia- 
bilities of  purchaser. — Where  one  of  two  parcels  of  land  included  in 
a  mortgage  is  conveyed  subject  to  the  mortgage,  the  payment  of 
which  is  a  part  of  the  consideration  named,  and  subsequently  the  other 
parcel  is  conveyed  by  a  warranty  deed,  containing  no  mention  of  the 
mortgage,  all  of  the  deeds  being  duly  recorded,  the  words  import  an 
undertaking  by  the  grantee  in  that  deed  to  pay  the  mortgage,  and 
the  effect  of  the  agreement  thus  made  by  him  by  accepting  the  deed 
is  to  throw  the  burden  of  the  mortgage  upon  the  land  conveyed  to 
him  as  between  him  and  his  grantor,  and  the  duty  of  exonerating 
therefrom  the  other  parcel  of  land.'^ 
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"Skinner  v.  Harker,  23  Colo.  333,  49  N.  E.  1087;  Thompson  v.  Bird,  57 

48  Pao.  648;  Groesbeck  v.  Mattison,  N.  J.  Eq.  175,  40  Atl.  857;   Haas  v. 

43  Minn.  547,  46  N.  W.  185.  Dudley,   30   Ore.   355,   48   Pac.   168. 

"Ehrman    v.    Alabama    Mineral  The  mortgage  was  made  by  Ballou 

Land  Co.,  109  Ala.  478,  20  So.  112.  covering  land  in  Hatfield  and  land 

"Jager    v.    Vollinger,    174    Mass.  in    Northampton.     The    latter    was 

521,  55  N.  B.  458.   See  also  Skinner  conveyed  to  one  Halloran  subject  to 

V.  Harker,  23  Colo.  333,  48  Pac.  648;  the  payment  of  the  mortgage.    The 

Fleming  v.  Reed,  20  Ind.  App.  462,  land  in  Hatfield  was  subsequently 
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The  land  so  conveyed  must  be  exhausted  in  satisfaction  of  the  mort- 
gage debt,  before  the  other  parcel  can  be  resorted  to  for  payment. '° 

Where  one  purchases  a  part  of  the  mortgaged  premises  without  as- 
suming the  payment  of  the  entire  mortgage  debt,  he  is  liable  only 
in  proportion  to  the  part  purchased  by  him.'" 

§  743b.  Conveyance  of  two  parcels  subject  to  mortgage  covering 
both. — But  where  a  mortgagor  of  two  parcels  of  land  conveyed  one 
subject  to  a  mortgage  of  both,  which  the  grantee  assumed,  and  after- 
ward conveyed  the  other  subject  to  the  same  mortgage,  but  did  not 
provide  that  the  grantee  was  to  assume  the  mortgage,  it  was  held 
that  the  last  named  grantee  could  not  take  advantage  of  the  promise 
to  assume  the  mortgage  which  the  first  grantee  made  to  the  mort- 
gagor by  accepting  his  deed.  The  mortgagor  conveyed  the  second  lot 
subject  to  the  mortgage  and  did  not  avail  himself  of  the  contract 
by  the  first  grantee  as  he  might  have  done  in  order  to  enhance  the 


conveyed  to  another  person  without 
mention  of  the  mortgage.  Holmes, 
C.  J.,  delivering  the  opinion  said: 
"We  are  of  the  opinion  that  the 
words  in  the  Halloran  deed  im- 
ported an  undertaking  by  Halloran 
to  pay  the  mortgage.  If  they  had 
been  only  subject  to  a  mortgage, 
etc.,  which  is  part  of  the  considera- 
tion; they  would  not  have  had  that 
effect.  Fiske  v.  Tolman,  124  Mass. 
254;  "Belmont  v.  Coman,  22  N.  Y. 
438.  But  here  not  the  mortgage  but 
the  payment  of  the  mortgage  is  a 
part  of  the  consideration.  This 
means  a  payment  by  the  grantee, 
and  sufficiently  expresses  the  as- 
sumption of  that  burden  by  him. 
Carley  v.  Fox,  38  Mich.  387,  389; 
Tichenor  v.  Dodd,  4  N.  J.  Eq.  454; 
Stebbins  v.  Hall,  29  Barb.  (N.  Y.) 
524;  Moore's  Appeal,  88  Pa.  St.  450. 
See  also  Locke  v.  Homer,  131  Mass. 
93.  And  as  to  the  effect  of  the  pay- 
ment of  Interest,  by  Halloran  and 
his  successors,  without  more,  see 
Pike  v.  Goodnow,  12  Allen  (Mass.) 
472.  The  effect  of  the  agreement 
thus  made  by  Halloran  by  accepting 
the  deed  to  him  was  to  throw  the 
burden  of  the  mortgage  upon  the 
Northampton  land  as  between  him 
and  Ballou.  Bradley  v.  George,  2 
Allen  (Mass.)  392.  As  the  deed  was 


recorded  his  successors  in  title  took 
subject  to  the  same  equitable  bur- 
den. George  v.  Wood,  9  Allen 
(Mass.)  80,  11  Allen  41.  The  suc- 
cessors to  Ballou's  title  in  the  Hat- 
field land  under  his  warranty  deed 
in  like  manner  succeeded  to  the 
benefit  of  the  agreement."  Welch  v. 
Beers,  8  Allen  (Mass.)  151.  See  also 
Johnson  v.  Walter,  60  Iowa  315,  14 
N.  W.  325;  Pike  v.  Goodnow,  12 
Allen  (Mass.)  472;  Miller  v.  Fasler; 
42  Minn.  366,  44  N.  W.  256;  Bowne 
V.  Lynde,  91  N.  Y.  92;  Baring  v. 
Moore,  4  Paige  (N.  Y.)   166. 

">  Skinner  v.  Harker,  23  Colo.  333, 
48  Pac.  648;  Cooley  v.  Murray,  11 
Colo.  App.  241,  52  Pac.  1108;  State 
V.  Ripley,  32  Conn.  150;  Mead  v. 
Peabody,  183  III.  126,  55  N.  B.  719; 
Wright  V.  Briggs,  99  Ind.  563;  Wind- 
sor V.  Evans,  72  Iowa  692,  34  N.  W. 
481;  Burger  v.  Grief,  55  Md.  518; 
Welch  V.  Beers,  8  Allen  (Mass.)  151; 
Caruthers  v.  Hall,  10  Mich.  40; 
Chancellor  of  New  Jersey  v.  Towell, 
80  N.  J.  Eq.  223,  82  Atl.  861,  139  L. 
R.  A.  (N.  S.)  359,  Ann.  Cas.  1914A, 
710; Mills  V.  Kelley,  62  N.  J.  Eq.  213, 
50  Atl.  144;  Wilcox  v.  Campbell,  106 
N.  Y.  325,  12  N.  E.  823;  Clark  v. 
Benthem,  4  Ohio  Dec.  498. 

"Dillivan  v.  German  Sav.  Bank 
(Iowa),  124  N.  W.  350. 
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consideration  paid  by  the  second  grantee  by  conveying  the  land  as 
unincumbered.'''' 

After  the  decision  that  tjie  second  grantee  could  not  sue  upon  or 
get  the  benefit  of  the  contract  of  the  first  grantee  to  assume  and  pay 
the  mortgage,  a  suit  was  brought  by  the  administrator  of  the  grantor 
to  whom  the  promise  to  assume  was  made.  It  appeared  that  the 
grantee  of  the  first  lot  took  from  the  mortgagee  a  covenant  not  to 
enforce  any  claims  upon  the  mortgage  note  but  to  look  wholly  to  the 
land  for  satisfaction  of  the  debt,  and  this  grantee  set  up  the  covenant 
of  the  mortgage.  It  was  held  the  plaintiff  could  recover  only  nom- 
inal damages;  that  the  defendant  by  setting  up  the  covenant  of  the 
mortgagee  not  to  sue  on  the  note  made  himself  a  trustee  to  enforce  the 
covenant  for  the  benefit  of  the  mortgagor,  and  the  plaintiff  having 
sold  his  remaining  land  subject  to  the  mortgage,  there  was  no  way  in 
which  he  could  suffer  harm  from  the  defendant's  breach.''^ 

It  is  a  plain  rule  of  equity  that  where  a  purchaser  of  part  of  mort- 
gaged premises  assumes  to  pay  the  mortgage  as  part  of  the  purchase- 
money,  the  part  of  the  premises  so  purchased  becomes  in  equity  the 
primary  fund  for  the  payment  of  the  mortgage.'"' 


"  Pearson  v.  Bailey,  177  Mass.  318. 
Chief  Justice  Holmes,  delivering  the 
opinion  said:  "The  benefit  of  ttie 
contract  as  a  contract  goes  to  the 
plaintiff  no  more  in  equity  than  by 
the  common  law.  The  promise  in  its 
entirety  does  not  concern  the  plain- 
tiff's interests.  The  only  question  is 
whether  the  plaintiff  can  get  any 
help  from  it  to  relieve  her  land. 
Of  course  as  between  the  defendant 
and  his  grantor  one  consequence  of 
the  agreement  was  that  the  burden 
of  the  mortgage  was  thrown  on  the 
defendant's  land  alone  to  the  exon- 
eration of  the  other  parcel,  and  if 
the  mortgagor  had  seen  fit  to  con- 
vey his  land  as  free  from  the  mort- 
gage the  plaintiff  would  have  taken 
it  free  as  against  the  defendant  not 
on  the  ground  of  succession  to  the 
rights  of  the  mortgagor  but  because 
in  no  other  way  could  the  rights  of 
the  mortgagor  be  made  effectual. 
Such  cases  occur  elsewhere  in  the 
jaw.  Ex  parte  Waring,  19  Ves.  345; 
Eindge  v.  Sandford,  117  Mass.  460. 
For  the  same  reasons;  if  the  deeds 
were  recorded  subsequent  purchas- 
ers of  the  two  parcels  would  have 
taken  them  subject  to  their  respect- 
ive rights  and  burdens.    That  was 


what  was  decided  in  Jager  v.  'Vollin- 
ger,  174  Mass.  621.  In  that  case  the 
original  contractee  conveyed  his  sec- 
ond parcel  free  of  all  incumbrances 
by  warranty  deed.  Possibly  the 
same  result  would  have  followed 
from  a  mere  omission  to  mention 
the  mortgage,  without  a  warranty* 
against  it.  But  in  the  present  case 
perhaps  for  some  such  reason  as  is 
suggested  by  the  defendant's  an- 
swer, the  mortgagor  conveyed  his 
other  lot  subject  to  the  mortgage. 
He  did  not  see  fit  to  avail  himself  of 
the  estoppel  against  the  defendant, 
as  he  might  have  done  on  the  face  of 
the  papers  before  us,  in  order  to 
enhance  the  consideration  which  he 
received,  by  conveying  the  land  as 
unincumbered.  It  follows  that  the 
plaintiff  can  not  claim  the  benefit  of 
an  estoppel  of  the  defendant  as 
against  the  mortgagor  when  it  is 
not  necessary  to  give  it  to  her  in 
order  to  preserve  any  of  the  mort? 
gagor's.  rights." 

"  Pearson  v.  Bailey,  180  Mass.  229, 
Holmes,  C.  J. 

™New  Jersey  v.  Towell,  80  N.  J. 
Eq.  223,  82  Atl.  861,  39  L.  R.  A.  (N. 
S.)  359,  Ann.  Cas.  1914  A,  710; 
Bowne  v.  Lynde^  91  N.  Y.  92. 
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When  a  mortgagor  grants  the  mortgaged  premises  in  separate 
parcels,  and  at  different  times,  he  may,  as  between  himself  and  his 
grantees,  burden  one  tract  with  the  entire  debt,  and  release  the  re- 
mainder ;  and  when  he  deeds  one  parcel  to  a  grantee  who  assumes  and 
agrees  to  pay  the  entire  mortgage  debt,  and  subsequently,  by  warranty 
deed,  conveys  the  balance  of  the  land,  as  between  these  three  persons 
and  the  subsequent  grantees  with  notice,  the  tract  first  conveyed  is  in 
equity,  the  primary  fund  which  must  be  exhausted  before  the  other 
tract  subsequently  conveyed  can  be  applied  to  the  payment  of  the 
debt.^°  But  it  would  seem  that  where  the  mortgagor's  deed  expressly 
subjects  each  of  several  parcels  sold  to  the  mortgagee,  they  are  sever- 
ally subject  to  their  pro  rata  share  of  the  incumbrance.*^ 

§  744.  Wo  right  to  defend  against  mortgage  assumed. — The  pur- 
chaser is  not  allowed  to  defend  against  the  mortgage  he  has  assumed 
to  pay,  on  the  ground  that  it  was  made  without  consideration,*^  or 
that  the  consideration  has  failed,  and  therefore  is  not  valid  against 
his  grantor;  for  the  latter  having  appropriated  a  portion  of  the  pur- 
chase-price of  the  land  to  the  payment  of  a  sum  of  money  to  a  third 
person,  and  made  it  a  charge  upon  the  land,  it  does  not  matter  whether 
there  was  any  legal  obligation  upon  him  to  pay  it,  or  whether  it  was 
at  the  time  of  the  sale  a  lien  upon  the  land ;  his  grantee,  having  un- 
dertaken to  pay  it,  is  precluded  from  assailing  its  validity.*^  The  same 
rule  applies  to  one  who  has  purchased  subject  to  a  mortgage,**  the 

^i  Skinner  v.  Harker,  23  Colo.  333,  58  So.  599,  Ann.  Cas.  1914  A,  173; 

48  Pac.  648.  Curry  v.  La  Fon,  133  Mo.  App.  163, 

«Monarcli    Coal    &    Min.    Co.    v.  113  S.  W.  246;   Wager  v.  Link,  150 

Hand,   197   111.   288,   64   N.   E.   381;  N.  Y.  549,  44  N.  E.  1103;  Kuener  v. 

Boone  v.  Clark,  129  111.  466,  21  N.  E.  Smith,  108  Wis.  549,  84  N.  W.  850. 

850,  5  L.  R.  A.  276;  Briscoe  v.  Pow-  ^Clapp  v.  Halliday,  48  Ark.  258,  2 

er,  47  111.  447.  S.  W.   853 ;    Stuyvesant  v.   Western 

«=  Weaver  v.  McKay;  108  Cal.  546,  Mtg.  &c.  Co.,  22  Colo.  28,  43  Pac.  144; 
41  Pac.  450;  Alvord  v.  Spring  Val-  Dean  v.  Walker,  107  III.  540,  47  Am. 
ley  Gold  Co.,  106  Cal.  547,  40  Pac.  Rep.  467;  Pidgeon  v.  Trustees,  44 
27;  Terry  v.  Durand  Land  Co.,  112  111.  501;  Gowans  v.  Pierce,  57  Kans. 
Mich.  665,  71  N.  W.  525;  Garneau  v.  180,  45  Pac.  586;  Miller  v.  Thomp- 
Kendall,  61  Nebr.  396,  85  N.  W.  291;  son,  34  Mich.  10;  Crawford  v.  Ed- 
Rockwell  V.  Blair  Sav.  Bank,  31  wards,  33  Mich.  354;  Bond  v.  Dolby, 
Nebr.  128,  47  N.  W.  641;  Cooper  v.  17  Nebr.  491,  23  N.  W.  351;  Mc- 
Poss,  15  Nebr.  515,  19  N.  W.  506;  Conihe  v.  Fales,  107  N.  Y.  404,  14  N. 
McMurphy  v.  Adams,  67  N.  H.  440,  E.  285;  Parkinson  v.  Sherman,  74 
39  Atl.  333;  Blood  v.  Crew-Levick  N.  Y.  88,  30  Am.  Rep.  268-  Haile  v. 
Co.,  177  Pa.  St.  606,  35  Atl.  871,  55  Nichols,  16  Hun  (N.  Y.)  37. 
Am.  St.  742.  See  also  Sherman  v.  "Millington  v.  Hill,  47  Ark.  301, 
Goodwin,  12  Ariz.  42,  95  Pac.  121;  1  S.  W.  547;  Essley  v.  Sloan,  16  111. 
Stuyvesant  V.  Western  Mtg.  Inv.  Co.,  App.  63,  6  N.  E.  449;  Hancock  v. 
22  Colo.  28,  43  Pac.  144;  Key  West  Fleming,  103  Ind.  533,  3  N.  E.  254; 
Wharf  &c.  Co.  v.  Porter,  63  Fla.  448,  Burnham  v.  Citizens'  Bank,  55  Kans. 
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amount  of  which  is  deducted  from  the  consideration  paid.*''  But  it 
seems  that  the  grantor  may  confer  upon  the  purchaser  the  right  to 
question  the  validity  of  the  mortgage.'* 

Where  the  full  amount  of  the  mortgage  was  deducted  in  fixing  the 
purchase-price  paid  by  the  grantee,  the  grantor  thereby  devoting  that 
portion  of  the  price  to  the  payment  of  the  mortgage,  the  grantee  as- 
suming the  mortgage,  or  taking  a  conveyance  made  expressly  subject 
thereto,  will  not  be  allowed  to  defend  against  the  mortgage  on  the 
ground  that  it  is  invalid.*'  One  who  has  assumed  the  payment  of  a 
mortgage  can  not  contest  the  validity  of  it,  or  show  that  the  amount 
assumed  by  him  is  not  due  upon  it;**  or  that  the  mortgagee  has  col- 
lateral security  for  the  same  debt  ;**  or  that  the  debt  is  different,  or  is 
payable  in  a  manner  different,  from  its  terms  f  or  that  the  real  estate 
was  not  properly  described  in  the  mortgage.^^  He  can  not  object  to 
the  mortgage  on  the  ground  of  an  alleged  defect  in  the  manner  of  exe- 
cution, as  that  it  was  executed  by  an  attorney  whose  authority  was  not 
shown,  when  the  mortgagor  himself  does  not  interpose  that  objection.'^ 


545,  40  Pac.  912;  Moulton  v.  Haskell, 

50  Minn.  367,  52  N.  W.  960;  Koch  v. 
Losch,  31  Nebr.  625,  48  N.  W.  471; 
Bond  V.  Dolby,  17  Nebr.  491,  23  N. 
W.  351;  Forgy  v.  Merryman,  14 
Nebr.  513,  16  N.  "W.  836;  Skinner  v. 
Reynick,  10  Nebr.  323,  6  N.  W.  369, 
35  Am.  Rep.  479;  Horton  v.  Davis, 
26  N.  Y.  495;  Weeks  v.  Garvey,  24 
Jones  &  S.  (N.  Y.)  557,  4  N.  Y.  S. 
890;  Riley  v.  Rice,  41  Ohio  St.  441. 
See  post  §  1491. 

'"Flanders  v.  Doyle,  16  111.  App. 
508;  Mahoney  v.  Mackubin,  54  Md. 
268. 

»» Bennett  v.  Bates,  94  N.  Y.  354. 
This  case  rests  on  exceptional  facts, 
and  is  not  opposed  to  the  general 
rule.    See  also  Magie  v.  Reynolds, 

51  N.  J.  Eq.  113,  26  Atl.  150. 

*'  Pratt  V.  Nixon,  91  Ala.  192,  8  So. 
751;  Maher  v.  Lanfrom,  86  111.  513; 
Green  v.  Turner,  38  Iowa  112;  John- 
son V.  Thompson,  129  Mass.  398 ;  Alt 
v.  Banholzer,  36  Minn.  57,  29  S.  W. 
674;  Freeman  v.  Auld,  44  N.  Y.  50; 
Sands  v.  Church,  6  N.  Y.  347;  Riley 
v.  Rice,  40  Ohio  St.  441;  Sweetzer 
v.  Jones,  35  Vt.  317,  82  Am.  Dec.  639. 

=»  Kennedy  v.  Brown,  61  Ala.  296; 
Scarry  v.  Bldrldge,  63  Ind.  44; 
Green  v.  Houston,  22  Kans.  35;  Alt 
V.  Banholzer,  36  Minn.  57,  29  N.  "W. 
674;    Fitzgerald  v.  Barker,   85  Mo. 


13;  Ritter  v.  Phillips,  53  N.  Y.  586; 
Johnson  v.  Parmely,  14  Hun  (N.  Y.) 
398;  Blood  v.  Crew-Levick  Co.,  177 
Pa.  St.  606,  35  Atl.  871,  55  Am.  St. 
742.  But  see  Mansur  v.  Bartholomew 
(Ind.),  8  Cent.  L.  J.  72,  where  action 
was  by  mortgagee;  Sidwell  v. 
Wheaton,  114  111.  267,  2  N.  E.  183; 
Ressegieu  v.  Van  Wagenen,  71  Iowa 
351,  42  N.  "W.  318.  A  grantee  of  lands 
may  defend  against  personal  liabil- 
ity for  a  mortgage  which  his  deed 
recites  he  assumes,  where  the  deed 
had  been  executed  in  blank  to  an- 
other person  who  filled  in  the  pres- 
ent owner's  name,  on  a  sale  made 
for  a  different  consideration.  Logan 
V.  Miller,  106  Iowa  511,  76  N.  W. 
1005.  See  also  Millington  v.  Hill,  47 
Ark.  301,  1  S.  W.  547;  Miller  v. 
Thompson,  34  Mich.  10;  Koch  v. 
Losch,  31  Nebr.  625,  48  N.  W.  471. 

™  Ferris  v.  Crawford,  2  Den.  (N. 
Y.)  595. 

""Klein  v.  Isaacs,  8  Mo.  App.  568. 

"Figart  v.  Halderman,  75  Ind. 
564;  Peters  v.  Fell,  15  S.  Dak.  391, 
89  N.  W.  1014. 

°^Pidgeon  v.  Trustees  of  Schools, 
44  111.  501;  Greither  v.  Alexander,  15 
Iowa  470.  In  Goodman  v.  Randall, 
44  Conn.  321,  it  was  held  that  a 
purchaser  who  had  expressly  as- 
sumed a  mortgage  described  for  a 
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Although  the  consideration  of  the  mortgage  assumed  has  not  been 
fully  paid,  the  grantee  can  not  redeem  except  by  paying  the  mortgage 
in  full.  Thus,  where  a  mortgage  was  given  to  secure  a  loan  and  cer- 
tain advances  which  the  mortgagee  agreed  to  make,  one  claiming  un- 
der the  grantee  sought  to  redeem  on  paying  the  amount  of  the  loan 
secured,  without  the  advances,  which  had  not  at  that  time  been  made, 
and  in  fact  the  condition  on  which  they  were  to  be  made  had  not  been 
performed,  it  was  determined  that  the  plaintifE  must  pay  the 
amount  of  the  mortgage  in  full  in  order  to  redeem,  and  that  the  mort- 
gagee would  hold  the  balance  above  the  amount  advanced  by  him  in 
trust  for  the  mortgagor,  or  for  the  holder  of  the  agreement  for  the 
advances,  when  that  had  been  assigned."' 

Even  one  who  has  bought  subject  to  a  mortgage,  without  assum- 
ing the  payment  of  it  so  as  to  make  himself  personally  liable,  can  not 
contest  the  validity  of  the  mortgage  lien;"*  for  when  the  amount  of 
the  mortgage  has  been  deducted  from  the  amount  of  the  consideration 
of  the  purchase,  it  is  in  effect  an  agreement  that  so  much  of  the 
purchase-money  shall  be  paid  to  the  person  holding  the  mortgage,  and 
the  mortgage  is  thus  made  a  lien  to  the  full  amount  of  its  face,  al- 
though the  mortgagee  has  in  fact  paid  only  a  part  of  the  consideration, 
or  although  the  mortgage  is  subject  to  other  defenses  in  the  hands  of 
the  mortgagor.  By  conveying  the  land  subject  to  a  mortgage,  the 
mortgagor  provides  for  its  payment  in  full  out  of  the  purchase- 
money."^  A  purchaser  of  land  upon  execution,  "subject  to  whatever 
sum  might  be  due  upon  the  property  by  virtue  of  a  certain  mortgage," 
can  not  dispute  the  fact  of  the  mortgage  or  its  validity.""  But  if  the 
mortgage  to  which  a  conveyance  is  made  subject  is  not  deducted  from 
the  consideration  or  made  a  part  of  it,  the  recital  does  not  estop  the 
grantee  from  contesting  its  validity."^  Thus  where  the  owner  of  land, 

certain  amount  was  not  estopped  to  ''  Jerome  v.  McCarter,  94  U.  S.  734, 

show  that  the  incumbrance  had  no  24  L.  ed.  136;  Johnson  v.  Thompson, 

existence  in  fact,  the  mortgage  hav-  129  Mass.  398;  Foster  v.  Wightman, 

ing  been  witnessed,  acknowledged,  123  Mass.  100;  Man  waring  v.  Powell, 

delivered,  and  recorded  without  be-  40  Mich.  371;   Freeman  v.  Auld,  44 

ing  signed  by  the  mortgagor.   This  N.   Y.   50,   37   Barb.    (N.   Y.)    587; 

part  of  the  decision  seems  to   be  Hardin  v.  Hyde,  40  Barb.    (N.  Y.) 

against  authority  and  reason.  435.    But  see  Hartley  v.  Tatham,  2 

''Cox  V.  Hoxie,  115  Mass.  120.  Abb.  App.  Dec.  (N.  Y.)  333,  10  Bosw. 

»*  Pratt  V.  Nixon,  91  Ala.  192,  8  So.  273,  holding  that  such  grantee  may 

751  (quoting  text).  See  also  Carver  show  part  payment  of  the  mortgage. 

V.  Jackson,  4  Pet.  (U.  S.)  1,  7  L.  ed.  See  ante  §  736  and  post  §§  746,  1303. 

761;  Moore  V.  Olive,  114  Iowa  650,  87  ""Conkling  v.    Secor    Sewing   Ma- 

N.  W.  720;  Hasenritter  v.  Kirchhof-  chine  Co.,  55  How.  Pr.   (N.  Y.)   269. 

fer,  79  Mo.  239;  Trusdell  v.  Dowden,  "Flanders  v.  Doyle,  16  111.  App. 

47  N.  J.  Eq.  396,  20  Atl.  972.  508;  Baldwin  v.  Tuttle,  23  Iowa  66; 
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upon  which  he  had  executed  a  mortgage,  obtained  from  him  by  a  fraud 
not  yet  discovered,  conveyed  a  portion  of  it  without  consideration  to  a 
corporation,  of  which  he  was  the  principal  stockholder,  by  a  deed 
which  stated  merely  that  it  was  conveyed  subject  to  the  mortgage,  and 
did  not  assume  it,  it  was  held  that  the  corporation  was  not  estopped 
from  setting  up  the  same  defense  which  the  mortgagor  had.®* 

If  a  clause  whereby  a  grantee  is  made  to  assume  an  existing  mort- 
gage be  inserted  in  a  deed  through  the  mistake  of  the  scrivener,  and 
the  deed  be  accepted  by  the  grantee  in  ignorance  thereof,  he  may  have 
the  deed  reformed  by  striking  out  such  clause."*  But  a  purchaser  who 
has  made  payments  of  interest  upon  a  mortgage  without  complaining 
of  the  assumption  clause  in  his  deed  will  not  be  heard  afterward  to 
urge  in  defense  that  this  clause  was  fraudulently  inserted  in  his  deed.^ 

Of  course  the  parties  may,  by  agreement,  release  a  purchaser  from 
his  assumption  of  a  mortgage.^ 

A  purchaser  by  a  deed  containing  a  clause  for  the  assumption  of  an 
existing  mortgage  upon  the  property  is  not  estopped  from  denying  the 
validity  of  the  agreement  of  assumption.* 

§  745.  When  purchaser  not  allowed  to  set  up  usury. — Such  a  pur- 
chaser can  not  set  up  usury  in  the  mortgage  assumed  by  him.*  And 

■Williams  v.  Thurlow,  31  Maine  392 ;  from  his  obligation  in  that  behalf. 

Martineau   v.    McCollum,    4   Chand.  This  view  is  not,  as  I  think,  in  con- 

(Md.)  153;  Sewing  Mach.  Co.  V.  Em-  flict  with   the   decisions   upon   this 

erson,    115    Mass.    554;     Bishop    v.  topic."  Citing  Crowell  v.  Hospital,  27 

Felch,   7   Mich.   371;    Thompson  t.  N.  J.  Eq.  650;   Van  Winkle  v.  Earl, 

Morgan,    6    Minn.    292;    Brooks   v.  26  N.  J.  Eq.  242;  Brolasky  v.  Miller, 

Owen,  112  Mo.  251,  19  S.  W.  723;  9  N.  J.  Eq.  807;  Ritter  v.  Phillips,  53 

Wood  V.  Broadley,  76  Mo.  23;  Parker  N.  Y.  586;   Freeman  v.  Auld,  44  N. 

T.  Jenks,  36  N.  J.  Eq.  398;  Cummins  Y.   50;    Horton  v.   Davis,   26   N.  Y. 

V.  Wire,  6  N.  J.  Eq.  73;    Purdy  v.  495. 

Coar,  109  N.  Y.  448,  17  N.  E.  352;  » O'Neill  v.  Clark,  33  N.  J.  Eq.  444. 

Judson  V.  Dada,  79  N.  Y.  373;  Hart-  »  Miller  v.  Thompson,  34  Mich.  10; 

ley  V.  Tatham,  10  Bosw.  (N.  Y.)  273;  or  when   the   purchaser   has    after- 

Eussell  V.  Kinney,  1  Sandf.  Ch.  (N.  ward   recognized   the   mortgage   by 

Y.)  34;  Briggs  v.  Seymour,  17  Wis.  an   agreement  with   the  mortgagee 

255.  for  forbearance.    Smith  v.  Graham, 

»=  Magie  v.  Reynolds,  51  N.  J.  Eq.  34  Mich.  302.  See  ante  §  738. 
113,  26  Atl.  150.  Pitney,  V.  C,  said:  » O'Neill  v.  Clark,  33  N.  J.  Eq.  444. 
"It  seems  to  me  to  follow  that  If,  » Hare  v.  Murphy,  60  Nebr.  135,  82 
before  any  payment  by  the  grantee  N.  W.  312;  Rolston  v.  Markham,  36 
to  the  holder  of  the  mortgage,  the  Ore.  112,  58  Pac.  1090. 
grantor  discovers  that  neither  he  *De  Wolf  v.  Johnson,  10  Wheat, 
nor  his  land  is  liable  to  pay  any-  (U.  S.)  367,  6  L.  ed.  343;  Baskins  v. 
thing  whatever  to  the  holder  of  the  Calhoun,  45  Ala.  482;  Millington  v. 
mortgage,  he  may  rescind  his  con-  Hill,  47  Ark.  301, 1  S.  W.  547;  Loom- 
tract  with  the  grantee  and  counter-  is  v.  Eaton,  32  Conn.  550;  Reading 
mand,  so  to  speak,  his  direction  to  v.  Weston,  7  Conn.  409;  Union  Nat. 
him  to  make  payment  to  the  holder  Bank  v.  International  Bank,  123  111. 
of  the  mortgage,   and  release  him  510, 14  N.  E.  859;  Cleaver  v.  Burcky, 
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this  rule  is  applied  in  all  its  scope  to  a  grantee  who  purchases  prem- 
ises covered  by  a  usurious  mortgage  given  to  a  building  and  loan  as- 
sociation.' 

"A  vendee  who  accepts  a  conveyance  of  land  subject  to  a  mortgage 
thereon,  and  containing  a  covenant  whereby  such  vendee  assumes  and 
agrees  to  pay  said  mortgage,  is  estopped  from  asserting  that  the  obli- 
gation secured  thereby  is  usurious.  The  whole  title  of  such  vendee 
rests  upon  the  conveyance,  and  the  continued  existence  of  the  mort- 
gage, as  an  incumbrance,  forms  a  part  of  it.  The  conveyance  is  evi- 
dence of  title,  and  when  proven,  as  such  evidence,  the  existing  mort- 
gage and  the  assumption  thereof  is  also  proven.  A  grantee  can  not 
be  permitted  to  claim  title  'both  under  and  against  the  same  deed ;  to 
insist  upon  its  efficacy  to  confer  a  benefit,  and  repudiate  a  burden  with 
which  it  has  qualified  it ;  to  affirm  a  part  and  reject  a  part.' ""  Even 
a  purchaser  who  takes  title  subject  to  a  usurious  mortgage  can  not 
set  up  the  defense  of  usury,  but  is  precluded  from  making  such  de- 
fense because  he  has  kept  back  enough  of  the  price  he  agreed  to  pay 
for  the  mortgaged  lands  to  pay  the  mortgage,  and  thus  has  placed  him- 


17  111.  App.  92;  Studabaker  v.  Mar- 
quardt,  55  Ind.  341;  Stephens  v. 
Muir,  8  Ind.  352,  65  Am.  Dec.  764; 
Frost  v.  Shaw,  10  Iowa  491;  Prich- 
ett  V.  Mitchell,  17  Kans.  355,  22  Am. 
Rep.  287;  Log  Cabin  P.  Building 
Assn.  V.  Gross,  71  Md.  456,  18  Atl. 
896;   Fulford  T.  Keerl,  71  Md.  397, 

18  Atl.  663;  Mahoney  v.  Mackubin, 
54  Md.  268;  Hough  v.  Horsey,  36 
Md.  181;  Bearce  v.  Barstow,  9  Mass. 
45,  6  Am.  Dec.  25;  Trusdell  v.  Dow- 
den,  47  N.  J.  Eq.  396,  20  Atl.  972; 
Warwick  v.  Dawes,  26  N.  J.  Eq.  548; 
Conover  v.  Hobart,  24  N.  J.  Eq.  120; 
Ritter  v.  Phillips,  53  N.  Y.  586;  Cope 
v.  Wheeler,  41  N.  Y.  303;  Hartley  v. 
Harrison,  24  N.  Y.  170,  and  cases 
cited;  Sands  v.  Church,  6  N.  Y.  347; 
Barthel  v.  Elias,  2  Abb.  N.  Cas.  (N. 
Y.)  364;  Root  v.  Wright,  21  Hun  (N. 
Y.)  344,  38  Am.  Rep.  495;  Shufelt  v. 
Shufelt,  9  Paige  (N.  Y.)  137,  37 
Am.  Dec.  381;  Jones  v.  Ins.  Co.,  40 
Ohio  St.  583;  Cramer  v.  Lepper,  26 
Ohio  St.  59,  20  Am.  Rep.  756;  Busby 
V.  Finn,  1  Ohio  St.  409;  Irwin  v. 
Washington  Loan  Assn.,  42  Ore.  105, 
71  Pac.  142;  Frost  v.  Pacific  Sav. 
Co.,  42  Ore.  44,  70  Pac.  814;  John- 
ston V.  Lasker  Real  Est.  Assn.,  2 
Tex.  Civ.  App.  494,  21  S.  W.  961; 


Spaulding  v.  Davis,  51  Vt.  77;  Aus- 
tin V.  Chittenden,  33  Vt.  553;  Smith 
V.  McMillan,  46  W.  Va.  577,  33  S.  E. 
283;  Ready  v.  Huebner,  46  Wis.  792, 
1  N.  W.  344,  32  Am.  Rep.  749.  See 
also  Key  West  Wharf  &c.  Co.  v.  Por- 
ter, 63  Fla.  448,  58  So.  599,  Ann  Cas. 
1914  A,   173.    See   ante   §    644. 

°  People's  Sav.  Bank  v.  Collins,  27 
Conn.  142;  Anderson  v.  Oregon 
Mortgage  Co.,  8  Idaho  418,  69  Pac. 
130;  Stein  v.  Indianapolis  Bldg.  &c. 
Assn.,  18  Ind.  237,  81  Am.  Dec.  353; 
Burlington  Mut.  L.  Assn.  v.  Heidler, 
55  Iowa  424,  5  N.  W.  578,  7  N.  W. 
686;  Building  &c.  Assn.  v.  Walker, 
59  Nebr.  456,  81  N.  W.  308;  Frost 
V.  Pacific  Sav.  Co.,  42  Ore.  44,  70 
Pac.  814;  People's  Bldg.  &c.  Assn.  v. 
Sellars,  19  Tex.  Civ.  App.  201,  46  S. 
W.  370. 

'Scanlan  v.  Grimmer,  71  Minn. 
851,  74  N.  W.  146,  70  Am.  St.  326. 
See  also  Hiner  v.  Whitlow,  66  Ark. 
121,  49  S.  W.  353,  74  Am.  St.  74; 
Anderson  v.  Oregon  Mtg.  Co.,  8  Ida- 
ho 418,  69  Pac.  130;  Stuckey  v.  Mid- 
dle States  &c.  Co.,  61  W.  Va.  74,  55 
S.  B.  996,  8  L.  R.  A.  (N.  S.)  814,  123 
Am.  St.  977;  Smith  v.  McMillan,  46 
W.  Va.  577,  33  S.  B.  283. 
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self  in  a  position  where  lie  can  not  allege  usury  without  attempting  to 
defraud  both  his  grantor  and  the  mortgagee.'' 

Where  the  grantee  has  received,  as  a  part  of  the  consideration,  the 
benefit  of  the  amounts  claimed  to  be  usurious,  the  law  estops  him  to 
set  up  usury.  But  where  such  amount  has  not  been  deducted  from  the 
purchase-price  he  is  not  estopped.*  But  one  who  buys  land  with  the 
expressed  intention  on  his  part,  and  on  the  part  of  the  grantor,  to 
avoid  a  previous  mortgage  on  the  ground  of  usury,  may  make  this  de- 
fense.' When  the  purchaser  has  in  no  way  agreed  to  pay  the  mortgage 
debt,  or  agreed  that  it  should  be  paid  out  of  the  land,  he  may  take  ad- 
vantage of  usury  in  the  mortgage  to  avoid  it.^°  A  purchaser  who  has 
not  agreed  to  pay  a  specific  mortgage  debt  but  only  in  general  the  in- 
cumbrances upon  the  property,  may  set  up  the  defense  of  usury  against 
a  usurious  building  association  mortgage.^^  And  so  where  an  absolute 
deed  has  been  made  of  an  equity  of  redemption,  but  in  fact  as  security, 
and  the  grantee  did  not  assume  the  mortgage,  but  afterward,  upon 
reconveying  the  property  to  the  wife  of  the  former  owner,  he  inserted, 
without  their  knowledge,  a  clause  by  which  the  wife  assumed  and 
agreed  to  pay  the  mortgage,  it  was  held  that,  inasmuch  as  this  grantor 
was  under  no  liability  to  pay  the  mortgage,  the  clause  whereby  the 
grantee  assumed  the  mortgage  was  of  no  effect,  and  such  grantee  was 
not  estopped  from  setting  up  the  defense  of  usury.^^ 

But  a  clause  in  a  junior  mortgage,  expressly  declaring  that  the 
mortgaged  premises  were,  when  the  mortgage  was  given,  already  sub- 
ject to  a  prior  mortgage,  can  not,  according  to  any  rule  of  equity 
jurisprudence,  be  held  to  preclude  the  junior  mortgagee  in  a  suit 
founded  on  the  first  mortgage,  from  showing  either  that  such  prior 
mortgage  is  usurious  or  has  been  paid.^^  A  voluntary  assignee  of  the 
mortgagor  for  payment  of  his  debts  may  set  up  usury  in  the  mort- 
gage." 

'Trusdell  v.  Dowden,  47  N.  J.  Eq.  ris,  21  Wis.  239;    Newman  T.  Ker- 

396,  20  Atl.  972;  Pinnell  v.  Boyd,  33  shaw,  10  Wis.  333. 
N.  J.  Eq.  600;  Lee  v.  Stiger,  30  N.  J.        "  Maher  v.  Lanfrom,  86  111.  513. 
Bq.  610;  Conover  v.  Hobart,  24  N.  J.        "Washington   BIdg.   &c.   Assn.   v. 

Eq.  120;    Dolman  v.  Cook,  14  N.  J.  Andrews,  95  Md.  696,  53  Atl.  573. 
Eq.  56;   Brolasky  v.  Miller,  9  N.  J.        "Smith  v.  Cross,  16  Hun  (N.  Y.) 

Eq.  807;    Dickensen  v.  Bankers'  L.  487.     To  like  effect  see  Stevens  In- 

&c.  Inv.  Co.,  93  Va.  498,  25  S.  E.  548.  stltute  v.  Sheridan,  30  N.  J.  Eq.  23. 

*  Crawford   v.    Nimmons,   180    111.        "  Trusdell  v.  Dowden,  47  N.  J.  Eq. 

143,  54  N.  E.  209;  Cobe  v.  Summers,  396,  20  Atl.  972. 
143  Mich.  117,  106  N.  W.  707.  "Pearsall   v.    Kingsland,   3    Edw. 

"Johnson    v.    Jouchert,    124    Ind.  (N.  Y.)   195. 
105,  24  N.  E.  580;  Ludington  v.  Har- 
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A  purchaser  of  land  subject  to  a  mortgage  not  assumed  which  is 
usurious,  as  for  instance,  a  mortgage  to  a  building  association  under 
the  terms  of  which  the  grantor  paid  usurious  interest,  is  not  entitled 
to  have  that  part  of  the  interest  paid  by  the  grantor  which  exceeded  the 
legal  rate  reapplied  in  satisfaction  of  the  principal ;  but  is  entitled  to  a 
reapplication  of  the  excess  charges  that  he  has  himself  paid  since  pur- 
chasing.^^ 

§  746.    When   purchaser   may   contest   the   mortgage. — But   one 

who  has  bought  the  equity  of  redemption  by  a  deed  with  covenants 
of  warranty  has  a  right  to  prove  a  payment  by  the  mortgagor,  by 
which  the  land  is  relieved  wholly  or  in  part  from  the  incumbrance.^" 
And  it  would  seem  that  the  rule  is  inapplicable  where  the  grantee  who 
undertook  to  pay  the  mortgage  had  no  knowledge  of  its  provisions.^^ 

Similarly  the  rule  has  no  application  to  a  case  where  it  is  agreed 
that  the  mortgage  is  usurious,  and  only  enough  is  retained  to  pay  the 
amount  actually  due  after  deducting  the  usurious  payments.^*  Where 
the  grantee's  agreement  is  to  pay  "all  legal  amounts  due,"  he  may  set 
up  the  defense  of  usury.^'  When  the  description  of  the  premises  as  sub- 
ject to  a  mortgage  is  merely  for  the  purpose  of  protecting  the  grantor 
from  liability  upon  his  covenants,  the  grantee  is  not  charged  with  the 
payment  of  the  mortgage  debt.  Accordingly  it  is  held  that  a  recital  in 
a  deed  containing  covenants  of  warranty  that  the  property  is  subject 
to  a  mortgage,  which  is  excepted  out  of  the  covenants  in  the  deed,  does 
not  estop  the  grantee  to  dispute  the  validity  of  the  mortgage.^" 

And  so,  if  one  purchases  land  from  a  mortgagor  without  any  deduc- 
tion from  the  price  on  account  of  an  incumbrance  upon  it,  the  pur- 
chaser may  interpose  the  same  defenses  that  the  mortgagor  himself 
might  have.  Equity  and  good  conscience  demand  that  when  the  mort- 

^  Irwin  V.  "Washington  Loan  Assn.,  351;     Sullivan    Sav.    Institution    v. 

42  Ore.  105,  17  Pac.  142;    Nunn  v.  Copeland,  71  Iowa  67,  32  N.  W.  95. 

Bird,  36  Ore.  515,  59  Pac.  808;  Rich-  "National  Mut.  Bldg.  &c.  Assn.  v. 

ardson  v.  Baker,  52  Vt.  617;   Lam-  Retzman,  69  Nehr.  667,  96  N.  W.  204. 

ville  Bank  v.  Bingham,  50  Vt.  105,  See  to  same  eiEfect  Henderson  v.  Bel- 

28  Am.  Rep.  490;  Reed  v.  Eastman,  lew,  45  111.  322;   Lewis  v.  Farmers' 

60  Vt.  67.  Loan  &c.  Assn.,  183  Mo.  351,  81  S. 

^"WiUiams  v.  Thurlow,  31  Maine  W.  887. 

392.    See  also  Hartley  v.  Tatham,  2  "National  Loan  &c.  Co.  v.  Stone 

Abb.  Dec.  (N.  Y.)  333,  1  Keyes  222,  (Tex.),  46  S.  W.  67. 

10  Bosw.  273;  Bennett  v.  Keehn,  57  ""Weed    Sewing    Machine    Co.    v. 

Wis.  582,  15  N.  W.  776.     See  ante  Emerson,     115     Mass.     554.       The 

§  644.  grantor   in   this    case   was   not   the 

"  Sawtelle    v.     North    American  mortgagor,  though  this  fact  was  not 

Sav.  &c.  Co.,  14  Utah  443,  48  Pac.  noticed  in  the  opinion.     See  ante 

211.    See  also  Spinney  v.  Miller,  114  §§  786,  744. 
Iowa  210,  86  N.  W.  317,  89  Am.  St. 

11 — Jones  Mtg. — Vol.  II. 
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gagor  conceals  the  existence  of  the  incumbrance,  and  his  grantee  pur- 
chases without  actual  notice,  he  should  be  permitted  to  set  up  any  de- 
fense there  may  be  to  the  validity  of  the  mortgage.^'  In  such  case  the 
purchaser  is  authorized  to  interpose  the  defense  of  usury.^^ 

Where  a  grantee  has  received  as  part  of  the  consideration  the  benefit 
of  the  amounts  claimed  to  be  usurious,  the  law  estops  him  to  set  up  the 
defense  of  usury;  but  where  such  amount  has  not  been  deducted  from 
the  purchase-price,  he  is  not  thus  estopped.^^  Unless  the  amount  of 
usurious  interest  is  deducted  from  the  purchase-price,  the  purchaser 
may  defend  as  against  such  usurious  interest  on  the  ground  that  he 
stands  in  privity  of  contract  and  estate  with  the  mortgagor.^* 

When  the  grantee's  promise  to  pay  an  existing  mortgage  is  void 
between  the  grantor  and  grantee,  for  fraud,^^  or  want  of  consideration, 
or  failure  of  consideration,  the  mortgagee  can  not  enforce  the  promise. 
There  is  such  a  failure  of  consideration  when  the  grantee  has  been 
evicted  by  paramount  title.^^ 

It  has  been  held  that  the  purchaser's  agreement  to  assume  the  pay- 
ment of  all  mortgages  and  other  liens  against  the  property  is  under- 
stood as  referring  to  valid  liens,  and,  therefore,  he  is  not  estopped 
from  defending  against  a  void  mortgage. ^^ 

A  purchaser  who  has  assumed  a  mortgage  is  not  entitled  when  sued 
upon  his  covenant  by  the  holder  of  the  mortgage,  to  set  up  a  counter- 
claim for  debts  due  him  by  the  mortgagor.^* 

§  747.  Purchaser  at  execution  sale. — A  purchaser  at  execution  sale 
of  land  incumbered  by  a  mortgage  which  the  judgment  debtor  had  in 
his  deed  of  purchase  expressly  agreed  to  pay,  succeeds  merely  to  the 
debtor's  rights  in  the  property,  and  is  estopped,  as  the  debtor  was, 
from  denying  the  validity  of  such  mortgage.^"  Thus  where  a  judgment 
creditor  purchased  for  a  very  small  sum  mortgaged  property  sold  un- 
der an  execution  issued  on  his  judgment,  the  sale  being  made  "subject 

=^  Gerdine  v.  Menage,  41  Minn.  417,  Mich.  697,  71  N.  W.  320.     See  also 

43  N.  W.  91;   Calkins  v.  Copley,  29  Demaris  v.  Rodgers,  110  Minn.  49, 

Minn.  471,  13  N.  W.  904;   Porter  v.  124  N.  "W.  457. 

Parmley,  52  N.  Y.  185.  =*  Dunning  v.  Leavitt,  85  N.  Y.  30, 

^Maher  v.  Lanfrom,  86  111.   513;  39  Am.  Rep.  617. 

Flanders  v.  Doyle,  16  111.  App.  508.  ='  Sherman   v.   Goodwin,   12   Ariz. 

^  Cobe  V.  Summers,  143  Mich.  117,  42,  95  Pac.  121. 

106  N.  W.  707.  =»  Boyle  v.  Youmans,  55  Hun  612, 

«  Grove  v.   Great  Northern   Loan  9  N.  Y.  S.  14,  29  N.  Y.  St.  888. 

Co.,  17  N.  Dak.  352,  116  N.  "W.  345,  ^Kennedy  v.  Brown,  61  Ala.  296. 

138  Am.  St.  707.  See  also  JoTinston  v.  Crawley,  25  Ga. 

="  Head  v.  Thompson,  77  Iowa  263,  316,  71  Am.  Dec.  173. 
42  N.  W.  188;  Bogart  v.  Phillips,  112 
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to  whatever  sum  might  be  due  upon  the  property  by  virtue  of  the 
mortgage,"  it  was  held  that  he  could  not  dispute  the  mortgage  nor  its 
validity.*" 

Where  by  statute  only  incumbered  land  can  be  sold  on  execution, 
an  execution  in  other  cases  being  levied  upon  the  land,  a  purchaser  of 
an  equity  of  redemption  on  execution  is  estopped  to  deny  the  existence 
and  validity  of  the  mortgage  because  he  bought  only  an  equity  of  re- 
demption, and  if  there  is  no  mortgage  there  can  be  no  such  equity. 
When,  however,  there  are  more  mortgages  than  one,  if  any  of  them 
are  fraudulent,  or  void,  or  fully  paid,  the  purchaser  on  execution  may 
contest  such  and  redeem  from  the  valid  incumbrances.^^ 

It  has  been  held  that  a  purchaser  of  mortgaged  premises  at  a  sher- 
iff's sale  under  a  subsequent  mortgage  or  upon  an  execution  at  law 
may  defend  against  usury  in  the  original  mortgage.^^ 

§  747a.  Where  second  or  subsequent  grantee  has  not  assumed 
mortgage. — A  grantee  who  has  not  agreed  to  pay  the  mortgage  debt 
is  not  affected  by  an  agreement  to  do  so  made  by  his  grantor.  But 
after  the  first  grantee  has  covenanted  to  pay  the  mortgage  debt,  a  like 
covenant  in  his  deed  to  the  second  grantee  makes  the  latter  personally 
liable  to  pay  it,  in  exoneration  of  the  mortgagor,  who  is  in  equity  en- 
titled to  the  benefit  of  such  undertaking,  in  the  same  manner  as  if  it 
had  been  recited  in  a  conveyance  by  him  directly  to  the  second 
grantee.*'  Thus  where  a  mortgagor  conveys  the  property  to  one  who 
assumes  the  mortgage,  and  who  in  turn  conveys  to  another,  who  also 
assumes  the  mortgage,  the  latter  occupies  the  same  position  with  refer- 
ence to  the  mortgage,  and  becomes  the  principal  debtor.** 

But  where  a  deed  from  the  mortgagor  expressly  recites  that  it  is 
subject  to  a  mortgage,  and  the  deed  is  duly  recorded,  a  subsequent 
grantee  was  held  to  take  subject  to  the  mortgage,  though  the  subse- 
quent deed  made  no  express  reference  to  the  mortgage.*^ 

An  agreement  to  assume  and  pay  a  mortgage  indebtedness  does  not 
run  with  the  land,  though  such  agreement  be  inserted  in  the  deed  in 
connection  with  the  covenants  of  seisin  and  against  incumbrances.*" 

^"Conkling  v.   Secor   Sewing  Ma-  "'Torrey  v.   Bank   of   Orleans,    8 

chine  Co.,  55  How.  Pr.  (N.  Y.)   269.  Paige  (N.  Y.)  649. 

"Stebbins     v.     Miller,     12     Allen  »*Bolce  v.  Coffeen,  158  Iowa  705, 

(Mass.)    591.      See   also   Russell   v.  138  N.  W.  857.     See  also  Hendricks 

Dudley,    3    Mete.    (Mass.)    147,    per  v.  Brooks,  80  Kans.  1,  101  Pac.  622, 

Shaw,  C.  J.  133  Am.  St.  186. 

'^Pinnell  v.  Boyd,  33  N.  J.  Eq.  190,  '"Foster  v.   Bowles,  138  Cal.   346, 

revd.  33  N.  J.  Eq.  600;   Warwick  v.  71  Pac.  494. 

Marlatt,  25  N.  J.  Eq.  188;   Brolasky  ^Clement   v.    Willett,    105    Minn. 

V.  Miller,  9  N.  J.  Bq.  807;  Cummins  267,  117  N.  W.  491,  17  L.  R.  A.   (N. 

v.  Wire,  6  N.  J.  Eq.  73.  S.)   1094. 
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Where  a  purchaser  assumes  the  payment  of  a  mortgage  and  after- 
ward conveys  the  land,  he  is  entitled  to  demand  that  the  proceeds  of  a 
sale  under  the  mortgage  be  first  applied  to  the  payment  of  the  mort- 
gage debt.'' 

A  grantee  of  mortgaged  land  is  not  affected  by  a  covenant  of  as- 
sumption contained  in  a  deed  of  the  land  to  his  immediate  grantor 
which  was  annulled  by  the  parties  thereto  before  recording  and  new 
deeds  were  made  without  such  covenant.^' 

The  covenants  of  successive  grantees  assuming  and  agreeing  to  pay 
a  mortgage  indebtedness  may  be  enforced  by  decreeing  against  them 
the  payment  of  any  deficiency  on  foreclosure  sale.'" 

III.   Personal  Liability  of  Purchaser 


Section 

748.  Under  deed  merely  subject  to 

mortgage. 

749.  Liability    of    purchaser    under 

agreement  to  pay  mortgage. 

750.  Effect  of  verbal  promise  to  as- 

sume mortgage. 

751.  When  debt  forms  part  of  con- 

sideration— Purchaser    bound 
to  Indemnify  mortgagor. 

752.  Effect  of  accepting  deed — When 

acceptance  implied. 

753.  Married  women  assuming  mort- 

gage. 

754.  What  will   avoid  the  purchas- 

er's liability. 

755.  How  mortgagee  may  take  ad- 

vantage of  agreement. 
755a.  How  liability  enforced. 

756.  Junior      mortgagee     assuming 

payment  not  liable. 

757.  Effect   of  assumption   in   abso- 

lute deed  which  is  in  fact  a 
mortgage. 

758.  When  action  allowed  on  prom- 

ise for  benefit  of  mortgagee. 

759.  Suit  on  promise  without  fore- 

closure. 

760.  Liability     of     grantee     though 

grantor  himself  not  liable. 
760a.  Extension  of  liability  to  suc- 
cessive grantees. 

761.  Promise  expressly  for  mortgag- 

ee's benefit. 


Section 

761a.  View  that  mortgagee's  remedy 
one  of  equity  and  not  of  law. 

761b.  Doctrine  of  the  Supreme 
Court  of  the  United  States. 

761c.  States  holding  that  mortgag- 
ee's remedy  is  in  equity 
against  grantee. 

761d.  Massachusetts  rule. 

762.  Prevailing  rule  allowing  action 

at  law  against  purchaser. 

763.  When    release    of    covenant   of 

assumption  will  deprive 
mortgagee  of  benefit  thereof. 
763a.  When  covenant  of  assumption 
irrevocable. 

764.  Whether    grantor    can    release 

purchaser. 

765.  Conveyance   on   condition  that 

the  grantee  pay  a  mortgage. 

766.  Grantor's     agreement     to     dis- 

charge a  mortgage. 

767.  When    purchaser    of    part    of 

mortgaged    land    entitled    to 
release. 

768.  The  remedy  of  the  grantor. 
768a.  Doctrine  of  covenants  running 

with  the  land  not  applicable. 

769.  Contract  to  pay  mortgage  en- 

forced  before   promisee   has 
paid. 
769a.  Payment      by      grantee      dis- 
charges mortgage. 

770.  Measure  of  damages  in  action 

by  grantor  against  purchaser. 


"  Silversteln  v.  Brown,  153  App. 
Div.  677,  138  N.  Y.  S.  848. 

»»Hazle  V.  Bondy,  173  111.  302,  50 
N.  B.  671. 


"  Biddle  v.  Pugh, 
45  Atl.  626. 
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§  748.  Tinder  deed  merely  subject  to  mortgage. — A  deed  which  is 
merely  made  subject  to  a  mortgage  specified  does  not  alone  render  the 
grantee  personally  liable  for  the  mortgage  debt;^  to  create  such  lia- 
bility there  must  be  language  which  clearly  imports  that  the  grantee 
assumes  the  obligation  of  paying  the  debt.^ 

"Whenever  a  party  is  thus  sought  to  be  charged  with  a  duty  pri- 
marily resting  upon  another,  it  must  arise  either  from  his  express  as- 
sumption or  from  an  obligation  which  the  law  implies,  and  easts  upon 
him,  from  the  words  of  his  contract  or  the  language  of  his  acts."^  It 
is  not  necessary  that  any  particular  formal  words  should  be  used,*  but 
that  the  intention  to  impose  upon  the  grantee  this  obligation  should 
clearly  appear.  °    The  intention  will  be  sought  from  the  whole  instru- 


>  Clifford  V.  Minor,  76  Minn.  12,  78 
N.  W.  681;  First  M.  E.  Church  v. 
Fadden,  8  N.  Dak.  162,  77  N.  W.  615. 
See  also  Morris  v.  Bond  Co.  (Ala.), 
65  So.  810;  McFarland  v.  Utz,  175 
111.  App.  525;  Lang  v.  Cadwell,  13 
Mont.  458,  34  Pac.  957;  Belmont  v. 
Coman,  22  N.  Y.  438,'  78  Am.  Dec. 
213. 

^Middaugh  v.  Bachelder,  33  Fed. 
706;  Patton  v.  Adkins,  42  Ark.  197; 
Starhird  v.  Cranston,  24  Colo.  20, 
48  Pac.  652;  Burbank  v.  Roots,  4 
Colo.  App.  197,  35  Pac.  275;  Foster 
V.  Atwater,  42  Conn.  244;  Siegel  v. 
Borland,  191  111.  107,  60  N.  E.  863; 
Crawford  v.  Nimmons,  180  111.  143, 
54  N.  E.  209;  Ingram  v.  Ingram,  172 
III.  287,  50  N.  E.  198;  Consolidated 
Coal  Co.  V.  Peers,  166  111.  361,  46  N. 
E.  1105;  Drury  v.  Holden,  121  111. 
130,  13  N.  B.  547;  Dean  v.  Walker, 
107  111.  540,  47  Am.  Rep.  467;  Rapp 
V.  Stoner,  104  111.  618;  Fowler  v. 
Fay,  62  111.  875;  Dunn  v.  Rodgers, 
43  111.  260;  Comstock  v.  Hitt,  37  111. 
542;  Ayres  v.  Randall,  108  Ind.  595, 
9  N.  E.  464;  Campbell  v.  Patterson, 
68  Ind.  66;  Duncan  v.  Finn,  79  Iowa 
658,  44  N.  W.  888;  Ritchie  v.  Mc- 
DuflJe,  62  Iowa  46,  17  N.  W.  167; 
Lewis  V.  Day,  53  Iowa  575,  5  N.  W. 
753;  Hull  v.  Alexander,  26  Iowa  569; 
Johnson  v.  Monell,  13  Iowa  300;  Ste- 
phenson V.  Elliott,  53  Kans.  550,  36 
Pac.  980;  Crane  v.  Hughes,  5  Kans. 
App.  100,  48  Pac.  865;  Flint  T.  Win- 
ter Harbor  Land  Co.,  89  Maine  420, 
36  Atl.  634;  Weed  Sewing  Machine 
Co.  V.  Emerson,  115  Mass.  554;  Dru- 
ry V.  Tremont  Improvement  Co.,  13 


Allen  (Mass.)  168;  Strong  v.  Con- 
verse, 8  Allen  (Mass.)  557,  85  Am. 
Dec.  732;  Jehle  v.  Brooks,  112  Mich. 
665,  70  N.  W.  440;  Gage  v.  Jenkin- 
son,  58  Mich.  169,  24  N.  W.  815; 
Winans  v.  Wilkle,  41  Mich.  264,  1 
N.  W.  1049;  Hall  v.  Morgan,  79  Mo. 
47;  Graves  v.  Macfarland,  58  Nebr. 
802,  79  N.  W.  707;  Hare  v.  Murphy, 
45  Nebr.  809,  64  N.  W.  211;  Green 
v.  Hall,  45  Nebr.  89,  43  N.  W.  119; 
Stover  V.  Tompkins,  34  Nebr.  465, 
51  N.  W.  1040;  Woodbury  v.  Swan, 
58  N.  H.  380;  Schley  v.  Fryer,  100 
N.  Y.  71;  Belmont  v.  Coman,  22  N. 
Y.  438,  78  Am.  Dec.  213;  Trotter  v. 
Hughes,  12  N.  Y.  74,  62  Am.  Dec. 
137;  Collins  v.  Rowe,  1  Abb.  N.  Cas. 
(N.  Y.)  97;  Stebbins  v.  Hall,  29 
Barb.  (N.  Y.)  524;  Murray  v.  Smith, 
1  Duer  (N.  Y.)  412;  Blnsse  v.  Paige, 
1  Keyes  (N.  Y.)  87, 1  Abb.  App.  Dec. 
138;  Tillotson  v.  Boyd,  4  Sandf.  (N. 
Y.)  516;  Walker  v.  Goldsmith,  7  Ore. 
161;  Moore's  Appeal,  88  Pa.  St.  450, 
19  Alb.  L.  J.  257,  32  Am.  Rep.  469; 
Granger  v.  Roll,  6  S.  Dak.  611,  62  N. 
W.  970;  Bumgardner  v.  Allen,  6 
Munf.  (Va.)  439;  Tanguay  v.  Felt- 
housen,  45  Wis.  30.    See  ante  §  738. 

'Stebbins  v.  Hall,  29  Barb.  (N. 
Y.)  524. 

•■Johns  V.  Wilson,  6  Aria.  125,  53 
Pac.  583;  Wright  v.  Briggs,  99  Ind. 
563;  Martin  v.  Humphrey,  58  Nebr. 
414,  78  N.  W.  715;  Belmont  v.  Co- 
man,  22  N.  Y.  438,  78  Am.  Dec.  213. 

» Stebbins  v.  Hall,  29  Barb.  524; 
Hopper  V.  Calhoun,  52  Kans.  703,  35 
Pac.  816. 
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ment,  and  any  inconsistent  part  will  be  rejected  or  modified  according 
to  the  intent  of  the  whole.  Thus  in  a  clause,  "subject,  nevertheless, 
to  a  certain  mortgage,  which  the  party  hereto  of  the  first  part  assumes 
and  agrees  to  pay  as  part  of  the  consideration  hereinbefore  expressed," 
the  word  "first"  will  be  construed  to  read  and  mean  "second,"  and  the 
clause  will  constitute  an  agreement  by  the  grantee  to  pay  the  mort- 
gage.« 

A  clause  in  a  deed  which  recites  that  the  premises  are  subject  to  a 
certain  mortgage  which  the  grantee  "assumes,"  means  the  same  as  if 
it  were  "assumes  to  pay,"  and  amounts  to  a  personal  covenant  by  the 
grantee  to  pay  the  mortgaged 

The  statement  in  a  deed  that  the  grantee  "assumes"  the  payment  of 
a  debt  or  obligation  includes  the  liability  of  payment  as  fully  as  the 
use  of  the  words  "assumes  and  agrees  to  pay."^ 

In  order  to  render  a  grantee  personally  liable,  either  there  must  be 
an  express  assumption  of  the  indebtedness,  or  the  amount  must  be 
allowed  in  the  purchase-price,  so  that  the  law  will  imply  the  promise.* 

In  case  the  terms  of  the  deed  leave  it  doubtful  whether  the  grantea 
is  personally  bound  to  pay  an  existing  incumbrance,  evidence  of  the 
value  of  the  premises  or  of  the  agreed  consideration  for  them,  as  also 
evidence  as  to  whether  the  grantee  retained  any  of  the  consideration 
to  pay  the  debt,  is  admissible  to  aid  in  construing  the  deed.^" 

A  purchaser  of  land  accepting  a  deed  expressly  conveying  it  subject 
to  a  mortgage,  and  excepting  it  from  the  covenants,  is  not  himself 
personally  liable  to  pay  it,  unless  he  covenants  to  do  so.  The  land  in 
such  case  is  primarily  liable  as  between  the  vendor  and  purchaser; 
and  the  vendor  is  liable  for  any  deficiency  after  a  foreclosure  sale 
fairly  made.^^  A  personal  judgment  can  not  be  rendered  against  a 
subsequent  purchaser  who  has  not  assumed  the  payment  of  a  mort- 

"  Falrchild  V.  Lynch,  10  Jones  &  S.  313;    Green  v.   Stone,   54  N.  J.  Eq. 

(N.  Y.)  265.  387,  34  Atl.   1099,  55  Am.   St.  577; 

'Skinner  v.  Harker,  23  Colo.  333,  Sparkman  v.  Gove,  44  N.  J.  L.  252; 

48   Pac.   648;    Jehle  v.   Brooks,   112  Miles  v.  Miles,  6  Ore.  266,  25  Am. 

Mich.  131,  70  N.  W.  440;    Field  v.  Rep.  522. 

Thistle,   58   N.   J.   Eq.   339,   43   Atl.  »Lenz  v.  Chicago  &c.  R.  Co.,  Ill 

1072;   Vreeland  v.  Van  Blarcom,  35  Wis.  198,  86  N.  W.  607. 

N.  J.  Eq.  530;   Schley  v.  Fryer,  100  »  Siegel  v.  Borland,  191  111.  107,  60 

N.  Y.  71,  2  N.  B.  280.     See  also  Eg-  N.  E.  863. 

gleston  V.  Morrison,  84  111.  App.  625;  "Winans  v.  "Wilkie,  41  Mich.  264, 

Reed  v.  Paul,  131  Mass.  129;  Locke  1  N.  W.  1049. 

V.  Homer,  131  Mass.  93,  41  Am.  Rep.  "Comstock   v.   Hitt,   37    111.    542; 

199;   Lappen  v.  Gill,  129  Mass.  349;  Johnson  v.  Zink,  51  N.  Y.  333;  Gayle 

Drury  v.  Tremont  Imp.  Co.,  95  Mass.  v.  Wilson,   30  Grat.    (Va.)    166. 
168;  Wayman  v.  Jones,  58  Mo.  App. 
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gage,  although  in  a  foreclosure  suit  he  answers  that  he  is  ready  and 
willing  to  redeem  and  to  bring  the  money  into  eourt.^^ 

If  the  grantee  retains  from  the  purchase-price  a  sufficient  amount 
to  meet  the  mortgage,  he  impliedly  assumes  its  payment,  and  is  per- 
sonally liable  for  the  amount  of  the  mortgage  to  the  mortgagee.^^ 

On  the  other  hand  it  is  held  that  whenever  the  mortgage  debt  forms 
a  part  of  the  consideration,  the  grantee  is  liable  to  the  extent  of  the 
property,  but  is  not  personally  liable  for  the  mortgage  debt.^* 

If  a  purchaser  by  collusion  with  the  mortgagee  buys  the  land  at  the 
foreclosure  sale  for  a  sum  less  than  its  value,  and  less  than  the  mort- 
gage debt,  the  vendor  may  have  the  sale  set  aside;  and  such  collusion 
would  be  a  defense  in  a  suit  against  him  for  the  deficiency.^^ 

When  the  mortgage  has  been  thus  assumed  by  a  purchaser,  he  may 
be  made  a  party  to  a  proceeding  to  foreclose,  and  a  personal  judgment 
had  against  him;  or  he  may  be  sued  on  his  personal  liability  without 
any  proceeding  to  foreclose.^" 

It  is  unusual  for  the  grantor  to  take  any  note  or  other  security  from 
a  grantee  who  has  assumed  the  payment  of  a  mortgage;  but  if  notes 
be  taken  for  the  amount  of  the  debt  assumed,  in  the  absence  of  fraud 
or  undue  advantage  on  the  part  of  the  grantor,  a  court  of  equity  will 
not  compel  the  surrender  of  the  notes,  or  inquire  into  the  authority 
of  the  grantor's  agent  who  took  them,  but  will  leave  the  purchaser  to 
his  remedy  at  law.^^ 

The  assumption  of  the  moitgage  covers  all  the  incidents  of  the 
mortgage  debt,  as,  for  instance,  a  stipulation  for  the  payment  of  an 
attorney's  fee  in  case  of  a  foreclosure;^*  "or  a  covenant  to  pay  all 
taxes  on  the  mortgage  and  on  the  mortgaged  property."  Such  a  stipu- 
lation or  covenant  is  binding  on  a  grantee  of  the  premises  who  as- 
sumed the  payment  of  the  mortgage  and  also  inures  to  the  benefit  of 
an  assignee  of  the  mortgage.^' 

But  the  assumption  of  a  mortgage  for  a  definite  amount,  without 

"Tanguay  v.  Felthousen,  45  "Wis.  139;    Corbett  v.  "Waterman,  11  Iowa 

30.  86;   Burr  v.  Beers,  24  N.  Y.  178,  11 

"Lamka  v.  Donnelly   (Iowa),  143  Am.  Rep.  320. 

N.  "W.  869.  "Dorr  v.  Peters,  3  Edw.    (N.  Y.) 

"Law  Union  &c.  Co.  v.  Dunn,  167  132. 

111.  App.  22.  « "Williams  v.  Moody,  95  Ga.  8,  22 

"Cleveland  v.   Southard,  25  "Wis.  S.    B.    30;    Johnson    v.    Harder,    45 

479.  Iowa  677. 

"» "Wright  V.  Briggs,  99   Ind.   563;  >»"Windle  v.  Hughes,  40  Ore.  191, 

Thompson  v.  Bertram,  14  Iowa  476;  65  Pac.  1058. 
Moses  V.  Dallas  Dist.  Court,  12  Iowa 
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mention  of  interest,  does  not  include  the  payment  of  interest  in  de- 
fault for  a  considerable  period.^" 

Although  a  stipulation  in  a  deed  for  the  assumption  of  a  mortgage 
may  be  absolute  and  certain,  the  effect  of  it  may  be  modified  by  a  con- 
temporaneous agreement  of  the  parties ;  such,  for  instance,  as  an  agree- 
ment that  the  grantor  may  within  a  certain  time  demand  a  reconvey- 
ance of  the  property  subject  to  the  same  incumbrances.^^ 

The  agreement  to  pay  an  existing  mortgage  may  be  made  by  a  sep- 
arate writing,  as,  for  instance,  in  the  agreement  to  purchase,  and  in 
such  case  the  liability  of  the  vendor  is  not  affected  by  the  fact  that  at 
his  request  the  deed  is  made  to  his  wife,"  or  it  may  be  made  by  an 
instrument  executed  by  the  purchaser  subsequently  to  the  deed  of  pur- 
chase.^^ 

The  acceptance  of  a  deed  containing  a  provision  that  a  specified 
mortgage  is  to  be  paid  by  the  grantee  as  a  part  of  the  purchase-price 
is  held  sufficient  to  authorize  a  personal  judgment  against  the  grantee 
for  the  deficiency  on  foreclosure.^* 

§  749.  liability  of  purchaser  under  agreement  to  pay  mortgage. — 
An  agreement  that  the  amount  of  a  mortgage  upon  the  granted  prem- 
ises shall  be  paid  as  a  part  of  the  purchase-money  is  in  effect  an  as- 
sumption to  pay  the  mortgage,  and  not  merely  a  taking  of  the  property 
subject  to  the  mortgage.  The  mortgage  in  such  case  is  charged  upon 
the  purchase-money,  and  not  upon  the  land  merely.-'* 

"  Reagle  v.  Dennis,  8  Kans.  App.  hart  v.  Brayton,  12  R.  I.  169.    In  the 

151,  55  Pac.  469.  latter  case  the  terms  of  the  mort- 

'''Gaffney  v.  Hicks,  124  Mass,  301.  gage  were,  "suhject  to  the  payment 

See  also  Nettleton  v.  Ramsey  Coun-  of  a  certain  mortgage,   etc.,   which 

ty  Land  &c.  Co.,  54  Minn.  395,  56  said  mortgage,  or  the  amount  there- 

N.  W.  128.  of,  is  computed  as  so  much  of  the 

^Pike  V.  Seiter,  15  Hun   (N.  Y.)  consideration  to  he  paid."     In  Held 

402;    Bllett  v.  McGhee,  94  Va.  377,  v.  Vreeland,  30  N.  J.  Eq.   591,  the 

26  S.  B.  874.  Vice-chancellor   says:      "There   can 

^  Hopkins  v.  Warner,  109  Cal.  133,  he  no  douht  at  this  day  that,  where 

41  Pac.  868;  Wager  v.  Link,  150  N.  the   purchaser   of   land   incumbered 

Y.  549,  44  N.  E.  1103.  by  a  mortgage  agrees  to  pay  a  par- 

""Windle  v.  Hughes,  40  Ore.  1,  65  ticular  sum  as  purchase-money,  and 

Pac.  1058.    See  also  Springer  v.  Fos-  on  the  execution  of  the  contract  of 

ter,  27  Ind.  App.  15,  60  N.  B.  720;  purchase  the  amount  of  the  mort- 

Garneau   v.   Kendall,   61  Nehr.   396,  gage  is  deducted  from  the  considera- 

85  N.  W.  291;  Redfearn  v.  Craig,  57  tion,  and  the  land  conveyed  subject 

S.  Car.  534,  35  S.  B.  1024.  to   the   mortgage,   the   purchaser   is 

^Kennedy  v.  Brown,  61  Ala.  296;  bound    to    pay    the   mortgage    debt 

Held  V.  Vreeland,  30  N.  J.  Eq.  591;  whether  he  agreed  to  do  so  by  ex- 

Tichenor  v.  Dodd,  18  N.  J.  Eq.  454;  press  words  or  not.    This  obligation 

Thayer  v.  Torrey,  37  N.  J.  L.  339;  results   necessarily    from    the   very 

Dargan  v.  McSween,  33  S.  Car.  324,  nature  of  the  transaction.     Having 

11  S.  E.  1077  (quoting  text);  Udqu-  accepted   the    land   subject   to   the 
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The  purchaser  who  assumes  a  mortgage  indebtedness  on  the  prem- 
ises conveyed  to  him  becomes  personally  liable  in  an  action  at  law  to 
pay  the  same  to  the  mortgagee.'"' 

If  the  purchaser  agrees  to  take  the  land  subject  to  the  mortgage 
thereon,  and  an  abatement  is  made  in  the  price  on  that  account,  he 
is  bound  to  indemnify  his  grantor  against  the  incumbrance,  whether 
he  expressly  promises  to  do  so  or  not,  a  promise  to  that  effect  being 
implied  from  the  nature  of  the  transaction.^^  So  much  of  the  consid- 
eration as  is  requisite  to  pay  the  mortgage  is  taken  from  the  consid- 
eration, and  appropriated  by  the  parties  to  the  payment  of  the  mort- 
gage, and  equity  raises  upon  the  conscience  of  the  purchaser  an  obli- 
gation to  indemnify  the  mortgagor  against  the  mortgage  debt.  If  he 
be  compelled  to  pay  it,  he  may  in  equity  compel  the  purchaser  to  re- 
fund the  money  so  paid.  There  is  an  implied  promise  on  the  part  of 
the  purchaser  to  pay  the  mortgage  when  it  is  due,  or,  if  it  be  already 
due,  to  pay  it  forthwith,  or  within  a  reasonable  time  f^  and  the  burden 
of  proof  is  upon  the  purchaser  who  has  assumed  a  mortgage,  and 
claims  that  he  has  performed  his  obligation,  to  show  that  he  has 
done  so.^" 


mortgage,  and  kept  back  enough  of 
the  vendor's  money  to  pay  it,  it  is 
only  common  honesty  that  he  should 
be  required  either  to  pay  the  mort- 
gage or  stand  primarily  liable  for 
it.  His  retention  of  the  vendor's 
money  for  the  payment  of  the  mort- 
gage imposes  upon  him  the  duty  of 
protecting  the  vendor  against  the 
mortgage  debt.  This  must  be  so 
even  according  to  the  lowest  notions 
of  justice;  for  it  would  seem  to  be 
almost  intolerably  unjust  to  permit 
him  to  keep  back  the  vendor's 
money  with  the  understanding  that 
he  would  pay  the  vendor's  debt,  and 
still  be  free  from  all  liability  for  a 
failure  to  apply  the  money  accord- 
ing to  his  promise."  But  see  Bel- 
mont V.  Coman,  22  N.  Y.  438,  78  Am. 
Dec.  213.  In  this  case  the  recital 
was,  "subject  [to  a  mortgage  de- 
scribed], which  has  been  estimated 
as  a  part  of  the  consideration 
money  of  this  conveyance,  and 
has  been  deducted  therefrom."  The 
court  say:  "The  cases  all  agree 
that  the  purchaser  of  a  mere  equity 
of  redemption,  without  any  words 
in  the  grant  importing  that  he  as- 


sumes the  payment  of  the  mortgage, 
does  not  bind  himself  personally  to 
pay  the  debt.  If  the  language  had 
stopped  with  declaring  the  subjec- 
tion of  the  land  to  the  lien  of  the 
mortgages,  it  would  have  been  the 
ordinary  case  of  the  purchase  of  a 
mere  equity  of  redemption.  Accord- 
ing to  all  the  cases,  the  land  would 
have  been  the  primary  fund  for  the 
payment  of  the  mortgage,  yet  with- 
out any  other  liability  on  the  part 
of  the  grantee.  But  the  other  words, 
it  seems  to  me,  import  nothing  addi- 
tional or  different;  on  the  contrary, 
they  appear  to  be  used  for  greater 
caution."  See  also  Lamka  v.  Don- 
nelly (Iowa),  143  N.  W.  869. 

*"Wyatt  V.  Dufrene,  106  111.  App. 
214. 

"  Thompson  v.  Thompson,  4  Ohio 
St.  333;  In  re  May,  218  Pa.  64,  67 
Atl.  120. 

^Braman  v.  Dowse,  12  Cush. 
(Mass.)  227;  Smith  v.  Truslow,  84 
N.  Y.  660. 

=°  Williams  v.  Moody,  95  Ga.  8; 
Jewett  V.  Draper,  6  Allen  (Mass.) 
434;  Dargan  v.  McSween,  33  S.  Car. 
324,  11  S.  E.  1077  (quoting  text). 
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The  grantor  may  maintain  an  action  against  his  grantee  to  enforce 
the  promise  of  the  latter  to  assume  the  payment  of  the  mortgage,  with- 
out first  having  paid  the  debt.'" 

A  stipulation  that  the  conveyance  is  made  "subject  to  the  payment" 
of  an  outstanding  mortgage,  or  any  equivalent  expression  which  clearly 
implies  an  obligation  intentionally  created  by  the  one  party  and  as- 
sumed by  the  other,  will  constitute  a  personal  obligation  for  its  pay- 
ment.^^  The  Supreme  Court  of  Pennsylvania  in  a  comparatively  late 
case  regarded  these  words  as  implying  a  contract  of  indemnity  merely 
between  the  vendor  and  vendee,  in  the  absence  of  special  circumstances 
from  which  a  personal  liability  to  pay  the  incumbrance  to  the  mort- 
gagee could  be  implied.  In  the  case  before  the  court,  however,  there 
was  no  personal  liability  on  the  part  of  the  vendor  to  pay  the  mort- 
gage, this  having  been  given  by  his  vendor ;  and  this  fact  was  sufficient 
to  exempt  the  last  vendee  from  any  personal  liability  for  the  mort- 


But  a  promise  on  the  part  of  a  grantee  to  pay  a  mortgage  upon  the 
property  can  not  be  implied  from  a  statement  in  the  deed  "subject. 


*°  Foster  V.  Atwater,  42  Conn.  244; 
Stout  V.  Folger,  34  Iowa  71,  11  Am. 
Rep.  138;  Locke  v.  Homer,  131  Mass. 
93,  41  Am.  Rep.  199;  CiUey  v.  Fen- 
ton,  130  Mass.  823;  Gaffney  v.  Hicks, 
124  Mass.  301;  Valentine  v.  Wheeler, 
122  Mass.  566,  23  Am.  Rep.  404;  Fur- 
nas V.  Durgin,  119  Mass.  500,  20  Am. 
Rep.  341;  Brewer  v.  Worthington, 
10  Allen  (Mass.)  329;  Gregory  v. 
Hartley,  6  Nebr.  356;  Belloni  v. 
Freeborn,  63  N.  Y.  383;  Wilson  v. 
Stilwell,  9  Ohio  St.  467,  75  Am.  Dec. 
477;  Snyder  v.  Summers,  1  Lea 
(Tenn.)  534,  27  Am.  Rep.  778. 

''Keller  v.  AsMord,  133  U.  S.  610, 
32  L.  ed.  667,  10  Sup.  Ct.  494;  Woods 
Inv.  Go.  V.  Palmer,  8  Colo.  App.  132, 
45  Pac.  237;  Burbank  v.  Roots,  4 
Colo.  App.  197,  35  Pac.  275;  Williams 
V.  Moody,  95  Ga.  8,  22  S.  E.  30; 
Jager  v.  Vollinger,  174  Mass.  521, 
55  N.  B.  458;  Looker  v.  Homer,  131 
Mass.  93;  Carley  v.  Fox,  38  Mich. 
387;  Tichenor  v.  Dodd,  4  N.  J.  Eq. 
454;  Stebbins  v.  Hall,  29  Barb.  (N. 
Y.)  524;  Blood  v.  Crew-Levick  Co., 
171  Pa.  St.  328,  33  Atl.  344;  Moore's 
Appeal,  88  Pa.  St.  450. 

=moore's  Appeal,  88  Pa.  St.  450, 
32  Am.  Rep.  469.  See  also  Taylor  v. 
Mayer,  93  Pa.  St.  42,  12  Phila.  42; 


Merriman  v.  Moore,  90  Pa.  St.  78; 
Davis'  Appeal,  89  Pa.  St.  272;  See 
also  Samuel  v.  Peyton,  88  Pa.  St. 
465.  These  cases  arose  before  the 
passage  of  the  present  statute  in 
Pennsylvania,  which  is  as  follows: 
A  grantee  of  real  estate  which  is 
subject  to  ground  rent,  or  bound 
by  mortgage  or  other  incumbrance, 
shall  not  be  personally  liable  for 
the  payment  of  such  ground  rent, 
mortgage  or  other  incumbrance  un- 
less he  shall,  by  an  agreement  in 
writing,  have  expressly  assumed  a 
personal  liability  therefor,  or  there 
shall  be  express  words  in  the  deeds 
of  conveyance  stating  that  the  grant 
is  made  on  condition  of  the  grantee 
assuming  such  personal  liability: 
provided  that  the  use  of  the  words 
"under  and  subject  to  the  payment 
of  such  ground  rent,  mortgage,  or 
other  incumbrance,"  shall  not  alone 
be  so  construed  as  to  make  such 
grantee  personally  liable  as  afore- 
said. The  right  to  enforce  such  per- 
sonal liability  shall  not  Inure  to  any 
person  other  than  the  person  with 
whom  such  an  agreement  is  made, 
nor  shall  such  personal  liability  con- 
tinue after  the  said  grantee  has 
bona  fide  parted  with   the  incum- 
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however,  to  a  mortgage  *  *  *  of  seven  thousand  dollars,  which  is 
part  of  the  above-named  consideration."  These  words  do  not  neces- 
sarily imply  any  obligation  to  pay  the  mortgage  debt.  They  are  rather 
to  be  considered  as  additional  words  of  recital  or  description.^^ 

There  has  been  held,  however,  to  be  an  implied  promise  to  pay  the 
mortgage  where  the  amount  of  an  incumbrance  is  included  in  and 
forms  a  part  of  the  consideration  which  a  grantee  promises  to  pay 
for  the  premises,  and  he  retains  that  part  of  the  purchase-price;  the 
law  will  create  a  personal  liability  against  him,  upon  the  ground  that 
he  has  agreed  to  pay  such  indebtedness.^*  But  the  implied  contract  to 
pay  to  the  holder  of  an  incumbrance  money  retained  for  that  purpose 
by  the  grantee,  arises  only  from  the  presumed  understanding  of  the 
parties,  and  can  not  exist  where  there  was  an  express  understanding  to 
the  contrary  and  a  distinct  refusal  by  the  grantee  to  pay  the  debt.^^ 

For  can  such  a  promise  be  implied  from  a  clause  following  a  de- 
scription of  two  mortgages  upon  the  property,  stating  that  ''the  above- 
described  property  is  alone  to  be  holden  for  the  payment  of  both  of 
the  above  debts;"  though  there  also  be  an  exception  to  the  covenant 
against  incumbrances  of  the  mortgages  referred  to,  "which  are  a  part 
consideration  of  this  deed."  The  language  at  best  is  doubtful  and  am- 
biguous, and  is  susceptible  of  a  meaning  other  than  that  the  grantee 
assumed  a  personal  obligation  to  pay  the  mortgages.  The  language  is 
chosen  by  the  grantor,  and  it  is  within  his  power  to  express  an  obliga- 
tion of  the  grantee  in  plain  and  intelligible  language,  if  any  such  obli- 
gation has  been  agreed  upon.^* 

§  750.  Effect  of  verbal  promise  to  assume  mortgage. — Even  a'verbal 
promise  by  a  purchaser  to  assume  and  pay  a  mortgage  may  be  valid, 
and  may  be  enforced  in  equity  not  only  by  the  grantor  but  by  the 

bered  property,  unless  he  shall  have  loan  mortgage  (described),  which  is 

expressly  assumed  such  continuing  a  part  of  the  above-named  considera- 

liability.     Purdon's  Ann.  Dig.  1877,  tion,"  was  held  not  to  make  the  pur- 

p.  2160,  §§  5,  6.  chaser  personally  liable  to  the  mort- 

^  Pearson  v.  Bailey,  177  Mass.  318,  gagee. 

58  N.  E.  1028;    Jager  v.  VoUinger,  =«  Siegel  v.  Borland,  191  111.  107, 

174  Mass.  521,  55  N.  E.  458;   Fiske  60  N.  E.  863.     See  also  Bristol  Sav. 

V.  Tolman,  124  Mass.   254,  26  Am.  Bank  v.  Stiger,  86  Iowa  344,  53  N. 

Rep.  659;  Equitable  L.  Assur.  Soc.  v.  W.  265;    In  re  May,  218  Pa.  64,  67 

Bostwick,  100  N.  Y.  628,  3  N.  E.  296;  Atl.  120. 

Belmont  v.   Coman,   22  N.  Y.   438;  «=  Siegel  v.  Borland,  191  111.  107,  60 

Ludington  v.  Low,  21  Jones  &  S.  (N.  N.  E.  863,  revg.  93  111.  App.  320. 

Y.)    374.     And   so   in  Bristol   Sav.  '"Hubbard    v.    Ensign,    46    Conn. 

Bajik  V.  Stiger,  86  Iowa  344,  53  N.  576. 
W.  265,  a  conveyance  "subject  to  a 
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holder  of  the  mortgage.^'  Such  promise  is  not  within  the  statute  of 
frauds.'* 

"A  promise  by  the  purchaser  of  lands  that  are  subject  to  a  mortgage 
to  assume  and  pay  off  the  incumbrance  as  a  part  of  the  consideration 
or  purchase-price  is  not  required  to  be  in  writing,  because  it  is  not  a 
promise  to  pay  the  debt  of  another,  but  it  is  a  promise  to  pay  to  a 
third  party  the  debt  the  grantee  owes  to  the  grantor.  The  fact  that  in 
thus  paying  his  own  debt  the  grantee  incidentally  discharges  the  debt 
of  his  grantor  does  not  bring  the  promise  within  the  statute  of 
frauds."'* 

"A  parol  agreement  by  the  grantee,  at  the  time  of  taking  a  deed  of 
conveyance  to  real  estate,  that  he  will  assume  the  mortgage  indebted- 
ness upon  the  property  as  a  part  of  the  consideration  of  the  conveyance, 
may  be  enforced  in  equity  by  the  mortgagee."*"  It  has  even  been  held 


"  Tuttle  V.  ATmstead,  53  Conn.  175, 
22  Atl.  677;  Lang  v.  Dietz,  191  111. 
161,  60  N.  E.  841;  Wright  v.  Brlggs, 
99  Ind.  563;  MeDlll  v.  Gunn,  43  Ind. 
315;  Lamb  v.  Tucker,  42  Iowa  118; 
Hopper  V.  Calhoun,  52  Kans.  703,  35 
Pae.  816;  Burnham  v.  Dorr,  72 
Maine  198;  Drury  v.  Tremont  Imp. 
Co.,  13  Allen  (Mass.)  168;  Strohauer 
V.  Voltz,  42  Mich.  444,  4  N.  W.  161; 
Nelson  v.  Brown,  140  Mo.  580,  41  S. 
W.  960,  62  Am.  St.  755;  Bensleck  v. 
Cook,  110  Mo.  173;  Reynolds  v. 
Dietz,  39  Nebr.  180,  58  N.  W.  89; 
Huyler  v.  Atwood,  26  N.  J.  Eq.  504; 
Wilson  V.  King,  23  N.  J.  Eq.  150; 
BoUes  V.  Beach,  22  N.  J.  L.  1680,  53 
Am.  Dec.  263;  Klapworfh  v.  Dress- 
ier, 13  N.  J.  Eq.  62,  78  Am.  Dec.  69; 
Olmstead  v.  Latimer,  158  N.  Y.  313, 
53  N.  E.  5;  Taintor  v.  Hemming- 
way,  83  N.  Y.  610,  18  Hun  458;  Rem- 
ington V.  Palmer,  62  N.  Y.  31,  19  S. 
W.  642;  Moore  v.  Booker,  4  N.  Dak. 
543,  62  N.  W.  607;  Society  of  Friends 
y.  Haines,  47  Ohio  St.  423,  25  N.  B. 
119;  Merriman  v.  Moore,  90  Pa.  St. 
78;  Groce  v.  Jenkins,  28  S.  Car.  172, 
5  S.  E.  352  (quoting  text);  Miller 
V.  Kennedy,  12  S.  D.  418.  81  N.  W. 
906;  Ordway  v.  Downey,  18  Wash. 
412,  51  Pae.  1047,  52  Pac.  228;  Mor- 
gan V.  South  Milwaukee  Lake  View 
Co.,  97  Wis.  275,  72  N.  W.  872;.  Lar- 
son v.  Cook,  85  Wis.  564,  55  N.  W. 
703;  Grant  v.  Dlebold  S.  &c.  Co.,  77 
Wis.  72,  45  N.  W.  951;  Hoile  v.  Bai- 
ley, 58  Wis.  434,  17  N.  W.  322;  Put- 


ney V.  Farnham,  27  Wis.  187.  But 
the  legal  effect  of  a  deed  absolute 
on  its  face  can  not  be  varied  by  evi- 
dence of  a  parol  agreement  that  it 
was  given  upon  condition  that  the 
grantee  should  assume  and  pay  a 
note  given  by  the  grantor  for  a  part 
of  the  purchase-money  at  the  time 
he  purchased  the  land.  To  add  such 
a  condition  to  a  deed  would  be  a 
very  material  addition  to  it,  and  an 
essential  change  in  its  legal  effect. 
Boozer  v.  Teague,  27  S.  Car.  348,  3 
S.  E.  551.  That  an  oral  agreement 
is  void,  see  Wunderlich  v.  Wunder- 
lich,  189  Pa.  St.  469;  Webster  v. 
Fleming,  178  111.  140,  52  N.  B.  975; 
Shattuck  V.  Rogers,  54  Kans.  266,  38 
Pac.  280.  See  also  Bossingham  v. 
Syck,  118  Iowa  192,  91  N.  W.  1047; 
Thurmond  v.  Thurmond  (Tex.),  87 
S.  W.  878.     See  post  §  1715. 

='  Lowe  V.  Hamilton,  132  Ind.  406, 
31  N.  E.  1117;  Morgan  v.  South 
Milwaukee  Lake  View  Co.,  97  Wis. 
275,  72  N.  W.  872.  See  also  Tuttle  v. 
Armstead,  53  Conn.  175,  22  Atl.  677; 
Neiswanger  v.  McClellan,  45  Kans. 
599,  26  Pac.  18. 

""Herrin  v.  Abbe,  55  Pla.  769,  46 
So.  183,  18  L.  R.  A.  (N.  S.)  907; 
Craft  V.  Kendrick,  39  Fla.  90,  21 
So.  803. 

"Herrin  v.  Abbe,  55  Fla.  769,  46 
So.  183,  18  L.  R.  A.  (N.  S.)  907; 
Wright  V.  Briggs,  99  Ind.  563 ;  Lamb 
V.  Tucker,  42  Iowa,  118;  Wilson  v. 
King,  23  N.  J.  feq.  150. 
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that  a  covenant  in  the  deed  that  the  premises  are  free  from  incum- 
brances, or  a  recital  that  the  consideration  had  been  paid  in  full,  does 
not  estop  either  the  grantor  or  the  holder  of  the  mortgage  from  proving 
such  agreement  and  recovering  upon  it.*'^  The  contract  of  assumption 
is  independent  of  the  deed.  The  verbal  agreement  is  additional  thereto, 
and  in  no  respect  contradictory,  if  the  conveyance  was  in  terms  sub- 
ject to  the  mortgage.  It  does  not  vary  the  terms  of  the  contract,  and 
is  not  merged  therein.*^ 

A  mortgagee  may  show  by  parol  evidence  that  the  grantee  verbally 
assumed  the  mortgage  and  retained  the  amount  from  the  amount  of 
the  purchase-money.*^  Evidence  of  such  verbal  agreement  is  said  to 
be  only  proving  what  the  actual  consideration  was.  But  it  would  seem 
that  a  different  case  must  be  presented  when  the  grantor  gives  a  war- 
ranty deed  without  mentioning  the  mortgage.  Such  agreement  is 
not  regarded  as  a  collateral  one,  but  an  original  promise  not  within  the 
statute  of  frauds.*^  Moreover,  the  parol  promise  of  the  purchaser  to 
pay  the  mortgage  debt  is  not  void  under  the  statute  of  frauds,  as  be- 
ing a  parol  promise  to  pay  the  debt  of  a  third  person.  The  money 
with  which  the  debt  is  to  be  paid  is  the  property  of  the  grantor,  and 
a  promise  to  pay  his  money  to  any  person  to  whom  he  wished  it  paid 
is  not  within  the  statute  of  frauds.  That  statute  applies  to  promises 
to  pay  the  promisor's  own  money,  not  the  money  of  another  in  his 
hands.** 

The  owner  of  a  large  lot  of  land,  subject  to  a  mortgage,  conveyed 
a  portion  of  it  with  covenants  of  warranty  against  the  mortgage.  Sub- 

*'Boweii  V.  Kurtz,  37  Iowa  239;  442;    Morgan   v.   South.   Milwaukee 

"Wilson  V.  King,  23   N.  J.   Eq.   150.  Lake  View  Co.,  97  Wis.  275,  72  N. 

As  to  evidence  of  verbal  assumption,  W.    872;    Berdan    v.    Sedgwick,    40 

see  Conover  v.  Brown,  29  N.  J.  Eq.  Barb.    (N.   Y.)    359,   affd.   44   N.   Y. 

610.  626;  Vilas  v.  McBride.  17  N.  Y.  S. 

*^  Remington  v.  Palmer,  62  N.  Y.  171. 

31;  Barker  v.  Bradley,  42  N.  Y.  316,  « Thatcher  v.   Rockwell,   4   Colo. 

1  Am.  Rep.  521;   Murray  v.  Smith,  375;  Mulvany  v.  Gross,  1  Colo.  App. 

1   Duer    (N.    Y.)    413;    Taintor   v.  112,  27  Pac.  878;  Ordway  v.  Downey, 

Hemmingway,  18  Hun   (N.  Y.)  458,  18  Wash.  412,  51  Pac.  1047,  52  Pac. 

affd.  83  N.  Y.  610.    Question  raised  228.  For  stronger  reasons  parol  evi- 

but  not  decided  in  Gage  v.  Jenkin-  dence  is  admissible  to  identify  the 

son,  58  Mich.   169,  24  N.  W.   815;  mortgage   assumed.    New   York   L. 

Canfield  v.  Shear,  49  Mich.  313,  13  Ins.  Co.  v.  Aitken,  4  N.  Y.  S.  879. 

N.  W.  605.  So  where  the  only  mention  of  the 

■"Herrin  v.  Abbe,  55  Fla.  769,  46  mortgage    Is    to    except    it    from 

So.  183,  18  L.   R.  A.    (N.   S.)    907;  the  covenant  against  incumbrance. 

Siegel  V.  Borland,  93  111.  App.  320;  Rooney  v.  Koenig,  80  Minn.  483,  83 

Bossingham  v.  Syck,  118  Iowa  192,  N.  W.   399. 

91  N.  W.  1047;   Wade  v.  Bent,  24  -"Tuttle   v.    Armstead,    53    Conn. 

Ky.  L.  1294,  71  S.  W.  444;  Grace  v.  175,  22  Atl.  677. 
Gill,  136  Mo.  App.  186,  116  S.  W. 
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sequently  the  grantee  oifered  to  purchase  the  residue  at  a  stated  price, 
and  to  assume  as  part  of  it  the  debt  secured  by  the  mortgage,  and  to 
pay  the  balance  in  money.  This  offer  was  accepted,  and  a  deed  given 
in  which  the  consideration  named  was  simply  the  value  of  the  equity 
of  redemption,  and  which  conveyed  the  land  subject  to  the  mortgage, 
and  contained  a  general  covenant  against  incumbrances  except  this 
mortgage.  The  purchaser  thus  took  the  land  last  purchased,  subject  to 
the  mortgage.  The  deed  did  not  state  that  he  assumed  the  debt,  nor 
did  it  have  any  provision  to  that  effect,  and  therefore  the  mere  accept- 
ance of  the  deed  did  not  make  him  personally  liable  to  pay  the  debt 
or  discharge  the  incumbrance.  In  the  absence  of  other  evidence,  he 
merely  purchased  the  equity  of  redemption.  But  having  by  his  pro- 
posal to  purchase  assumed  the  payment  of  the  mortgage,  it  became 
his  duty  to  the  grantor  to  pay  it.  Moreover,  the  grantor  was  released 
by  this  agreement  from  the  covenant  of  his  first  deed  against  the  mort- 
gagee.*'' 

The  agreement  of  a  purchaser  to  pay  a  mortgage  may  be  wholly 
outside  of  the  conveyance.*^  A  letter  of  a  second  mortgagee  to  the 
holder  of  the  prior  mortgage,  which  was  due,  saying  that  he  was  will- 
ing to  agree  to  see  him  paid  five  hundred  dollars  on  account  of  the 
first  mortgage  within  sixteen  months,  was  held  a  promise  to  pay  this 
sum.*" 

But  an  oral  agreement  by  a  vendoi  of  land  to  pay  off  an  existing 
incumbrance  becomes  ineffectual  for  any  purpose,  as  an  agreement, 
after  the  execution  of  a  warranty  deed.  All  previous  negotiations  rest- 
ing in  parol  are  merged  in  the  written  contract,  and  the  grantee  must 
look  to  the  covenants  of  warranty.  The  parol  agreement  does  not  work 
an  estoppel.^" 

In  Pennsylvania,  the  personal  liability  of  the  grantee  can  only  be 
created  by  an  agreement  in  writing.^^ 

§  751.  When  debt  forms  part  of  consideration — Purchaser  bound 
to  indemnify  mortgagor. — ^As  a  general  rule,  a  purchaser  of  mort- 

"Drury  v.  Tremont  Improvement  24   N.   B.  233;    Flynn  v.   Bourneuf, 

Co.,   13   Allen    (Mass.)    168.  143  Mass.  277,  9  N>  E.  650;   Unger 

« Wright  v.  Briggs,  99   Ind.  563;  v.  Smith,  44  Mich.  22,  5  N.  W.  1069; 

Schumucker  v.  Sibert,  18  Kans.  104,  Desmond    v.    McNamara,    107    Wis. 

26  Am.  Rep.  765;  Ludington  v.  Low,  126,     82     N.    W.    701;     Powers    v. 

21   Jones    &   S.    (N.   Y.)    374.  Spaulding,  96  Wis.  487,  489,  71  N. 

■""Colgin  V.  Henley,  6  Leigh  (Va.)  W.  891. 
85.  "Woodrow's    Estate,   144   Pa.   St 

""Chaplin  v.  Baker,  124  Ind.  385,  198,  22  Atl.  810. 
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gaged  land  is  not  liable  for  the  mortgage  debt,  unless  he  either  ex- 
pressly or  impliedly  agrees  to  pay  the  same.''^ 

Whenever  the  mortgage  debt  forms  a  part  of  the  consideration  of 
the  purchase,  although  the  purchaser  has  not  entered  into  any  cove- 
nant or  agreement  to  pay  it,  he  is  bound  to  the  extent  of  the  property 
to  indemnify  the  grantor.  The  law  implies  a  promise  to  that  efEect 
from  the  nature  of  the  transaction;^^  but  the  purchaser  is  under  no 
personal  liability  to  any  one  for  such  mortgage  debt.^*  This  is  the 
law  in  England,  where  a  contract  of  indemnity  in  favor  of  the  grantor 
is  implied.°°  But  the  purchaser  in  such  case  does  not  assume  any 
liability  beyond  the  value  of  the  land  conveyed  to  him.  If  the  mort- 
gage debt  be  afterward  paid  by  the  mortgagor,  equity  will  compel  the 
purchaser  by  way  of  subrogation  to  refund  the  money  so  paid,  or  to 


="Patton  v.  Adkins,  42  Ark.  197; 
Scholten  v.  Barber,  217  111.  148,  75 
N.  E.  460;  Crawford  v.  Nlmmons, 
180  111.  143,  54  N.  E.  209;  Bristol 
Sav.  Bank  v.  Stiger,  86  Iowa  344,  53 
N.  W.  265;  Crane  v.  Hughes,  5  Kans. 
App.  100,  48  Pac.  865;  Fiske  v.  Tol- 
man,  124  Mass.  254,  26  Am.  Rep. 
659;  Canfield  v.  Shear,  49  Mich.  313, 
13  N.  W.  605 ;  Van  Eman  v.  Hosing, 
36  Okla.   555,   129   Pac.  2. 

■^Twitchell  v.  Mears,  8  Biss.  (U. 
S.)  211;  Townsend  v.  Ward,  27 
Conn.  610;  Comstock  v.  Hitt,  37  111. 
542;  Foy  v.  Armstrong,  113  Iowa 
629,  85  N.  W.  753  (quoting  text); 
Northwestern  Nat.  Bank  v.  Stone,  97 
Iowa  183,  66  N.  W.  91  (quoting 
text) ;  Bristol  Sav.  Bank  v.  Stiger, 
86  Iowa  344,  53  N.  W.  265;  Iowa 
Loan  &c.  Co.  v.  Mowery,  67  Iowa 
113,  24  N.  W.  581;  Wood  v.  Smith, 
51  Iowa  156,  50  N.  W.  581;  Fuller 
V.  Hunt,  48  lawa  163;  Schlatre  v. 
Greaud,  19  La.  Ann.  125;  Scott  v. 
Featherston,  5  La.  Ann.  306;  Cum- 
mings  V.  Jackson,  55  N.  J.  Eq.  805, 
38  Atl.  763;  Crowell  v.  Hospital  of 
St.  Barnabas,  27  N.  J.  Eq.  650;  Klap- 
worth  V.  Dressier,  13  N.  J.  Eq.  62,  88 
Am.  Dec.  69;  Hartshorne  v.  Hart- 
shorne,  2  N.  J.  Eq.  349;  Stevenson 
v.  Black,  1  N.  J.  Eq.  338;  Garnsey  v. 
Rogers,  47  N.  Y.  233;  Flagg  v. 
Thurber,  14  Barb.  (N.  Y.)  196; 
Cornell  v.  Prescott,  2  Barb.  (N.  Y.) 
16;  Ferris  v.  Crawford,  2  Den.  (N. 
Y.)  595;  Dorr  v.  Peter^,  3  Edw.  (N. 


Y.)  132;  Blyer  v.  Monholland,  2 
Sandf.  Ch.  (N.  Y.)  478;  Marsh  v. 
Pike,  1  Sandf.  Ch.  (N.  Y.)  210; 
Thompson  v.  Thompson,  4  Ohio  St. 
333;  Moore's  Appeal,  88  Pa.  St.  450, 
19  Alb.  L.  J.  257,  32  Am.  Rep.  469; 
Burke  v.  Gummy,  49  Pa.  St.  518; 
Desmond  v.  McNamara,  107  Wis. 
126,  82  N.  W.  701.  See  also  Law 
Union  &c.  Ins.  Co.  v.  Dunn,  167  111. 
App.  22;  Lamka  v.  Donnelly 
(Iowa),  143  N.  W.  869. 

"Hubbard  v.  Ensign,  46  Conn. 
576;  Bristol  Sav.  Bank  v.  Stiger,  86 
Iowa  344,  53  N.  W.  265;  Lawrence 
V.  Towle,  59  N.  H.  28;  Equitable  L. 
Assur.  Soc.  V.  Bostwick,  100  N.  Y. 
628;  Belmont  v.  Coman,  22  N.  Y. 
438,  78  Am.  Dec.  213. 

'"'Waring  v.  Ward,  7  Ves.  332. 
Lord  Eldon  states  the  law  thus:  "If 
he  enters  into  no  obligation  with 
the  party  from  whom  he  purchases, 
neither  by  bond  nor  covenant  of  in- 
demnity, to  save  him  harmless  from 
the  mortgage,  yet  this  court,  if  he 
receives  possession  and  has  the 
profits,  would,  independent  of  con- 
tract, raise  upon  his  conscience  an 
obligation  to  indemnify  the  vendor 
against  the  personal  obligation  to 
pay  the  money  due  upon  the  ven- 
dor's transaction  of  mortgage;  for, 
being  become  owner  of  the  estate, 
he  must  be  supposed  to  intend  to 
indemnify  the  vendor  against  the 
mortgage." 
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give  Tip  the  property.   He  may  discharge  his  obligation  to  indemnify 
the  mortgagor  by  releasing  the  lands  to  him.^® 

There  are  cases  which  hold  that  in  every  case  there  must  be  an 
agreement  to  pay  the  mortgage,  and  that  no  undertaking  will  be  im- 
plied from  the  mere  deduction  of  the  amount  of  the  mortgage  from  the 
purchase-price.^'  It  is  held  that  where  the  grantee  of  mortgaged 
property  assumes  the  mortgage  but  does  not  expressly  assume  any  per- 
sonal liability,  he  is  not  personally  liable  to  the  mortgagee,  but  is  liable 
to  the  grantoi  only.^*  The  obligation  to  indemnify  the  mortgagor  in 
such  case  differs  from  that  imposed  upon  the  purchaser  by  an  agree- 
ment to  assume  the  mortgage  debt,  in  that  such  agreement  makes  him 
personally  liable  to  the  mortgagor  to  indemnify  him,  whether  the  mort- 
gaged property  be  sufficient  in  value  for  that  purpose  or  not.  He  in- 
curs a  personal  liability.  As  between  him  and  his  grantor  he  becomes 
the  principal  debtor,  and  the  vendor  a  surety.^®  But  the  purchaser, 
by  his  assumption  of  the  debt,  does  not  generally  make  himself  liable 
at  law  to  any  one  other  than  his  grantor.  Legally  his  covenant  is  con- 
sidered only  as  a  covenant  to  indemnify  his  grantor.  It  does  not  even 
create  a  debt  as  between  his  personal  representative  and  the  heir  or 
devisee;  and  consequently  the  land  is  a  primary  fund,  and  the  per- 
sonal estate  only  the  auxiliary  fund,  for  its  payment.^"  The  case  is 
in  this  respect  quite  different  from  one  where  the  ancestor  has  pur- 
chased an  estate  and  given  his  own  mortgage  and  personal  obligation 
to  secure  the  payment  of  purchase-money,  for  then  the  debt  is  a  per- 
sonal debt  in  every  sense,  and  his  personal  estate  is  the  primary  fund 
for  the  payment  of  it,  in  exoneration  of  the  land  and  the  interest  of  the 
heirs.^^ 

A  purchaser  who,  as  part  of  the  consideration  for  the  conveyance  to 
him,  has  assumed  a  mortgage  debt  upon  the  property  is  estopped  to 
dispute  the  validity  of  the  mortgage  upon  the  ground  there  was  no 
consideration  for  the  mortgage  debt,  and  this  estoppel  extends  to 
those  claiming  under  him.^^ 

°« Mount  V.  Van  Ness,  33  N.  J.  Eq.  «» Crowell  v.  Hospital  of  St.  Bar- 

262;  Crowell  v.  Hospital  of  St.  Bar-  nabas,  27  N.  J.  Eq.  650. 

nabas,  27  N.  J.  Eq.  650;  Tichenor  v.  "Mount  v.  Van  Ness,  33  N.  J.  Eq. 

Dodd,   4    N.   J.    Eq.    454.     See    also  262. 

Lamka  v.  Donnelly   (Iowa),  143  N.  "Crowell  v.  Hospital  of  St.  Bar- 

W.  869.  nabas,  27  N.  J.  Eq.  650,  per  Depue, 

"  Green  v.  Hall,  45  Nebr.  89,  63  N.  J.;    Cumberland    v.    Codrington,    3 

W.  119;  Bennett  v.  Bates,  94  N.  Y.  Johns.  Ch.   (N.  Y.)  229,  8  Am.  Dec. 

354;  Granger  v.  Roll,  6  S.  Dak.  611,  492. 

62  N.  W.  970.  «Lang  v.   Dietz,   191   111.   161,  60 

"'In   re   Tritten,   238   Pa.   555,   86  N.   E.    841,    affg.    93    111.    App.   148; 

■A-tl-  461.  Pidgeon  v.  School  Trustees,  44  IIL 
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§  752.     Effect  of  accepting  deed — When  acceptance  implied. — The 

grantee  is  bound  by  accepting  the  deed.  To  create  a  liability  on  the 
part  of  the  grantee  to  pay  an  existing  mortgage,  it  is  not  necessary 
that  he  should  sign  the  deed  or  any  obligation;"^  his  acceptance  of  a 
deed  imposing  this  obligation  upon  him  is  all  that  is  necessary.'*  The 
acceptance  by  an  agent  duly  constituted  of  a  deed  imposing  such  a 
liability  will  bind  the  principal.'"'  Acceptance  may  be  implied  from 
circumstances."" 

It  is  essential,  however,  that  the  purchaser  should  have  knowledge  of 
the  fact  that  the  deed  contained  a  clause  assuming  the  payment  of  the 
mortgage."''  Though  a  purchaser  whose  deed  provides  that  he  shall  as- 


501;  Johnson  v.  Thompson,  129 
Mass.  398;  Smith  v.  Graham,  34 
Mich.  302;  Freeman  v.  Auld,  44  N. 
Y.  50. 

°=Beeson  v.  Green,  103  Iowa  406, 
72  N.  W.  555;  Pearson  v.  Bailey,  177 
Mass.  318,  58  N.  E.  1028;  Jager  v. 
Vollinger,  174  Mass.  521,  55  N.  E. 
458;  Locke  v.  Homer,  131  Mass.  93, 
41  Am.  Rep.  199;  Gibson  v.  Hamble- 
ton,  52  Nebr.  601,  72  N.  W.  1033; 
Bowen  v.  Beck,  94  N.  Y.  86,  46  Am. 
Rep.  124;  Atlantic  Dock  Co.  v. 
Leavitt,  54  N.  Y.  35,  13  Am.  Rep. 
556,  and  cases  cited;  Ricard  v.  San- 
derson, 44  N.  Y.  179;  Haas  v.  Dud- 
ley, 30  Ore.  355,  48  Pac.  168;  Con- 
nor V.  Jones  (S.  Dak.),  72  N.  W. 
463;  Thompson  v.  Cheeseman,  15 
Utah  43,  48  Pac.  477. 

"^Burbank  v.  Roots,  4  Colo.  App. 
197,  35  Pac.  275;  Thompson  v.  Dear- 
born, 107  111.  87;  State  v.  Davis,  96 
Ind.  539;  Rutland  Sav.  Bank  v. 
White,  4  Kans.  App.  435;  46  Pac. 
29;  Dickason  v.  Williams,  129  Mass. 
182,  37  Am.  Rep.  316;  Unger  v. 
Smith,  44  Mich.  22,  5  N.  W.  1069; 
Taylor  v.  Whitmore,  35  Mich.  97; 
Klein  v.  Isaacs,  8  Mo.  App.  568; 
Sparkman  v.  Gove,  44  N.  J.  L.  252; 
Vrooman  v.  Turner,  69  N.  Y.  280,  25 
Am.  Rep.  195;  Spaulding  v.  Hallen- 
beck,  35  N.  Y.  204,  affg.  39  Barb. 
(N.  Y.)  79;  Belmont  v.  Coman,  22 
N.  Y.  438,  78  Am.  Dec.  213;  Wales 
V.  Sherwood,  1  Abb.  N.  Cas.  (N.  Y.) 
101;  Windle  v.  Hughes,  40  Ore.  1, 
65  Pac.  1058;  Brower  Lumber  Co. 
V.  Miller,  28  Ore.  565,  43  Pac.  659, 
52  Am.  St.  807;  Urquhart  v.  Bray- 
ton,  12  R.  I.  169;  Morgan  v.  South 
Milwaukee  Lake  View  Co.,  97  Wis. 
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275,  72  N.  W.  872;  Stites  v.  Thomp- 
son, 98  Wis.  329,  73  N.  W.  774; 
Bishop  V.  Douglass,  25  Wis.  696.  As 
to  evidence  of  acceptance  see  Gif- 
ford  V.  Corrigan,  117  N.  Y.  257,  22 
N.  E.  756.  See  also  Foster  v.  At- 
water,  42  Conn.  244;  Hadley  v. 
Clark,  8  Idaho  497,  69  Pac.  319; 
Thomas  v.  Loan  Assn.,  243  111.  550, 
90  N.  E.  1081;  Bay  v.  Williams,  112 
111.  91,  1  N.  E.  340,  54  Am.  Rep.  209; 
Dean  v.  Walker,  107  111.  540,  47  Am. 
Rep.  467;  Blakeslee  v.  Hoit,  116  111. 
App.  83;  Martindale  v.  Parsons,  98 
Ind.  174;  Beeson  v.  Green,  103  Iowa 
406,  72  N.  W.  555;  Hendricks  v. 
Brooks,  80  Kans.  1,  101  Pac.  622, 
133  Am.  St.  186;  Neiswanger  v.  Mc- 
Clellan,  45  Kans.  599,  26  Pac.  18; 
Williams  v.  Fowle,  132  Mass.  385; 
Reed  v.  Paul,  131  Mass.  129;  Locke 
v.  Homer,  131  Mass.  93,  41  Am. 
Kep.  199;  Furnas  v.  Durgin,  119 
Mass.  500,  20  Am.  Rep.  341;  Craw- 
ford v.  Edwards,  33  Mich.  354; 
Smith  V.  Davis,  90  Mo.  App.  533; 
Huyler  v.  Atwood,  26  N.  J.  Eq.  504; 
Bowen  v.  Beck,  94  N.  Y.  86,  46  Am. 
Rep.  124;  Campbell  v.  Smith,  71  N. 
Y.  26,  27  Am.  Rep.  5;  Connor  v. 
Jones  (S.  Dak.),  72  N.  W.  463; 
Davis  V.  Hulett,  58  Vt.  90,  4  Atl.  139. 

"'Pairchild  v.  Lynch,  10  Jones  & 
S.  (N.  Y.)  265.  14  Jones  &  S.  1; 
Schley  v.  Fryer,  100  N.  Y.  71. 

""  Bundy  v.  Ophir  Iron  Co.,  38 
Ohio  St.  300. 

"'Keller  v.  Ashford,  3  Mackey  (D. 
C.)  444;  Merriman  v.  Schmitt,  211 
111.  263,  71  N.  E.  986;  Adams  v. 
Wheeler,  122  Ind.  251,  23  N.  E.  760; 
Kelly  V.  Geer,  101  N.  Y.  664,  5  N.  E. 
332. 
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sume  the  payment  of  existing  incumbrances  had  no  knowledge  of  its 
terms  at  the  time  of  its  execution,  yet  if  after  being  informed  of  his 
liability  under  it,  he  collects  rents  and  conveys  a  part  of  the  land,  his 
acceptance  of  the  deed  is  shown,  and  his  liability  under  it  established."* 

Acceptance  may  be  implied  from  the  delivery  of  the  deed  to  the 
purchaser,  and  his  retention  of  it;  but  if  the  purchaser  denies  the  de- 
livery and  acceptance,  and  it  appears  that  the  value  of  the  property 
is  very  much  less  than  the  amount  of  the  incumbrance  assumed,  very 
clear  proof  of  the  grantee's  acceptance  will  be  required."^  But  if  there 
be  no  acceptance,  as,  for  instance,  when  the  deed  containing  an  as- 
sumption of  a  mortgage  is  made  to  a  married  woman  without  her 
knowledge  or  consent,  and  is  never  delivered  to  her;'"'  or  when  a  deed 
is  made  to  a  person  without  his  knowledge  or  consent,  and  he  repu- 
diates it  as  soon  as  he  knows  of  its  existence,  no  liability  is  incurred  by 
the  grantee.'^  The  acceptance  of  the  deed  is  a  sufficient  consideration 
for  the  promise  to  assume  the  mortgage  debt J^ 

If  the  scrivener,  by  mistake,  and  without  the  knowledge  of  either 
party,  inserts  a  stipulation  that  the  grantee  assumes  and  agrees  to  pay 
the  mortgage,  the  mortgage  may  be  reformed  in  equityj^ 

The  recording  of  a  deed  which  imposes  an  obligation  upon  the 
grantee  to  assume  and  pay  a  pre-existing  mortgage  is  not  prima  facie 
evidence  of  its  delivery  and  acceptance,  though  it  may  be  such  evidence 
when  the  deed  does  not  establish  any  contract  against  the  grantee.'* 
"The  record  proves  a  grant  of  certain  land  therein  described  to  the 
defendant,  and  it  contains  a  clause  assuming  and  agreeing  to  pay  the 
mortgage  thereon.  But  this  clause  does  not  prove  a  personal  promise 
or  obligation  on  the  part  of  the  defendant  to  pay  the  debt  of  a  third 
party,  in  the  absence  of  proof  that  she  actually  accepted  the  deed  with 
knowledge  of  the  assumption  clause,  or  at  least  under  such  circum- 
stances that  she  was  bound  to  know  its  purport  and  legal  effect.    A 

«» Keller  v.  Ashford,  133  U.  S.  610,  Sav.  Inst.  v.  Burdick,  87  N.  Y.  40; 

33  L.  ed.  667,  10  Sup.  Ct.  494;  Plem-  Parker  v.  Jenks,  36  N.  J.  Eq.  398; 

ing  V.  Reed,  20  Ind.  App.  462,  49  N.  Stevens  Institute  v.  Sheridan,  30  N. 

E.    1087.     See    also    Ver   Planck   v.  J.  Eq.  23 ;  Cordts  v.  Harbrave,  29  N. 

Lee,  19  Wash.  492,  53  Pac.  724.  J.  Eq.  446;  Hull  v.  Vining,  17  Wash. 

■"Rutland  Sav.  Bank  v.  White,  4  352,  49  Pac.  537.     See  also  Metzger 

Kans.  App.  435,  46  Pac.  29;   Stuart  v.  Huntington,  139  Ind.  501,  37  N. 

V.  Hervey,  36  Nebr.  1,  53  N.  W.  1032.  E.  1084,  39  N.  E.  235.    See  ante  § 

™Gold  V.  Ogden,  61  Minn.  88,  63  738. 
N.  W.  266;  Culver  v.  Badger,  29  N.         "Bay  v.  Williams,  112  111.  91,  54 

J.  Eq.  74;  Blass  v.  Terry,  156  N.  Y.  Am.  Dec.  209. 
122,  50  N.  E.  953,  revg.  87  Hun  563.        "  Adams  v.  Wheeler,  122  Ind.  251, 

"Hare  v.   Murphy,   60  Nebr.  135,  23  N.  E.  760. 
82  N.  W.   312;    Blass  v.  Terry,  156        "Thompson  v.  Dearborn,  107  111. 

N.  Y.  122,  50  N.'E.  953;  Albany  City  87. 
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clause  of  that  character  in  such  an  instrument  is,  properly  speaking, 
no  part  of  the  grant.  It  is  a  collateral  undertaking,  personal  in  its 
nature,  not  relating  to  the  land.  Like  all  other  personal  contracts,  it 
must  be  shown  by  the  paper  itself,  or  otherwise,  that  there  was  a  meet- 
ing of  minds  and  mutual  assent  of  the  parties.'"^ 

By  the  acceptance  of  a  deed  which  provides  that  the  grantee  shall 
assume  and  pay  a  specified  mortgage,  he  binds  himself  as  efEectually 
as  he  would  by  executing  the  deed  himself  as  an  indenture.'"  This 
provision  becomes  an  express  agreement  on  his  part  for  the  fulfilment 
of  which  he  is  personally  liable,  not  only  to  his  grantor,"  but  the 
benefit  of  it  inures  to  the  mortgagee,  who  may  in  equity  enforce  it  di- 
rectly against  such  purchaser.'*  When  foreclosure  is  made  by  an  equi- 
table suit,  the  mortgagee  may  treat  both  the  vendor  and  purchaser  as 
principal  debtors  to  him,  and  may  have  a  personal  decree  against  either 
or  both  of  them.'^ 

If  the  covenant  of  assumption  was  fraudulently  inserted  in  the 
deed  without  the  grantee's  knowledge  or  consent,  he  must  disaffirm  it 
immediately  upon  discovering  the  fraud.*"  The  right  to  disaffirm  may 
be  waived  by  delay.*^ 

It  is  not  necessary  that  the  holder  of  the  mortgage  should  notify 
the  purchaser  who  has  assumed  the  mortgage  of  his  acceptance  of  the 
promise  to  pay  the  debt.  The  bringing  of  a  foreclosure  suit,  in  which 
the  mortgagee  seeks  to  recover  judgment  for  any  deficiency  against  an 

'=Blass  V.  Terry,  156  N.  Y.  122,  50  86;  Crawford  v.  Edwards,  33  Mich. 

N.  E.  953,  per  O'Brien,  J.;   Kellogg  354;    Burr  v.  Beers,  24  N.  Y.  178; 

V.  Cook,  18  Wash.  516,  52  Pac.  233.  King  v.  Whitely,  10  Paige   (N.  Y.) 

'"  Schumucker  v.  Sihert,  18  Kans.  465;    Halsey  v.   Reed,   9   Paige    (N. 

104,  26  Am.   Dec.   765;    Starhird  v.  Y.)  446;  Curtis  v.  Tyler,  9  Paige  (N. 

Cranston,  24  Colo.  20,  48  Pac.  652;  Y.)    432;    Blyer    v.    MonhoUand,    2 

Gaffney  T.   Hicks,   131   Mass.   124;  Sandf.  Ch.  (N.  Y.)  478;  In  re  Len- 

Locke  T.  Homer,  131  Mass.  93,  41  nig,  52  Pa.  St.  135;   Hoff's  Appeal, 

Am.   Dec.   199;    Furnas  v.   Durgin,  24  Pa.  St.  200;  Converse  t.  Cook,  8 

119   Mass.   500,    20    Am.    Rep.    341;  Vt.  164. 

Braman  v.  Dowse,  12  Cush.  (Mass.)  "Cumberland  Nat.   Bank.   t.   St. 

227;  Pike  v.  Brown,  7  Cush.  (Mass.)  Clair,    93    Maine    35,    44    Atl.    125; 

133;  Crawford  v.  Edwards,.  33  Mich.  Crone  v.  Stlnde,  156  Mo.  262,  55  S. 

354;  Huyler  v.  Atwood,  26  N.  J.  Eq.  W.  863;   overruling  Hicks  v.  Ham- 

504;  Finley  v.  Simpson,  22  N.  J.  L.  ilton,  144  Mo.  495,  46  S.  W.  432,  66 

311,   53   Am.   Dec.   252;    Trotter  v.  Am.  St.  431;  Graves  v.  McFarland, 

Hughes,  12  N.  Y.  74,  78,  62  Am.  Dec.  58  Nebr.  802,  79  N.  W.  707;  McAbee 

137;   Fairchild  v.  Lynch,  14  Jones  v.   Cribbs,   194  Pa.   St.  94,  44   Atl. 

&  S.  (N.  Y.)  1.  1066;  McKay  v.  Ward,  20  Utah  149, 

"Cubberly  v.  Yager,  42  N.  J.  Eq.  57  Pac.  1024,  46  L.  R.  A.  623. 

289,  11  Atl.  113;  Irick  v.  Black,  17  »°Bogart    v.    Phillips,    112    Mich. 

N.   J.    Eq.    189;    Marsh    v.    Pike,    1  697,  71  N.  W.  320. 

Sandf.  Ch.  (N.  Y.)  210, 10  Paige  595.  "  Sutter  v.  Rose,  169  111.  66,  48  N. 

"Thompson  v.  Beatram,  14  Iowa  E.  411. 
476;  Corbett  T.  Waterman,  11  Iowa 
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intermediate  grantee  ■who  assumed  the  mortgage,  sufficiently  shows 
that  the  mortgagee  adopted  and  relied  on  the  covenant  of  such  assump- 
tion.82 

A  verbal  agreement  between  the  parties  that  the  grantor  should 
advance  the  money  for  the  payment  of  a  mortgage  expressly  assumed 
by  the  grantee  can  not  be  shown,  because  this  would  be  inconsistent 
with  the  terms  of  the  deed.*^ 

§  753.  Married  women  assuming  mortgage. — A  married  woman  is 
liable  on  her  covenant  to  assume  a  mortgage  made  in  a  deed  of  real 
estate  to  her  own  separate  use  or  benefit.  It  is  a  covenant  for  the  bene- 
fit of  her  separate  estate,  or  to  pay  a  portion  of  the  purchase-money 
of  real  estate  conveyed  to  her.'* 

"The  law,  in  giving  married  women  the  right  to  acquire  and  hold 
land,  did  not  intend  that  their  capacity  to  make  contracts  to  secure  the 
purchase-money  should  be  so  limited  and  restricted  that  they  could 
get  the  land  without  paying  for  it.  Whether  they  secure  the  payment 
of  the  purchase-money  by  bond  and  mortgage,  note,  or  contract  to 
assume  the  payment  of  a  mortgage,  it  is  a  contract  they  have  a  ca- 
pacity to  make,  and  must  be  enforced."*^  But  she  is  not  liable  on  such 
a  covenant  in  her  husband's  deed  of  his  land,  where  the  laws  enable 
her  to  contract  only  in  respect  to  her  own  property;  and  she  can  con- 
sequently contract  no  liability  as  surety  for  her  husband.'* 

A  deed  containing  a  recital  that  the  land  therein  described  was 
subject  to  a  mortgage,  "which  the  grantee  assumes  and  agrees  to  pay," 
was  executed  to  a  woman  as  grantee,  without  her  knowledge  or  au- 
thority, by  the  direction  of  her  husband,  and  was  by  him  recorded. 
She  never  saw  the  deed,  and  knew  nothiug  of  its  contents  until  after 
the  land  was  sold  by  the  mortgagee,  when  she  repudiated  the  deed. 
Soon  after  the  deed  was  recorded,  she  knew  that  the  land  had  been 
conveyed  to  her,  and  claimed  to  be  the  owner  of  it.  It  was  held,  how- 
ever, that  these  facts  warranted  a  finding  that  she  had  assented  to  the 

^  New  York  L.  Ins.  Co.  v.  Aitkin,  examined  and  commented  upon  In  17 

125  N.  T.  660,  26  N.  E.  732;  Bissell  Alb.  L.  J.  240;   Ballin  v.  Dillaye,  37 

v.  Bugbee,  8  Cent.  L.  J.  272,  7  Re-  N.  Y.  35;  Cashman  v.  Henry,  75  N. 

porter   550.   Otherwise   in   Indiana:  Y.  103,  19  Albany  L.  J.  24,  55  How. 

Mansur  v.  Miller,  7  Cent.  L.  J.  422;  Pr.  234,  revg.  12  Jones  &  S.  (N.  Y.) 

Berkshire  L.  Ins.  Co.  v.  Hutchings,  93,  31  Am.  Rep.  437;  Huyler  v.  At- 

100  Ind.  496;   Carnahan  v.  Tousey,  wood,  26  N.  J.  Bq.  504,  affd.  28  N.  J. 

93  Ind.  561,  566,  dissenting  opinion  Eq.  275.     But  see  Ketchell  v.  Mudg- 

by  Elliott,  C.  J.  ett,  37  Mich.  81.    See  ante  §  116. 

^'Unger  v.  Smith,  44  Mich.  22,  5  »=  Huyler  v.  Atwood    26  N.  J.  Ea. 

N.  W.  1069.  504. 

"Vrooman  v.  Turner,  8  Hun  78,  "Kitchell  v.  Mudgett,  37  Mich.  81. 
revd.  69  N.  Y.  280.  25  Am.  Rep.  195, 


181  PERSONAL    LIABILITY    OF   PUECHASER  §    754 

purchase,  and  a  ruling  that  she  was  bound  by  the  recital  in  the  deed.*^ 
A  deed  to  a  married  woman  containing  a  clause  reciting  that  she 
assumes  the  payment  of  a  mortgage  on  the  property  conveyed,  but 
which  deed  is  made  without  her  consent  and  is  never  delivered  to  her, 
she  is  not  bound  by  such  clause  in  the  deed.'^ 

§  754.  What  will  avoid  the  purchaser's  liability. — Such  purchaser 
can  not  avoid  the  liability  to  pay  the  mortgage,  on  the  ground  that 
through  a  mistake  in  the  description  he  acquired  no  legal  title  to  the 
land  intended  to  be  conveyed,  if  he  obtained  possession  of  it  under 
his  deed,  and  the  right  by  virtue  of  it  to  have  the  mistake  corrected.*' 
Neither  can  such  a  purchaser  defend  upon  the  ground  that  the  title 
conveyed  to  him  was  invalid,  or  that  the  deed  was  imperfect,  if  he  has 
entered  into  possession,  and  alleges  no  eviction  and  makes  no  offer  of 
surrender.^" 

The  genejral  rule  is  that  so  long  as  the  grantee  remains  in  peaceful 
and  quiet  possession  of  the  premises,  or  until  he  surrenders  possession 
of  the  same  to  a  paramount  title,  the  mortgagor  or  the  purchaser  who 
assumes  the  payment  of  the  mortgage  has  no  defense  to  the  same.  But 
where  the  mortgage  debt  is  not  deducted  from  the  consideration  or  is  a 
part  of  it,  the  grantee  may  contest  the  validity  of  the  mortgage.*^ 

Where,  however,  the  purchaser  has  been  evicted,  so  that  there  is 
a  total  failure  of  consideration  for  the  covenant  of  assumption,  the 

"Coolidge    T.    Smith,    129    Mass.  354;    Comstock  v.   Smith,   26   Mich. 

554;   Blass  v.  Terry,  156  N.  Y.  122,  306.    See  ante  §  744. 

50  N.  E.  953.    In  the  latter  case  the  «>  Parkinson  v.  Sherman,  74  N.  Y. 

court  say:    "There  could  be  no  rati-  88,  30  Am.  Rep.  268;  Glfford  v.  Ben- 

fication  by  the  defendant  until  she  efit  Soc,  104  N.  Y.  139,  10  N.  E.  39. 

had  knowledge  of  the  clause  in  the  affg.  38  Hun  350.    It  was  suggested 

deed   and   of   its   legal   effect   as   a  in  the  latter  case  that,  if  a  failure 

promise   on   her   part.   Trustees   v.  of  the  title  should  occur  at  a  future 

Bowman,  136  N.  Y.  621.    Nor  is  she  time,  equity  would  not  be  powerless, 

bound  by  any  knowledge  that  her  if  the  purchaser  should  be  forced  to 

husband  may  have  had  with  respect  pay  a  deficiency,  to  furnish  adequate 

to  the  covenant,  since  there  is  no  relief  by  a  revival  of  the  mortgage, 

proof  of  authority  in  him  to  create  or  by  some  process  of  subrogation, 

personal     obligations     against    his  "^  Flanders  v.  Doyle,  16  111.  App. 

wife.  Assuming  that  he  had  author-  508;  Baldwin  v.  Tuttle,  23  Iowa  66; 

ity  of  some  kind  to  buy  the  land  Williams  v.  Thurlow,  31  Maine  392; 

with    her   money,    that   would    not  Sewing  Machine  Co.  v.  Emerson,  115 

comprehend  the  power  to  bind  her  Mass.  554;  Bishop  v.  Felch,  7  Mich, 

for  the  payment   of  the   claims  of  371;   Thompson  v.  Morgan,  6  Minn, 

others  upon  it  by  his  mere  knowl-  292;  Wood  v.  Broadley,  76  Mo.  23, 

edge  of  or  assent  to  the  assumption  43  Am.  Rep.  754;   Parker  v.  Jenks, 

clause  in  the  deed."  36  N.  J.  Eq.  398;  Purdy  v.  Gear,  109 

''Culver  V.  Badger,  29  N.  J.  Eq.  N.  Y.  448,  17  N.  E.  352,  4  Am.  St. 

74.  491;  Judson  v.  Dada,  79  N.  Y.  373; 

'"Crawford  v.  Edwards,  33  Mich.  Briggs  v.  Seymour,  17  Wis.  255. 
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purchaser  may  effectually  allege  such  eviction  and  failure  in  defense 
of  his  covenant  of  assumption."^  So,  also,  a  mistake  of  fact  which 
invalidates  the  contract  of  assumption  is  a  good  defense  to  an  action 
upon  it.°^  And  where  by  mistake  a  clause  is  inserted  in  the  deed 
binding  the  grantee  to  assume  a  mortgage,  there  being  no  intention  on 
the  part  of  either  grantor  or  grantee  that  the  latter  was  to  ascume  the 
liability,  and  neither  knew  of  its  insertion,  the  mortgagee  can  not 
avail  himself  of  it.°* 

It  is  also  a  good  defense  that  the  purchaser's  grantor  had  no  title 
to  the  property,  and  that  he  assumed  the  payment  of  the  mortgage 
through  the  false  and  fraudulent  representations  of  his  grantor  ;°^ 
or  that  there  was  no  agreement  for  assumption  between  the  parties  to 
the  deed,  and  the  agreement  was  inserted  in  the  deed  in  an  unusual 
place  and  escaped  the  notice  of  the  grantee  ;°*  or  that  the  agreement 
to  assume  a  mortgage  is  too  indefinite  and  uncertain  to  render  the 
purchaser  liable.*^ 

Where  the  deed  recites  that  the  land  is  purchased  "subject  to"  a 
mortgage,  the  vendee  will  not  be  personally  charged  with  its  pay- 
ment."' 

A  mortgagee  the  payment  of  whose  mortgage  has  been  assumed  by 
a  purchaser  is  under  no  obligation  to  take  a  personal  judgment  or  a 
judgment  for  a  deficiency  against  the  purchaser.  He  can  stand  upon 
the  mortgage  and  the  mortgagor's  personal  liability,  leaving  the  latter 
to  pursue  his  remedy  against  the  purchaser."" 

§  755.  How  mortgagee  may  take  advantage  of  agreement. — ^The 
ground  upon  which  a  mortgagee  was  at  first  allowed  to  take  advantage 
directly  of  the  usual  clause  in  a  deed,  whereby  the  grantee  assumes  the 
payment  of  the  mortgage,  was  stated  to  be  that  as  between  the  parties 
to  the  deed  the  grantee  thereby  becomes  the  principal  debtor  for  the 
mortgage  debt,  which  has  been  allowed  to  him  out  of  the  purchase- 
money,  and  the  grantor  is  thenceforward  merely  a  surety  for  the 
debt;^  and  then,  upon  the  familiar  principle  that  the  creditor  is  en- 

"  Dunning  v.  Leavitt,  85  N.  Y.  30,  "'  Munsel  v.  Beals,  5  Kans.  App. 

39  Am.  Rep.  617.  736,  44  Pac.  984. 

"'  Crowe  V.  Lewin,   95   N.  Y.  423.  "» Walker  v.  Goodslll,  54  Mo.  App. 

»*  Stevens'  Institute  of  Technology  631. 

V.  Sheridan,  30  N.  J.  Eq.  23.  ™  McKinley-Lannlng  L.  &c.  Co.  v. 

»=  Starbird  v.  Cranston,  24  Colo.  20,  Bassett,  5  Kans.  App.  469,  46  Pac. 

48  Pac.   652;    Benedict  v.  Hunt,  32  999. 

Iowa  27.  'Union  Mut.  L.  Ins.  Co.  v.  Han- 

"BuU  V.  Titsworth,  29  N.  J.  Bq. ,  ford,  143   U.  S.  187,  36  L.   ed.  118, 

73.  12  Sup.  Ct.  437,  per  Gray,  J.;  Craw- 
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titled  by  way  of  equitable  subrogation  to  all  securities  held  by  a 
surety  of  the  principal  debtor,  the  mortgagee  is  entitled  to  the  benefit 
of  this  agreement  made  by  the  purchaser,  although  he  did  not  know 
of  its  existence  till  long  afterward.  A  court  of  equity,  having  the 
mortgagor,  the  mortgagee,  and  the  grantee  before  it,  may  adjust  in 
one  suit  the  rights  of  all  the  parties.  In  different  forms  this  is  in 
substance  the  doctrine  of  the  cases.^  The  right  of  the  mortgagee  to 
this  remedy  does  not  result  from  any  fixed  or  vested  right  in  him, 
arising  either  from  the  acceptance  by  the  subsequent  purchaser  of 
the  conveyance  of  the  mortgaged  premises,  or  from  the  obligation  of 
the  grantee  to  pay  the  mortgage  debt  as  between  himself  and  his 
grantor.  The  mortgagee's  relief  depends  upon  no  original  equity  re- 
siding in  himself,  but  upon  the  right  of  the  mortgagor  against  his 
grantee,  to  which  the  mortgagee  succeeds.  Then  he  is  allowed  in 
equity  to  recover  a  deficiency  of  the  grantee  by  a  mere  rule  of  proce- 
dure, going  directly  as  a  creditor  against  the  grantee,  in  order  to  avoid 
circuity  of  action,  and  save  the  mortgagor,  as  an  intermediate  party, 
from  being  harassed  for  the  payment  of  the  debt,  and  then  driven  to 
seek  relief  over  against  his  grantee,  upon  whom  the  liability  would  ul- 
timately fall.^ 


ford  v.  Edwards,  33  Mich.  354,  per 
Marston,  J.;  Fisk  v.  Stevens 
(Utah),  33  Pac.  249.  See  also  Beach 
V.  Walte,  21  Cal.  App.  304,  131  Pac. 
880;  Wyatt  v.  Dufrene,  106  111.  App. 
214;  Boice  v.  Coffeen  (Iowa),  138 
N.  W.  857;  North  End  Sav.  Bank  v. 
Snow,  197  Mass.  339,  83  N.  E.  1099, 
125  Am.  St.  368;  Priddy  v.  Miners' 
&c.  Bank,  132  Mo.  App.  279,  111  S. 
W.  865;  Germania  Life  Ins.  Co.  v. 
Casey,  184  N.  Y.  554,  76  N.  E.  1095. 
^Trotter  v.  Hughes,  12  N.  Y.  75, 
62  Am.  Dec.  137;  Russell  v.  Pistor, 
7  N.  Y.  171,  57  Am.  Dec.  509;  Cor- 
nell V.  Prescott,  2  Barb.  (N.  Y.)  16; 
Marsh  v.  Pike,  10  Paige  (N.  Y.)  595, 
597;  King  v.  Whitely,  10  Paige  (N. 
Y.)  465;  Halsey  v.  Reed,  9  Paige 
(N.  Y.)  446;  Curtis  v.  Tyler,  9  Paige 
(N.  Y.)  432;  Blyer  v.  Monholland,  2 
Sandf.  Ch.  (N.  Y.)  478;  Thompson 
v.  Cheeseman,  15  Utah  43,  48  Pac. 
477;  Clark  v.  Fisk,  9  Utah  94,  33 
Pac.  248;  Fisher  v.  White,  94  Va. 
236,  26  S.  E,  573;  Francisco  v.  Shel- 
ton,  85  Va.  779,  8  S.  E.  789;  Osborne 
v.  Cabell,  77  Va.  462;  Willard  v. 
Worsham,  76  Va.  392;  Vanmeter  v. 
Vanmeter,  3  Grat.  (Va.)  148;  Whit- 
lock  V.  Gordon    (Va.),   1  Va.  L.  J. 


370;    Bassett  v.  Bradley,  48  Conn. 

224,  not  followed,  however,  in  Meech 
V.  Ensign,  49  Conn.  191,  44  Am.  Rep. 

225.  In  Douglass  v.  Wells,  18  Hun 
(N.  Y.)  88,  95,  Bockes,  J.,  says:  "It 
is  somewhat  perplexing  to  deter- 
mine precisely  the  ground  on  which 
the  rule  now  established  in  our 
state  is  made  to  rest,  whether  on 
the  ground  that  the  assuming  of  the 
mortgage  debt  by  the  grantee  cre- 
ates a  privity  of  contract  between 
him  and  the  mortgagee,  or  makes 
the  latter  privy  to  the  consideration 
of  the  promise,  or  that  the  right  of 
action  in  the  mortgagee  springs 
simply  from  the  promise  of  the 
grantee  made  to  the  grantor  for  the 
mortgagee's  benefit.  Whatever  may 
be  the  ground  of  the  ruling,  it  is 
now  firmly  and  definitely  settled  in 
the  courts  of  this  state  that  the 
promise  of  the  grantee,  in  a  case 
like  this  under  consideration,  may 
be  adopted  and  enforced  by  the 
mortgagee  as  a  personal  obligation 
of  the  former  to  the   latter." 

=  Crowell  v.  Hospital  of  St.  Bar- 
nabas, 27  N.  J.  Bq.  650, — substan- 
tially the  language  of  Depue,  J. 
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§  755a.  How  liability  enforced. — To  support  an  action  upon  this 
ground,  therefore,  it  is  necessary  in  the  first  place  that  the  grantor, 
in  whose  favor  the  stipulation  is  made,  should  himself  be  personally 
liable  for  the  debt  assumed  by  the  grantee;  and,  in  the  second  place, 
that  there  be  a  debt  or.  some  obligation,  on  the  part  of  the  person 
assuming  the  payment  of  the  mortgage,  to  support  his  undertaking. 
If  the  grantor  be  not  the  mortgagor  himself,  or  one  who  has  bound 
himself  personally  for  the  payment  of  the  mortgage  debt,  the  grantee 
in  assuming  the  payment  of  the  mortgage,  does  not  become  personally 
liable  through  the  grantor  to  the  holder  of  the  mortgage  to  pay  the 
debt  to  him.*  There  is  in  such  case  no  chance  for  any  equitable  subro- 
gation, and  the  agreement  is  considered  as  a  mere  declaration  that  the 
property  was  conveyed  to  the  purchaser  subject  to  the  lien  of  the 
mortgage.** 

Under  this  view,  a  mortgagee's  right  under  a  purchaser's  agreement 
to  assume  the  mortgage  was  at  first  regarded  as  an  equitable  right, 
which  could  be  enforced  only  by  equitable  suit."  Where  foreclosure 
is  eflEected  by  suit  in  equity,  this  right  is  usually  enforced  by  making 
the  purchaser  a  party  to  the  bill,  and  asking  for  a  personal  decree 
for  deficiency  against  him.''  The  mortgagee  generally  enforces  this 
liability  of  the  purchaser  by  making  him  a  party  to  the  foreclosure 
suit  as  provided  by  statute.^ 

The  foreclosure  of  the  mortgage  against  the  mortgagor  and  his 
grantee,  who  has  assumed  its  payment,  does  not  affect  the  personal 
liability  of  such  grantee,  unless  such  liability  be  actually  litigated  in 

""♦Ward  v.   De  Oca,   120   Cal.   102,  Paige   (N.  Y.)   465.    See  post  §  760. 

52  Pac.  130;  Morris  v.  Mix,  4  Kans.  "Carter  v.  Holaliaii,  92  N.  Y.  498; 

App.  654,  46  Pac.  58;  Hicks  v.  Ham-  Trotter  v.  Hughes,  12  N.  Y.  74,  62 

ilton,  144  Mo.  495,  46  S.  W.  432,  66  Am.  Dec.  137;   King  v.  Whitely,  10 

Am.  St.  431;  Mount  v.  Van  Ness,  33  Paige   (N.  Y.)   465.    See  also  Thorp 

N.  J.  Eq.  262;  Norwood  v.  De  Hart,  v.  Keokuk  Coal  Co.,  48  N.  Y.  253. 

30  N.  J.  Bq.  412;  Wise  v.  Puller,  29  See  ante  §  579,  and  post  §  760. 

N.  J.  Eq.  257;  Crowell  v.  Hospital  of  °Willard  v.  Worsham,  76  Va.  392. 

St.  Barnabas,  27  N.  J.  Eq.  650;  Cro-  See  post  §  762. 

well  V.  Currier,  27  N.  J.  Eq.   152;  'Rogers   v.    Herron,    92    111.   583; 

Portland  Trust  Co.  v.  Nunn,  34  Ore.  Bull  v.  Titsworth,  29  N.  J.  Eq.  73; 

166,    55     Pac.     441 ;     Young    Men's  Crowell  v.  Hospital  of  St.  Barnabas, 

Christian  Assn.  v.  Croft,  34  Ore.  106,  27  N.  J.  Eq.  650. 

55  Pac.  439,  75  Am.  St.  568;  Moore's  =Hayden   v.   Drury,    3    Fed.    782; 

Appeal,  89  Pa.  St.  450,  32  Am.  Rep.  Johnson   v.   Harder,   45    Iowa   677; 

469 ;   Osborne  v.  Cabell,  77  Va.  462.  Ream  v.  Jack,  44  Iowa  325 ;  Ross  v. 

See  also  Rogers  v.  Herron,  92   111.  Kennison,  38  Iowa  396;   Schmucker 

583;    Johnson   v.   Harder,   45    Iowa  v.  Sibert,  18  Kans.  104,  26  Am.  Rep. 

677;    Ream  v.  Jack,   44   Iowa   325;  765;   Anthony  v.  Herman,  14  Kans. 

Anthony  v.  Herman,  14  Kans.  494;  494;    Miller  v.  Thompson,  34  Mich. 

Trotter  v.  Hughes,  12  N.  Y.  74,  62  10. 
Am.  Dec.  137;  King  v.  Whiteley,  10 
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such  foreclosure  proceeding."  Now  the  purchaser's  liability  on  his 
covenant  of  assumption  may  generally  be  enforced  in  a  suit  at  law.^° 
He  is  held  liable  in  assumpsit,  but  not  in  an  action  of  covenant.^^ 

In  Connecticut,  before  the  statute  of  1881,  it  was  said  that  in  the 
ordinary  case  of  a  purchase  of  an  equity  of  redemption  from  a  mort- 
gagor, with  a  provision  in  the  deed  that  the  grantee  shall  assume  and 
pay  the  mortgage  debt,  no  right  of  action  on  the  promise  accrues  to 
the  mortgagee.  To  give  the  mortgagee  such  right  of  action,  the 
promise  must  have  been  intended  for  his  benefit ;  it  is  not  enough  that 
a  benefit  may  accrue  to  him.^^ 

§  756.  Junior  mortgagee  assuming  payment  not  liable. — Accord- 
ingly, when  such  an  agreement  to  assume  the  payment  of  a  mortgage 
is  contained  in  a  mortgage,  it  does  not  as  a  general  rule  impose  any 
personal  liability  upon  the  mortgagee  for  the  payment  of  the  prior 
mortgage  debt,  which  can  be  enforced  against  him  by  the  prior  mort- 
gagee.^^ The  subsequent  mortgagee  owes  no  money  for  the  land  which 
he  can  promise  to  pay  to  the  prior  mortgagee,  for  he  does  not  acquire 
title  to  the  land.  Where  one  "buys  the  land  absolutely  for  a  stipulated 
price,  and  instead  of  paying  the  whole  of  it  to  his  grantor  he  is 
allowed  to  retain  a  part,  which  he  agrees  to  pay  to  a  creditor  of  a 
grantor  having  a  lien  upon  the  land,  the  amount  which  he  thus  agrees 
to  pay  is  his  own  debt,  which,  by  arrangement  with  his  grantor,  he  has 
agreed  to  pay  to  the  creditor  of  the  latter,  and,  although  this  arrange- 
ment, not  being  assented  to  by  the  creditor,  does  not  discharge  the 
grantee  from  liability,  yet,  as  between  him  and  the  party  who  has 
assumed  it,  the  grantor  is  a  mere  surety.  If  the  grantee  pays  it,  he 
pays  only  what  he  agreed  to  pay  for  the  land,  and  pays  it  in  the 
manner  agreed  upon.  And  there  is  no  hardship  in  allowing  either  the 
grantor  or  the  mortgagee  to  enforce  its  payment.  But  in  the  case  of  a 
party  having  the  land  merely  as  security,  such  an  undertaking  is 
simply  a  promise  to  advance  money  to  pay  the  debt  of  his  grantor  or 
mortgagor,  which  money,  when  advanced,  the  junior  mortgagee  can 
collect  under  his  mortgage."^^ 

°  Rouse  v.  Bartholomew,  51  Kans.  "Meech  v.  Ensign,  49  Conn.  191, 

425,   32   Pac.   1088;    McRae  v.   Ken-  44  Am.  Rep.  225. 

nedy,  56  Minn.  266,  57  N.  W.  659;  "Bassett  v.  Bradley,  48  Conn.  224; 

Washington  h.  Ins.  Co.  v.  Marshall,  Pardee  v.  Treat,  82  N.  Y.  385;  Garn- 

56  Minn.  250,  57  N.  W.  658.  sey  v.  Rogers,  47  N.  Y.  233,  7  Am. 

'» See  post  §  762.  Rep.  440.    See  post  §  761. 

"Hollister  v.  Strahon,  23  S.  Dak.  "Mr.  Justice  Rapallo,  in  Garnsey 

570,   122   N.  W.   604.  v.  Rogers,  47  N.  Y.  283,  7  Am.  Rep. 

440. 
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In  like  manner  a  prior  mortgagee,  who  has  received  from  the  mort- 
gagor a  release  of  the  equity  of  redemption  subject  to  a  second  mort- 
gage, not  in  payment  of  his  mortgage  but  as  additional  security,  is  not 
liable  to  pay  the  second  mortgage  debt,  although  his  deed  recites  that 
it  is  made  in  consideration  of  his  mortgage  and  the  balance  due  on 
the  second  mortgage.  He  may  show  by  parol  what  was  the  real  con- 
sideration.^° 

§  757.  Effect  of  assumption  in  absolute  deed  which  is  in  fact  a 
mortgage. — The  fact,  that  the  assumption  of  the  prior  mortgage  is 
made  in  an  absolute  deed  intended  as  a  mortgage,  does  not  change  this 
rule.^"  But  where  the  deed  to  the  grantee  is  absolute,  he  incurs  an 
absolute  obligation  to  pay  the  mortgage  by  assuming  it,  and  the 
grantor  can  not  release  this  obligation  without  the  consent  of  the 
mortgagee.^^ 

The  title  of  the  grantee  is  defeasible.  The  grantor  reserves  the  right 
to  annul  it  by  paying  the  debt,  and,  when  he  does  so,  he  discharges 
the  agreement  to  pay  the  prior  mortgage.  "The  reservation  of  this 
right  is  inconsistent  with  the  idea  that  the  assumption  by  the  grantee 
was  for  the  benefit  of  the  prior  mortgagee ;  for,  if  it  were,  the  grantor 
would  have  no  control  over  the  rights  thus  acquired  by  a  third  party. 
The  reservation  of  this  control  by  the  grantor  shows  that  the  agree- 
ment was  for  his  benefit  only,  and  prevents  its  inuring  to  the  benefit 
of  any  third  party."^' 

Moreover,  in  such  case  the  grantee  receives  no  money  with  which 
to  pay  a  prior  mortgage  debt,  nor  any  conveyance  of  the  entire  estate 
upon  a  consideration  of  which  the  amount  of  the  prior  mortgage  debt 
formed  a  part.   He  receives  merely  a  mortgage  title,  defeasible  upon 

"Huebsch  v.   Scheel,   81   111.   281.  1072;  Judson  v.  Dada,  79  N.  Y.  373; 

'"Gaffney  v.  Hieks,  131  Mass.  124;  Campbell  v.  Smltli,  71  N.  Y.  26,  27 

Arnaud  v.  Grigg,  29  N.  J.  Eq.  482;  Am.  Rep.  5;  Kelly  v.  Roberts,  40  N. 

Cole  V.  Cole,  110  N.  Y.  630,  17  N.  E.  Y.  432;   Hartley  v.  Harrison,  24  N. 

682,  affg.  44  Hun  624;    Garnsey  v.  Y.  170;    Flagg  v.  Hunger,  9   N.  Y. 

Rogers,  47   N.  Y.   233,  7  Am.  Rep.  483;  Douglass  v.  Wells,  18  Hun  (N. 

440.    The  case  of  Rlcard  v.  Sander-  Y.)   88;  Bassett  v.  Hughes,  43  Wis. 

son,  41  N.  Y.  179,  may  perhaps  be  319. 

distinguished   in  some  particulars;         "Per  Rapallo,  J.,   in   Garnsey  v. 

but  if  not,  must  yield  to  the  later  Rogers,   47   N.  Y.  233,   7   Am.   Rep. 

decision  of  Garnsey  v.  Rogers,  47  N.  440.     The  terms  of  the  defeasance 

Y.   233,  7  Am.   Rep.   440.    See   also  enabled   the   grantor   to   annul   the 

Bassett  v.  Bradley,  48  Conn.  224.  conveyance    on   paying   simply    the 

"Starbird   v.    Cranston,   24    Colo,  debt  which  he  owed  to  the  grantee. 

20,  48  Pac.  652;  Durham  v.  Bischof,  On  this  ground  the  case  is  distin- 

47  Ind.  211;    Gibson  v.  Hambleton,  guished  from  the  ordinary  case  in 

52  Nebr.  601,  72  N.  W.  1033;   Field  Pardee  v.   Treat,   18   Hun    (N.   Y.) 

V.  Thistle,  58  N.  J.  Eq.  339,  43  Atl.  298. 
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the  payment  of  a  debt,  or  the  performance  of  some  other  obligation. 
Upon  the  performance  of  the  condition  he  is  obliged  to  release  or  re- 
convey  the  property  to  the  grantor.  He  is  to  reconvey  merely  the  title 
or  interest  conveyed  to  him.  He  received  nothing  from  his  grantor 
which  is  a  consideration  for  undertaking  to  pay  a  prior  mortgage 
debt;  and  therefore  he  is  under  no  obligation  either  to  his  grantor 
or  to  the  prior  mortgagee  to  pay  such  debt.^' 

But  a  grantee  was  held  liable  to  the  mortgagee  on  his  covenants 
to  assume  and  pay  the  mortgage,  where  he  had  taken  an  absolute  con- 
veyance at  the  request  of  another  and  for  his  benefit,  except  so  far  as 
the  profits  of  the  land  were  to  be  security  for  a  debt  owed  him  by  the 
person  for  whom  he  took  the  conveyance.  The  deed  in  this  case  was 
executed  with  the  name  of  the  grantee  left  blank.  The  purchaser,  by 
agreement  with  one  to  whom  he  was  indebted,  inserted  his  debtor's 
name  as  grantee  in  the  deed,  with  the  understanding  that  the  profits 
should  be  applied  on  account  of  the  debt.  In  a  suit  against  the  grantee 
for  a  deficiency  after  a  foreclosure  of  the  mortgage,  it  was  held  the 
grantee  was  the  absolute  owner  in  fee  of  the  premises ;  that  the  rights 
of  the  parties  were  to  be  determined  by  the  facts  existing  when  he 
consented  to  take  the  deed  with  a  covenant  to  pay  the  mortgage,  and 
that  he  was  liable  upon  the  covenants.^" 

Even  if  the  words  "under  and  subject"  to  a  mortgage  could  import 
a  promise  of  payment  in  any  case,  they  will  not  create  any  personal 
liability  on  the  part  of  the  grantee  when  he  merely  took  the  convey- 
ance to  oblige  the  real  purchaser,  and  is  merely  a  dry  trustee  for  him. 
The  criterion  of  personal  liability  for  an  incumbrance  upon  property 
purchased  is  to  be  found  in  the  contract  or  consent  of  the  purchaser 
to  become  bound  for  the  debt  where  it  forms  a  part  of  the  price  he  is 
to  pay  for  the  incumbered  property.  But  where  the  property  is  cast 
upon  a  person  by  act  of  law,  or  by  the  agency  of  others,  who  are  the 

^  Gaffney  v.  Hicks,  131  Mass.  124.  would  be  an  extraordinary  and  in- 

"Taklng    the    two    instruments    to-  equitable  construction  of  the  agree- 

gether  as  constituting  one  contract,  ment  to  reconvey,  not  to  require  of 

the  terms  of  the  agreement  to  re-  the  grantor  upon  reconveyance  the 

convey    control    the    terms    of    the  same  assumption  of  the  prior  mort- 

deed;   not  only  so  far  as  the  deed  gage;    and  the   result  would   be  to 

purports  to  be  an  absolute  convey-  make   the   grantor   pay   a   sum    of 

ance,  but  also  so  far  as  it  purports  money,    which    the    grantee    would 

to  impose  on  the  grantee  the  duty  have  to  pay  back  when  he  seeks  to 

of  paying   off  the   prior   mortgage,  redeem."    Per  Endicott,  J. 

When    the    grantor    redeems    this  ^»  Campbell  v.  Smith,  8  Hun  6,  affd. 

mortgage  he  must  do  so  according  71  N.  Y.  26,  27  Am.  Rep.  5,  following 

to  its  terms,   and   one   of  them  is,  Lawrence  v.  Fox,  20  N.  Y.  268.    See 

that  the  defendant  shall  reconvey  also  Gaffney  v.  Hicks,  124  Mass.  301. 
subject  to  the  prior  mortgage.     It 
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beneficiaries,  there  is  no  reason  for  assuming  that  he  intended  to  bind 
himself  and  thereby  to  add  a  new  security  for  the  payment.^^ 

§  758.    When  action  allowed  on  promise  for  benefit  of  mortgagee. — 

The  broad  doctrine,  that  when  one  person  makes  a  promise  for  the 
benefit  of  a  third  person,  the  latter  may  maintain  an  action  upon  it, 
has  been  adopted  in  several  states,^^  and  in  some  the  action  may  be 
at  law.^^  It  is  not  needful  that  any  consideration  should  pass  from 
such  third  person,  or  that  he  should  know  of  it  at  the  time.  It  is  sufB- 
cient  that  the  promise  be  made  upon  a  valuable  consideration  passing 
to  the  grantee,  who  assumes  the  mortgage  from  his  grantor,  and  the 


^  Girard  Life  Ins.  &c.  Co.  v.  Stew- 
art, 86  Pa.  St.  89.  See  also  Lennig's 
Estate,   52  Pa.   St.  135. 

=^  Lawrence  v.  Fox,  20  N.  Y.  268; 
Burr  V.  Beers,  24  N.  Y.  178,  80  Am. 
Dec.  327.  The  latter  was  an  action 
at  law  upon  the  grantee's  undertak- 
ing, without  a  foreclosure  of  the 
mortgage,  and  without  making  the 
mortgagor  a  party.  Mr.  Justice  De- 
nio  agrees  that  the  previous  cases 
proceed  upon  the  principle  that  the 
undertaking  of  the  grantee  to  pay 
off  the  incumbrance  is  a  collateral 
security  acquired  by  the  mortgagor, 
which  inures  by  an  equitable  subro- 
gation to  the  benefit  of  the  mort- 
gagee; but  since  the  case  before  the 
court  was  a  suit  at  law,  and  the  doc- 
trine of  equitable  subrogation  could 
be  invoked  only  in  equity,  it  became 
necessary  to  determine  whether  the 
action  could  be  maintained  directly 
upon  the  grantee's  promise  in  law, 
and  it  was  decided  that  it  could  be. 
Starbird  v.  Cranston,  24  Colo.  20,  48 
Pac.  652;  Bay  v.  Williams,  112  111. 
91,  54  Am.  Rep.  209;  Daub  v.  Engel- 
bach,  109  111.  267;  Dean  v.  Walker, 
107  111.  540,  47  Am.  Rep.  467;  Thomp- 
son V.  Dearborn,  107  111.  87;  Flagg 
V.  Geltmacher,  98  111.  293;  Comstock 
V.  Hitt,  37  111.  542;  Twichell  v. 
Mears,  Fed.  Cas.  No.  14286,  8  Biss. 
(U.  S.)  211,  6  Rep.  40;  Hayden  v. 
Snow,  9  Biss.  (U.  S.)  511;  Ayres  v. 
Randall,  108  Ind.  595,  9  N.  E.  464; 
Carnahan  v.  Tousey,  93  Ind.  561; 
Rodenbarger  v.  Bramblett,  78  Ind. 
213;  Mansur  v.  Bartholomew,  19 
Alb.  L.  J.  52;  Lamb  v.  Tucker,  42 
Iowa  118;  Ross  v.  Kennison,  38  Iowa 
396;    Scott  v.    Gill.   19    Iowa   187; 


Thompson  v.  Bertram,  14  Iowa  476; 
Moses  V.  Dallas  Dist.  Ct.,  12  Iowa 
139;  Corbett  v.  Waterman,  11  Iowa 
86;  Center  v.  McQuesten,  24  Kans. 
480;  Cumberland  Nat.  Bank  v.  St. 
Clair,  93  Maine  35,  44  Atl.  123;  Fol- 
lansbee  v.  Johnson,  28  Minn.  311,  9  N. 
W.  882;  Fitzgerald  v.  Barker,  70  Mo. 
685,  13  Mo.  App.  192,  affd.  85  Mo.  13; 
Heim  v,  Vogel,  69  Mo.  529;  Rockwell 
V.  Blair  Sav.  Bank,  31  Nebr.  128,  47 
N.  W.  641;  Cooper  v.  Foss,  15  Nebr. 
515,  19  N.  W.  506;  Gifford  v.  Corri- 
gan,  117  N.  Y.  257,  262,  22  N.  E.  756, 
where  Lawrence  v.  Fox  is  recurred 
to,  and  the  whole  subject  examined 
anew;  Todd  v.  Weber,  95  N.  Y.  181, 
47  Am.  Rep.  20;  Bennett  v.  Bates,  94 
N.  Y.  354;  Slauson  v.  Watkins,  86  N. 
Y.  660;  Smith  v.  Truslow,  84  N.  Y. 
597;  Hand  v.  Kennedy,  83  N.  Y.  149, 
13  J.  &  S.  385;  Miller  v.  Winchell, 
70  N.  Y.  437;  Pike  v.  Seiter,  15  Hun 
(N.  Y.)  402;  Ludington  v.  Low,  21 
J.  &  S.  (N.  Y.)  374;  Indiana  Yearly 
Meeting  v.  Haines,  47  Ohio  St.  423, 
25  N.  E.  119;  Merriman  v.  Moore, 
90  Pa.  St.  78;  Thompson  v.  Cheese- 
man,  15  Utah  43,  48  Pac.  477;  Stites 
V.  Thompson,  98  Wis.  329,  73  N.  W. 
774;  Bassett  v.  Hughes,  43  Wis.  319; 
McDowell  V.  Laer,  35  Wis.  171.  Con- 
tra in  Massachusetts:  Creesy  v. 
Willis,  159  Mass.  249,  34  N.  E.  265; 
Coffin  V.  Adams,  131  Mass.  133;  Pren- 
tice V.  Brimhall,  123  Mass.  291.  See 
also  Morris  v.  Fidelity  Mtg.  Bond 
Co.  (Ala.),  65  So.  810;  Wyatt  v. 
Dufrene,  106  111.  App.  214;  Hollister 
V.  Strahon,  23  S.  Dak.  570,  122  N. 
W.  604.  See  post  §§  761,  762. 
=«  See  post  §  762. 
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mortgagee,  in  adopting  the  act  of  the  latter  for  his  benefit,  is  brought 
into  privity  with  the  promisor,  and  may  enforce  the  promise,  as  if  it 
were  made  directly  to  him.^* 

There  is  a  sufficient  consideration  for  such  an  agreement  of  a 
grantee  where  his  grantor  has  purchased,  the  property  in  his  own 
name,  and  after  malting  a  mortgage  for  a  portion  of  the  purchase- 
money  has  conveyed  an  individual  portion  to  the  grantee  by  a  deed 
which  recites  that  the  grantee  was  jointly  interested  in  the  premises, 
the  title  having  for  convenience  been  taken  in  the  name  of  the  grantor, 
and  that  the  grantee  assumed  and  agreed  to  pay  his  proportion  of  the 
mortgage.  The  grantee  could  not  have  obtained  a  conveyance  of  his 
interest  in  the  property  without  either  paying  or  agreeing  to  pay  his 
portion  of  the  mortgage.  Therefore  the  mortgagee  can  enforce  the 
mortgage  against  him  to  the  amount  of  the  portion  so  assumed.^  ^ 

In  order  to  recover  upon  this  theory,  it  is  essential  that  the  plain- 
tiff shall  have  some  relation  to  or  interest  in  the  lands  at  the  time 
the  promise  was  made.  One  who  acquires  an  interest  in  the  lands 
after  the  making  of  such  promise  can  not  claim  that  it  was  made  for 
his  benefit.^^  A  mere  stranger  can  not  intervene,  and  claim  by  action 
the  benefit  of  a  contract  between  the  parties  to  the  deed.  To  entitle 
a  third  person  to  claim  the  benefit  of  the  agreement  of  the  parties, 
there  must  be  either  a  new  consideration  or  some  prior  right  or  claim 
against  one  of  the  contracting  parties,  by  which  he  has  a  legal  interest 
in  the  performance  of  the  agreement.^^ 

The  agreement  of  the  purchaser,  receiving  title  by  quitclaim  deed, 
made  with  the  grantor,  as  a  part  of  the  consideration  of  the  convey- 
ance, to  assume  and  pay  the  mortgage  debt  on  the  land,  may  be 
enforced  by  the  mortgagee,  though  such  contract  is  not  embodied  in 
the  deed;  and  such  contract  is  not  necessarily  invalid  because  the 
same  is  not  in  writing.^^  Although  the  mortgagee  is  not  a  party  to  the 
contract  of  assumption,  he  may  enforce  it  as  made  for  his  benefit.^' 

"  Thorp  V.  Keokuk  Coal  Co.,  48  N.  The  courts  are  not  inclined  to  ex- 

Y.  253;   Lawrence  v.  Fox,  20  N.  Y.  tend   the    doctrine   of   Lawrence   v. 

268,  followed  by  Campbell  v.  Smith,  Fox  to  cases  not  clearly  within  the 

8  Hun  (N.  Y.)  6,  27  Am.  Rep.  5.  principle  of  that  decision.     Per  Al- 

==Dean  v.  Walker,  107  111.  540,  47  len,   J.,   in   Vrooman   v.   Turner,   69 

Am.   Rep.   467;    Brewer  v.   Dyer,   7  N.  Y.  280,  25  Am.  Rep.  195. 

Gush.    (Mass.)    337;    Hand   v.   Ken-  =»  Society  of  Friends  v.  Haines,  47 

nedy,  83  N.  Y.  149,  13  J.  &  S.  384.  Ohio  St.  423,  25  N.  E.  119. 

»■  Miller  v.  Winchell,  70  N.  Y.  437.  ^  Herd  v.  Tuohy,  133   Cal.  55,  65 

"Vrooman   v.    Turner,    69    N.    Y.  Pac.  139;    Roberts  v.  Fitzallen,  120 

280,  25  Am.  Rep.  195;   Cashman  v.  Cal.  482,  52  Pac.  818;    Ward  v.  De 

Henry,  75  N.  Y.  103,  19  Alb.  L.  J.  Oca,  120  Cal.  102,  52  Pac.  130;   Hop- 

29,  55  How.  Pr.  234,  31  Am.  Rep.  437.  kins  v.  Warner,  109  Cal.  133,  41  Pac. 
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The  agreement  of  the  purchaser  inures  in  equity  to  the  mortgagee's 
benefit,  and  in  a  court  of  equity  the  purchaser  is  liable  directly  to 
him.  The  grantor  becomes  the  surety  of  the  purchaser,  and  may  file 
a  bill  against  him  and  the  mortgagee  to  compel  the  purchaser  to  pay 
the  debt  directly  to  the  mortgagee,  or  at  least  so  much  of  it  as  might 
be  left  after  exhausting  the  mortgaged  premises.  The  purchaser  owes 
the  money,  and  common  honesty  requires  that  he  should  pay  it  di- 
rectly to  the  creditor.  When  the  parties  are  all  before  a  court  of  equity, 
instead  of  sending  the  money  from  the  purchaser  who  owes  it  to  his 
grantor,  and  perhaps  through  several  successive  grantors  back  to  the 
mortgagor  and  from  him  to  the  mortgagee,  the  last  purchaser  who  has 
assumed  the  mortgage  will  be  required  to  pay  it  directly  to  the  person 
ultimately  entitled  to  receive  it.^" 

But  if  the  second  or  other  subsequent  purchaser,  instead  of  di- 
rectly assuming  and  agreeing  to  pay  the  mortgage,  merely  agrees  with 
his  grantor  to  save  him  harmless  therefrom,  the  mortgagee  has  no 
right  of  action  against  such  subsequent  purchaser.^' 

A  subsequent  assignee  of  the  mortgage  has  the  same  right  of  action 
against  the  purchasers  who  have  assumed  the  mortgage  that  the  mort- 
gagee himself  had.'^ 

The  mere  acceptance  by  a  grantee  of  mortgaged  property  of  a  con- 
veyance containing  a  clause  assuming  the  mortgage  does  not  render 
him  liable  for  the  mortgage  debt  in  an  action  of  covenant,  but  only  in 
assumpsit.^  ^  But  it  has  been  held  in  North  Carolina  that  a  written 
agreement  between  the  mortgagee,  his  mortgagor  and  the  grantee  of 
the  latter  that  such  grantee  will  assume  to  pay  the  mortgage  debt  is 

868;  Colchester  Sav.  Bank  v.  Brown,  Pa.  St.  606,  35  Atl.  871,  55  Am.  St. 

75  Conn.  69,  52  Atl.  316;  Stuyvesant  741. 

V.  Western  Mtg.  &c.  Co.,  22  Colo.  28,  =»Blssell  v.  Bugbee  (Ind.),  8  Cent. 

43  Pac.  144;    Cooley  v.  Murray,  11  L.  J.  272;  First  Nat.  Bank  v.  Schus- 

Colo.  App.  241,  52  Pac.  1108;  Board-  sler  (Ky.),  2  S.  W.  145. 

man    v.    Larrabee,    51    Conn.    39;  "First    Nat.    Bank    v.    Schussler 

Wbicker  v.  Hushaw,  159  Ind.  1,  64  (Ky.),  2  S.  W.  145. 

N.  E.  460;  Hammons  v.  Bigelow,  115  '^Hayden  v.  Snow,  9  Biss.  (XT.  S.) 

Ind.  363,  17  N.  E.  192;  Ayres  v.  Ran-  511,    14    Fed.    70;    Smith   v.    Oster- 

dall,  108  Ind.  595,  9  N.  E.  464;  Flint  meyer,    68    Ind.    432;    Fitzgerald   v. 

V.  Winter  Harbor  Land  Co.,  89  Maine  Barker,  85  Mo.  13. 

420,   36   Atl.    634;    Webber  v.   Law-  ==  Atlanta,  K.   &c.  Railway  Co.   v. 

rence,  118  Mich.  630,  77  N.  W.  266;  McKinney,  124  Ga.  929,  53  S.  B.  701, 

Corning  v.  Burton,  102  Mich.  86,  62  6  L.  R.  A.   (N.  S.)  436,  110  Am.  St. 

N.  W.   1040;    Fitzgerald  v.   Barker,  215;  Pike  v.  Brown,  7  Cush.  (Mass.) 

85  Mo.  13;    Garneau  v.  Kendall,  61  133;  Maule  v.  Weaver,  7  Pa.  St.  329; 

Nebr.  396,  85  N.  W.  291;   Wager  v.  HoUlster  v.  Strahon,  23  S.  Dak.  570, 

Link,  150  N.  Y.  549,  44  N.  E.  1103;  122  N.  W.  604;  Taylor  v.  Forbes,  101 

Windle  v.  Hughes,  40  Ore.  1,  65  Pac.  Va.    658,    44    S.    B.    888;    Bishop   v. 

1058;  Blood  v.  Crew-Levick  Co.,  177  Douglass,  25  Wis.  696. 
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not  assignable,  and  an  action  of  assumpsit  can  not  be  maintained 
thereon  by  one  to  whom  the  mortgage  debt  has  been  transferred.^* 

Where,  prior  to  its  acceptance  by  the  mortgagee,  the  obligation  of  a 
grantee  to  assume  the  mortgage  is  canceled  and  released  by  a  recon- 
veyance of  the  land  to  the  mortgagor,  the  mortgagee  has  no  right  of 
action  against  such  grantee.^  ° 

§  759.  Suit  on  promise  witliaut  foreclosure. — Under  this  rule  the 
mortgagee  need  not  resort  to  a  foreclosure  suit  in  the  first  instance, 
but  may  sue  the  grantee  personally  on  his  undertaking  to  pay  the  debt ; 
and  he  may  do  this  even  when  the  mortgage  bond  provides  that  re- 
course shall  first  be  had  to  the  land,  and  then  only  to  the  obligor  for 
the  deficiency.'"' 

The  right  of  the  mortgagee  to  maintain  a  suit  at  law  against  a 
grantee  who  has  assumed  the  payment  of  the  mortgage  debt  is  some- 
times based  npon  the  theory  that  a  person  for  whose  benefit  a  contract 
is  made  may  sue  thereon;^'  and  the  right  is  sometimes  based  on  the 
theory  that  since,  by  the  grantee's  contract  to  pay  the  mortgage,  he 
becomes  the  principal  debtor,  and  his  grantor  the  surety,  and  since, 
in  equity,  a  creditor  is  entitled  to  be  subrogated  to  any  security  which 
the  surety  has  for  the  indemnity,  the  mortgagee  is  subrogated  to  the 
right  of  the  mortgagor  against  his  grantee.^  ^ 

In  the  case  of  Thorp  v.  Keokuk  Coal  Co.,  the  bonds  accompanying 
the  mortgage  contained  a  condition  that,  in  case  of  default,  recourse 

=*  Woodcock  V.  Bostic,  118  N.  Car.  Schmucker  v.  Slbert,  18  Kans.  104, 

822,  24  S.  E.  362.  26    Am.    Rep.    765;     Follansbee    v. 

^=^  Huffman    v.    Western    Mtg.    &c.  Jolinson,  28  Minn.  311,  9  N.  W.  882; 

Co.,  13  Tex.  Civ.  App.  169,  36  S.  W.  Gifford  v.  Corrigan,  117  N.  Y.  257, 

306.    See  also  Keller  v.  Ashford,  133  22  N.  E.  756,  6  L.  R.  A.  610,  15  Am. 

U.  S.  610,  33  L.  ed.  667,  10  Sup.  Ct.  St.  508;   Thorp  v.  Keokuk  Coal  Co., 

494;  Crowell  v.  Hospital  of  St.  Bar-  48  N.  Y.  253;   Burr  v.  Beers,  24  N. 

nabas,  27  N.  J.  Eq.  650;  Morrison  v.  Y.    178,    80   Am.    Dec.    327;    Foe    v. 

Barry,  10  Tex.  Civ.  App.  22,  30  S.  W.  Dixon,  60  Ohio  St.  124,  54  N.  E.  86, 

376;  Bassett  v.  Hughes,  43  Wis.  319.  71  Am.  St.  713;  Merriman  v.  Moore, 

=«  Thorp   V.   Keokuk   Coal   Co.,   48  90  Pa.  St.  78;  Urquhart  v.  Brayton, 

N.  Y.  253,  47  Barb.  439.     See  also  12   R.    I.    169;    Enos   v.    Sanger,   96 

Beeson  v.  Green,  103   Iowa  406,  72  Wis.  150,  70  N.  W.  1069. 

N.  W.  555;   Follansbe  v.  Menage,  28  "'Keller  v.  Ashford,  133  U.  S.  610, 

Minn.   311,  9  N.  W.   882;    Campbell  33  L.  ed.  667,  10  Sup.  Ct.  494;   Hop- 

V.  Smith,  71  N.  Y.  26,  27  Am.  Rep.  kins  v.  Warner,  109  Cal.  133,  41  Pac. 

5;    Burr  v.  Beers,  24  N.  Y.  178,  80  868;    Biddel   v.    Brizzolara,   64    Cal. 

Am.  Dec.  327;   King  v.  Whitely,  10  354,  30  Pac.  609;    Miller  v.  Thomp- 

Paige  (N.  Y.)  465,  Hoff.  477.  son,   34   Mich.   10;    Crowell  v.   Hos- 

"'Bay  V.   Williams,   112   III.   91,   1  pital  of  St.  Barnabas,  27  N.  J.  Eq. 

N.  E.  340,  54  Am.  Rep.  209;  Dean  v.  650;   Wager  v.  Link,  134  N.  Y.  122, 

Walker,   107   111.   540,   47   Am.   Rep.  31  N.  E.  213;   Osborne  v.  Cabell,  77 

467;    Gilbert  v.  Sanderson,  56  Iowa  Va.  462. 
349,  9  N.  W.  293,  41  Am.  Rep.  103; 
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must  first  be  had  to  the  lands  mortgaged,  and  that  the  obligors  would 
only  be  answerable  for  the  deficiency.^"  The  mortgage  had  not  been 
foreclosed,  and  of  course  the  obligors  were  not  liable  before  fore- 
closure; but  it  was  decided  that  the  grantee,  having  made  the  agree- 
ment for  a  sufiieient  consideration  passing  from  his  grantor,  was 
liable  upon  that  to  the  mortgagee  absolutely,  and  not  upon  the  con- 
dition contained  in  the  bonds  that  resort  should  first  be  had  to  the 
land  by  foreclosure  of  the  mortgage.  "It  matters  not,"  said  Mr.  Com- 
missioner Earl,  "that  the  mortgagor  was  not  liable  to  pay  personally 
until  after  foreclosure,  and  that  he  was  then  liable  only  for  the  de- 
ficiency. It  would  have  made  no  difference  if  he  had  not  been  liable 
at  all,  the  defendant  having  promised,  upon  a  sufficient  consideration, 
to  pay  the  debt.  This  suit  is  not  primarily  upon  the  bond  and  mort- 
gage, but  upon  the  promise  of  the  defendant  to  pay  it ;  and  this  prom- 
ise binds  the  defendant  to  pay  the  mortgage  debt  as  it  falls  due,  ac- 
cording to  the  terms  of  the  bond  and  mortgage.  It  was  not  a  con- 
ditional or  contingent  promise,  and  could  not  be  discharged  by  pay- 
ment only  of  a  portion  of  the  debt." 

§  760.     liability  of  grantee  though  grantor  himself  not  liable. — 

Under  this  rule  it  is  still  necessary,  according  to  the  New  York  and 
other  cases,  that  the  grantor  should  be  personally  liable  upon  the 
mortgage  which  his  grantee  has  assumed  the  payment  of,  in  order  to 
render  the  grantee  liable  upon  his  covenant  to  the  holder  of  the  mort- 
gage assumed;  thus  where  one  has  purchased  subject  to  a  mortgage 
which  he  has  not  assumed  to  pay,  and  this  grantee  conveys  to  another 
who  by  the  deed  assumes  and  agrees  to  pay  the  mortgage,  the  promisee 
has  no  interest  in  the  performance  of  this  agreement  and  the  mort- 
gagee can  not  recover  upon  such  agreement.  The  mortgagee  can 
recover  only  in  case  the  grantor  in  whose  deed  the  payment  was 
assumed  had  himself  assumed  the  payment  of  the  mortgage  debt, 
or  made  himself  personally  liable  for  it  in  some  way.*"    Therefore  a 

"°48  N.  Y.  253.    The  clause  In  the  ner,  In  the  Supreme  Court,  and  is 

deed  was:     "This  conveyance  being  therefore  erroneous.    Wager  v.  Link, 

made  subject  to  a  certain  mortgage,  134  N.  Y.  122,  31  N.  B.  213;  Trotter 

etc.,    the    payment    of    which    said  v.   Hughes,   12  N.  Y.   75;    Smith  v. 

mortgage,   etc.,   is   hereby   assumed  Cross,  16  Hun  (N.  Y.)  487;  Ward  v. 

by    the   party    of   the   second    part  De  Oca,  120  Cal.  102,  52  Pac.  130; 

hereto."  Anthony  v.  Mott,  10  Kans.  App.  105, 

"Vrooman  v.  Turner,  69  N.  Y.  280,  61  Pac.  509;  New  England  Trust  Co. 

revg.   8   Hun   78,  25  Am.  Rep.   195.  v.  Nash,  5  Kans.  App.  739,  46  Pac. 

The  decision  in  Real  Estate  Trust  987;  Lockrow  v.  Cline,  4  Kans.  App. 

Co.  V.  Balch,  13  Jones  &  S.   (N.  Y.)  716,  724,  46  Pac.  720;  Morris  v.  Mix, 

528,  was  made  upon  the  authority  4  Kans.  App.  654,  46  Pac.  58;    Nel- 

of  the  decision  of  Vrooman  v.  Tur-  son  v.  Rogers,  47  Minn.  103,  49  N. 
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grantee  who  has  assumed  to  pay  a  mortgage  as  part  of  the  consid- 
eration of  his  purchase  is  not  liable  for  a  deficiency  arising  upon  a 
foreclosure  and  sale,  in  case  his  grantor  was  not  personally  liable, 
legally  or  equitably,  for  the  payment  of  it.*^  But  there  is  a  sufficient 
liability  on  the  part  of  the  grantor  to  support  a  covenant  by  his 
grantee  to  assume  a  mortgage  in  case  the  grantor  has  given  a  bond 
to  the  mortgagee  conditioned  for  the  payment  of  the  mortgage,  which 
provides  that  the  mortgagee  should  first  exhaust  his  remedy  against 
the  mortgaged  property.    The  grantee  in  such  case  becomes  liable  to 


"W.  526;  Brown  v.  Stillman,  43  Minn. 
126,  45  N.  W.  2;  Hicks  v.  Hamilton, 
144  Mo.  495,  46  S.  W.  432,  66  Am.  St. 
431;  Eakin  v.  Shultz,  61  N.  J.  Eq. 
156,  47  Atl.  274;  Portland  Trust  Co. 
V.  Nunn,  34  Ore.  166,  55  Pac.  441; 
Young  Men's  Christian  Assn.  v. 
Croft,  34  Ore.  106,  55  Pac.  439,  75 
Am.  St.  568.  Otherwise  see  Marble 
Sav.  Bank  v.  Mesarvey,  101  Iowa 
285,  70  N.  W.  198;  Hare  v.  Murphy, 
45  Nebr.  809,  64  N.  W.  211,  29  L.  R. 
A.  851;  Stites  v.  Thompson,  98  Wis. 
329,  73  N.  "W.  774;  Enos  v.  Sanger, 
96  "Wis.  150,  70  N.  W.  1069,  65  Am. 
St.  38,  37  L.  R.  A.  862.  See  also 
Wood  V.  Johnson,  117  Minn.  267,  135 
N.  W.  746;  Clement  v.  Willett,  105 
Minn.  267,  17  L.  R.  A.  (N.  S.)  1094, 
127  Am.  St.  562,  117  N.  W.  491;  Kra- 
mer V.  Gardner,  104  Minn.  370,  116 
N.  W.  925,  22  L.  R.  A.  (N.  S.)  492; 
Jefferson  v.  Asch,  53  Minn.  466,  55 
N.  W.  604,  25  L.  R.  A.  257,  39  Am. 
St.  618;  Crone  v.  Stinde,  156  Mo. 
262,  55  S.  W.  863,  56  S.  W.  907; 
Wilbur  V.  Warren,  104  N.  Y.  192,  10 
N.  E.  263;  Jenkins  v.  Bishop,  136 
App.  Div.  104,  120  N.  Y.  S.  825.  See 
ante  §  755a. 

"Vrooman  v.  Turner,  69  N.  Y. 
280,  285,  25  Am.  Rep.  195,  per  Allen, 
J.:  "Judges  have  differed  as  to  the 
principle  upon  which  Lawrence  v. 
Fox  and  kindred  cases  rest;  but  in 
every  case  in  which  an  action  has 
been  sustained  there  has  been  a 
debt  or  duty  owing  by  the  promisee 
to  the  party  claiming  to  sue  upon 
the  promise.  Whether  the  deci- 
sions rest  upon  the  doctrine  of 
agency,  the  promisee  being  regarded 
as  the  agent  for  the  third  party, 
who,  by  bringing  his  action,  adopts 
his  acts,  or  upon  the  doctrine  of  a 
trust,  the  promisor  being  regarded 
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as  having  received  money  or  other 
thing  for  the  third  party,  is  not  ma- 
terial. In  either  case  there  must 
be  a  legal  right  founded  upon  some 
obligation  of  the  promisee,  in  the 
third  party,  to  adopt  and  claim  the 
promise  as  made  for  his  benefit." 
Collating  and  comparing  other 
similar  cases  supporting  the  doc- 
trine of  Lawrence  v.  Fox,  the 
learned  judge  says:  "In  Burr  v. 
Beers,  and  Thorp  v.  Keokuk  Coal 
Co.,  the  grantor  of  the  defendant 
was  personally  liable  to  pay  the 
mortgage  to  the  plaintiff,  and  the 
cases  were  therefore  clearly  within 
the  principle  of  Lawrence  v.  Fox, 
Halsey  v.  Reed,  and  Curtis  v.  Tyle, 
supra.  See  also  per  Bosworth,  J., 
Doolittle  V.  Naylor,  2  Bosw.  (N.  Y.) 
206,  225,  and  Ford  v.  David,  1  Bosw. 
(N.  Y.)  569.  It  is  claimed  that  King 
V.  Whitely  and  the  cases  following  it 
were  overruled  by  Lawrence  v.  Fox. 
But  it  is  very  clear  that  it  was  not 
the  intention  to  overrule  them,  and 
that  the  cases  are  not  inconsistent. 
The  doctrine  of  Lawrence  v.  Fox, 
although  not  questioned  and  criti- 
cised, was  not  first  adopted  in  this 
state  by  the  decision  of  that  case. 
It  was  expressly  adjudged  as  early 
as  1825,  in  Farley  v.  Cleveland,  4 
Cow.  (N.  Y.)  432,  affirmed  in  the 
court  for  the  correction  of  errors  in 
1827,  per  totam  curiam,  and  report- 
ed in  9  Cow.  639.  The  Chancellor 
was  not  ignorant  of  these  decisions 
when  he  decided  King  v.  Whitely, 
nor  were  Judge  Denio  and  his  as- 
sociates unaware  of  them  when 
Trotter  v.  Hughes  was  decided;  and 
Judge  Gray,  in  Lawrence  v.  Fox, 
says  the  case  of  Farley  v.  Cleve- 
land has  never  been  doubted." 
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the  mortgagee  for  any  deficiency  arising  on  a  sale  under  the  mort- 
gage." 

"A  conveyance  of  mortgaged  land  by  a  grantor  who  is  not  personally 
liable  for  the  payment  of  the  debt  thereby  secured  is  not  equivalent  to 
remitting  money  to  another  with  a  request  that  he  pay  it  over  to  the 
holder  of  the  mortgage  in  satisfaction  of  the  incumbrance,  in  consid- 
eration of  which  the  grantee  assumes  and  agrees  to  pay  such  debt. 
The  error  in  the  conclusion  by  which  the  grantee  under  such  circum- 
stances is  held  personally  liable  on  his  covenant  seems  to  lie  in  the 
adoption  of  theory  as  the  major  premise,  instead  of  basing  the  reason- 
ing upon  the  facts  involved.  If  the  grantor,  however,  is  personally 
liable  for  the  payment  of  the  mortgage  debt,  it  is  but  reasonable  to 
suppose  that  when  he  conveys  the  premises,  which  are  subject  to  the 
lien,  he  would  seek  indemnity  for  his  own  benefit,  and  insist  that  the 
person  to  whom  he  sold  the  land  should  assume  and  agree,  as  a  part 
of  the  consideration,  to  pay  the  debt  which  was  a  charge  thereon,  and 
the  grantee,  having  accepted  a  deed  poll  containing  such  a  covenant, 
becomes  personally  liable  for  the  payment  of  said  debt ;  but  this  cove- 
nant must  necessarily  inure  to  the  grantor  for  whose  benefit  it  was 
made,  rather  than  to  the  holder  of  the  mortgage,  who  has  given  no 
consideration  whatever  for  the  additional  assurance  which  he  thus  ob- 
tains by  reason  of  the  grantee's  covenant."*^ 

But  in  several  states  it  is  held  that  the  purchaser  is  liable  upon  his 
assumption  of  a  mortgage,  although  the  agreement  to  assume  be  in 
a  deed  from  a  grantor  who  was  under  no  personal  liability  to  pay  the 
mortgage.**  The  purchaser's  agreement  can  not  be  said  to  be  without 
consideration,  inasmuch  as  the  price  of  the  land  is  the  consideration. 
"A  vendor  may  direct  how  the  purchase-money  shall  be  paid.  He  may 
reserve  it  to  himself,  donate  it  to  a  public  charity,  or  may  make  such 
other  disposition  of  it  as  may  best  meet  his  views;  and  if  his  vendee 
agrees  to  pay  it  according  to  such  directions,  he  can  not  set  up  as  a 

"Wager  v.  Link,  134  N.  Y.  122,  31  v.  Mesarvey,  101  Iowa  285,  70  N.  W. 

N.    E.    213,   revg.   12    N.   Y.    S.    68.  198;  Crone  v.  Stlnde,  156  Mo.  262,  55 

When   this   case   was   again   before  S.  W.  863,  56  S.  W.  907;  Heim  v.  Vo- 

the  Court  of  Appeals  the  former  de-  gel,  69  Mo.  529;  Hare  v.  Murphy,  45 

cision    of    this    court   was    affirmed  Nebr.  809,  64  N.  W.  211;   Brewer  v. 

and  the  subject  fully  discussed  by  Maurer,  38  Ohio  St.  543,  43  Am.  Rep. 

Andrews,  C.  J.,  in  Wager  v.  Link,  436;   Merriman  v.  Moore,  90  Pa.  St. 

150  N.  Y.  549,  44  N.  E.  1103.  78;  McKay  v.  Ward,  20  Utah  149,  57 

'''Young  Men's  Christian  Assn.  v.  Pac.  1024;   Enos  v.  Sanger,  96  Wis. 

Croft,  34  Ore.  106,  55  Pac.  439,  75  150,  70  N.  W.  1069.     See  also  Harts 

Am.  St.  568.  v.  Emery,  184  111.  560,  56  N.  E.  865; 

«Dean   v.   Walker,    107    111.    541;  Panning  v.   Murphy,   126  Wis.   538, 

Birke  v.  Abbott,  103  Ind.  1,  1  N.  E.  105  N.  W.  1056,  4  L.  R.  A.   (N.  S.) 

485,  53  Am.  Rep.  474;  Marble  Bank  666,  110  Am.  St.  946;   Tweeddale  v. 
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defense  that  his  vendor  was  under  no  duty  to  apply  it  in  such  man- 
ner."" 

It  is  not  necessary  that  the  parties  for  whose  benefit  the  contract 
has  been  made  should  be  named  in  the  contract.  It  must  appear, 
however,  by  the  direct  terms  of  the  contract,  that  it  was  made  for  the 
benefit  of  such  parties.  It  can  not  be  implied  from  the  fact  that  the 
contract  would,  if  carried  out  between  the  parties  to  it,  operate  inci- 
dentally to  their  benefit.^^ 

§  760a.  Extension  of  liability  to  successive  grantees. — The  liabil- 
ity incurred  by  the  assumption  of  a  mortgage  by  a  grantee  of  the 
mortgaged  land  extends  to  the  last  of  several  successive  grantees,  each 
of  whom  assumes  payment  of  the  mortgage  indebtedness.  Thus  if  the 
mortgagor  conveys  the  land  to  A,  who  conveys  to  B,  who  conveys  to  C, 
each  grantee  assuming  the  mortgage  the  holder  of  the  mortgage  may 
maintain  an  action  against  the  last  purchaser  who  assumed  the  mort- 
gage or  against  any  other  purchaser  who  assumed  the  payment  of  it. 
Where,  as  in  the  case  stated,  the  chain  of  assumptions  from  the  mort- 
gagor to  th^  last  purchaser  is  unbroken.,  there  is  no  room  for  a  claim 
that  the  statute  can  not  operate  to  overleap  a  breach  in  this  chain.^' 
"It  is  contended  that  the  right  of  a  mortgagee  to  sue  one  who,  in  a 
conveyance  to  himself,  assumes  and  agrees  with  his  grantor  to  pay 
the  mortgage  debt,  is  one  which  can  not  be  conferred  by  law.  It  is 
said  that  a  statute  which,  like  the  present,  attempts  to  do  so  is  void 
as  an  interference  with  the  rights  of  parties  to  the  contract  in  at- 
tempting to  impose  a  liability  upon  one  of  the  parties  to  a  third  per- 
son not  a  party,  from  whom  no  consideration  passes  and  for  whose 
benefit  it  is  not  made.  *  *  *  The  defendant's  second  contention  is 
that,  even  if  the  right  to  sue  under  the  circumstances  outlined  is  one 
which  may  be  conferred  by  law,  the  statute  in  question  should  be 
construed  to  read  as  though  the  words  ^j  the  mortgagor'  were  in- 

Tweeddale,  116  Wis.  517,  93  N.  W.  75    Conn.    69,    citing    Merriman    v. 

440,  61  L.  R.  A.  509,  96  Am.  St.  1003.  Moore,    90   Pa.    St.    78;    Webster   v. 

^=Daub  V.  Englebach,  109  111.  267;  Fleming,  178  111.  140,  52  N.  E.  975; 

Dean  v.  Walker,  107  111.  541,  47  Am.  Ingram  v.  Ingram,   172  111.  287,  71 

Rep.  467;  Merriman  v.  Moore,  90  Pa.  111.  App.  497;   Dean  v.  Walker,  107 

St.  78,  81.  111.  540;  Carnahan  v.  Tousey,  93  Ind. 

"Biddel  v.  Brizzolara,  64  Cal.  354,  561;    Corning  v.  Burton,   102   Mich. 

30  Pac.  609;    Fry  v.  Ausman,  29  S.  86;  Pinch  v.  McCulloch,  72  Minn.  71; 

Dak.  30,  135  N.  W.  708,  39  L.  R.  A.  Norwood  v.  De  Hart,  30  N.  J.  Eq. 

(N.    S.)    150;    McKay   v.   Ward,    20  412;    Vrooman  v.  Turner,  69  N.  Y. 

Utah  149,  57  Pac.  1024,  46  L.  R.  A.  280;   McKay  v.  Ward,  20  Utah  149; 

623.  Enos  v.  Sanger,  96  Wis.  150. 

"Colchester  Sav.  Bank  v.  Browm, 
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serted  after  'conveyed,'  thus  limiting  the  liability  under  the  statute  to 
the  grantee  of  the  mortgagor.  The  only  considerations  urged  upon 
us  to  support  this  construction  are  purely  practical  ones,  such  as  are 
proper  to  be  addressed  to  a  law-making  body.  It  is  not  our  office  to 
legislate."^^ 

The  mortgagee  may  sue  a  subsequent  grantee,  or  any  number  of  sub- 
sequent grantees,  provided  he  is  able  to  show  in  each  case  the  ele- 
ments essential  to  sustain  an  action  against  the  first  grantee.*" 

The  liability  may  fall  upon  the  last  grantee  in  the  series  where  he 
has  assumed  the  mortgage  which  the  first  grantee  did  not  assume.^" 
But  if  an  intermediate  grantee  fails  or  refuses  to  assume  the  mortgage 
which  the  first  grantee  assumed,  the  last  grantee  may  not  be  liable.''^ 
A  grantee  is  not  relieved  from  the  liability  imposed  on  him  by  his 
covenant  to  assume  and  pay  a  mortgage  indebtedness  by  his  subse- 
quent conveyance  to  another  who  makes  a  like  covenant.'^ 

§  761.  Promise  expressly  for  mortgagee's  benefit. — The  promise 
must  be  express  or  upon  a  good  consideration.  The  doctrine  that  a 
promise  by  one  person  made  to  another  for  the  benefit  of  a  third  may 
be  enforced  by  the  latter,  although  he  was  not  privy  to  the  transaction, 
has  been  limited  to  cases  in  which  the  promise  is  expressly  stated  to 
be  for  his  benefit,  or  in  which  he  has  received  money  or  property 
out  of  which  to  pay  the  obligation  assumed  ;°^  for  it  has  been  held 
that  an  agreement  by  one  partner  with  another  to  pay  the  debts  of  the 
firm  can  not  be  enforced  by  a  firm  creditor,  because  the  agreement 
was  not  for  their  benefit,  but  to  exonerate  the  partner  from  his  lia- 
bility.^* The  doctrine  does  not  apply  in  case  of  a  mortgage  given  by 

*  Colchester  Sav.  Bank  v.  Brown,  Home  Bldg.  &c.  Assn.  v.  Winans,  24 

75  Conn.  69,  52  Atl.  316.  Tex.  Civ.  App.  544,  60  S.  W.  825. 

•     "Sidwell  V.  Wheaton,  114  111.  267,  '»Wood  v.  Smith,  51  Iowa  156,  50 

2  N.  E.  183;  Plagg  v.  Geltmacher,  98  N.  "W.  581;  Crone  v.  Stinde,  156  Mo. 

111.  293;  Carnahan  v.  Tousey,  93  Ind.  262,   55   S.   W.   863,   56   S.  "W.   907; 

561;   Bossingham  v.  Syck,  118  Iowa  Thomas  v.  Fourth  St.  M.  E.  Church, 

192,  91  N.  "W.  1047;  Anthony  v.  Mott,  24  Pa.  Co.  Ct.  642. 

10  Kans.  App.  105,  61  Pac.  509;  Ja-  "Madison     First    Nat.     Bank    v. 

ger  V.  VoUinger,  174  Mass.  521,  55  Schussler,  8  Ky.  L.    (Abst.)    516,  2 

N.  E.  458;  Higgins  v.  Evans,  188  Mo.  S.    "W.    145;    Nelson    v.   Rogers,    47 

627,  87  S.  "W.  973;    Hyde  v.  Miller,  Minn.  103,  49  N.  W.  526;   Brown  v. 

168  N.  Y.  590,  60  N.  E.  1113;   New  Stillman,  43  Minn.  126,  45  N.  W.  2; 

York  Li.  Ins.  Co.  v.  Aitkin,  125  N.  Y.  Williams    v.    Van    Geison,    76    App. 

660,  26  N.  E.  732;  Cashman  v.  Henry,  DIv.  592,  79  N.  Y.  S.  95. 

75    N.    Y.    103,    31    Am.    Rep.    437;  ""Webster  v.  Fleming,  178  111.  140, 

Samuel  v.  Peyton,  88  Pa.   St.  465;  52  N.  E.  975. 

Thomas  v.  Fourth  St.  M.  E.  Church,  ■»  Patton  v.  Adkins,  42  Ark.  197. 

24  Pa.  Co.  Ct.  642;   Mechanics'  Sav.  "Merrill  v.  Green,  55  N.  Y.  270. 
Bank  v.  Goff,  13  R.  I.  516;  Southern 
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a  surety  to  his  cosurety  to  protect  him  against  loss  beyond  a  certain 
amount  by  reason  of  having  become  security  for  the  principal.  A 
creditor  of  the  principal  is  not  entitled  to  be  subrogated  in  equity  in 
place  of  the  cosurety,  and  enjoy  the  benefit  of  the  mortgage.  The 
mortgage  was  not  made  for  the  security  of  the  principal  debt,  but  of  a 
debt  possibly  to  arise  from  one  surety  to  the  other.'*'' 

For  the  same  reason  a  promise  by  a  second  mortgagee  to  assume 
and  pay  the  first  mortgage  is  not  a  promise  which  the  holder  of  the 
first  mortgage  can  enforce.  The  second  mortgagee  does  not  owe  the 
amount  of  the  first  mortgage,  and  no  money  or  property  is  placed  in 
his  hands  for  the  purpose  of  paying  off  the  first  mortgage,  as  is  the 
case  with  a  purchaser  from  a  mortgagor  who  assumes  an  existing 
mortgage.  As  the  court  said  in  the  leading  case  on  this  point  i"*  "If 
the  action  were  allowed,  any  one  who  promised  to  advance  money  to 
another  to  pay  his  debts  would  be  liable  to  an  action  by  the  creditor." 

Where  the  grantee  takes  a  deed  containing  a  recital  that  the  land 
is  incumbered  with  a  mortgage  which  he  assumes  and  agrees  to  pay, 
his  acceptance  of  the  deed  imposes  upon  him  a  duty  from  which  the 
law  implies  a  promise  to  pay  the  mortgage  debt,  and  the  mortgagor  al- 
ways, generally  the  mortgagee,  and  sometimes  both,  may  maintain  an 
action  at  law  or  a  suit  in  equity  on  such  promise.^' 

§  761a.  View  that  mortgagee's  remedy  one  of  equity  and  not  of 
law. — According  to  the  older  and  stricter  rule,  the  mortgagee  could 
take  advantage  of  the  grantee's  agreement  to  pay  the  mortgage  debt 
only  by  a  proceeding  in  equity.^* 

"=  Hampton  v.   Phipps,   108   V.   S.  v.  Abbott,  103  Ind.  1,  1  N.  E.  485,  53 

•  260,  27  L.  ed.  719,  2  Sup.  Ct.  622.  Am.  Rep.  474;  Hull  v.  Alexander,  26 

'"Cole  V.  Cole,  110  N.  Y.   630,  17  Iowa  569;  Neiswanger  v.  McClellan, 

N.  E.  682;  Root  v.  Wriglit,  84  N.  Y.  45  Kans.  599,  26  Pac.  18;   Jager  v. 

72;    Roe  v.   Barker,   82   N.  Y.   431;  Vollinger,   174  Mass.   521,  55  N.  B. 

Garnsey  v.  Rogers,  47  N.  Y.  233,  fol-  458;    Reed  v.  Paul,  131  Mass.  129; 

lowed  in  Pardee  v.  Tilton,  82  N.  Y.  Locke  v.   Homer,   131   Mass.   93,  41 

385;  Smith  v.  Cross,  16  Hun  (N.  Y.)  Am.  Rep.  199;   Lappen  v.  Gill,  129 

487.    See  ante  §  756.  Mass.  349;    Furnas  v.  Durgin,  119 

^'Patton  v.  Adkins,  42  Ark.  197;  Mass.  500,  20  Am.  Rep.  341;   Jehle 

Hopkins  V.  Warner,  109  Cal.  138,  41  v.  Brooks,  112  Mich.  131,  70  N.  W. 

Pac.   868;    Alvord  v.   Spring  Valley  440;  Winans  v.  Wilkie,  41  Mich.  264, 

Gold  Co.,  106  Cal.  547,  40  Pac.  27;  1  N.  W.  1049;    Hine  v.  Myrick,  60 

Woods  Inv.  Co.  v.  Palmer,  8  Colo.  Minn.  518,  62  N.  W.  1125;  Wayman 

App.  132,  45  Pac.  237;  Foster  v.  At-  v.  Jones,  58  Mo.  App.  313;  Woodbury 

water,    42    Conn.    244;    Crawford   v.  v.   Swan,   58   N.   H.  380;    Sparkman 

Nimmons,  180  111.  143,  54  N.  E.  209;  v.  Gove,  44  N.  J.  L.  252;   Schley  v. 

Bay  v.  Williams,  112  111.  91,  1  N.  E.  Fryer,  100  N.  Y.   71,  2  N.  E.  280; 

340,  54  Am.  Rep.  209;  Richardson  v.  Miles  v.  Miles,  6  Ore.  266,  25  Am. 

Venn,  84  111.  App.  601;  Way  v.  Roth,  Rep.    522;    Campbell   v.    Shrum,    3 

58  111.  App.  198;   Hancock  v.  Flem-  Watts   (Pa.)   60. 
ing,  103  Ind.  533,  3  N.  E.  254;  Birke        "  Mellen     v.     Whipple,     1     Gray 
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That  the  mortgagee  may  directly  enforce  a  purchaser's  agreement 
to  pay  the  mortgage  was  at  first  a  doctrine  of  equity  and  not  of 
law.®'  In  several  states,  including  those  in  which  the  broad  doctrine 
above  stated  is  declared,  under  their  codes  of  procedure,  the  plaintiff 
in  any  action  is  entitled  to  whatever  relief  either  law  or  equity  would 
have  afforded  him  on  the  case  presented,  before  the  distinction  be- 
tween them  in  practice  was  abolished.^"  The  two  systems  are  blended 
together,  and  either  legal  or  equitable  rights  are  enforced  as  occasion 
may  demand.  In  such  states,  when  the  holder  of  the  mortgage  is  al- 
lowed to  enforce  a  purchaser's  agreement  of  assumption,  the  remedy, 
even  after  the  decision  in  Lawrence  v.  Pox,*°^  is  in  some  cases  given 
upon  the  equity  side  of  the  court."^ 

A  purchaser's  agreement  to  assume  an  existing  mortgage  is  pri- 
marily for  the  benefit  of  the  mortgagor  who  is  the  debtor,  and  to 
relieve  him  from  the  burden  of  it;  there  being  no  novation,  he  alone 
has  under  the  common  law  the  right  of  action  against  the  promisor 
for  his  indemnity.  If  the  mortgagee  can  also  sue,  the  grantee  who 
haa  agreed  to  pay  the  mortgage  is  liable  to  two  separate  actions.  This 
is  the  practical  objection  to  giving  the  mortgagor  a  right  of  action 
to  enforce  the  purchaser's  agreement,  though  the  more  difficult  ob- 
jection in  the  beginning  was  the  common-law  rule  that  a  privity  of 
contract  between  the  parties  is  essential  to  the  maintenance  of  an  ac- 
tion of  assumpsit.  This  is  the  common  law  of  England^^  which  has 
been  adhered  to  with  a  little  less  strictness  in  Massachusetts. 

The  objection  that  the  grantee  who  has  assumed  the  payment  of 
a  mortgage  makes  himself  liable  under  the  modern  doctrine  of  the 
American  courts  both  to  the  grantor  and  to  the  mortgagee,  is  met  by 
the  courts  by  holding  that  a  recovery  by  either  is  a  bar  to  an  action  by 
the  other. 

(Mass.)  317;  Insurance  Co.  v.  Trues-  thorough   article    on    Contracts    for 

dell,  10  N.  J.  L.  J.  48;  "Woodcock  v.  the   benefit   of   a   Third   Person   by 

Boatic,  118  N.  Car.  822,  24  S.  E.  362.  Prof.  Samuel  Williston,  of  the  Har- 

™  Flint   V.    Winter    Harbor    Land  vard  Law   School,   in   the   Harvard 

Co.,  89  Maine  420,  36  Atl.  634.  Law  Review  for  June,  1902,  vol.  15, 

"  See  post  §  1318.  pp.  767-803,  to  which  I  acknowledge 

•"a  20  N.  Y.  268.  my   indebtedness.     Union    Mut.    L. 

"  Miller  v.  Billingsly,  41  Ind.  489.  Ins.  Co.  v.  Hanford,  143  U.  S.  187, 

«» Oxford  V.  Rodney,  14  Ves.  417;  36  L.  ed.  118;  Rodenbarger  v.  Bram- 

Tweddell   v.   Tweddell,   2    Bro.    Ch.  blett,  78  Ind.  213;   Tinkler  v.  Sway- 

152;     Bonner    v.    Tottenham     Soc.  nie,   71   Ind.   562;    Poster  v.  Marsh, 

[1899]  1  Q.  B.  161;   Barry  v.  Hard-  25   Iowa   300;    Bethany  v.   Howard, 

ing,  1  Jones  &  Lat.  475,  485,  followed  149  Mo.  504;    Snider  v.  Adams  Ex- 

In  Canada,  Aldous  v.  Hicks,  21  Ont.  press  Co.,   77   Mo.   523;    Gunnell  v. 

95;    Frontenac  Loan  Co.  v.  Hysop,  Emerson,  73  Mo.  App.  291;   Ameri- 

21  Ont.  577.    See  a  very  learned  and  can  Nat.  Bank  v.  Klock,  58  Mo.  App, 
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§  761b.  Doctrine  of  the  Supreme  Court  of  the  TJnited  States. — Ex- 
cept when  governed  by  the  lex  fori  it  is  the  settled  law  that  a  grantee 
who  has  assumed  a  mortgage  is  not  directly  liable  to  the  mortgagor 
at  law ;  and  that  "the  only  remedy  of  the  mortgagee  against  the  grantee 
is  by  a  bill  in  equity  in  the  right  of  the  mortgagor  and  grantor,  by 
virtue  of  the  right  in  equity  of  a  creditor  to  avail  himself  of  any 
security  which  his  debtor  holds  from  a  third  person  for  the  payment 
of  the  debt."»^ 

But  the  Supreme  Court  of  the  TJnited  States  recognizes  the  exist- 
ence of  exceptions  to  the  rule  that  to  maintain  an  action  there  must 
be  a  privity  of  contract  between  the  plaintiff  and  defendant.  "One 
of  them"  says  Mr.  Justice  Strong/*  "and  by  far  the  most  frequent 
one,  is  the  case  where,  under  a  contract  between  two  persons,  assets 
have  come  to  the  promisor's  hands  or  under  his  control  which  in  equity 
belong  to  a  third  person.  In  such  case  it  is  held  that  the  third  person 
may  sue  in  his  own  name.  But  then  the  suit  is  founded  rather  on  the 
implied  undertaking  the  law  raises  from  the  possession  of  the  assets, 
than  on  the  express  promise." 

This  court  in  a  later  case  restated  the  rule  as  to  the  remedy  of  the 
mortgagee,  whether  at  law  or  in  equity  and  declared  that  the  question 
must  be  decided  by  the  law  of  the  place  where  the  suit  was  brought. 
Accordingly  in  a  state  where  there  is  no  distinction  between  suits  in 
law  and  in  equity  as  in  an  Arizona  case  before  the  court  it  is  held  that 
a  direct  action  may  be  maintained  by  the  mortgagee  against  a  pur- 
chaser who  has  assumed  the  mortgage.*^ 

The  result  of  the  adjudications  of  the  Supreme  Court  of  the  TJnited 
States  upon  this  question  of  the  grantee's  liability  upon  his  contract 
of  assumption  is,  that  though  the  contract  is  between  the  purchaser 
and  the  mortgagor  only,  and  creates  an  obligation  at  law  between  them 

335;    Strong  v.  Kamm,  13  Ore.  172,  D.      Mass.      1879.        The     question 

9  Pac.  331;   Hull  v.  Hayward,  13  S.  whether   the   remedy   is   at   law   or 

Dak.  291,  65  N.  W.  425;  Callander  v.  in   equity   is   governed   by   the   lex 

Edmison,  8  S.  Dak.  81.  fori     and     not    the    lex    rei     sitse. 

■^  Union  Mut.  Life  Ins.  Co.  v.  Han-  Willard  v.  Wood,  135  U.  S.  309,  34 

ford,  143  U.  S.  187,  36  L.  ed.  118;  L.  ed.  210,  10  Sup.  Ct.  813.    See  also 

followed  and  quoted  by  Mr.  Justice  Knapp  v.   Connecticut  Mut.  L.   Ins. 

Brown  in  Johns  v.  Wilson,  180  U.  S.  Co.,  85  Fed.  329,  29  C.  C.  A.  171,  40 

440,  45  L.  ed.  613,  21  Sup.  Ct.  445;  L.  R.  A.    861;   Winters  v.  Hub  Min. 

Keller  v.  Ashford,  133  U.  S.  610,  32  Co.,  57  Fed.  287;  Goodenough  v.  La- 

L.  ed.  667,  10  Sup.  Ct.  494;  Drury  v.  brie,  206  Mass.  599,  92  N.  E.  807. 

Hayden,  111  U.  S.  223,  28  L.  ed.  408,  «  National  Bank  v.  Grand  Lodge, 

4   Sup.   Ct.   405;    Elliott  v.   Sackett,  98  U.  S.  123,  25  L.  ed.  75. 

108  U.  S.  132,  27  L.  ed.  678,  2  Sup.  »=  Union  Mut.  L.  Ins.  Co.  v.  Han- 

Ct.  375;    Giesy  v.  Truman,  17  App.  ford,  143  U.  S.  187,  36  L.  ed.  118,  12 

D.  C.  449;   Bissell  v.  Bugbee  (Ind.),  Sup.  Ct.  437;    Johns  v.  Wilson,  180 

8  Cent.  L.  J.  272,  per  Gresham,  J.;  U.  S.  440,  448,  45  L.  ed.  613,  21  Sup. 

United  States  Mtg.  Co.  v.  Hill,  C.  C.  Ct.  445. 
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only,  yet  the  mortgagee  may  in  equity  avail  himself  of  the  purchaser's 
contract  with  the  mortgagor.  The  grounds  of  this  doctrine  have  been 
restated  by  Mr.  Justice  Gray  in  a  comparatively  recent  decision  in 
which  he  says:"*  "The  doctrine  of  the  right  of  a  creditor  to  the 
benefit  of  all  securities  given  by  the  principal  to  the  surety  for  the 
payment  of  the  debt  does  not  rest  upon  any  liability  of  the  principal  to 
the  creditor,  or  upon  any  peculiar  relation  of  the  surety  toward  the 
creditor,  but  upon  the  ground  that  the  surety,  being  the  creditor's 
debtor,  and  in  fact  occupying  the  relation  of  surety  to  another  per- 
son, has  received  from  that  person  an  obligation  or  security  for  the 
payment  of  the  debt,  which  a  court  of  equity  will  therefore  compel  to 
be  applied  to  that  purpose  at  the  suit  of  the  creditor.  Where  the  per- 
son ultimately  held  liable  is  himself  a  debtor  to  the  creditor,  the  relief 
awarded  has  no  reference  to  that  fact,  but  is  grounded  wholly  on  the 
right  of  the  creditor  to  avail  himself  of  the  right  of  the  surety  against 
the  principal.  If  the  person  who  is  admitted  to  be  the  creditor's  debtor 
stands  at  the  time  of  receiving  the  security  in  the  relation  of  surety 
to  the  person  from  whom  he  receives  it,  it  is  quite  immaterial  whether 
that  person  is  or  ever  has  been  a  debtor  of  the  principal  creditor,  or 
whether  the  relation  of  suretyship  or  the  indemnity  to  the  surety  ex- 
isted, or  was  known  to  the  creditor  when  the  debt  was  contracted.  In 
short,  if  one  person  agrees  with  another  to  be  primarily  liable  for  a 
debt  due  from  that  other  to  a  third  person,  so  that  as  between  the 
parties  to  the  agreement  the  first  is  the  principal  and  the  second  the 
surety,  the  creditor  of  such  surety  is  entitled,  in  equity,  to  be  substi- 
tuted in  his  place  for  the  purpose  of  compelling  such  principal  to 
pay  the  debt." 

§  761c.  States  holding  that  mortgagee's  remedy  is  in  equity  against 
grantee. — In  several  states  the  doctrine  of  the  United  States  courts  is 
adopted,  and  the  mortgagee  is  allowed  a  remedy  in  equity  against  a 
grantee  who  has  assumed  the  payment  of  the  mortgage.  This  seems 
to  be  the  rule  in   California,®^   District  of   Columbia,*^   Georgia,"' 

""Keller  v.  Ashford,  133  U.  S.  610,  WiHard  v.  Wood,  4  Mackey  (D.  C.) 

32  L.  ed.  667,  10  Sup.  Ct.  494.  538,  135  U.  S.  309,  34  L.  ed.  210. 

"'  Daniels  v.  Johnson,  129  Cal.  415,  °°  It  seems  that  the  mortgagee  may 

61  Pac.  1107;    Roberts  v.  Fitzallen,  recover  against  the  purchaser  on  his 

120   Cal.   482,   52   Pac.   818;    Tulare  agreement  of  assumption,  in  a  suit 

County  Bank  v.   Madden,   109   Cal.  in  equity  but  not  in  a  suit  at  law. 

312,  41  Pac.  1092;   Hopkins  v.  War-  Spears  v.  Scott,  111  Ga.  745,  36  S.  B. 

ner,  109  Cal.  133,  41  Pac.  868;   Will-  950;    Austell  v.   Humphries,  99  Ga. 

iams  V.   Naftzger,   103   Cal.   438,   37  408,  27  S.  E.  736;  Empire  State  Ins. 

Pac.  411.  Co.  V.  Collins,  54  Ga.  376;  Dallas  v. 

™  Keller  v.  Ashford,  3  Mackey  (D.  Heard,  32  Ga.  604;  Bell  v.  McGrady, 

C.)  444,  133  U.  S.  610,  32  L.  ed.  667;  32  Ga.  257;  Ford  v.  Finney,  35  Ga. 

258. 
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Maine,'"   Michigan/^    New   Jersey/^   North    Carolina,'^    North   Da- 


™  Flint  V.  Winter  Harbor  Land  Co., 
89  Maine  420,  36  Atl.  634. 

"  It  is  held  that  the  mortgagee 
can  not  enforce  a  promise  to  pay 
the  mortgage  made  to  the  mortgagor 
by  the  latter's  grantee,  because  the 
promise  is  not  made  to  the  mort- 
gagee, but  to  a  third  person;  but 
nevertheless  the  purchaser,  who  has 
promised  to  pay  the  mortgage  may 
be  joined  as  a  party  defendant  in 
an  equitable  suit  to  foreclose  the 
mortgage,  and  a  decree  may  be  ob- 
tained against  him  for  any  defi- 
ciency that  may  exist  after  the  land 
is  sold.  But  this  is  only  by  way  of 
enforcing  an  equity  by  subrogation. 
Terry  v.  Durand  Land  Co.,  112  Mich. 
665,  71  N.  W.  525;  Jehle  v.  Brooks, 
112  Mich.  131,  70  N.  W.  440;  Corn- 
ing V.  Burton,  102  Mich.  86,  62  N. 
W.  1040;  Unger  v.  Smith,  44  Mich. 
22,  5  N.  W.  1069;  Booth  v.  Connecti- 
cut Mut.  Life  Ins.  Co.,  43  Mich.  299, 
5  N.  W.  381;  Stuart  v.  Worden,  42 
Mich.  154,  3  N.  W.  876;  Winans  v. 
Wilkie,  41  Mich.  264,  1  N.  W.  1049; 
Hicks  V.  McGarry,  38  Mich.  667; 
Carley  v.  Fox,  38  Mich.  387;  Craw- 
ford V.  Edwards,  33  Mich.  354; 
Comp.  Laws  1897,  §  519,  provides  if 
the  mortgage  debt  be  secured  by  the 
obligation  or  other  evidence  of  debt 
of  any  other  person  besides  the 
mortgagor,  the  complainant  may 
make  such  person  a  party  to  the 
bill,  and  the  court  may  decree  pay- 
ment of  the  balance  of  such  debt  re- 
maining unsatisfied,  after  sale  of  the 
mortgaged  premises,  as  well  against 
such  other  person  as  the  mortgagor, 
and  may  enforce  such  decree  as  in 
other  cases. 

"Green  v.  Stone,  54  N.  J.  Eq.  674; 
Crowell  V.  Currier,  27  N.  J.  Eq.  152; 
Crowell  V.  Hospital  of  St.  Barnabas, 
27  N.  J.  Eq.  650.  Referring  to  the 
case  of  Burr  v.  Beers,  24  N.  Y.  178, 
80  Am.  Dec.  327,  where  it  was  held 
that  a  mortgagee  may  maintain  an 
action  at  law,  before  foreclosure,  on 
such  covenant,  upon  the  broad  prin- 
ciple that  a  promise  by  one  person 
to  another,  for  the  benefit  of  a  third, 
may  be  enforced  directly  by  the  lat- 
ter. Vice  Chancellor  Van  Fleet  said: 
"This  principle,  in  its  application 
to  simple  contracts,  has  given  rise 


to  a  great  contrariety  of  judicial 
opinion.  So  far  as  it  applies  to  sim- 
ple contracts,  it  must  be  regarded 
as  settled  in  this  state  for  the  pres- 
ent. Joslin  V.  New  Jersey  Car 
Spring  Co.,  36  N.  J.  L.  146.  But  it 
has  never  been  understood  to  apply 
to  contracts  under  seal.  And  Burr  v. 
Beers  is,  so  far  as  I  know,  the  first 
attempt  in  that  direction.  The  rule 
that  an  action  at  law  for  breach  of 
a  contract  under  seal  can  only  be 
brought  in  the  name  of  a  party  to 
the  instrument  and  that  a  third 
person,  who  is  not  a  party  to  it  can 
not  sue  on  it,  though  it  appears  to 
have  been  made  expressly  for  his 
advantage,  is  so  ancient,  and  has 
been  so  generally  adhered  to,  that 
it  must  be  regarded  as  axiomatic, 
and  beyond  the  power  of  the  courts 
to  alter  or  destroy.  1  Chitty  on 
Contr.  (11th  Am.  ed.)  77;  Millard 
V.  Baldwin,  3  Gray  (MaSs.)  484; 
Mellen  v.  Whipple,  1  Gray  (Mass.) 
317;  Johnson  v.  Foster,  12  Mete. 
(Mass.)  167.  The  legal  nature  of 
contracts  of  assumption,  when  ex- 
pressed in  deeds,  is  no  longer  open 
to  dispute  in  this  state.  They  have 
been  declared  to  be  valid  covenants, 
for  breach  of  which  an  action  of 
covenant  may  be  maintained.  Fin- 
ley  V.  Simpson,  22  N.  J.  L.  311.  So 
completely  is  the  assumption  of  the 
purchaser  regarded  as  a  contract 
with  the  grantor,  alone,  that,  unless 
the  grantor  is  personally  liable  for 
the  mortgage  debt,  the  promise  of 
the  purchaser  is  held  to  be  a  nudum 
pactum,  and  of  course  without  effi- 
cacy in  favor  of  either  grantor  or 
mortgagee.  King  v.  Whitely,  10  Paige 
(N.  Y.)  465;  Trotter  v.  Hughes,  12 
N.  Y.  74,  62  Am.  Dec.  137.  It  would 
seem  to  be  clear,  then,  that  in  ordi- 
nary cases  the  mortgagee  does  not, 
by  force  of  the  contract,  acquire  a 
right  of  action  against  the  pur- 
chaser, but  the  benefit  fiowing  to 
him  from  the  contract  is  limited 
to  a  right  to  be  subrogated  to  the 
rights  of  his  debtor."  See  also 
Mount  V.  Van  Ness,  33  N.  J.  Eq.  262, 
265;  Klapworth  v.  Dressier,  13  N.  J. 
Eq.  62. 

"Woodcock  V.  Bostic,  118  N.  Car. 
822,  828,  24  S.  E.  362.  Montgomery,  J. 
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kota/*  Vermont,''^  Virginia,^  °  and  Washington.'^ 

§  761d.  Massachusetts  rule. — In  Massachusetts  alone  of  the  Ameri- 
can States  the  mortgagee  can  not  at  law,  or  in  equity,  without  the  con- 
sent of  the  mortgagor,  maintain  ah  action  in  his  name  upon  the  agree- 
ment of  a  grantee  of  the  mortgagor  in  a  deed  poll  to  assume  and  pay 
the  mortgage  debt.'^^ 

The  mortgagor,  however,  has  an  immediate  right,  without  any  no- 
tice to  or  interposition  by  the  mortgagee,  to  sue  the  grantee  at  law 
upon  his  promise  to  pay  the  mortgage  debt  and  to  recover  the  amount 
thereof  remaining  unpaid.''*  It  has  already  been  noticed  that  an  ac- 
tion at  law  upon  such  an  agreement  can  be  brought  only  in  the  name 


said:  "In  equity,  a  creditor  may 
have  the  benefit  of  all  collateral  ob- 
ligations for  the  payment  of  the 
debt  which  a  person  standing  in  the 
relation  of  a  surety  for  others  holds 
for  his  indemnity.  It  is  in  the  ap- 
plication of  this  principle  that  de- 
crees for  deficiency  in  foreclosure 
suits  have  been  made  against  sub- 
sequent purchasers  who  have  as- 
sumed the  payment  of  the  mortgage 
debt,  and  thereby  become  principal 
debtors,  as  between  themselves  and 
their  grantors." 

"Moore  v.  Booker,  4  N.  Dak.  543, 
62  N.  W.  607. 

"  Hodges  V.  Phelps,  65  Vt.  303,  310, 
26  Atl.  625;  Davis  v.  Hulett,  58  Vt. 
90,  94,  4  Atl.  139.  In  the  latter  case 
it  was  held  that,  in  such  case,  when 
the  mortgage  has  been  foreclosed 
and  the  premises  sold  in  accordance 
with  the  statute  law  of  the  state 
where  they  are  situated,  but  bring 
an  amount  less  than  the  debt,  a 
court  of  equity  has  power  and  juris- 
diction to  compel  the  purchaser  to 
pay  the  balance.  The  mortgagee  is 
entitled  to  be  subrogated  to  the 
rights  of  the  mortgagor. 

'"Osborne  v.  Cabell,  77  Va.  462; 
Willard  v.  Worsham,  76  Va.  392, 
395;  Ellett  v.  McGhee,  94  Va.  377, 
381,  26  S.  E.  874;  Tatum  v.  Ballard, 
94  Va.  370,  26  S.  E.  871;  Fisher  v. 
White,  94  Va.  236,  241;  Francisco  v. 
Shelton,  85  Va.  779,  786,  8  S.  E.  789. 
In  Osborne  v.  Cabell,  above,  Henlon, 
J.,  delivering  the  opinion,  said: 
"Upon  the  familiar  principle  that 
the  creditor  is  entitled  by  way  of 


equitable  subrogation  to  all  the  se- 
curities held  by  a  surety  of  the 
principal  debtor,  the  mortgagee  is 
entitled  to  the  benefit  of  this  agree- 
ment made  by  the  purchaser,  al- 
though he  did  not  know  of  its  exist- 
ence until  long  afterward.  And 
then  a  court  of  equity,  having  all  of 
the  parties  before  it,  allows  the 
mortgagee  to  recover  a  deficiency  of 
the  grantee  by  a  mere  rule  of  pro- 
cedure, going  directly  as  a  creditor 
against  the  grantee,  in  order  to 
avoid  a  circuity  of  action,  and  save 
the  mortgagor  as  an  intermediate 
party,  from  being  harassed  for  the 
payment  of  the  debt,  and  then 
driven  to  seek  relief  over  against 
his  grantee,  upon  whom  the  liability 
must  ultimately  fall. 

"  Opie  V.  Pacific  Inv.  Co.,  26  Wash. 
505,  513,  67  Pac.  231;  Solicitors' 
Loan  &c.  Co.  v.  Robins,  14  Wash.  507, 
45  Pac.  39. 

™Creesy  v.  Willis,  159  Mass.  249, 
34  N.  E.  265;  Coffin  v.  Adams,  131 
Mass.  133. 

™St.  Louis  Second  Nat.  Bank  v. 
Grand  Lodge,  98  U.  S.  123,  25  L.  ed. 
75;  Goodenough  v.  Labrie,  206  Mass. 
599,  92  N.  B.  807;  Creesy  v.  Willis, 
159  Mass.  249,  34  N.  E.  265;  Rice  v." 
Sanders,  152  Mass.  108,  24  N.  E. 
1079,  8  L.  R.  A.  315,  23  Am.  St.  804; 
Coffin  V.  Adams,  131  Mass.  133; 
Reed  v.  Paul,  131  Mass.  129;  Locke 
V.  Homer,  131  Mass.  93,  41  Am.  Rep. 
199;  Prentice  v.  Brimhall,  123  Mass. 
291;  Furnas  v.  Durgin,  119  Mass. 
500,  20  Am.  Rep.  341;  Mellen  v. 
Whipple,  1  Gray   (Mass.)   317. 
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of  the  mortgagor.  The  agreement  is  with  him,  and  a  third  person 
can  obtain  the  exclusive  right  to  the  control  of  an  action  at  law  only 
where  he  has  acquired  the  whole  interest  of  the  nominal  plaintiff, 
either  by  his  voluntary  act  or  by  operation  of  law.  But  in  the  case 
of  a  transaction  such  as  is  now  under  consideration,  the  "mortgagee 
has  not  acquired  the  entire  interest  of  the  grantor  in  the  promise  of 
the  grantee  to  the  grantor,  or  in  the  right  of  action  under  that 
promise.  The  grantor  has  a  direct  interest  in  that  promise,  because 
if  it  is  broken  by  the  neglect  of  the  grantee  to  pay  the  mortgage  debt 
at  maturity,  the  grantor  has  an  immediate  right,  without  any  notice 
to  or  interposition  of  the  mortgagee,  to  sue  the  grantee  at  law  upon 
his  promise,  and  to  recover  the  amount  of  the  mortgage  debt  remain- 
ing unpaid.  He  has  a  direct  interest  in  the  action,  in  the  amount  to 
be  recovered,  and  in  the  control  of  the  litigation,  because  he  is  him- 
self liable  to  pay  the  mortgage  debt  to  the  mortgagee;  and  if  the 
amount  recovered  by  judgment,  and  collected  on  execution,  in  this 
action  shall  be  less  than  the  amount  of  the  mortgage  debt,  and  the 
amount  so  collected  shall  be  paid  to  the  mortgagee,  he  will  still  re- 
main liable  to  the  latter  for  the  rest  of  the  mortgage  debt."'"   It  was 


™  Coffin  V.  Adams,  131  Mass.  13S, 
per  Gray,  C.  J.  In  regard  to  the 
remedy  by  suit  In  equity.  Chief  Jus- 
tice Gray  in  this  case  remarked: 
"There  are,  indeed,  authorities 
which  sustain  the  right  of  the  mort- 
gagee, upon  a  bill  in  equity  for 
foreclosure  to  which  the  mortgagor 
and  his  grantee  are  both  made  par- 
ties defendant,  to  obtain  the  bene- 
fit of  the  liability  of  the  latter  on 
his  promise  to  the  grantor.  But 
the  ground  upon  which  those  cases 
proceed  is  that  in  equity  the  mort- 
gagee, as  against  his  mortgagor,  has 
the  right  to  the  benefit  of  any  col- 
lateral security  held  by  the  latter 
for  the  payment  of  his  debt  to  the 
mortgagee;  and  that  a  court  of 
equity,  having  the  mortgagee,  the 
mortgagor,  and  the  grantee  before 
it,  can  adjust  in  one  suit  all  the 
rights  of  the  parties.  However  that 
may  be,  they  give  no  countenance  to 
the  theory  that  the  mortgagee  has 
the  exclusive  right,  in  law  or  equity, 
without  bringing  a  suit  for  fore- 
closure, to  maintain  an  action  at 
law  against  the  grantee  in  the  name 
of  the  mortgagor  without  his  con- 
sent, or  that  a  court  of  law,  when 


both  the  mortgagor  and  the  mort- 
gagee are  Interested  in  the  cause  of 
action,  can,  upon  summary  motion 
and  without  regular  issues,  deter- 
mine the  equities  between  them,  and 
take  the  control  of  the  action  out 
of  the  hands  of  the  plaintiff  of 
record."  The  same  question  was  be- 
fore the  Supreme  Court  in  Massa- 
chusetts, in  Mellen  v.  Whipple,  1 
Gray  (Mass.)  317,  where  it  was  held 
that  no  action  at  law  by  the  mort- 
gagee lies  upon  the  promise  of  a 
purchaser  to  assume  and  pay  the 
mortgage.  Mr.  Justice  Metcalf  said: 
"The  counsel  for  the  plaintiff,  in  his 
brief,  puts  the  case  upon  this 
ground:  'On  a  promise  not  under 
seal,  made  by  A  to  B,  for  a  good 
consideration,  to  pay  B's  debt  to>  C, 
C  may  sue  A.'  Lord  Holt,  in  Yard 
V.  Bland,  1  Ld.  Raym.  368,  and  Bul- 
ler,  J.,  in  Marchington  v.  Vernon, 
1  Bos.  &  Pul.  101,  note,  used  nearly 
the  same  language;  and  it  has  been 
transferred  into  various  text-books, 
as  if  it  were  a  general  rule  of  law. 
But  it  is  no  more  true,  as  a  general 
rule,  than  another  maxim,  often 
found  in  the  books,  to-wit,  that 
moral  obligation  is  a  sufficient  con- 
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accordingly  held  that  a  mortgagor  who  has  without  consideration  con- 
sented that  the  mortgagee  might  bring  an  action  at  law  in  his  name 
against  one  who  had  assumed  in  a  deed  poll  to  pay  the  mortgage, 
might  withdraw  his  consent,  and  have  the  action  dismissed  on  pay- 
ment of  costs  to  the  mortgagee  to  the  time  of  such  withdrawal. 

§  762.     Prevailing  rule  allowing  action  at  law  against  purchaser. — 

Contrary  to  the  common-law  rule,  a  mortgagee  is  in  a  great  majority 
of  the  states  allowed  to  recover  in  a  suit  at  law  against  the  purchaser, 
who  has  assumed  the  debt,  upon  the  ground  of  equitable  subrogation 
or  that  the  transaction  amounts  to  a  novation.*^    Thus,  in  a  case  in 


sideration  to  support  an  express 
promise.  Both  maxims  require  great 
modi0cation;  because  each  expresses 
rather  an  exception  to  a  general 
rule  than  the  rule  itself.  *  *  * 
That  general  rule  is  and  always  has 
heen,  that  a  plaintiff  in  an  action 
on  a  simple  contract  must  be  the 
person  from  whom  the  considera- 
tion of  the  contract  actually  moved, 
and  that  a  stranger  to  the  considera- 
tion can  not  sue  on  the  contract. 
The  rule  is  sometimes  thus  ex- 
pressed: There  must  be  a  privity 
of  contract  between  the  plaintiff 
and  defendant,  in  order  to  render 
the  defendant  liable  to  an  action  by 
the  plaintiff  on  the  contract."  The 
learned  judge  then  examines  three 
classes  of  cases  which  are  excep- 
tions to  this  rule,  but  the  case  under 
consideration  did  not  come  in  either 
class.  See  also  Rice  v.  Sanders,  152 
Mass.  108,  24  N.  B.  1079,  8  L.  R.  A. 
315,  23  Am.  St.  804;  Locke  v.  Homer, 
131  Mass.  93,  41  Am.  Rep.  199;  Pren- 
tice V.  Brimhall,  123  Mass.  291;  Pet- 
tee  V.  Peppard,  120  Mass.  522;  Ex- 
change Bank  v.  Rice,  107  Mass.  37, 
9  Am.  Rep.  1. 

"Union  L.  Ins.  Co.  v.  Hanford, 
143  U.  S.  187,  36  L.  ed.  118, 12  Sup.  Ct. 
437;  North  Alabama  Co.  v.  Orman, 
55  Fed.  18,  53  Fed.  469;  Young  v. 
Hawkins,  74  Ala.  370  (vendor's  lien 
assumed) ;  North  Ala.  Development 
Co.  V.  Short,  101  Ala.  333,  13  So. 
385;  Carver  v.  Eads,  65  Ala.  190; 
Johns  V.  Wilson,  180  U.  S.  440,  446, 
45  L.  ed.  613,  21  Sup.  Ct.  445, 
affg.  6  Ariz.  125,  53  Pac.  583  (de- 
cided by  the  lex  loci  which  recog- 
nizes  no    distinction   between    law 


and  equity) ;  Benjamin  v.  Birming- 
ham, 50  Ark.  433,  8  S.  W.  183;  Pat- 
ton  V.  Adkins,  42  Ark.  197;  Starbird 
V.  Cranston,  24  Colo.  20,  48  Pac.  652; 
Skinner  v.  Marker,  23  Colo.  333,  48 
Pac.  648;  Stuyvesant  v.  Western 
Mtg.  Co.,  22  Colo.  28,  43  Pac.  144; 
Green  v.  Morrison,  5  Colo.  18;  Cobb 
V.  Fishel,  15  Colo.  App.  384,  62  Pac. 
625.  Connecticut:  Acts  of  1881,  c. 
97,  Gen'l  Stat.  1888,  §  983,  Rev.  of 
1902,  587;  Colchester  Sav.  Bank  v. 
Brown,  75  Conn.  69 ;  Morgan  v.  Ran- 
dolph-Clowes Co.,  73  Conn.  396,  47 
Atl.  658;  Lynch  v.  Moser,  72  Conn. 
714,  46  Atl.  153;  Meech  v.  Ensign, 
49  Conn.  191;  Bassett  v.  Bradley,  48 
Conn.  224;  Willard  v.  Wood,  135  U. 
S.  309,  34  L.  ed.  210,  10  Sup.  Ct.  831 
(following  the  lex  fori  by  which  the 
remedy  is  by  bill  in  equity  only) ; 
Spears  v.  Scott,  111  •  Ga.  745,  748, 
36  S.  E.  950  (sustains  point  in  Au- 
stell V.  Humphries,  99  Ga.  408;  In- 
surance Co.  V.  Collins,  54  Ga.  376; 
Williams  v.  Moody,  95  Ga.  8;  Ford  v. 
Finney,  35  Ga.  258;  Harts  v.  Emery, 
184  111.  560,  84  III.  App.  317;  Cotes 
V.  Bennett,  183  111.  82,  55  N.  E.  661; 
Webster  v.  Fleming,  178  111.  140,  52 
N.  E.  975;  Jones  v.  Foster,  175  111. 
459,  51  N.  E.  862;  Hazle  v.  Bondy, 
173  III.  302,  50  N.  E.  671;  Crandall 
V.  Payne,  154  111.  627,  39  N.  E.  601; 
Fish  V.  Glover,  154  111.  86,  39  N.  E. 
1081;  Schmidt  v.  Glade,  126  111.  485, 
18  N.  E.  762;  Bay  v.  Williams,  112 
111.  91,  54  Am.  Rep.  209;  Daub  v. 
Englebach,  109  111.  267;  Dean  v. 
Walker,  107  111.  540,  47  Am.  Rep. 
467;  Eads  v.  Thompson,  107  111.  87, 
92;  Rogers  v.  Herron,  92  111.  583; 
Murray  v.  Emery,  85  111.  App.  348, 
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Ehode  Island,  it  was  held  that  the  purchaser  by  assuming  the  mort- 


afEd.  187  111.  408,  58  N.  E.  327;  Bg- 
gleston  V.  Morrison,  84  111.  App.  625; 
Boisot  V.  Chandler,  82  111.  App.  261; 
Kobinson  r.  Holmes,  75  111.  App. 
203;  Ingram  v.  Ingram,  71  111.  App. 
497,  172  111.  287,  50  N.  B.  198;  Baer 
V.  Knewitz,  39  111.  App.  470;  Stan- 
ton V.  Kenrick,-135  Ind.  382,  35  N. 
E.  19;  Lowe  v.  Hamilton,  132  Ind. 
406,  31  N.  E.  1117;  Berkshire  L.  I. 
Co.  v.  Hutchings,  100  Ind.  496; 
Carnahan  v.  West.  Union  Tel.  Co., 
93  Ind.  526,  46  Am.  Rep.  175;  Risk 
V.  Hoffman,  69  Ind.  137;  Smith  v. 
Ostermeyer,  68  Ind.  432;  McDill  v. 
Gunn,  43  Ind.  315;  Helms  v.  Kearns, 
40  Ind.  124;  Day  v.  Patterson,  18 
Ind.  114;  Beeson  v.  Green,  103  Iowa 
406,  72  N.  W.  555;  Marble  Sav.  Bank 
V.  Mesarvey,  101  Iowa  285,  70  N.  W. 
198;  Luney  v.  Mead,  60  Iowa  469,  15 
N.  W.  290;  Lamb  v.  Tucker,  42  Iowa 
118;  Ross  v.  Kennison,  38  Iowa  396; 
Bowen  v.  Kurtz,  37  Iowa  239; 
Scott's  Adm.  V.  Gill,  19  Iowa  187; 
Thompson  v.  Bertram,  14  Iowa  476; 
Moses  T.  Clerk,  12  Iowa  139;  Cor- 
bett  T.  Waterman,  11  Iowa  86;  Sear- 
ing V.  Benton,  41  Kans.  758,  21  Pac. 
800;  Rickman  v.  Miller,  39  Kans. 
362,  18  Pac.  304;  Schmucker  v.  Si- 
bert,  18  Kans.  104,  26  Am.  Rep.  765; 
Anthony  v.  Herman,  14  Kans.  494; 
Anthony  v.  Mott,  10  Kans.  App.  105, 
61  Pac.  509;  Vinet  v.  Bres,  48  La. 
Ann.  1254,  20  So.  693;  Ferguson's 
Succession,  17  La.  Ann.  255;  George 
V.  Andrews,  60  Md.  26;  Pinch  v.  Mc- 
Culloch,  72  Minn.  71,  74  N.  W.  897; 
Scanlan  v.  Grimmer,  71  Minn.  351, 
74  N.  W.  146,  70  Am.  St.  326;  Lah- 
mers  v.  Schmidt,  35  Minn.  434,  29  N. 
W.  169;  Follansbee  v.  Johnson,  28 
Minn.  311,  9  N.  W.  882;  Jordan  v. 
White,  20  Minn.  91;  Lee  v.  Newman, 
55  Miss.  365;  Vigniau  T.  Rufflns,  1 
Walker  (Miss.)  312;  Pratt  t.  Con- 
way, 148  Mo.  291,  49  S.  W.  1028; 
Nelson  v.  Brown,  140  Mo.  580,  41  S. 
W.  960;  Fitzgerald  v.  Barker,  85  Mo. 
13,  96  Mo.  661;  Fitzgerald  v.  Barker, 
70  Mo.  685,  13  Mo.  App.  192,  4  Mo. 
App.  105;  Helm  v.  Vogel,  69  Mo. 
529;  Cress  v.  Blodgett,  64  Mo.  449; 
Belt  V.  McLaughlin,  12  Mo.  433; 
American  Nat.  Bank  T.  Klock,  58 
Mo.  App.  335;  Wayman  v.  Jones,  58 
Mo.  App.  313;  Commercial  Bank  v. 


Wood,  56  Mo.  App.  214;  Saunders  v. 
McCllntock,  46  Mo.  App.  216;  Page 
V.  Becker,  31  Mo.  466  (contra  is  over- 
ruled); Garneau  v.  Kendall,  61  Nebr. 
396,  85  N.  W.  291;  Goos  v.  Goes,  57 
Nebr.  294,  77  N.  W.  687;  Hare  v. 
Murphy,  45  Nebr.  809,  64  N.  W.  211; 
Meehan  t.  First  Nat.  Bank,  44  Nebr. 
213,  62  N.  W.  490;  Rockwell  v.  Blair 
Bank,  31  Nebr.  128,  47  N.  W.  641; 
Bond  V.  Dolby,  17  Nebr.  491,  23  N. 
W.  351;  Cooper  v.  Foss,  15  Nebr. 
515,  19  N.  W.  506;  Ruhling  v. 
Hackett,  1  Nev.  360;  Blass  v.  Terry, 
156  N.  y.  122,  50  N.  E.  953;  Wager 
V.  Link,  150  N.  Y.  549,  44  N.  E.  1103; 
Wager  v.  Link,  134  N.  Y.  122,  31  N. 
E.  213;  New  York  L.  I.  Co.  v.  Ait- 
kin, 125  N.  Y.  660,  26  N.  B.  732; 
Gifford  V.  Corrigan,  117  N.  Y.  257, 
22  N.  B.  756;  Root  v.  Wright,  84 
N.  Y.  72,  38  Am.  Rep.  495;  Hand  v. 
Kennedy,  83  N.  Y.  149;  Judson  v. 
Dada,  79  N.  Y.  373;  Ayers  v.  Dixon, 
78  N.  Y.  318,  323;  Thayer  v.  Marsh, 
75  N.  Y.  340;  Parkinson  t.  Sherman, 
74  N.  Y.  88,  30  Am.  Rep.  268;  Camp- 
bell V.  Smith,  71  N.  Y.  26,  27  Am. 
Rep.  5;  Thorp  v.  Keokuk  Coal  Co., 
48  N.  Y.  253;  Coster  v.  Mayor  of 
Albany,  43  N.  Y.  399 ;  Rlcard  v.  San- 
derson, 41  N.  Y.  179;  Burr  v.  Beers, 
24  N.  Y.  178,  80  Am.  Dec.  327;  Rush 
V.  Dilks,  43  Hun  (N.  Y.)  282.  But 
see  Lawrence  v.  Fox,  20  N.  Y.  268; 
Moore  v.  Booker,  4  N.  Dak.  543,  62 
N.  W.  607;  Pendery  v.  Allen,  50 
Ohio  St.  121,  33  N.  E.  716;  Society 
of  Friends  v.  Haines,  47  Ohio  St. 
423,  25  N.  E.  119;  Emmitt  v.  Brophy, 
42  Ohio  St.  82;  Brewer  t.  Maurer, 
38  Ohio  St.  543;  Thompson  v. 
Thompson,  4  Ohio  St.  333,  353;  Wun- 
derlich  v.  Sadler,  189  Pa.  St.  469,  42 
Atl.  109;  Blood  v.  Crew-Levick  Co., 
177  Pa.  St.  606,  35  Atl.  871;  Merri- 
man  v.  Moore,  90  Pa.  St.  78;  Len- 
ning-s  Est.,  52  Pa.  St.  135,  139; 
Hoft's  Appeal,  24  Pa.  St.  200;  Me- 
chanics' Savings  Bank  v.  Goff,  13  R. 
I.  519;  Urquhart  v.  Brayton,  12  R. 
I.  169;  Connor  v.  Jones  (S.  Dak.), 
72  N.  W.  463;  Hull  v.  Hay  ward,  13 
S.  Dak.  291,  295;  Miller  v.  Kennedy, 
12  S.  Dak.  478,  481,  81  N.  W.  906; 
Granger  v.  Roll,  6  S.  Dak.  611,  62 
N.  W.  970;  Moore  v.  Stovall,  2  Lea 
(Tenn.)   543;   McCown  v.  Schrimpf, 
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gage  was  substituted  as  the  debtor  to  the  mortgagee,  in  lieu  of  the 
mortgagor,  and  that  the  mortgagee  completed  the  novation  when  he 
assented  to  it  by  bringing  suit  upon  the  undertaking,  and  consequently 
that  he  could  recover  of  the  purchaser  in  an  action  of  assumpsit.  The 
promise  of  the  purchaser  was  regarded  as  made  to  the  mortgagee 
through  the  medium  of  the  mortgagor  or  grantor,  acting  as  the  mort- 
gagee's agent,  so  that,  when  he  was  informed  of  it,  he  could  ratify 
and  adopt  it;  and  he  was  regarded  as  having  ratified  it  by  bringing 
suit  as  efEectually  as  if  he  had  stood  by  at  the  time  of  the  transaction 
and  assented  to  it.^^ 

The  mere  fact  of  the  assumption  of  a  mortgage  indebtedness  in  an 
executory  contract  will  not  prevent  the  person  holding  the  mortgage 
from  availing  himself  of  it  while  it  yet  remains  the  agreement  of  the 
vendor  and  the  vendee.*^ 

In  several  states  the  change  from  the  common-law  rule  has  been 
effected  by  statute;  but  more  generally  it  has  been  brought  about  by 
adjudications.    Thus,  by  a  somewhat  recent  statute  in  Connecticut  it  is 


21  Tex.  22,  73  Am.  Dec.  221;  Huff- 
man V.  Western  Mtg.  Co.,  13  Tex. 
Civ.  App.  169,  36  S.  W.  306;  McKay 
V.  "Ward,  20  Utah  149,  57  Pac.  1024; 
Brown  v.  Markland,  16  Utah  360,  52 
Pac.  597;  Thompson  v.  Cheesman, 
15  Utah  43,  48  Pac.  477;  Clark  v. 
Fisk,  9  Utah  94,  33  Pac.  248;  Ver 
Planck  V.  Lee,  19  Wash.  492,  53  Pac. 
724;  Ordway  v.  Downey,  18  Wash. 
412,  51  Pac.  1047,  52  Pac.  228; 
Stltes  V.  Thompson,  98  Wis.  329,  73 
N.  W.  774;  Morgan  v.  South  Mil- 
waukee Co.,  97  Wis.  275,  72  N.  W. 
872;  Enos  v.  Sanger,  96  Wis.  150, 
70  N.  W.  1069;  Palmeter  v.  Carey,  63 
Wis.  426,  21  N.  W.  793,  23  N.  W. 
586;  Kollock  v.  Parcher,  52  Wis. 
393,  9  N.  W.  67;  Bassett  v.  Hughes, 
43  Wis.  319;  Bishop  v.  Douglas,  25 
Wis.  696.  See  also  Whicker  v.  Hu- 
shaw,  159  Ind.  1,  64  N.  E.  460; 
Clement  v.  Willett,  105  Minn.  267, 
117  N.  W.  491,  127  Am.  St.  562,  17 
L.  R.  A.  (N.  S.)  1094;  Kramer  v. 
Gardner,  104  Minn.  370,  116  N.  W. 
925,  22  L.  R.  A.  (N.  S.)  492;  Curry 
V.  Lafon,  133  Mo.  App.  163,  113  S. 
W.  246;  Hollister  v.  Strahon,  23  S. 
Dak.  570,  122  N.  W.  604. 

s^Urquhart  v.  Brayton,  12  R.  I. 
169.  Chief  Justice  Durfee,  deliver- 
ing the  opinion  of  the  court,  said: 
"This    is    equivalent   to    regarding 


the  transaction  as  a  novation,  or,  if 
not,  we  think  it  may  be  so  regarded. 
The  case  stands  thus:  B  is  Indebted 
to  A;  B  sells  land  to  C,  who  agrees, 
instead  of  paying  the  price  in  full, 
to  assume  the  debt,  or  to  become  A's 
debtor  in  lieu  of  B.  If  A  were  pres- 
ent, assenting,  the  novation  would 
be  consummated  on  the  instant; 
but  A  being  absent,  learns  of  the 
agreement  afterward,  and  assents  to 
it  by  bringing  his  action.  Why  may 
we  not  hold  the  novation  consum- 
mated by  the  assent  so  given  as 
effectually  as  if  given  on  the  in- 
stant? If  it  be  said  that  in  order  to 
create  a  priority  between  A  and  C 
the  assent  must  be  mutual,  the  an- 
swer is  that  C  had  already  assented, 
and  there  was  nothing  wanting  but 
A's  assent  to  perfect  the  novation. 
To  reach  such  a  conclusion  it  is  only 
necessary  to  make  certain  presump- 
tions, which  are  so  appropriate  to 
the  nature  of  the  transaction  that 
the  law  can  readily  allow  them." 
Followed  in  Mechanics'  Sav.  Bank 
V.  Gofe,  13  R.  I.  516. 

"Whicker  v.  Hushaw,  159  Ind.  I, 
64  N.  E.  460;  Romaine  v.  Judson, 
128  Ind.  403,  26  N.  E.  563,  28  N.  E. 
75;  Insurance  Co.  v.  Hutchings,  100 
Ind.  496. 
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provided  that  whenever  any  real  estate  incumbered  by  mortgage  or  lien 
shall  be  hereafter  conveyed,  subject  to  such  mortgage  or  lien,  and  in 
such  conveyance  there  shall  be  a  provision  that  the  grantee  shall  assume 
and  pay  such  incumbrance,  the  holder  of  such  mortgage  or  lien  may, 
upon  the  nonpayment  of  the  same,  maintain  an  action  in  his  own 
name  upon  such  promise  without  obtaining  an  assignment  thereof 
from  the  grantor  of  said  premises.^* 

§  763.  When  release  of  covenant  of  assumption  will  deprive  mort- 
gagee of  benefit  thereof. — Whether  the  grantor  can  deprive  the  mort- 
gagee of  the  benefit  of  a  covenant  made  by  the  grantee  who  has  as- 
sumed the  payment  of  the  mortgage  will  in  large  measure  depend 
upon  the  ground  upon  which  the  mortgagee  is  allowed  to  take  ad- 
vantage of  such  covenant.  On  the  one  hand,  if  this  covenant  be  re- 
garded as  an  agreement  of  indemnity  against  the  mortgage  debt, 
which  the  mortgagee  may  avail  himself  of  by  way  of  equitable  subro- 
gation, the  grantor  and  his  purchaser  may  at  any  time  before  the 
iiling  of  a  bill  to  foreclose  the  mortgage  extinguish  the  liability,  as 
between  themselves,  by  a  reconveyance  of  the  property;  and  as  the 
contract  of  indemnity  is  thus  put  an  end  to  by  the  act  of  the  parties 
to  it,  there  is  then  no  right  to  which  the  mortgagee  can  be  subro- 
gated.*° 

"Acts    1881,    ch.    97;    Gen.    Stat.  Depue,  J.,  saying:   "Where  a  collat- 

1888,   §   983,  Revision  1902,  p.   587.  eral  obligation  is  given,  or  a  trust  is 

''  Crowell  v.  Hospital  of  St.  Bar-  created,  merely  for  the  indemnity  of 
nabas,  27  N.  J.  Eg.  650,  per  Depue,  the  surety,  and  for  his  protection 
J.  "The  mortgagee  being  the  repre-  and  benefit  only,  it  may  be  released 
sentative  of  and  standing  in  the  and  discharged  by  him  as  the  only 
place  of  the  mortgagor,  to  enforce  person  interested  in  it,  and  his  re- 
the  rights  of  the  latter  against  the  lease,  as  a  general  rule,  will  operate 
purchaser,  and  he.ving  no  greater  or  as  a  complete  extinguishment,  un- 
other  equity  in  himself,  is  entitled  less  in  the  mean  time  some  equi- 
to  such  remedy  only  as  the  mort-  table  right  in  it  has  arisen  in  favor 
gagor  himself  had  against  the  pur-  of  a  third  person."  See  also  Laing 
chaser  when  the  bill  is  filed.  In  v.  Byrne,  34  N.  J.  Eq.  52.  Also  the 
other  words,  being  a  stranger  to  the  rule  in  Indiana:  Davis  v.  Calloway, 
contract  of  the  purchaser  with  the  30  Ind.  112,  95  Am.  Dec.  670;  Berk- 
mortgagor,  and  to  the  consideration  shire  L.  Ins.  Co.  v.  Hutchings,  100 
whereon  it  was  founded,  it  will  be  Ind.  496;  Carnahan  v.  Tousey,  93 
competent  for  those  who  were  par-  Ind.  561;  Talburt  v.  Berkshire  L. 
ties  to  it  to  rescind  and  extinguish  Ins.  Co.,  80  Ind.  434;  Durham  v. 
it  at  their  pleasure;  and  after  such  Bischof,  47  Ind.  211.  Quaere  raised 
rescission  and  extinguishment  the  as  to  this  rule  in  Virginia,  Willard 
contract  becomes  utterly  incapable  v.  Worsham,  76  Va.  392.  See  also 
of  enforcement."  See  also  O'Neill  v.  Devlin  v.  Murphy,  56  How.  Pr.  (N. 
Clark,  33  N.  J.  Eq.  444;  Crowell  v.  Y.)  326;  Phipps  v.  Goulding,  9  Ohio 
Currier,  27  N.  J.  Eq.  152.  In  Youngs  Dec.  (Reprint)  467. 
V.  Public  Schools,  31  N.  J.  Eq.  290, 
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A  grantee  who  has  assumed  the  payment  of  a  mortgage  terminates 
his  liability  to  the  holder  of  the  mortgage  by  a  reconveyance  of  the 
premises  made  in  good  faith  to  his  grantor,  who  in  turn  assumes  the 
mortgage.** 

An  efEective  release  may  also  be  accomplished  either  by  a  formal  re- 
lease or  revocation  of  the  contract  of  assumption.'' 

Even  a  voluntary  release  made  by  the  grantor  without  considera- 
tion, in  anticipation  of  the  filing  of  a  bill  for  foreclosure,  and  for  the 
express  purpose  of  releasing  the  grantee  from  liability  for  a  deficiency, 
will  not  for  that  reason  be  invalid;  though  it  would  be  otherwise  if 
the  grantor  has  become  insolvent,  and  the  effect  of  the  release  would 
be  to  hinder  or  defraud  creditors  by  depriving  them  of  the  means 
which  the  debtor  had  in  his  hands  for  the  payment  of  debts.*'  "A 
party  who  has  incurred  responsibility  for  the  payment  of  a  mortgage 
debt,  either  as  a  mortgagor  or  by  a  subsequent  assumption  of  liability, 
and  has  conveyed  the  mortgaged  premises,  taking  a  covenant  from  his 
grantee  for  the  payment  of  the  mortgage  debt,  would  have  no  more 
right,  in  ease  of  his  insolvency,  to  divest  himself,  by  a  voluntary  re- 
lease of  the  covenant  of  indemnity  against  his  liability  for  the  mort- 
gage debt,  to  the  prejudice  of  the  grantor  creditor,  than  he  would  have 
to  surrender,  without  consideration,  a  covenant  against  incumbrances 
or  a  promissory  note,  or  to  give  up  property  or  rights  of  any  other 
description  which  might  be  made  available  in  satisfaction  of  debts. 
But  this  disability  of  one  to  do  with  his  own  as  he  pleases  arises  only 
on  the  happening  of  insolvency,  and  when  creditors  are  thereby  hin- 
dered or  deprived  of  the  means  of  collecting  their  demands.'"' 

§  763a.  When  covenant  of  assumption  irrevocable. — But  in  states 
where  the  covenant  of  the  purchaser  to  assume  an  existing  mortgage 
is  regarded  as  a  promise  for  the  benefit  of  the  mortgagee,  the  promise 
has  been  regarded  as  irrevocable,'"  especially  after  the  mortgage  cred- 

'"Laing  v.  Byrne,  34  N.  J.  Eq.  52;  J.  Eq.  290;  Public  Schools  v.  Ander- 

Cole  V.  Cole,  110  N.  Y.  630,  17  N.  E.  son,  30  N.  J.  Eq.  366.    See  also  New 

682,  afCg.  44  Hun  624.  York  L.  Ins.  Co.  v.  Aitkin,  125  N.  Y. 

"  Biddel  v.  Brizzolara,  64  Cal.  354,  660,  26  N  E.  732,  11  N.  Y.  S.  349. 

30  Pac.   609;    Gilbert  v.   Sanderson,  '"  Per  Depue,  J.,  in  Youngs  v.  Pub- 

56  Iowa  349,  9  N.  "W.  293,  41  Am.  lie  Scbools,  31  N.  J.  Eq.  290. 

Rep.  103;   Gold  v.  Ogden,  61  Minn.  »"  Douglass  v.  Wells,  18  Hun   (N. 

88,  63  N.  "W.  266;   O'Neill  v.  Clark,  Y.)    88,   where  the  subject  is  fully 

33  N.  J.  Eq.  444;   Huffman  v.  West-  examined;  Hayden  v.  Snow,  14  Fed. 

ern  Mtg.  &c.  Co.,  13  Tex.  Civ.  App.  70;    Starbird  v.   Cranston,   24  Colo. 

169,  36  S.  W.  306.  But  see  New  York  20,  48  Pac.  652;   Bassett  v.  Bradley, 

L.  Ins.  Co.  V.  Aitkin,  125  N.  Y.  660,  48  Conn.  224;  Gibson  v.  Hambleton, 

26  N.  E.  732.  52  Nebr.  601,  72  N.  W.  1033;  Hartley 

''Youngs  v.  Public  Schools,  31  N.  v.  Harrison,  24  N.  Y.  170;  Campbell 
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iter  has  accepted  and  adopted  it,  and  in  some  manner  acted  upon  it  f'- 
or  after  innocent  third  persons  have  bought  the  notes  secured  by  the 
mortgage,  relying  on  his  assumption  to  pay  such  indebtedness.'^  There 
is  a  dictum  to  this  effect  in  Garnsey  v.  Eogers,''  in  which  case  the 
Court  of  Appeals  of  New  York  distinguished  between  a  covenant  by 
a  grantee  in  an  absolute  deed  to  assume  a  mortgage,  and  one  made 
by  a  subsequent  mortgagee  to  assume  a  prior  mortgage,  holding  that 
the  latter  does  not  thereby  make  himself  personally  liable  for  such 
debt  to  the  prior  mortgagee. 

It  has  been  suggested  in  some  cases  that  this  statement  is  subject 
to  the  qualification  that  the  assumption  of  the  mortgage  becomes  irrev- 
ocable as  to  the  mortgagee  only  after  he  has  knowledge  of  the  agree- 
ment, and  has  by  his  acquiescence  and  acceptance  made  himself  a 
party  to  it."*  This  doctrine  is  supported  by  the  decision  in  Simson  v. 
Brown,"^  in  the  Supreme  Court  of  New  York.    That  was  an  action 


V.  Smith,  71  N.  Y.  26,  27  Am.  Rep.  5; 
Gifford  V.  Corrigan,  105  N.  Y.  223,  11 
N.  E.  498,  117  N.  Y.  257,  22  N.  E. 
756;  Willard  v.  Worsham,  76  Va. 
392 

""Watkins  v.  Reynolds,  123  N.  Y. 
211,  25  N.  E.  322,  decided  In  New 
York  L.  Ins.  Co.  v.  Aitkin,  125  N.  Y. 
660,  26  N.  E.  732;  Gifford  v.  Corri- 
gan, 105  N.  Y.  223,  11  N.  E.  498,  117 
N.  Y.  257,  22  N.  E.  756.  See  also 
Bay  V.  Williams,  112  111.  91,  1  N.  E. 
340,  54  Am.  Rep.  209;  Ellis  v.  John- 
son, 96  Ind.  377;  Hoeldke  v.  Horst- 
man  (Tex.  Civ.  App.),  128  S.  W.  642. 

"'Fisk  V.  Stevens,  9  Utah  94,  33 
Pac.  249. 

="47  N.  Y.  233,  242,  7  Am.  Rep. 
440.  Mr.  Justice  Rapallo,  in  stating 
the  grounds  of  this  distinction,  said: 
"It  must  be  considered  that,  where 
such  an  assumption  is  made  on  an 
absolute  conveyance  of  land,  it  is 
unconditional  and  irrevocable.  The 
grantor  can  not  retract  his  convey- 
ance, or  the  grantee  his  promise  or 
undertaking;  but,  where  contained 
in  a  mortgage,  the  conveyance  is  de- 
feasible. The  grantor  reserves  the 
right  to  annul  it  by  paying  his  debt, 
and  when  he  does  so  he  discharges 
the  agreement  to  pay  the  prior  mort- 
gage. The  reservation  of  this  right 
is  inconsistent  with  the  idea  that 
the  assumption  by  the  grantee  was 
for  the  benefit  of  the  prior  mort- 
gagee;   for  if  it  were,  the  grantor 
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would  have  no  control  over  the 
rights  thus  acquired  by  a  third 
party.  The  reservation  of  this 
control  by  the  grantor  shows  that 
the  agreement  was  for  his  benefit 
only,  and  prevents  its  inuring  to  the 
benefit  of  any  third  party."  See  also 
a  dictum  to  the  same  effect  in  Hart- 
ley V.  Harrison,  24  N.  Y.  170. 

"  Carnahan  v.  Tousey,  93  Ind.  561, 
566,  per  Elliott,  C.  J.;  Durham  v. 
Bischof,  47  Ind.  211;  Gilbert  v.  San- 
derson, 56  Iowa  349.  9  N.  W.  293,  41 
Am.  Rep.  103;  Jones  v.  Higgins,  80 
Ky.  409;  Gifford  v.  Corrigan,  105  N. 
Y.  223,  22  N.  E.  756;  Kelly  v.  Rob- 
erts, 40  N.  Y.  432;  Whiting  v.  Gear- 
ty,  14  Hun   (N.  Y.)   498. 

»=6  Hun  (N.  Y.)  251.  It  may  be 
remarked  of  this  case  that  the  bond 
was  in  form  an  obligation  to  pay  the 
deot  to  the  holder  of  the  mortgage, 
and  to  indemnify  the  mortgagor  as 
well.  The  mortgagor  not  being  lia- 
ble for  the  debt,  his  release  did  not 
harm  him,  and  was  a  satisfaction  of 
his  interest  in  the  obligation;  but 
the  principal  obligor  was  directly  re- 
sponsible to  the  holder  of  the  mort- 
gage aside  from  the  bond,  and  the 
bond  was  to  pay  the  debt.  The  hold- 
er of  the  mortgage  was  interested 
in  compelling  payment  of  the  bond, 
and,  not  having  himself  released  the 
parties  bound  by  it,  he  had  a  right 
to  maintain  his  action  unimpaired 
by  the  act  of  the  mortgagor.   There 
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upon  a  bond  given  to  a  mortgagor  conditioned  to  pay  to  the  holder 
of  a  mortgage  the  full  amount  of  it,  and  to  save  the  mortgagor  harm- 
less therefrom,  and  the  payment  was  guaranteed  by  another  person. 
The  mortgagor  was  not  personally  liable  for  the  payment  of  the  mort- 
gage debt,  although  the  principal  in  the  bond  was  so  liable  to  the 
holder  of  the  mortgage.  The  mortgagor  who  took  the  bond  afterward 
executed  and  delivered  to  the  principal  obligor  in  the  bond  a  satisfac- 
tion of  the  bond,  which,  however,  he  did  not  deliver  up  or  cancel,  but 
afterward  assigned  to  the  holder  of  the  mortgage.  In  a  suit  by  the 
latter  against  the  guarantor  of  the  bond,  it  was  held  that  he  was  en- 
titled to  recover ;  that  the  mortgagor  did  not  by  his  release  discharge 
the  bond  as  against  the  holder  of  the  mortgage. 

After  notice  of  the  commencement  of  a  suit  to  foreclose  a  mortgage, 
an  insolvent  mortgagor  can  not,  by  an  arrangement  with  his  succes- 
sive grantees,  release  the  latter  of  their  several  covenants  of  assump- 
tion so  as  to  relieve  them  from  liability  thereon.""  Nor  does  a  release 
by  the  mortgagor  of  a  grantee  from  his  covenant  of  assumption  avaU 
such  grantee  as  against  the  rights  of  an  innocent  third  person  who 
has  bought  the  mortgage  notes.*'' 

§  764.  Whether  grantor  can  release  purchaser. — ^Where  the  con- 
veyance is  absolute  to  the  grantee,  his  assumption  of  an  existing  mort- 
gage creates  against  him  an  absolute  obligation  for  its  payment,  and 
a  release  of  this  obligation  can  not  be  made  by  the  grantor  without 
the  assent  of  the  mortgagee.  The  acceptance  on  the  part  of  the  mort- 
gagee of  the  benefit  of  the  assumption  is  a  legal  presumption,  in  the 
absence  of  proof,  of  his  actual  dissent.®* 

is  a  similar  decision  in  a  recent  case  ern  Mtg.  &c.  Co.  (Tex.  Civ.  App.), 
In  Texas,  in  which  the  court  say:  36  S.  W.  306;  Keller  v.  Ashford,  133 
"While  there  is  some  diversity  of  U.  S.  610,  32  L.  ed.  667,  10  Sup.  Ct. 
opinion  on  this  proposition,  we  think  494;  Crowell  v.  Hospital,  27  N.  J. 
the  great  weight  of  authority  is  to  Eq.  650,  657,  citing  Morrison  v.  Ear- 
ths effect  that  where  one  assumes  ry,  10  Tex.  Civ.  App.  22,  30  S.  W. 
the  debt  of  the  original  promisor  and  376;  Bassett  v.  Hughes,  43  Wis.  319. 
there  is  a  release  by  the  promisor  '» Field  v.  Thistle,  58  N.  J.  Eq.  339, 
before  there  is  an  acceptance  on  the  43  Atl.  1072. 

part  of  the  creditor,  or  before  suit  "'Lennox  v.  Brower,  160  Pa.  St. 

is  brought,   then   in  that  case   the  191,   28   Atl.   839;    Fisk  v.   Stevens 

party  assuming  said  indebtedness  is  (Utah),  33  Pac.  248. 

released,   and   the   creditor  has  no  ""Bay  v.  Williams,  112  111.  91,  54 

right  of  action  against  him.   Where,  Am.  Rep.  209;  Douglass  v.  Wells,  18 

however,  there  has  been  an  accept-  Hun  (N.  Y.)  88,  where  the  cases  are 

ance  upon  the  part  of  the  creditor,  cited    overruling   Stephens   v.    Cas- 

then  a  release  by  the  original  prom-  backer,  8  Hun  (N.  Y.)  116;  Starbird 

isor  does   not   affect   the   creditor's  v.  Cranston,  24  Colo.  20,  48  Pac.  652 

right  to  recover  from  the  party  as-  (quoting  text) ;   Durham  v.  Bischof, 

suming  the  debt."  Huffman  v.  West-  47  Ind.  211;   Judson  v.  Dada,  79  N. 
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The  pexsonal  liability  of  the  grantee  to  the  holder  of  the  mortgage 
depends,  of  course,  upon  the  nature  of  the  dealing  in  which  the  as- 
sumption is  made,  and  is  subject  to  any  condition  or  defeasance  at- 
tached to  such  assumption.®"  It  may  be  qualified  or  controlled  not 
only  as  between  the  parties,  but  also  as  to  the  mortgagee,  by  a  con- 
temporaneous agreement  of  the  parties  executed  on  a  separate  paper/ 
Moreover,  if  the  consideration  for  the  assumption  wholly  or  in  part 
fails,  or  there  is  a  good  defense  to  it  as  between  the  parties,  it  would 
seem  that  the  mortgagee  could  have  no  fixed  right  to  enforce  the 
grantee's  liability;  and  that  a  release  of  the  grantee  by  the  grantor, 
in  accordance  with  or  to  the  extent  of  the  equities  between  them, 
would  be  binding  upon  the  mortgagee.^ 

But  after  the  mortgagee  has  adopted  or  accepted  the  agreement  of 
the  purchaser  for  his  benefit,  he  is  brought  into  privity  with  him, 
becomes  a  party  to  the  agreement,  is  entitled  to  insist  upon  the  per- 
formance of  it,  and  can  not  afterward  be  deprived  of  his  right  of  ac- 
tion by  any  act  of  the  mortgagor  in  releasing  or  discharging  the  pur- 
chaser.^ It  is  accordingly  held  that  the  mortgagor  can  not  release  the 
purchaser  from  his  agreement  to  assume  the  mortgage  after  the  mort- 
gagee has  brought  an  action  to  foreclose  it,  and  has  asked  for  a  judg- 
ment against  the  purchaser  for  a  deficiency.*  Neither  can  the  grantor 
release  the  grantee  from  his  obligation  incurred  by  assuming  a  mort- 
gage, as  against  a  purchaser  of  the  mortgage  who  may  have  relied 
upon  the  contract  of  assumption  as  it  appears  of  record.'' 

§  765.     Conveyance  on  condition  that  the  grantee  pay  a  mortgage. 

— A  conveyance  "subject  to"  certain  mortgages,  "to  be  assumed  and 
paid  by  the  grantee,  his  heirs  and  assigns,  the  same  making  part  of 
the  consideration,"  and  "on  condition"  that  the  grantor  and  his  rep- 
resentatives shall  be  forever  indemnified  and  saved  harmless  from  the 
payment  of  them,  is  a  grant  on  condition,  and  forfeited  by  a  breach 

Y.  373.    See  also  Campbell  v.  Smith,  See  also  Carnahan  v.  Tousey,  93  Ind. 

71  N.  Y.  26,  27  Am.  Rep.  5;  Kelly  v.  561;   Gibson  v.  Hambleton,  42  Nebr. 

Roberts,  40   N.   Y.   432;    Hartley  v.  601,  72  N.  W.  1033;  Field  v.  Thistle, 

Harrison,  24  N.  Y.  170;    Bassett  v.  58  N.  J.  Eq.  339,  43  Atl.  1072. 

Hughes,  43  Wis.  319.  "New  York  L.  Ins.  Co.  v.  Aitkin, 

"Judson  V.  Dada,  79   N.  Y.  373;  125  N.  Y.  660,  26  N.  B.  732;   Gifford 

Garnsey  v.  Rogers,  47  N.  Y.  233,  7  v.  Corrigan,  105  N.  Y.  223,  11  N.  E. 

Am.   Rep.   440.  498,   117   N.  Y.   257,   22   N.   B.   756; 

'Flagg  v.  Hunger,  9  N.  Y.  483.  Whiting  v.  Gearty,  14  Hun  (N.  Y.) 

''Judson  v.  Dada,  79  N.  Y.  373.  498.     See  also  Durham  v.   Bischof, 

'  Gifford  V.  Corrigan,  105  N.  Y.  223,  47  Ind.  211. 

11  N.  E.  498,  117  N.  Y.  257,  22  N.  E.  » Hayden  v.  Drury,  3  Fed.  782,  789. 

756;  Fisk  v.  Stevens  (Utah),  33  Pac.  See  also  Bassett  v.  Bradley,  48  Conn. 

249;  Bassett  v.  Hughes,  43  Wis.  319.  224. 
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thereof,  and  is  not  in  the  nature  of  a  mortgage  from  the  grantee  to  the 
grantor,  with  a  right  of  redemption  for  three  years  after  such  breach. 
Such  condition  is  not  extinguished  by  the  grantor's  taking  back  a 
mortgage  for  a  part  of  the  consideration  subject  to  the  mortgages  as- 
sumed with  covenants  to  save  the  grantor  harmless  against  them,  and 
his  entry  upon  the  land  for  breach  of  the  condition  of  the  deed  is  not 
afiEected  by  an  assignment  of  the  mortgage  before  or  after  such  entry.® 
But  any  entry  in  such  case  made  for  the  purpose  of  foreclosure  will 
not  serve  as  an  entry  for  foreclosure  under  the  condition  in  the*  deed 
until  some  further  notice  be  given  or  act  done  for  that  purpose.'' 

In  such  case,  if  the  grantee  fails  to  perform  the  condition,  the 
grantor  is  not  confined  to  a  forfeiture  as  his  only  remedy,  but  he 
may  maintain  an  action  against  the  grantee  upon  his  implied  promise 
to  pay  the  mortgage,  and  recover  any  pajrments  he  has  made.  The 
grantor  may  enter  for  breach  of  the  condition,  but  he  may  have  an 
action  upon  the  promise  as  well.* 

An  agreement  of  assumption  made  subsequent  to  the  purchase  will 
not  bind  the  grantee  making  same  unless  supported  by  a  new  consid- 
eraticm.* 

The  agreement  to  pay  a  mortgage  is  an  original  undertaking,  and 
may  be  contained  either  in  the  deed,  in  a  separate  writing,  or  rest 
in  parol."^*  In  Minnesota  it  is  held  that  the  assumption  of  a  mortgage 
by  the  grantee  is  not  an  enforcible  obligation  unless  the  grantor  is 
personally  liable.^  ^ 

§766.  Grantor's  agreement  to  discharge  a  mortgage. — ^Where  a 
grantor  of  land,  subject  to  a  second  mortgage,  gives  the  purchaser 
a  bond  conditioned  to  save  him  harmless  from  it,  and  to  cause  it  to  be 
assigned  to  him  within  six  months,  a  failure  to  do  this  entitles  the 
purchaser,  even  after  the  foreclosure  of  the  first  mortgage,  to  recover 
damages  to  the  amount  of  the  difference  between  the  value  of  the 
estate  and  the  amount  due  on  the  first  mortgage,  if  the  value  of  the 
property  is  less  than  the  amount  of  the  two  mortgages.^^  But  if  the 
grantor,  upon  the  sale  of  a  small  portion  of  premises  covered  by  a 
mortgage,  covenants  to  pay  the  mortgage  when  due,  and  the  rest  of 

"Hancock    v.     Carlton,    6    Gray  "Wyatt  v.  Dufrene,  106  111.  App. 

(Mass.)   39.  214;  Moore  v.  Booker,  4  N.  Dak.  543, 

'Stone  V.  Ellis,  9  Cush.   (Mass.)  62  N.  W.  607. 

95.  "  Wood  V.  Johnson,  117  Minn.  267, 

"Pike  T.  Brown,  7  Cush.   (Mass.)  135  N.  W.  746;   Kramer  v.  Gardner 

133.  (Minn.),  116  N.  W.  925. 

'Frase  t.  Lee,  152  Mo.  App.  562,  "Coombs    v.    Jenkins,     16     Gray 

134  S.  W.  10.  (Mass.)    153. 
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the  land  is  worth  more  than  the  amount  of  the  debt,  and  is  in  equity 
first  liable  for  it,  the  grantee,  upon  a  failure  to  pay  the  mortgage 
when  due,  and  before  the  mortgage  is  foreclosed,  can  recover  upon 
such  a  covenant  only  nominal  damages.^^  If  the  grantor  has  cove- 
nanted to  pay  off  a  mortgage,  he  can  not,  by  allowing  the  mortgage 
to  be  foreclosed  and  then  redeeming  it,  take  and  hold  title  in  himself 
as  against  his  grantee.^* 

The  general  covenants  in  a  grantor's  deed  bind  him  to  discharge 
an  existing  mortgage,  unless  there  be  some  provision  to  the  contrary. 
In  equity  this  covenant  may  be  released  without  a  technical  release, 
by  matters  in  pais;  as,  for  instance,  by  a  subsequent  transaction  be- 
tween the  parties  in  which  the  purchaser  agrees  to  assume  and  pay 
this  mortgage.^'' 

Where  a  grantee  in  a  deed  containing  covenants  of  seisin  and  war- 
ranty, executed  to  the  grantor  a  mortgage  containing  the  same  cove- 
nants to  secure  the  purchase-money,  and  the  grantee  was  evicted  by 
a  paramount  title,  it  was  held  that  the  grantee  could  maintain  an 
action  against  his  grantor  on  the  covenant  of  seisin  in  the  deed,  and 
that  the  covenants  of  the  mortgagor  did  not  operate  as  a  rebutter.^" 

§  767.  When  purchaser  of  part  of  mortgaged  land  entitled  to  re- 
lease.— A  purchaser  of  a  portion  of  the  premises  covered  by  a  mort- 
gage duly  recorded  is  not  entitled  to  a  release  of  that  portion 
by  reason  that  he  has  given  to  the  mortgagor  his  promissory 
note  for  the  whole  value  of  that  portion,  and  the  mortgagor  has  trans- 
ferred the  note  to  the  mortgage  creditor  to  be  applied  in  reduction  of 
the  mortgage  debt.  Neither  does  the  payment  of  such  note  give  him 
this  right,  unless  the  holder  of  the  mortgage  has  agreed  to  release.^^ 
The  mortgage  covers  the  whole  property,  and  secures  the  whole  debt, 
and  the  holder  of  it,  aside  from  any  agreement,  is  under  no  obligation 
to  release  any  part  of  the  property  upon  payment  of  a  part  of  the 
debt. 

An  agreement  to  mate  releases  of  portions  of  the  mortgaged  prem- 
ises is  personal  to  the  mortgagor,  unless  his  grantees  or  others  are 
included  expressly  or  impliedly  in  the  benefit  of  the  agreement.^* 

"Wilcox  V.  Musche,  39  Mich.  101.  also  Bridgewater  Roller  Mills  Co.  v. 

"Huxley  v.  Rice,  40  Mich.  73.   See  Baltimore  Bldg.  &c.  Assn.,  124  Fed. 

also  Colby  v.  Cato,  47  Ala.  247.  718;   Hubbard  v.  Lydecker,  78  Misc. 

"Drury  v.  Tremont  Improvement  80,  137  N.  Y.  S.  714;   Scott  v.  Smith, 

Co.,  13  Allen  (Mass.)  168.  58  Ore.  591,  115  Pac.  969. 

"Summer   v.   Barnard,   12    Mete.  ^Squler  v.  Shepard,  38  N.  J.  Eq. 

(Mass.)   459.  331. 

"  Colby  V.  Cato,  47  Ala.  247.    See 
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§  768.  The  remedy  of  the  grantor. — If  a  purchaser  who  has  as- 
sumed a  mortgage  debt  omits  to  pay  it  when  due,  the  grantor  may 
take  an  assignment  of  the  mortgage  to  himself,  foreclose  the  same?, 
and  sue  for  the  deficiency,  or  sue  on  the  agreement,  and  recover  the 
amount  paid  by  him  in  obtaining  the  mortgage,  not  exceeding  the 
amount  unpaid  on  such  mortgage.^"  In  such  an  action,  written  receipts 
indorsed  on  the  mortgage  by  the  mortgagee  are  competent  evidence 
to  show  payments  thereon.  The  plaintiff  in  such  action  can  only 
recover  the  amount  paid  by  him.^"  The  mortgagor  may  himself  pur- 
chase the  mortgage  and  foreclose  it.^^ 

And  so  a  mortgagor,  who  has  sold  subject  to  the  mortgage  debt, 
upon  being  compelled  to  pay  it,  is  subrogated  to  the  benefit  of  the 
security,  without  any  formal  assignment  of  it  to  him.  He  thereby 
becomes  an  equitable  assignee  of  it,  and  may  enforce  it  against  the 
property.^^ 

If  the  grantor  die  before  any  right  of  action  accrues  upon  the 
grantee's  covenant  to  assume  the  mortgage,  the  land  descends  to  the 
heirs,  who  are  the  parties  injured  by  a  breach  of  the  covenant,  and 
are  the  proper  parties  to  sue  for  a  breach  of  it.  The  executor  or  ad- 
ministrator can  not,  in  such  case,  maintain  the  action.^' 

Under  a  statute  which  gives  mortgage  debts  of  a  decedent  prece- 
dence over  general  debts  where  a  decedent  has  assumed  a  mortgage,  his 
administrator  is  bound  to  pay  it  though  no  claim  therefor  is  filed 
against  the  estate.^* 

The  purchaser,  by  assuming  the  payment  of  the  mortgage,  makes 
himself  personally  liable  both  to  the  mortgagee  and  to  the  mortgagor.^^ 
The   mortgagor  upon  paying  the  mortgage   debt  may   recover  the 

•»  Williams  v.  Moody,  95  Ga.  8,  22  ="  Mills  v.  Watson,  1  Sweeny    (N. 

S.    E.    30;    Furnas   v.   Durgin,    119  Y.)   374. 

Mass.  500,  20  Am.  Rep.  341;  Jewett  =^  Mills  v.  Watson,  1  Sweeny   (N. 

V.    Draper,    6    Allen    (Mass.)    434;  Y.)  374. 

Braman  v.  Dowse,  12  Cush.  (Mass.)  ""Risk  v.   Hoffman,   69   Ind.   137; 

227;    Strohauer   v.   Voltz,   42   Mich.  Kinnear  v.   Lowell,   34   Maine   299; 

444,  4  N.  W.  161;    Crowell  v.  Hos-  Gerdine  v.  Menage,  41  Minn.  417,  43 

pital  of  St.  Barnabas,  27  N.  J.  Eq.  N.  W.  91;   Baker  v.  Terrell,  8  Minn. 

650,  655;    Sparkman  v.  Gove,  44  N.  195;  Ayers  v.  Dixon,  78  N.  Y.  318; 

J.  Li.  252;   BoUes  v.  Beach,  22  N.  J.  Gunst  v.  Pelham,  74  Tex.  586,  12  S. 

L.  680,  53  Am.  Dec.  263.     See  also  W.  232.    See  also  Marshall  v.  Davies, 

Wood  v.  Smith,  51  Iowa  156;   Bank  78  N.  Y.  414;  Rubens  v.  Prindle,  44 

V.   Snow,   197   Mass.   339,   83   N.   B.  Barb.   (N.  Y.)   336;   Cornell  v.  Pres- 

1099;  Lappen  v.  Gill,  129  Mass.  349;  cott,  2  Barb.   (N.  Y.)   16;   Marsh  v. 

Haas  V.  Dudley,  30  Ore.  355,  48  Pac.  Pike,  1  Sandf.  Ch.    (N.  Y.)    210. 

168;     In  re  May,  218  Pa.  64,  67  Atl.  "Ayers  v.  Dixon,  78  N.  Y.  318. 

120;  Devine  v.  Mortgage  Co.  (Tex.),  "  Swift  v.  Harley,  20  Ind.  App.  614, 

48  S.  W.  585.  49  N.  E.  1069. 

^  Jones  V.  Parks,  78  Ind.  537. 
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amount  paid  from  such  purchaseT^^  in  an  action  at  law,  as  for  money 
paid  for  the  grantee's  use.^^  Moreover,  on  a  default  the  mortgagor 
may  immediately,  before  paying  the  mortgage,  proceed  against  him 
upon  his  covenant.^* 

The  grantor  may  maintain  his  action  against  the  grantee  on  the 
letter's  covenant,  without  first  foreclosing  the  mortgage.^'  He  may, 
immediately  upon  the  maturity  of  the  mortgage,  the  grantee  having 
failed  to  pay  the  same,  recover  from  the  grantee  the  amount  due 
thereon,  although  the  grantor  may  have  paid  no  part  of  it.^"  He  can 
not  compel  the  mortgagee  to  foreclose  his  mortgage  so  as  to  subject 
the  land  to  the  payment  of  the  debt,  and  the  purchaser  to  a  judgment 
for  the  deficiency;  but  he  may  himself  proceed  in  equity  to  compel 
the  purchaser  to  pay  off  the  mortgage  according  to  his  undertaking.^^ 
Under  codes  of  practice  allowing  an  equitable  suit  in  such  case,  the 
grantor  may  maintain  a  bill  to  have  the  mortgage  satisfied  out  of  the 
land.^2 

When  land  is  conveyed  to  several  grantees  in  different  proportions 
definitely  specified,  subject  to  a  mortgage  which  they  agree  to  assume 
and  pay,  they  are  jointly  liable  for  a  breach  of  this  agreement.^ ^ 

If  the  deed  in  which  a  grantee  assumes  the  payment  of  a  mort- 
gage be  executed  by  a  husband  and  wife  as  grantors,  the  promise  im- 
plied by  law  from  the  acceptance  of  the  deed  is  to  both,  and  an  action 
for  breach  of  the  promise  should  be  brought  in  the  name  of  both, 
although  the  wife  alone  signed  the  mortgage  note,  and  the  husband 

=»"Wood  v.  Smith,  51  Iowa  156.  50  ""Kreling  v.  Kreling,  118  Cal.  413, 

N.    W.    581;    Gunst   v.    Pelham,   74  50  Pac.  546;  Jones  v.  Parks,  78  Ind. 

Tex.    586,  12  S.  W.  232.  537;   Stout  v.  Folger,  34  Iowa  71,  11 

"Lappen   v.   Gill,   129   Mass.   349.  Am.  Rep.   138;    Baldwin  v.   Emory, 

In  such  action,  evidence  is  inadmis-  89  Maine  496,  36  Atl.  994;   Reed  v. 

sible  that,  at  the  time  the  mortgage  Paul,  131  Mass.  129;    Locke  v.  Ho- 

was  made,  the  grantor  held  the  land  mer,  131  Mass.  93,  41  Am.  Rep.  199; 

In  trust  for  the  grantee  and  others,  Furnas  v.  Durgin,  119  Mass.  500,  20 

and  the  mortgage  was  given,  to  take  Am.  Rep.   341;    Stichter  v.   Cox,   52 

up  the  defendant's  share  of  a  pre-  Nebr.  532,  72  N.  W.  848;   Wilson  v. 

vious  mortgage.     See  also  Tuttle  v.  Stilwell,  9  Ohio  St.  467. 

Armstead,  53  Conn.  175,  22  Atl.  677;  ="Cubherly  v.  Yager,  42  N.  J.  Eq. 

Latimer  v.  Latimer,  38  S.  Car.  995,  289,  11  Atl.  113;    Irick  v.  Black,  17 

16  S.  B.   995.  N.  J.  Eq.  189;  Marshall  v.  Davies,  78 

^Bowen  v.   Kurtz,   37   Iowa  239;  N.  Y.  414;    Marsh  v.  Pike,  1  Sandf. 

Rubens  v.  Prindle,  44  Barb.  (N.  Y.)  Ch.   (N.  Y.)  210,  10  Paige  595;   Cor- 

336.  nell  v.  Prescott,  2  Barb.  (N.  Y.)   16. 

^Beeson  v.  Green,  103  Iowa  406,  But  see  Slauson  v.  "Watkins,  25  Alb. 

72  N.  W.  555;   Follansbe  v.  Menage,  L.  J.  72. 

28  Minn.  311,  9  N.  W.  882;    Camp-  '^Abell  v.  Coons,  7  Cal.  105,  68  Am. 

bell  V.  Smith,  71  N.  Y.  26,  27  Am.  Dec.  229. 

Rep.  5;  Burr  v.  Beers,  24  N.  Y.  178,  '^Fenton  v.  Lord,  128  Mass.  466. 
80  Am.  Dec.  327. 
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joined  "to  give  validity"  thereto.  But  if  in  an  action  by  the  wife 
alone  the  merits  of  the  case  have  been  fully  tried,  she  will  be  allowed 
to  amend  after  verdict  in  her  favor,  by  joining  her  husband,  taking 
no  costs  since  the  trial.^* 

§  768a.  Doctrine  of  covenants  running  with  the  land  not  applica- 
ble.— The  doctrine  of  covenants  running  with  the  land  has  no  applica- 
tion to  agreements  by  purchasers  of  land  to  assume  and  pay  existing 
mortgages.  Such  an  agreement  is  purely  a  personal  undertaking  by 
the  purchaser  to  relieve  his  grantor  of  his  obligation  to  pay  the  mort- 
gage assumed.  Thus,  if  one  owning  two  lots  of  land  makes  a  mort- 
gage of  both  lots  and  then  conveys  one  of  the  lots  by  a  deed  stating 
that  it  is  subject  to  such  mortgage  which  the  grantee  is  to  assume  as 
part  of  the  consideration,  and  later  conveys  the  other  lot  to  another  by 
a  deed  which  states  that  it  is  subject  to  the  same  mortgage,  but  not 
that  the  grantee  is  to  assume  the  mortgage,  the  latter  grantee  can 
not  enforce  the  agreement  to  assume  the  mortgage  made  by  the  former 
grantee.  If,  however,  the  mortgagor  had  conveyed  the  second  lot 
free  of  the  mortgage,  the  purchaser  of  that  lot  might,  perhaps,  en- 
force the  agreement,  not  on  the  ground  that  the  agreement  was  a 
covenant  running  with  the  land,  but  in  order  to  enforce  the  grantor's 
right.^^ 

"An  agreement  to  discharge  an  existing  lien  or  incumbrance  on  the 
land  conveyed,  although  contained  in  the  deed,  does  not  create  a  cove- 
nant running  with  the  land.  Such  an  agreement  amounts  ordinarily 
to  a  mere  contract  to  do  a  particular  thing  within  a  specified  or  rea- 
sonable time,  from  a  breach  of  which  damages  may  result  to  the 
grantee,  and  not  to  a  covenant  annexed  to,  or  coimected  with,  the 
realty  in  such  a  way  as  to  run  with  and  be  appurtenant  to  it."^° 

§  769.     Contract  to  pay  mortgage  enforced  before  promisee  has  paid. 

— A  contract  to  pay  a  mortgage  may  be  enforced  before  the.  promisee 
has  paid  it.  A  provision  whereby  a  grantee  "assumes  and  agrees  to 
pay"  a  mortgage  is  a  contract  not  merely  to  indemnify  the  grantor, 
but  to  pay  the  debt,  provided  it  be  the  debt,  of  the  grantor.  It  is  not 
necessary,  therefore,  as  it  is  in  case  of  an  agreement  purely  to  indem- 

»^Fenton  v.  Lord,  128  Mass.  466.  v.  Vanderheyden,  35  N.  Y.  677.    See 

="  Pearson  v.  Bailey,  180  Mass.  229,  also  Clement  v.  Wlllett,  105   Minn. 

62  N.  E.  265.     See  also  Pearson  v.  267,  117  N.  W.  491,  127  Am.  St.  562, 

Bailey,  177  Mass.  318,  58  N.  E.  1028;  17  L.  R.  A.    (N.  S.)   1094,  15  Ann, 

Hemenway     v.     Bassett,     13     Gray  Cas.  1053. 

(Mass.)  378,  380;  Hayden  v.  Smith,  ^''Graber  v.  Duncan,  79  Ind.  565. 

12  Mete.   (Mass.)   511,  515;    Bentley 
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nify  the  grantor  against  any  loss  or  damage  by  reason  of  the  mort- 
gage/'' that  the  grantor  should  show  that  he  has  been  in  some  measure 
damnified  before  he  can  recover  on  such  promise.^'  "There  is  no  rea- 
son," says  Mr.  Justice  Devens,  in  a  case  before  the  Supreme  Court 
of  Massachusetts,  "why  an  agreement  may  not  be  made  which  shall 
bind  the  party  so  contracting  to  pay  the  debt  which  another  owes, 
and  thus  relieve  him  or  his  estate  from  it,  and,  if  the  promise  thus 
made  is  not  kept,  why  the  promisee  should  not  recover  a  sum  sufficient 
to  enable  him  so  to  do.  Such  is  the  construction  to  be  given  to  the 
agreement  in  the  case  before  us.  As  a  consideration  for  the  property 
conveyed  to  him,  the  plaintifi  conveyed  the  Hyde  Park  estate  to  the 
defendant,  who  contracted,  not  to  indemnify  the  plaintiff  against, 
but  to  pay  the  mortgages  upon  it,  and,  if  he  has  failed  to  do  this,  the 
plaintiff  should  be  entitled  to  recover  the  amount  which  the  defendant 
thus  agreed  to  pay.  It  is  a  portion  of  the  consideration-money  due 
the  plaintiff,  which  he  was  to  receive  by  payment  of  a  debt  for  which 
he  was  liable,  which  he  thus  recovers,  when  the  defendant  fails  to 
perform  his  promise.  That  the  plaintiff  should  be  kept  subject  to  a 
debt  from  which  the  defendant  agreed  to  relieve  him  is  a  continuing 


"Little  V.  Little,  13  Pick.  (Mass.) 
426. 

"  Furnas  v.  Durgln,  119  Mass.  500, 
20  Am.  Rep.  341;  Brewer  v.  Worth- 
ington,  10  Allen  (Mass.)  329;  Fos- 
ter V.  Atwater,  42  Conn.  244;  Lowe 
V.  Turpie,  147  Ind.  652,  678,  44  N. 
E.  25,  47  N.  E.  150;  Jones  v.  Parks, 
78  Ind.  537;  Stout  v.  Folger,  34 
Iowa  71,  11  Am.  Rep.  138;  Baldwin 
V.  Emory,  89  Maine  496,  36  Atl. 
994;  Farnsworth  v.  Boardman,  131 
Mass.  115;  Cilley  v.  Fenton,  130 
Mass.  323;  Gaffney  v.  Hicks,  124 
Mass.  301;  Gregory  v.  Hartley,  6 
Nebr.  356;  Wilson  v.  Stilwell,  9  Ohio 
St.  467,  75  Am.  Dec.  477;  Snyder  v. 
Summers,  1  Lea  (Tenn.)  534,  540, 
27  Am.  Rep.  778;  Locke  v.  Homer, 
131  Mass.  93,  41  Am.  Rep.  199,  where 
the  whole  subject  and  the  cases  are 
elaborately  examined  by  Gray,  C.  J., 
who,  upon  the  point  under  consider- 
ation, said:  "The  only  differences 
between  Furnas  v.  Durgin,  119  Mass. 
500,  20  Am.  Rep.  341,  and  the  case  at 
bar,  are  that  in  the  present  case  it 
is  not  in  terms  sipulated  that  the 
defendant  shall  'pay'  as  well  as  'as- 
sume' the  mortgage;  and  that  it  is 
stipulated  that  he  shall   'hold  the 


grantors  harmless  from'  the  same. 
These  differences  do  not  affect  the 
result.  Under  such  circumstances, 
in  common  understanding  and  in 
legal  effect,  to  'assume'  a  debt  is  an 
understanding  to  pay  it  as  the 
proper  debt  of  the  party  who  enters 
into  the  undertaking.  Braman  v. 
Dowse,  12  Cush.  (Mass.)  227;  Drury 
v.  Tremont  Improvement  Co.,  13  Al- 
len (Mass.)  168,  171;  United  States 
Mortgage  {3o.  v.  Hill,  C.  C.  D.  Mass. 
1879;  Stout  v.  Folger,  34  Iowa  71,  11 
Am.  Rep.  138.  And  it  is  well  settled, 
as  appears  by  the  cases  already  re- 
ferred to,  that  when  the  defendant 
promises  to  pay  a  certain  debt  due 
from  the  plaintiff  to  a  third  person, 
the  effect  of  this  promise  is  not  re- 
stricted, either  as  to  the  form  of 
pleading,  the  rules  of  evidence,  or 
the  measure  of  damages,  by  the  fact 
that  the  defendant  by  his  agreement 
further  promises  to  indemnify  the 
plaintiff  and  save  him  harmless," 
citing  Hodgson  v.  Bell,  7  T.  R.  93; 
Holmes  v.  Rhodes,  1  B.  &  P.  638; 
Penny  v.  Foy,  8  B.  &  C.  11,  2  Man. 
&  R.  181;  Robinson  v.  Robinson,  24 
Law  Times  Reports,  112;  Carr  v. 
Roberts,  2  Nev.  &  M.  42,  5  B.  &  Ad. 
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iajury,  for  which  a  sum  of  money,  which  will  enable  him  to  discharge 
it,  is  an  appropriate  remedy  in  damages."^' 

Such  a  promise,  when  no  time  is  specified  for  the  payment  of  the 
mortgage,  is  a  promise  to  pay  it  when  it  becomes  due,  or,  if  it  be  al- 
ready due,  to  pay  it  forthwith.*"  But  it  is  held  that  where  the  cove- 
nant is  one  of  indemnity,  the  grantor  suing  on  it  must  prove  his  loss 
before  he  can  recover.*^ 

If  a  purchaser  who  has  assumed  the  payment  of  a  mortgage  takes 
an  assignment  of  it  instead  of  discharging  it,  the  assignment  will  be 
held  to  be  a  merger  of  the  mortgage  and  a  payment  of  it.  Even  in  a 
case  where  the  purchaser  took  the  conveyance  to  his  wife  without  her 
knowledge,  and  afterward,  instead  of  paying  the  mortgage  assumed  in 
the  conveyance,  the  husband  took  an  assignment  of  it  to  himself,  and 
the  evidence  showed  that  the  husband  was  the  real  party  in  interest, 
it  was  held  that  he  would  be  compelled  to  discharge  the  mortgage.*'' 

§  769a.  Payment  by  grantee  discharges  mortgage. — Payment  of 
the  debt  by  the  purchaser  to  the  mortgagee  discharges  the  debt  and 
the  mortgage  given  to  secure  it.  If  he  make  such  payment  at  the  day 
fixed,  there  is  no  breach  of  his  promise  to  the  grantor.  If  he  make  it 
afterward  at  any  time  before  final  judgment  against  him  in  an  action 
by  his  grantor  upon  that  promise,  only  nominal  damages  could  be  re- 
covered of  hitn.*^  Moreover,  if  the  grantee  does  not  pay  ad  diem,  and 

78;  Hodgson  v.  Wood,  2  H.  &  C.  649;  the  amount  of  such  debt.    The  deci- 

Lathrop  v.   Atwood,  21   Conn.   117;  sion  in  Furnas  v.  Durgin,  119  Mass. 

Gage  V.  Lewis,  68  111.  604;   Stout  v.  500,  20  Am.  Rep.  341,  has  been  rec- 

Folger,  34  Iowa  71,  11  Am.  Rep.  138;  ognized  in  Valentine  v.  Wheeler,  122 

Belloni  v.  Freeborn,  63  N.  Y.  383;  Mass.    566,   568,   23   Am.   Rep.   404; 

Thomas  v.  Allen,  1  Hill  (N.  Y.)  145;  Fiske  v.  Tolman,  124  Mass.  254,  256, 

Churchill  v.  Hunt,  3  Denio  (N.  Y.)  26  Am.  Rep.  659;   Gaffney  v.  Hicks, 

321.    See  also  to  same  effect  Wicker  124    Mass.    301,    304,   and   expressly 

v.    Hoppock,    6   Wall.    (U.    S.)    94;  followed  and  reaffirmed,  after  a  care- 

Loosemore  v.  Radford,   9   M.  &  W.  ful  re-examination  of  the  whole  sub- 

657;  Smith  v.  Pond,  11  Gray  (Mass.)  ject,  in  Locke  v.  Homer,  131  Mass. 

234;    Reed  v.  Paul,  131  Mass.  129;  93,  41  Am.  Rep.  199.    See  also  Pear- 

Farnsworth  v.  Boardman,  131  Mass.  son  v.  Bailey,  177  Mass.  318,  58  N.  E. 

115.     See   also   Kreling  v.   Kreling,  1028. 

118  Cal.  413,  50  Pac.  546;  Baldwin  *>  Carnahan  v.  Lloyd,  4  Kans.  App. 
T.  Emory,  89  Maine  496,  36  Atl.  994.  605,  46  Pac.  323;  Furnas  v.  Durgin, 
Contra  see  Burbank  v.  Gould,  15  119  Mass.  500,  20  Am.  Rep.  341. 
Maine  118.  "In  re  Tritten's  Estate,  238  Pa. 
»» Furnas  V.  Durgin,  119  Mass.  500,  555,  86  Atl.  461;  May's  Estate,  218 
20  Am.  Rep.  341.  See  authorities  Pa.  64,  67  Atl.  120;  Blood  v.  Crew- 
there  cited  in  support  of  the  propo-  Levick  Co.,  171  Pa.  St.  328,  33  Atl. 
sition  that  a  promise  to  pay  a  debt  344. 

due  from  the  promisee,  even  where  ^Bush  v.  Freer,  91  Mich.  315,  51 

it  has  not  been  paid  by  him,  is  one  N.  W.  1002. 

upon  which  an  action  may  be  main-  '"  Muhlig  v.  Fiske,  131  Alass.  110; 

talned,    and    damages    recovered   to  Locke  v.   Homer,   131   Mass.   93,  41 
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SO  breaks  his  agreement,  the  fact  that  he  may  also  be  in  danger  of 
having  the  mortgage  enforced  against  his  land  affords  no  defense  to 
the  action  at  law  by  the  grantor  against  him  upon  his  agreement.  If 
he  has  equities,  by  reason  of  his  failure  to  pay  having  been  caused  by 
accident,  mistake,  or  fraud,  or  any  other  matter  against  which  a  court 
of  equity  will  grant  relief,  his  remedy  must  be  sought  in  equity;  as, 
for  instance,  by  a  bill  against  the  mortgagee  and  the  grantor,  on 
which  the  mortgagee  may  be  ordered  to  accept  payment  of  the  mort- 
gage debt,  with  proper  interest,  expenses,  and  costs,  and  the  grantor, 
upon  such  payment  being  made  by  the  grantee,  may  be  restrained 
from  prosecuting  his  action  at  law  against  the  latter,  except  for  nom- 
inal damages.** 

But  when  the  suit  by  the  grantor  to  enforce  his  grantee's  agree- 
ment to  assume  and  pay  a  mortgage  is  in  equity  and  not  at  law,  pay- 
ment of  the  amount  of  the  mortgage  debt  will  not  be  enforced  against 
the  purchaser  until  the  grantor  has  paid  the  mortgage,  or  if  a  decree 
is  made  without  such  payment,  it  will  be  that  so  much  as  is  necessary 
to  pay  the  mortgage  be  retained  and  paid  directly  to  the  mortgagee.*' 

A  mortgage  conditioned  to  pay  the  mortgagor's  earlier  mortgage 
upon  lands  conveyed  by  him  to  the  mortgagee,  and  save  him  harm- 
less therefrom,  can  not  be  foreclosed  until  the  mortgagee  has  paid 
the  earlier  mortgage,  at  least  if  the  mortgagee  in  the  earlier  mort- 
gage is  not  made  a  party  to  the  suit.*" 

Payment  by  the  grantee  extinguishes  the  debt  although  he  does 
not  take  a  release  and  has  an  assignment  of  the  mortgage  made  to 
another.*^ 

Am.  Rep.  199,  per  Gray,  C.  J.;  Hood  circumstances  from  having  the  pay- 

V.  Adams,  124  Mass.  481,  26  Am.  Rep.  ment  made  by  him  devoted  to  any 

687;    Furnas  v.   Durgin,   119   Mass.  other  object  than  that  which  would 

500,  20  Am.  Rep.  341,  per  Devens,  J.  relieve  him  or  his  estate  from  fur- 

« Locke  V.   Homer,   131   Mass.   93,  ther    responsibility.     However    this 

41  Am.  Rep.  199,  per  Gray,  C.  J.  may  be,  the  want  of  elasticity  in  the 

■"Waters  v.  Bassel,  58  Miss.   602,  forms   of   the   common   law,   which 

citing,  but  not  following,  Furnas  v.  does  not  enable  us  to  make  such  a 

Durgin,  119  Mass.  500,  20  Am.  Rep.  decree    here    as    would    guard    the 

341,   for   reasons   stated.     See   also  rights  of  all  parties,  should  not  pre- 

Ayers  v.  Dixon,  78  N.  Y.  318.    This  vent  us  from  giving  to  the  plaintiff 

distinciton  is,  moreover,  recognized  the  benefit  of  the  contract  which  he 

in  Furnas  v.  Durgin,  for  it  is  there  has  made,  or  compel  him  to  remain 

said:     "There  is  no  mode  at  law  by  subject  to  the  burden  of  the  debt 

which  this  difficulty  can  be  avoided,  which  the  defendant  has  agreed  to 

and  the  plaintiff  enabled  to  receive  extinguish." 

the  benefit  of  his  contract.    Perhaps  ^"Waters  v.  Bassel,  58  Miss.  602; 

in  equity,  where  a  proper  case  for  Learned  v.  Bishop,  42  Wis.  470. 

its  interference  was  shown,  a  rem-  ■"  Lydon  v.  Campbell,  198  Mass.  29, 

edy  would   be   afforded   that  would  84  N.  E.  305. 
secure  the  party  paying  under  such 
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Where  the  purchaser  of  the  equity  of  redemption  of  mortgaged 
property  pays  the  principal  sum  of  a  note  and  mortgage  to  the  orig- 
inal mortgagee,  after  an  assignment  of  such  mortgage  to  a  third  party 
has  been  duly  recorded  in  the  ofBee  of  the  register  of  deeds  of  the 
county  in  which  the  lands  described  in  such  mortgage  are  situated, 
and  the  original  mortgagee  fails  to  pay  over  such  money  to  the  rec- 
ord assignee  of  the  mortgage,  such  payment  to  said  original  mort- 
gagee will  not,  in  the  absence  of  proof  of  agency,  estoppel,  or  the 
like,  operate  as  a  discharge  of  the  debt  secured  by  such  mortgage.** 

§  770.     Measure  of  damages  in  action  by  grantor  against  purchaser. 

— The  measure  of  damages  in  an  action  by  the  grantor  against  his 
grantee  upon  his  promise  to  pay  a  mortgage  debt  is  the  amount  of  the 
debt  and  interest  remaining  due.*°  If  the  grantor  has  paid  the  mort- 
gage debt  before  bringing  suit  against  the  grantee  upon  his  promise, 
the  measure  of  damages  is  the  amount  so  paid.'"  If  the  defendant 
should  pay  the  debt  after  suit  at  any  time  before  final  judgment,  the 
damages  to  be  recovered  would  be  nominal  only.°^  Such  payment 
would  obviate  the  risk  that  otherwise  may  be  incurred,  that  the 
plaintiff  may  not  devote  the  sum  recovered  by  him  to  the  payment  of 
the  mortgage  debt,  and  that  the  defendant,  in  order  to  relieve  his 
property,  may  be  compelled  to  pay  the  amount  a  second  time.°^ 

In  a  suit  by  a  grantor  against  his  grantee,  who  had  assumed  the 
payment  of  a  mortgage  upon  the  premises,  it  appeared  that  the 
grantor,  at  an  attempted  sale  under  the  mortgage,  bid  a  certain  sum, 
much  less  than  the  amount  of  the  mortgage,  at  which  the  land  was 
struck  off  to  him,  though  he  failed  to  complete  the  purchase,  and 
thereupon  a  verdict  was  entered  for  the  difference  between  the  amount 
of  the  mortgage  and  the  amount  bid  at  the  sale,  but  no  judgment  was 
entered.  Subsequently  the  land  was  sold  and  conveyed  by  the  mort- 
gagee to  another  person  for  a  less  sum  than  that  the  grantor  bid.  The 
grantee  thereupon  brought  a  bill  in  equity  to  restrain  the  grantor  from 
obtaining  and  enforcing  judgment,  and  to  have  the  amount  paid  for 
the  property  upon  the  final  sale  of  it  under  the  mortgage  credited  upon 
the  verdict.  The  bill  was  dismissed  upon  the  ground  that  the  grantee 
had  once  received  the  benefit  of  the  value  of  the  land  in  part  payment 
of  the  debt  which  he  had  assumed,  and  had  no  interest  in  the  proceeds 
of  the  sale."* 

«Bettle  V.  Tledgen   (Nebr.),  116  per   Pardee,   J.;    Hall   v.    Way,   47 

N.  W.  959.  Conn.  467,  473,  per  Carpenter,  J. 

■">  Locke  -v.   Homer,  131  Mass.   93,  "  Furnas  v.  Durgin,  119  Mass.  500, 

41  Am.  Rep.  199.  508,  20  Am.  Rep.  341. 

"■Town  V.  Wood,  37  111.  512.  '=  Cllley  v.  Fenton,  130  Mass.  323 

»  Elmer  v.  Welch,  47  Conn.  56,  59, 
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Section 

771.  Mortgagor    in    possession    enti- 

tled to  rent — Assignment. 

772.  Entry   and   notice   prerequisite 

to  mortgagee's  rights. 
772a.  Disposition     of     rents     upon 
bankruptcy  of  mortgagor. 

773.  Pre-existing  lease   not  affected 

by  mortgage. 

774.  Mortgagee    of    leased    premises 

entitled    to   rent — Possession 
and  notice. 

775.  Sufficiency  of  entry  and  notice 

by  mortgagee. 

776.  Validity  and  effect  of  lease  by 

mortgagor. 

777.  Lease  subsequent  to  mortgage 

— Attornment  by  lessee. 


Section 

778.  Attornment    ineffective    where 

mortgage  is  a  mere  lien. 

779.  Compensation     for     improve- 

ments— Misrepresentation    of 
condition  of  leasehold. 

780.  Emblements. 

781.  Lease      by      mortgagor      valid 

against  third  persons. 

782.  Reservation  of  power  to  lease 

repugnant  to  mortgage. 

783.  Effect  of  redemption  upon  lease 

by  mortgagee  in  possession. 

784.  Rents  and   profits   passing  un- 

der    assignment     by     mort- 
gagee. 

785.  Mortgage  of  leasehold  estate. 


§  771.     Mortgagor  in  possession  entitled  to  rent — Assignment. — 

The  mortgagor,  -while  allowed  to  remain  in  possession  without  an 
entry  by  the  mortgagee,  although  there  has  been  a  breach  of  the  con- 
dition of  the  mortgage,  is  entitled  to  receive  the  rents  and  profits  to 
his  own  use,  and  is  not  liable  to  account  for  them  to  the  mortgagee.^ 
Such  right  of  the  mortgagor  to  receive  rents  continues  not  only  to 
default,  but  even  after  foreclosure,  where  he  remains  in  possession 


^Preedman's  Sav.  &c.  Co.  v.  Shep- 
herd, 127  U.  S.  494,  32  L.  ed.  163,  8 
Sup.  Ct.  1250;  Teal  v.  Walker,  111 
a.  S.  242,  28  L.  ed.  415,  4  Sup.  Ct. 
420;  Oilman  v.  Illinois  &c.  Tel.  Co., 
91  U.  S.  603,  23  L.  ed.  405;  Alter  v. 
Clark,  193  Fed.  153;  Primeau  v. 
Granfield,  184  Fed.  480;  Thomson 
V.  Shirley,  69  Fed.  484;  Central 
Trust  Co.  V.  "Wabash,  St.  L.  &c.  R. 
Co.,  30  Fed.  332;  Dow  v.  Memphis 
&c.  R.  Co.,  20  Fed.  768  (citing  text); 
Robinson  v.  Gassoway  (Ala.),  39  So. 
1023;  Coffey  v.  Hunt,  75  Ala.  236; 
Mahoney  v.  Bostwick,  96  Cal.  53,  SO 
Pac.  1020,  31  Am.  St.  175;  Cooper 
V.  Davis,  15  Conn.  556;  Keyser  v. 
Hitz,  4  Mackey  (D.  C.)  179;  Eastern 
Trust  &c.  Co.  V.  American  Ice  Co., 


14  App.  D.  C.  304;  Pasco  v.  Gamble, 

15  Fla.  562;  Stevens  v.  Worrill,  137 
Ga.  255,  73  S.  E.  366;  Vason  v.  Ball, 
56  Ga.  268;  Cross  v.  Will  County 
Nat.  Bank,  177  111.  33,  52  N.  E.  322; 
Mississippi  Valley  &c.  R.  Co.  v. 
United  States  Express  Co.,  81  111. 
534;  Keeley  Brewing  Co.  v.  Mason, 
116  III.  App.  603;  West  v.  Adams, 
106  111.  App.  114;  McLester  v.  Rose, 
104  111.  App.  433;  Johnson  v.  Miller, 
Wils.  (Ind.)  416;  White  v.  Reden- 
baugh,  41  Ind.  App.  580,  82  N.  E. 
110;  Georgetown  Water  Co.  v.  Fi- 
delity Trust  &c.  Co.,  117  Ky.  325,  78 
S.  W.  113,  25  Ky.  L.  1739;  Hounshell 
V.  Clay  F.  &c.  Ins.  Co.,  81  Ky.  304, 
5  Ky.  L.  267;  Long  v.  Wade,  70 
Maine  358;  Noyes  v.  Rich,  52  Maine 
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during  the  period  allowed  for  redemption.^  If  the  premises  are  under 
lease,  the  right  of  the  mortgagor  in  possession  to  the  rents  is  the  same, 
whether  the  lease  was  made  before  or  after  the  mortgage;  he  may 
lawfully  receive  the  rents  until  the  mortgagee  interferes ;  and  may  re- 
ceive them  to  his  own  use,  and  not  to  the  use  of  the  mortgagee.^ 

In  those  states  in  which  the  mortgagee  is  prohibited  from  taking 
possession  previous  to  foreclosure,  the  mortgagor  may  make  a  valid 
and  binding  assignment  of  the  rents  and  profits  until  foreclosure  and 
sale.  Such  an  assignment  does  not  operate  as  a  fraud  upon  the  mort- 
gagee, because  he  is  not  in  any  event  entitled  to  the  rents  and  profits 
before  such  time.  The  assignee  of  the  rents  and  profits  may  enforce 
his  right  to  them  by  an  action  in  the  nature  of  a  foreclosure  suit.* 


115;  Chase  v.  Palmer,  25  Maine  S41; 
Commercial  Bldg.  &c.  Assn.  v.  Rob- 
inson, 90  Md.  615,  45  Atl.  449;  Til- 
den  V.  Greenwood,  149  Mass.  567, 
569,  22  N.  E.  45;  Gibson  v.  Farley, 
16  Mass.  280;  Pitchburg  Cotton  Mfg. 
Corp.  V.  Melven,  15  Mass.  268;  Shep- 
ard  V.  Richards,  2  Gray  (Mass.)  424, 

61  Am.  Dec.  473;  Mayo  v.  Fletcher, 
14  Pick.  (Mass.)  525;  Boston  Bank 
v.  Reed,  8  Pick.  (Mass.)  459;  Wilder 
V.  Houghton,  1  Pick.  (Mass.)  87; 
Wagar  v.  Stone,  36  Mich.  364;  Spen- 
cer V.  Levering,  8  Minn.  461  (Gil. 
410);  Myers  v.  Estell,  48  Miss.  372; 
Whitehead  v.  Wooten,  43  Miss.  523; 
Baker  v.  Cunningham,  162  Mo.  134, 

62  S.  W.  445,  85  Am.  St.  490;  St. 
Louis  Nat.  Bank  v.  Field,  156  Mo. 
306,  56  S.  W.  1095;  Davis  v.  Bessehl, 
88  Mo.  439;  Armour  Packing  Co.  v. 
Wolff,  59  Mo.  App.  665;  Huston  v. 
Canfleld,  57  Nebr.  345,  77  N.  W.  763; 
Renard  v.  Brown,  7  Nebr.  449;  Leeds 
V.  Gifford,  41 N.  J.  Bq.  464,  5  Atl.  795; 
Rutherford  Realty  Co.  v.  Cook,  130 
App.  Div.  76,  114  N.  Y.  S.  274;  Syra- 
cuse City  Bank  v.  Tallman,  31  Barb. 
(N.  Y.)  201;  M'Kircher  v.  Hawley, 
16  Johns.  (N.  Y.)  289;  Ogdensburg 
Bank  v.  Arnold,  5  Paige  (N.  Y.)  38; 
Dunn  V.  Tillery,  79  N.  Car.  497; 
Doty  V.  Oriental  Print  Works,  24  R. 
I.  102,  52  Atl.  802;  Easley  v.  Tark- 
ington,  5  Baxt.  (Tenn.)  592;  John- 
son V.  Lasker  Real  Estate  Assn.,  2 
Tex.  Civ.  App.  494,  21  S.  W.  961; 
Walker  v.  King,  44  Vt.  601;  Clarke 
V.  Curtis,  1  Grat.  (Va.)  289;  Cox  v. 
Horner,  43  W.  Va.  786,  28  S.  E.  780; 


Childs  v.  Hurd,  32  W.  Va.  66,  9  S. 
B.  362.  A  mortgagor  or  his  assigns 
are  entitled  to  all  rents  accruing 
during  the  time  he  is  entitled  to 
possession.  Groos  v.  Chitten  (Tex. 
Civ.  App.),  100  S.  W.  1006.  A  deed 
intended  as  a  mortgage  will  not  en- 
title the  grantee  therein  to  rent  for 
the  premises,  where  the  grantor  re- 
mains in  possession.  Stevens  v.  Hu- 
lin,  53  Mich.  93,  18  N.  W.  569.  See 
ante  §  670. 

=■  Stevens  v.  Hadfield,  178  111.  532, 
52  N.  E.  875;  Carroll  v.  Haigh,  97 
III.  App.  576;  First  Nat.  Bank  v. 
Illinois  Steel  Co.,  72  111.  App.  421; 
First  Nat.  Bank  v.  Kansas  Grain 
Co.,  63  Kans.  343,  65  Pac.  676.  See 
also  Longley  v.  Wilk,  117  111.  App. 
419;  Wilson  v.  Equitable  Trust  Co., 
98  111.  App.  81,  revd.  200  111.  23,  65 
N.  E.  430.  Where  the  rents  and 
profits  are  expressly  pledged  for 
payment  of  the  mortgage  debt,  they 
are  a  primary  security.  McLester 
V.  Rose,  104  111.  App.  433;  Ortengren 
V.  Rice,  104  111.  App.  428.  Where  a 
trust  deed  expressly  gives  the  mort- 
gagee a  lien  on  the  rents  and  profits 
during  the  period  of  redemption,  no 
order  will  be  entered  that  they  be 
applied  on  the  debt  until  after  fore- 
closure sale.  Owsley  v.  Neeves,  179 
111.  App.  61. 

'  Dow  V.  Memphis  &c.  R.  Co.,  20 
Fed.  768  (quoting  text),  revd.  124 
U.  S.  652,  31  L.  ed.  565,  8  Sup.  Ct. 
673;  Trent  v.  Hunt,  9  Exch.  14,  22, 
per  Alderson,  B.     See  ante  §  670. 

'Dewey  v.  Latson,  6  Cal.  609. 
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The  right  of  a  mortgagor  in  possession  to  collect  and  appropriate  the 
rents  and  profits  of  the  mortgaged  premises,  being  transferable,  will 
pass  to  his  grantee,  or  to  a  subsequent  mortgagee  to  whom  posses- 
sion is  surrendered.^  Neither  the  mortgagor  nor  the  assignee  of  his 
equity  of  redemption  is  liable  to  account  to  the  mortgagee  for  use  and 
occupation  of  the  mortgaged  premises  or  for  rents  actually  received 
by  them  from  their  tenants,  before  notice  or  the  filing  of  a  bill.* 

In  the  absence  of  a  specific  pledge  of  the  rents  and  profits  to  the 
mortgagee  as  part  of  his  security,  the  mortgagor,  though  insolvent, 
may,  until  the  foreclosure  sale,  or  until  the  appointment  of  a  receiver 
pending  the  foreclosure  suit,  receive  them  to  his  own  use,  or  assign 
them  to  another.'^  The  foreclosure  sale  alone  does  not  divest  the 
mortgagor  of  his  right  of  possession;  he  may  occupy  the  premises 
or  receive  the  rents  of  them  until  the  delivery  of  the  deed  to  the  pur- 
chaser. A  lessee  having  purchased  at  the  foreclosure  sale,  and  a  delay 
of  several  weeks  having  occurred  in  the  delivery  of  the  deed  to  him, 
during  which  a  quarter's  rent  became  due  under  the  lease,  he  was 
held  liable  in  an  action  by  the  mortgagor  for  such  rent.  Although 
he  made  a  tender  of  the  purchase-money  soon  after  the  sale,  it  was 
held  that  his  tender  did  not  operate  to  vest  in  him  the  legal  title; 
nor  did  the  subsequent  delivery  of  the  deed  to  him  operate  by  rela- 
tion to  vest  the  title  in  him  at  the  time  of  the  purchase,  or  of  the 
tender  of  the  purchase-money.  He  should  have  followed  up  his  tender 
by  a  motion  to  pay  the  money  into  court,  or  to  compel  the  completion 
of  the  sale,  whereupon  the  court  could  have  adjusted  the  equities  of 
all  the  parties,  and  made  the  loss  arising  from  the  delay  fall  upon 
the  party  whose  negligence  caused  it.  The  court  might  have  ordered 
the  tenant  to  attorn  to  the  purchaser,  and  the  interest  on  the  mort- 
gage to  cease  from  the  day  of  tender.^ 

§  772.  Entry  and  notice  prerequisite  to  mortgagee's  rights. — A 
mortgagee  before  entry  has  no  specific  lien  upon  the  rents  and  profits 

"Silverman  v.  Northwestern  MufSSl    Barb.    (N.   Y.)    201.     See   ante 

L.  Ins.  Co.,  5  III.  App.  124;  Huston  §  669.    Unless  otherwise  stipulated, 

V.  Canfield,  57  Nebr.  345,  77  N.  W.  the  grantor  in  a  trust  deed  is  enti- 

763;  Syracuse  City  Bank  v.  Tallman,  tied  to  the  rents  of  the  property, 

31   Barb.    (N.   Y.)    201;    Walker   v.  until  foreclosure  by  sale,  or  decree 

King,  44  Vt.  601,  45  Vt.  525.     The  in     foreclosure     sequestrating     the 

land,  only,  is  pledged  and  not  its  rents.    Cox  v.  Harner,  43  W.  Va.  786, 

rents  and  profits.    Kountze  v.  Omaha  28  S.  E.  780;   Clark  v.  Missouri  &c. 

Hotel  Co.,  107  U.  S.  878,  27  L.  ed.  Trust  Co.,  59  Nebr.  53,  80  N.  W.  257 

609,  2  Sup.  Ct.  911.  (until    confirmation   of   foreclosure 

"Matthews  v.  Preston,  6  Rich.  Eq.  sale). 

(S.  Car.)  307n.  'Clason  v.   Corley,   5   Sandf.    (N. 

'Syracuse  City  Bank  v.  Tallman,  Y.)  447. 
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of  the  mortgaged  land  unless  he  has  in  the  mortgage  stipulated  for 
a  specific  pledge  of  them  as  part  of  his  security.  He  has  no  claim 
upon  them  until  he  actually  takes  possession  of  the  premises  under 
his  mortgage.^  Unless  the  mortgage  expressly  includes  the  rents  of 
the  mortgaged  premises,  the  mortgagee  is  not  entitled  to  them ;  and  the 
mortgagor  may  collect  and  use  them,  until  a  receiver  is  appointed, 
upon  proper  showing.^" 

The  mortgagee  is  not  entitled  to  have  a  receiver  of  such  rents  ap- 
pointed until  the  mortgage  debt  is  due.^^  When  the  mortgagor  is 
allowed  to  remain  in  possession  after  the  debt  is  due  and  default  has 
been  made  in  payment  thereof,  his  right  to  rents  and  profits  is  not 
cut  off  by  the  mere  filing  of  a  bill  in  foreclosure,  without  the  ap- 


•Teal  V.  Walker,  111  U.  S.  242,  28 
L.  ed.  415,  4  Sup.  Ct.  420;  Commer- 
cial Bank  v.  Sandford,  103  Fed.  98; 
First  Nat.  Bank  v.  Illinois  Steel  Co., 
174  111.  140,  148,  51  N.  E.  200  (quot- 
ing text) ;  Owsley  v.  Neeves,  179  111. 
App.  61  (rents  specifically  pledged); 
West  V.  Adams,  106  111.  App.  114; 
Hounshell  v.  Clay  Fire  &c.  Ins.  Co., 
81  Ky.  304,  5  Ky.  L,  267;  Stokeley 
V.  Flanders  (Ky.),  128  S.  W.  608; 
Woolley  V.  Holt,  14  Bush  (Ky.)  788; 
Douglass  V.  Cline,  12  Bush  (Ky.) 
608;  Elmore  v.  Symonds,  183  Mass. 
321;  Spencer  v.  Levering,  8  Minn. 
461;  Myers  v.  Estell,  48  Miss.  372; 
Syracuse  City  Bank  v.  Tallman,  31 
Barb.  (N.  Y.)  201;  Hardin  v.  Har- 
din, 34  S.  Car.  77,  12  S.  E.  936;  Ree- 
der  v.  Dargan,  15  S.  Car.  175  (quot- 
ing text).  A  mortgagee  is  not  enti- 
tled before  entry  to  collect  rent  from 
the  tenant  of  the  owner  of  the  equity 
of  redemption.  Long  v.  Wade,  70 
Maine  358;  and  the  grantee  in  a 
deed  of  trust,  after  condition  broken, 
has  no  right  without  entry  or  at- 
tornment to  collect  rent  from  a  per- 
son in  possession  who  was  not  a 
party  to  the  deed.  Forlouf  v.  Bow- 
lin,  29  111.  App.  471.    See  ante  §  670. 

"•West  V.  Adams,  106  111.  App. 
114;  McLester  v.  Rose,  104  111.  App. 
433;  Woolley  v.  Holt,  14  Bush  (Ky.) 
788;  Douglass  v.  Clire,  12  Bush 
(Ky.)  608;  Guill  v.  Corinth  Deposit 
Bank,  24  Ky.  L.  482,  68  S.  W.  870; 
St.  Louis  Nat.  Bank  v.  Field,  156 
Mo.  306,  56  S.  W.  1095.    The  holder 


of  mortgaged  property  is  entitled  to 
the  rents  and  profits,  while  remain- 
ing in  possession  after  the  court's 
refusal  to  appoint  a  receiver,  though 
the  appointment  would  have  been 
proper.  Georgetown  Water  Co.  v. 
Fidelity  Trust  &c.  Co.,  117  Ky.  325, 
25  Ky.  L.  1739,  78  S.  W.  113.  In 
absence  of  a  specific  agreement,  the 
mortgagee  has  no  equitable  right  to 
the  rents  and  profits  securing  his 
debt,  before  it  becomes  due,  even 
though  the  mortgagor  has  died  and 
the  property  is  in  possession  of  his 
heir.  Bank  of  Ogdensburg  v.  Ar- 
nold, 5  Paige  (N.  Y.)  38.  A  mort- 
gagee not  having  the  absolute  right 
to  possession  of  the  mortgaged  prop- 
erty does  not  have  the  right  to  the 
rents  and  profits,  but  must  secure 
such  incidents  by  express  contract, 
and  if  he  fails  to  do  so,  he  must 
reach  them  through  proceedings  in 
equity.  And  where  the  trustees,  in 
foreclosure  proceedings,  failed  to 
take  the  necessary  steps  to  secure 
for  the  beneficiaries  under  the  trust 
deeds  the  rents,  profits  and  earnings 
of  the  mortgaged  property,  by  tak- 
ing possession  of  and  operating  it 
by  themselves,  the  mortgagees  are 
not  entitled  to  such  profits  and  earn- 
ings merely  because  they  are  mort- 
gagees. Newport  &c.  Bridge  Co.  v. 
Douglass,  12  Bush  (Ky.)   673. 

"  Keyser  v.  Hltz,  4  Mackey  (D.  C.) 
179;  Bank  of  Ogdensburg  v.  Arnold, 
5  Paige  (N.  Y.)  38. 


225  EIGHTS    AND   LIABILITIES  §    772a 

pointment  of  a  receiver  ;^^  but,  after  a  receiver  is  appointed,  the 
rents  should  be  applied  to  extinguish  the  mortgage.^^ 

The  tenant  may  safely  continue  to  pay  rent  to  the  mortgagor 
until  he  receives  notice  from  the  mortgagee  of  his  requirement  that 
the  rents  be  paid  to  him  ;^*  and  it  seems  that  a  notice  by  a  mortgagee 
to  the  tenants  not  amounting  to  an  entry  or  the  assumption  of  pos- 
session would  not  be  sufficient  to  give  him  the  right  to  receive  the 
rents.^° 

Where  a  mortgagee  has  taken  a  lease  of  the  mortgaged  premises 
from  the  mortgagor,  upon  a  subsequent  sale  of  the  equity  of  redemp- 
tion, he  can  not  apply  the  rents  as  against  the  purchaser  in  set-off  upon 
the  mortgage  debt.^® 

§  772a.     Disposition  of  rents  upon  bankruptcy  of  mortgagor. — A 

tenant  by  the  courtesy  after  his  bankruptcy  has  no  right  to  collect 
rents  or  to  authorize  his  mortgagee  to  do  so,  without  taking  posses- 
sion. Such  land,  to  the  extent  of  the  bankrupt's  interest,  vests  in  his 
trustee  in  bankruptcy  from  the  date  of  the  adjudication,  and  any 
attempted  transfer  by  the  bankrupt  of  rents  accruing  after  that  time 
is  void.  A  tenant  by  the  courtesy  prior  to  his  bankruptcy  gave  a 
second  mortgage  for  money  to  be  advanced  by  the  mortgagee  to  pay 
outstanding  taxes  on  the  property  and  the  cost  of  putting  in  steam 
heating  apparatus  in  each  of  the  houses  recently  built  on  the  land. 
This  mortgage  the  tenant  by  the  courtesy  executed  as  administrator 
of  his  wife's  estate  under  a  license  from  the  probate  court  and  joined 
therein  releasing  his  rights  as  tenant  by  the  courtesy.  The  mort- 
gagee orally  agreed  with  him  prior  to  proceedings  in  bankruptcy 
that  the  rents  as  they  accrued  should  be  collected  and  paid  to  the 
mortgagee  until  he  should  fully  be  reimbursed  for  the  money  ad- 

"  Scott  V.  Ware,  65  Ala.  174.  Bank  v.  Fry,  23  Ala.  770;  Hutchin- 
"^  Johnston  v.  Lasker  Real  Estate  son  v.  Dearing,  20  Ala.  798;  Smith 
&c.  Assn.,  2  Tex.  Civ.  App.  494,  21  v.  Taylor,  9  Ala.  633;  Coker  v.  Pear- 
S.  W.  961.  Where  a  receiver  is  ap-  sail,  6  Ala.  542;  King  v.  Housatonic 
pointed  at  the  suit  of  a  junior  mort-  R.  Co.,  45  Conn.  226;  Clark  v.  Ab- 
gagee,  and  the  senior  mortgagee  has  bott,  1  Md.  Ch.  474;  Lucier  v.  Mar- 
not  taken  possession  under  the  pro-  sales,  133  Mass.  454;  Cavis  v.  Mc- 
vlsion  in  case  of  default,  such  pro-  Clary,  5  N.  H.  529;  Stoney  v.  Shultz, 
vision  does  not  operate  as  an  equi-  1  Hill  Eq.  (S.  Car.)  465,  27  Am.  Dec. 
table  assignment  of  the  rents  and  429;  Stedman  v.  Gassett,  18  Vt.  346; 
profits  collected  by  the  receiver  for  Babcock  v.  Kennedy,  1  Vt.  457,  18 
the  benefit  of  the  senior  mortgagee.  Am.  Dec.  695. 

Abrahams   v.    Berkowitz,    146    App.  ^Elmore   v.    Symonds,   183    Mass. 

Div.  563,  131  N.  Y.  S.  257.  321. 

"Johnston  v.  Riddle,  70  Ala.  219;  « Taliaferro   v.   Gay,  78   Ky.   496; 

Marx  V.  Marx,  51  Ala.  222;   Branch  Scott  v.  Fritz,  51  Pa.  St.  418. 
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vanced.  The  agents  of  the  mortgagor  collected  the  rents  and  made 
all  necessary  repairs  and  gave  any  balance  there  might  be  remaining 
to  the  mortgagor,  who  afterward  paid  over  the  money  so  received  to 
the  mortgagee.  All  the  money  received  by  the  mortgagee  was  re- 
ceived after  the  mortgagor's  bankruptcy.  It  was  held  that  if  the  note 
and  mortgage  are  considered  only  as  collateral  security  for  the  per- 
formance of  the  agreement  before  recited,  the  mortgagee  never  entered 
upon  or  took  possession  of  the  mortgaged  premises,  either  for  the 
purpose  of  foreclosure  or  to  collect  the  rents,  or  gave  any  notice  to 
tenants  that  they  were  to  pay  the  rents  to  him.  He  therefore  acquired 
no  legal  title  to  the  rents.^^ 

§  773.  Pre-existing  lease  not  affected  by  mortgage. — A  lease  al- 
ready existing  at  the  date  of  the  mortgage  is  in  no  way  invalidated 
by  the  giving  of  the  mortgage.  It  is  then  a  paramount  interest,  and 
the  mortgage  is  subject  to  it.^*  The  mortgagee  has  only  the  rights  of 
the  mortgagor  as  against  the  lessee.^" 

In  jurisdictions  holding  that  the  mortgagee  has  the  legal  title,  the 
effect  of  a  mortgage  given  subsequent  to  a  lease  will  be  to  make  the 
mortgagee  the  reversioner  and  landlord  in  place  of  the  mortgagor.^" 

estate  as  well  as  the  svun  collected 
by  him,  being  after  the  date  of  the 
adjudication  of  the  mortgagor  as  a 
bankrupt,  was  income  from  real  es- 
tate the  absolute  title  to  which  by- 
operation  of  law  had  vested  in  the 
trustee  in  bankruptcy  belonged  to 
him  as  assets  of  the  bankrupt's  es- 
tate, and  may  be  recovered  in  this 
action  under  a  declaration  for  money 
had  and  received.  Hills  v.  Bearse,  S 
Allen  (Mass.)  403;  Atkins  v.  Equi- 
table Life  Assur.  Soc,  132  Mass. 
395."  An  assignee  in  bankruptcy  is 
entitled  to  rents  and  profits  until 
they  are  claimed  by  the  mortgagee. 
In  re  Bennett,  12  Nat.  Bankr.  Reg. 
257. 

"Enos  V.  Cook,  65  Cal.  175;  Amer- 
ican &c.  Mtg.  Co.  v.  Turner,  95  Ala. 
272,  11  So.  211.  See  also  Burden  v. 
Thayer,  44  Mass.  76,  37  Am.  Dec.  117; 
Moss  v.  Gallimore,  1  Doug.  279;  Rog- 
ers V.  Humphreys,  4  Adol.  &  E.  299, 
313. 

"  Hemphill  v.  Giles,  66  N.  Car.  512. 

*>  Coffey  V.  Hunt,  75  Ala.  236;  Co- 
mer V.  Sheehan,  74  Ala.  452;  King 
V.  Housatonic  R.  Co.,  45  Conn.  226; 
Merick   v.   Hoppin,   118   Mass.    582; 


"Elmore  v.  Symonds,  183  Mass. 
321,  67  N.  E.  314.  Mr.  Justice  Bra- 
ley,  delivering  the  judgment  of  the 
court,  said:  "On  the  facts  found  in 
this  case  the  mortgagee  stands  no 
better  under  the  agreement;  there 
was  no  assignment  of  the  rents,  or 
even  an  order  to  the  tenants  to  pay 
to  him.  When  collected  by  the 
agents  they  turned  over  the  balance, 
by  check  to  the  mortgagor  their 
principal  who  thereupon  indorsed  it 
to  the  mortgagee.  Before  any  lien 
can  arise  at  law  in  favor  of  the  de- 
fendant, it  is  not  enough  that  there 
is  an  express  promise  to  pay  from 
a  particular  fund,  but  there  must 
be  some  positive  act  of  appropria- 
tion on  the  part  of  the  debtor  where- 
by he  ceases  to  control  the  fund, 
and  the  creditor  without  his  aid  or 
consent  can  collect  the  same  and  ap- 
ply it  in  payment  of  his  debt.  Hall 
V.  Jackson,  20  Pick.  (Mass.)  194, 
citing  Dillon  v.  Barnard,  21  Wall. 
(U.  S.)  430,  22  L.  ed.  673;  Ketchum 
v.  St.  Louis,  101  U.  S.  306,  25  L.  ed. 
999.  *  *  *  It  follows  that  the 
money  received  by  the  mortgagee  as 
the  balance  of  rents  from  the  real 
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But  in  iurisdictions  where  the  mortgage  does  not  transfer  the  legal  title 
to  the  mortgagee  the  execution  of  a  subsequent  mortgage  can  have  no 
such  effect.^'-  In  order  to  be  entitled  to  the  benefits  of  a  lease  made 
by  the  mortgagor,  or  to  collect  rents  thereunder,  the  mortgagee  must 
have  obtained  actual  possession  of  the  premises,''^  or  entered  for  the 
purpose  of  foreclosure  upon  breach  of  condition,^^  or  accepted  the 
lessee  as  his  tenant  by  attornment,^*  or  procured  the  appointment  of  a 
receiver.^" 

The  mortgagor  may,  of  course,  at  the  time  of  making  a  mortgage 
of  the  reversion,  release  the  tenant  from  the  payment  of  the  rents  ac- 
crued at  that  time ;  but  otherwise  the  rent  then  accruing  goes  with  the 
reversion,  and  the  mortgagee  is  entitled  to  it  if  he  gives  the  tenant 
notice  before  the  rent  day.^" 

But  a  payment  of  rents  in  advance  is  not  binding  upon  a  mort- 
gagee of  the  reversion.  "The  question  is,"  says  Mr.  Justice  Willes,^'' 
"whether,  where  there  has  been  an  assignment  of  a  reversion,  payment 
of  rent  to  the  assignor  before  rent  day  takes  away  the  rights  of  the 
assignee  to  the  rent  so  completely  that,  if  he  should  give  notice  be- 


Russell  V.  Allen,  84  Mass.  42;  Bur- 
den V.  Thayer,  44  Mass.  76,  37  Am. 
Dec.  117;  Kimball  v.  Pike,  18  N.  H. 
419;  Kimball  v.  Lockwood,  6  R.  I. 
138 

'^'Teal  V.  "Walker,  111  U.  S.  242,  28 
L.  ed.  415;  Bradley  v.  Peabody  Coal 
Co.,  99  111.  App.  427. 

"  Stevens  v.  McCurdy,  124  Ga.  456, 
52  S.  E.  762;  Massachusetts  Hospital 
L.  Ins.  Co.  V.  "Wilson,  10  Mete. 
(Mass.)  126;  Field  v.  Swan,  10  Mete. 
(Mass.)  112;  Byers  v.  Byers,  65 
Mich.  598,  32  N.  "W.  831;  Turner  v. 
Cameron  Coalbrook  Steam  Coal  Co., 
5  Exch.  932,  20  L.  J.  Exch.  71. 

^Forlouf  V.  Bowlin,  29  111.  App. 
471;  Long  v.  "Wade,  70  Maine  358; 
Hill  V.  Jordan,  30  Maine  367; 
Knowles  v.  Maynard,  13  Mete. 
(Mass.)  352;  Armour  Packing  Co. 
V.  "Woise,  59  Mo.  App.  665. 

"Moran  v.  Pittsburgh  &c.  R.  Co., 
32  Fed.  878;  Gartside  v.  Outley,  58 
111.  210,  11  Am.  Rep.  59;  Forlouf  v. 
Bowlin,  29  111.  App.  471;  Adams  v. 
Bigelow,  128  Mass.  365;  Doe  v. 
Mainby,  10  Q.  B.  473,  10  Jur.  109, 
15  L.  J.  Q.  B.  79,  59  E.  C.  L.  473; 
Burrowes  v.  Gradin,  1  D.  &  L.  213, 
7  Jur.  942,  12  L.  J.  Q.  B.  333;  Forse 
V.  Sovereen,  14  Ont.  App.  482;    Mc- 


Lennan V.  Hannum,  31  U.  C.  C.  P. 
210;  Canada  Permanent  Bldg.  &c. 
Soc.  v.  Byers,  19  U.  C.  C.  P.  473; 
Fairbalrn  v.  Hilliard,  27  U.  C.  Q.  B. 
Ill;  Denholm  v.  Commercial  Bank, 
1  U.  C.  Q.  B.  369. 

"'Zeiter  v.  Bowman,  6  Barb.  (N. 
y.)  133;  Home  L.  Ins.  Co.  v.  O'SuUi- 
van,  136  N.  Y.  S.  105. 

^iDe  Nicholls  v.  Saunders,  L.  R. 
5  C.  P.  589. 

'^  De  Nicholls  v.  Saunders,  L.  R.  5 
C.  P.  589.  See  also  Cook  v.  Guerra, 
L.  R.  7  C.  P.  132.  "Where  the  mort- 
gage is  recorded  before  the  lease, 
the  lessee  anticipates  payment  of 
rent  at  his  peril,  but  where  the 
mortgage  is  not  recorded  until  after 
the  lease,  the  advance  payment  of 
rent  in  good  faith  will  protect  him 
as  against  the  mortgagee  after  fore- 
closure. Isaacs  V.  Greenberg,  145 
N.  Y.  S.  921;  Fletcher  v.  McKeon,  71 
App.  Div.  278,  75  N.  Y.  S.  817.  A 
receiver  of  mortgaged  premises  has 
been  held  entitled  to  recover  from 
the  mortgagor's  tenant  the  amount 
of  the  last  month's  rent,  although 
it  had  been  deposited  with  the  mort- 
gagor. Home  Life  Ins.  Co.  v.  C  Sul- 
livan, 151  App.  Div.  535,  136  N.  Y. 
S.  105. 
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fore  rent  day  of  the  assignment,  the  payment  would  still  be  good. 
There  would  be  an  obvious  injustice  in  that,  even  if  the  payment  were 
made  before  the  assignment,  because  a  person  who  bought  the  rever- 
sion, on  the  faith  that  the  rent  was  becoming  due,  would  be  defeated 
by  a  transaction  between  the  landlord  and  tenant  of  which  he  had  no 
notice."  A  tenant  of  the  mortgagor,  charged  with  notice  of  the  mort- 
gage by  record,  has  no  right  to  pay  a  year's  rent  in  advance  to  the 
mortgagor ;  and  where  he  does  so,  the  court  may,  upon  equitable  fore- 
closure by  the  mortgagee,  compel  the  payment  of  the  rent  again  to  a 
receiver.^* 

§  774.  Mortgagee  of  leased  premises  entitled  to  rent — ^Possession 
and  notice. — If  the  mortgagee  has  obtained  lawful  possession  of  the 
property  before  foreclosure,  he  is  then  entitled  to  collect  the  rents 
and  profits,  but  he  is  bound  to  apply  them  on  the  mortgage  debt  and 
to  account  for  the  surplus.^"  A  mortgage  of  premises  already  leased 
is  an  assignment  of  the  reversion.  It  is  an  established  rule  that  a 
mortgagee,  upon  giving  notice  to  a  tenant  of  the  mortgaged  premises 
under  a  lease  for  years  given  prior  to  the  mortgage,  is  entitled  to  all 
rent  accruing  and  becoming  due  subsequent  to  the  execution  of  the 
mortgage,  as  well  that  in  arrear  at  the  time  of  giving  notice  as  that 
which  accrues  afterward.     This  was  decided  in  the  time  of  Lord 

"Henshaw    v.    Wells,    9    Humph.  132  Iowa  360,  106  N.  "W.  257;   Wal- 

(Tenn.)  568.  ter   v.   Callioun,   88   Kans.   801,   129 

"la    re    Howard,    207    Fed.    402;  Pac.   1176;    Attwood  v.  Warner,   92 

Huguley  Mfg.  €o.  v.  Galeton  Cotton  Nebr.  370,  138  N.  W.  605;   Douglass 

Mills,  94  Fed.  269,  36  C.  C.  A.  236;  v.  Thompson,  35  Nev.  196,  127  Pac. 

Cummings  v.  Cummlngs,  75  Cal.  434,  561;   Dempsey  v.  Johnson,  142  App. 

17   Pac.   442;    Rooney  v.   Crary,   11  Div.  226,  126  N.  Y.  S.  944;  Hoye  v. 

111.  App.   213;    Whitley  v.   Barnett,  Bridgewater,  134  App.  Div.  255,  118 

151  Iowa  487,  131  N.  W.  704;  Weise  N.  Y.  S.  951.    See  post  §  1114  et  seq. 

v.  Anderson,  134  Mich.   502,  96   N.  A  senior  mortgagee  in  possession  as 

W.  575;  Benton  Land  Co.  v.  Zeitler,  tenant  of  the  administrator  and  heir 

182   Mo.   251,   81    S.  W.   193,   70   L.  of  the  deceased  mortgagor,  and  not 

R.  A.   94;    Ketchum  v.  Bell,  72   N.  as  mortgagee,  can  not  be  required 

J.   Bq.   907,   67   Atl.   30;    Moffett  v.  to  account  for  rents  and  profits  for 

Trent,  66  N.  J.  Bq.  143,  56  Atl.  1035;  the  benefit  of  a  junior  mortgagee. 

Wait  T.  Savage  (N.  J.  Eq.),  15  Atl.  Armistead  v.  Bishop,  110  Ark.  172, 

225;   Green  v.  Rodman,  150  N.  Car.  161  S.  W.  182.    Whether  the  party 

176,  63  S.  B.  732;    Blessett  v.  Tur-  in  possession  is  liable  for  rents  and 

cotte,   23   N.   Dak.   417,   136   N.   W.  profits  depends  on  whether  he  took 

945;   Mellon  v.  Lemmon,  111  Pa.  St.  possession  as  mortgagee.     Williams 

56,  2  Atl.  56.     See  also  Thomas  v.  v.  Wallace    (Ark.),   164   S.  W.   301. 

Livingston,  147  Ala.  200,  40  So.  504;  A  mortgagee  has  no  interest  in  the 

New  Bngland  Mtg.  Sec.  Co.  v.  Fry,  property  except  to  have  it  sold  for 

143  Ala.  637,  42  So.  57,  111  Am.  St.  his  debt,  and  it  is  of  no  consequence 

62;    Green  v.  Maddox,  97  Ark.  397,  to  him  what  profits  are  made  from 

134   S.   W.   931;    McLester  v.   Rose,  it,  so  long  as  it  remains  adequate 

104  111.  App.  433;  Keeline  v.  Clark,  security.    Primeau  v.  Granfleld,  184 
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Mansfield,  and  has  been  a  recognized  principle  ever  sinee.^°  The 
mortgagee  becomes  entitled  to  the  rent  without  any  attornment  by 
the  tenant.  The  mere  execution  of  the  mortgage  subsequent  to  the 
lease  operates  as  an  assignment  of  the  reversion,  and  carries  the  rent 
as  incident  to  it,  and  the  mortgagee  is  entitled,  upon  notice  to  the 
tenant,  to  receive  the  rents  whenever  he  is  entitled  to  possession.  No 
actual  entry  by  him  is  necessary.  The  mortgagee  may  elect  not  to 
take  the  rents  accruing  after  execution  of  the  mortgage,  so  long  as 
his  interest  is  paid,  and  may  forbear  giving  notice  to  the  tenant.  In 
such  case  the  mortgagor  may  collect  the  rents  and  appropriate  them 


Fed.  480.     A  mortgagee  in  posses- 
sion   may    by   agreement   witli   the 
mortgagor  provide  for  application  of 
rents  and  profits  in  part  on  an  un- 
secured    indebtedness,     as     against 
other  creditors.     In  re  Howard,  207 
Fed.    402.      Where    the    mortgagee 
himself  occupies  the  premises,  espe- 
cially if  a   farm  under  cultivation, 
upon  which  labor  and  money  must 
be     expended    to     produce     annual 
crops,  he  will  be  charged  a  fair  rent 
for  the  premises,  without  regard  to 
what  he  may  realize  as  profits  there- 
from.    Liskey  v.  Snyder,  66  W.  Va. 
149,  66  S.  E.  702.    Although  a  mort- 
gagee   in    possession    is    ordinarily 
chargeable    with     the     fair     rental 
value  of  the  premises,  he  will  only 
be  chargeable  with  the  rents  actu- 
ally received  when,  living  at  a  dis- 
tance, he  depends  upon  rental  and 
collection  by  an  agent  who  was  se- 
lected with  reasonable  care.     Toole 
V.  Weirick,   39  Mont.  359,  102  Pac. 
590.    A  mortgagee  in  possession  be- 
cause  of  the   default   of   the   mort- 
gagor is  only  liable  to  account  for 
rents   and  profits   actually  received 
in  absence  of  neglect  or.  fraud.  Wat- 
son V.  Perkins,  88  Miss.  64,  40  So. 
643;    Pollard  v.  American  Freehold 
Land  Mtg.  Co.,  139  Ala.  183,  35  So. 
767.    A  mortgagee  in  possession  un- 
der entry  to  foreclose  is  liable  for 
the  fair  rental  value  of  the  prem- 
ises where  he  has  negligently  leased 
them  without  any  reasonable   com- 
pensation.    Mills  V.  Day,  206  Mass. 
530,  92  N.  E.  803.    That  a  mortgagee 
in  possession  sometimes  leased  the 
premises    at    a    lower    rental    than 
usual,  and  that  part  of  the  property 
was  allowed   to   be  vacant   several 


times  is  not  alone  sufficient  to 
charge  the  mortgagee  with  loss  of 
rents.  Whitley  v.  Bamett,  151  Iowa 
487,  131  N.  W.  704.  The  obligation 
of  mortgagees  in  possession  to  ac- 
count for  rents  and  profits  can  only 
be  enforced  in  equity,  the  mortgagee 
being  the  actual  owner,  and  his  ac- 
countability for  rent  being  Incident 
to  the  right  to  redeem.  Harris  v. 
Jones  (Ala.),  65  So.  956. 

"Teal  V.  Walker,  111  U.  S.  242, 
28  L.  ed.  415,  4  Sup.  Ct.  420;  CofCey 
V.  Hunt,  75  Ala.  236;  Tubb  v.  Fort, 
58  Ala.  277;  English  v.  Key,  39  Ala. 
113;  King  v.  Housatonic  R.  Co.,  45 
Conn.  226;  Baldwin  v.  Walker,  21 
Conn.  168;  Merchants'  Union  Trust 
Co.  V.  New  Philadelphia  Graphite 
Co.  (Del.),  83  Atl.  520;  Reed  v. 
Bartlett,  9  111.  App.  267;  Castleman 
V.  Belt,  2  B.  Mon.  (Ky.)  157;  Cros- 
by V.  Harlow,  21  Maine  499,  38  Am. 
Dec.  276;  Mirick  v.  Hoppin,  118 
Mass.  582;  Fitchhurg  Cotton  Mfg. 
Corp.  V.  Melven,  15  Mass.  268;  New- 
all  V.  Wright,  3  Mass.  138,  3  Am. 
Dec.  98;  Burden  v.  Thayer,  3  Mete. 
(Mass.)  76,  37  Am.  Dec.  117;  Welch 
V.  Adams,  1  Mete.  (Mass.)  494;  Rus- 
sell V.  Allen,  2  Allen  (Mass.)  42; 
Stone  V.  Patterson,  19  Pick.  (Mass.) 
476,  31  Am.  Dec.  156;  Kimball  v. 
Pike,  18  N.  H.  419;  Kimball  v.  Lock- 
wood,  6  R.  I.  138;  Rogers  v.  Hum- 
phreys, 4  Ad.  &  B.  299;  Rawson  v. 
Eicke,  7  Ad.  &  EI.  51;  Moss  v.  Gal- 
limore,  Doug.  279;  Trent  v.  Hunt, 
9  Exch.  14,  4  Kent.  Comm.  165,  1 
Smith's  Lead.  Cas.  310;  Waddilove 
V.  Barnett,  2  Bing.  N.  Cas.  538,  29 
E.  C.  L.  410;  Cook  v.  Guerra,  L.  R. 
7  C.  P.  132.  See  also  Comer  v.  Shee- 
han,  74  Ala.  452;    Bradley  v.  Pea- 
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to  his  own  use;^^  and  until  notice  or  demand  by  the  mortgagee,  pay- 
ments to  the  lessor  of  rents  aecuring  after  the  execution  of  the  mort- 
gage constitute  a  good  defense  to  an  action  therefor  by  the  mortgagee 
as  grantee  of  the  reversion.^^ 

Eent  accrued  prior  to  the  mortgage  does  not  pass  as  incident  to 
the  reversion,  but  is  a  mere  chose  in  action  belonging  to  the  mort- 
gagor.^' But  rent  accruing  and  becoming  due  after  the  execution 
of  the  mortgage  does  pass  as  incident  to  the  reversion,  and  may  be 
recovered  of  the  lessee  after  notice  of  the  mortgage,  and  without  an 
actual  entry  by  the  mortgagee  upon  the  premises.  His  right  does  not 
extend  to  rents  already  due  when  the  mortgage  was  executed,  or  to 
rents  which  have  been  paid  to  the  mortgagor  before  notice  to  the  les- 
see of  the  mortgage.'* 

The  mortgagee  as  assignee  of  the  reversion  has  the  same  rights 
against  the  lessee  and  those  claiming  under  him  that  the  mortgagor 
had,  and  no  other  than  he  had,  so  long  as  the  term  continues  and 
the  tenant  acknowledges  his  title.'''  If  the  lessee  has  given  notes 
for  the  annual  rent  reserved  for  the  term  of  the  lease,  and  the  les- 
sor, after  mortgaging  the  land,  assigns  the  notes  to  a  third  person, 
upon  the  foreclosure  of  the  mortgage  the  purchaser  at  the  sale  is 
entitled  to  the  rents  as  against  the  holder  of  the  rent  notes,  since 
the  rent  passed  by  the  mortgage  and  the  sale  thereunder  as  "a  heredit- 
ament."'" 

§  775.  Sufficiency  of  entry  and  notice  by  mortgagee. — To  entitle 
the  mortgagee  to  the  rents  as  against  the  mortgagor,  it  is  not  neces- 
sary that  his  entry  should  be  effectual  for  the  purpose  of  foreclosure, 
but  any  possession  taken  by  him  with  notice  to  the  tenants  to  pay 
the  rent  to  him  is  sufficient.''     The  mortgagor  can  not  recover  lor 

body   Coal    Co.,    99    111.   App.    427;  "Russell  v.  Allen,  2  Allen  (Mass.) 

Abrahams    v.    Berkowitz,    70    Misc.  42;  Mirlck  v.  Hoppin,  118  Mass.  582. 

319,  127  N.  Y.  S.  224.  «>  Rogers  v.  Humphreys,  4  Ad.  & 

="•  Comer  v.  Sheehan,  74  Ala.  452;  El.  299,  313,  per  Lord  Denman,  C. 

Campbell  v.  Heflin,  4  Tex.  Civ.  Cas.  J.;  Globe  Marble  Mills  Co.  v.  Quinn, 

§  90;  Trent  v.  Hunt,  9  Exch.  14.  76  N.  Y.  23,  32  Am.  Rep.  259. 

"■^  Smith    V.    Taylor,    9    Ala.    633;  »« Dun  ton  v.  Sharpe,  70  Miss.  850, 

Coker  v.  Pearsall,  6  Ala.  542;   Brad-  11  So.  168. 

ley  V.  Peabody  Coal  Co.,  99  111.  App.  ''Cook  v.  Johnson,  121  Mass.  326; 

427;   Massachusetts  Hospital  L.  Ins.  Shepard  v.  Richards,  2  Gray  (Mass.) 

Co.  v.  Wilson,  10  Mete.  (Mass.)  126;  424,    61    Am.    Dec.    473;     Welch    v. 

Burden  v.  Thayer,  3  Mete.   (Mass.)  Adams,  1  Mete.   (Mass.)   494;   Stone 

79,    37   Am.    Dec.    117;    Weldner   v.  v.  Patterson,  19  Pick.    (Mass.)   476, 

Foster,  2  P.  &  W.   (Pa.)   23;    Myers  31  Am.  Dec.  156.     See  also  Field  v. 

V.  White,  1  Rawie  (Pa.)  355.  Swan,  10  Mete.  (Mass.)  114. 

"King  V.   Housatonic  R.  Co.,  45 
Conn.  226. 
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rents  that  accrue  afterward.  To  an  action  by  him  on  the  covenants 
of  the  lease,  the  entry  of  the  mortgagee  and  the  promise  of  the  lessee 
to  pay  him  are  a  good  defense.  Where  the  mortgagor  has  appointed 
an  agent  to  receive  the  rents  of  the  mortgaged  estate,  a  notice  to 
him  by  the  mortgagee  to  pay  the  rents  when  collected  to  himself  is 
a  termination  of  the  mortgagor's  tenancy  at  will,  and  the  agent  will 
hold  the  rents  subsequently  accruing  as  trustee  of  the  mortgagee.^^ 
A  tenant  holding  under  a  lease  prior  to  a  mortgage  may  be  sued  or 
distrained  for  rent  by  the  mortgagee,  after  notice  not  to  pay  it  to  the 
landlord.^"  If  the  tenant,  after  receiving  notice  from  the  mort- 
gagee entitled  to  possession  that  he  claims  the  rents,  pays  them  to 
the  mortgagor,  he  is  not  absolved  from  the  legal  obligation  to  pay 
the  same  to  the  mortgagee.*" 

Upon  entry  to  foreclose  for  breach  of  condition,  the  mortgagee 
is  entitled  to  the  rents  from  the  lessee  in  possession  under  the  mort- 
gagor, although  the  lessee  had  covenanted  to  pay  the  rents  to  the 
mortgagor  in  advance;  and  the  lessee  thereupon  ceases  to  be  liable 
to  the  mortgagor.*^  If  the  mortgagee  has  a  title  paramount  to  the 
lessor,  and  takes  possession  by  writ  of  entry,  leaving  the  lessee  in 
occupation  of  the  land,  he  is  entitled  to  recover  of  the  lessee  the 
rent  subsequently  accruing,  but  not  the  rent  which  had  previously 
accrued  before  the  entry.*^ 

Unless  there  is  an  attornment  by  the  lessee  to  the  mortgagee,  the 
latter  can  not,  either  before  or  after  default,  demand  the  benefits  of 
the  lease  without  the  lessee's  consent.  He  can  not  distrain,  or  bring 
an  action,  either  at  law  or  in  equity,  for  the  rents  payable  by  the 

"  Crosby  t.  Harlow,  21  Maine  499,  Trent  v.  Hunt,  9  Exch.  14,  17  Jur. 

38  Am.  Dec.  276.  899,  22  L.  J.  Exch.  318,  1  Wkly.  Rep. 

'°  Souders  v.  Vansickle,  8  N.  J.  L.  481.     It  is  not  necessary,  since  tlie 

313;    Rogers  v.  Humphreys,  4  A.  &  English    Judicature    Act,    to    make 

E.  299,  1  H.  &  W.  625,  5  L.  J.  K.  distress   in   the   mortgagee's   name. 

B.  65,  5  N.  &  M.   511,  31  B.  C.  L.  Reece  v.   Strousberg,   50   J.   P.   292, 

144;  Moss  V.  Gallimore,  1  Dougl.  (3d  54  L.  T.  Rep.  (N.  S.)  133. 

ed.)  279.  « Smith     v.     Shepard,     15     Pick. 

"Watford  v.   Gates,  57  Ala.   290;  (Mass.)   147,  25  Am.  Dec.  432.     See 

De  Nichols  v.  Saunders,  L.  R.  5  G.  also  Fitchburg  Cotton  Manufactory 

P.  589,  39  L.  J.  C.  P.  297,  22  L.  T.  Corp.    v.     Melven,     15     Mass.     268; 

Rep.    (N.    S.)    661,    18    Wkly.    Rep.  Knowles     v.     Maynard,     13     Mete. 

1106.     If  the  lessor,  after  mortgag-  (Mass.)    352;    Welch    v.    Adams,    1 

ing  his  reversion,  is  allowed  by  the  Mete.   (Mass.)    494. 

mortgagee  to  still  receive  rents  in-  '"Knowles   v.    Maynard,   13    Mete, 

cident  to  the  reversion,  he  is  author-  (Mass.)     352;     Massachusetts    Hos- 

ized  by  presumption  of  law  to  real-  pital    Life    Ins.    Co.    v.    Wilson,    10 

ize  the  rents  by  distress,  if  neces-  Mete.  (Mass.)  126.     See  also  Russell 

sary,  and  to  distrain  for  such  rents  v.  Allen,  2  Allen  (Mass.)  44. 
in    the    name    of    the    mortgagee. 
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lessee,  nor  is  he  entitled  to  enforce  the  covenants  of  the  lease.  His 
remedy  is  to  foreclose  upon  default  of  the  mortgagor,  or  to  take  pos- 
session of  the  premises;  and  either  course  operates  as  an  eviction  of 
the  tenant  by  title  paramount,  and  leaves  him  at  liberty  to  termi- 
nate the  lease  made  after  the  mortgage.*^ 

§  776.  Validity  and  effect  of  lease  by  mortgagor. — A  mortgagor 
remaining  in  possession  may  make  a  valid  lease  of  the  premises,** 
enf  orcible  against  the  tenant  by  all  the  usual  remedies  at  law,  or  stipu- 
lated in  the  agreement.*'^  But  a  mortgagor  can  not  make  a  lease 
which  will  bind  the  mortgagee,  or  prejudice  his  title,  or  which  will 
interfere  with  his  right  to  recover  possession  or  re-enter  upon  breach 
of  condition.*" 

Since  there  is  no  privity  between  the  mortgagee  and  the  tenant 
of  the  mortgagor,  the  mortgagee  is  not  liable  to  the  tenant  upon  the 
covenants  of  the  lease  ;*^  and  on  the  other  hand,  he  is  not  entitled 
to  the  benefits  of  the  lease  or  its  covenants,  or  to  distrain  for  the 
rent,  unless  he  has  accepted  the  occupant  as  his  tenant.** 


«Teal  V.  Walker,  111  U.  S.  242, 
28  L.  ed.  415,  4  Sup.  Ct  420;  Moran 
v.  Pittsburgh  &c.  R.  Co.,  32  Fed. 
878. 

■"Hutchinson  v.  Bearing,  20  Ala. 
798;  Taylor  v.  Adams,  115  111.  570, 
4  N.  E.  837;  Medley  v.  Elliott,  62 
111.  532;  Fitchburg  Cotton  &c.  Corp. 
V.  Melven,  15  Mass.  270;  Kennett 
V.  Plummer,  28  Mo.  142;  Titcomb 
V.  Fonda  &c.  Co.,  38  Misc.  (N.  Y.) 
630;  Dunn  v.  TlUery,  79  N.  Car.  497; 
McCall  V.  Lenox,  9  Serg.  &  R.  (Pa.) 
302;  Brown  v.  Peto  (1900),  2  Q.  B. 
653,  69  L.  J.  Q.  B.  869,  83  L.  T. 
Rep.  (N.  S.)  303,  49  Wkly.  Rep. 
324;  "Wilson  v.  Queen's  Club  (1891), 
3  Ch.  522,  60  L.  J.  Ch.  698,  65  L. 
T.  Rep.  (N.  S.)  42,  40  Wkly.  Rep. 
172;  In  re  Nugent,  49  L.  T.  Rep.  (N. 
S.)  132;  Bevan  v.  Habgood,  1  Johns. 
&  H.  222,  7  Jur.  (N.  S.)  41,  30  L. 
J.  Ch.  107,  8  Wkly.  Rep.  703,  70 
Bng.   Reprint  728;    Keech   v.   Hall, 

I  Dougl.  21. 

■"  Fairclough  v.  Marshall,  4  Ex.  D. 
37,  48  L.  J.  Exch.  146,  39  L.  T.  Rep. 
(N.  S.)  389,  27  Wkly.  Rep.  145; 
Snell  V.  Finch,  13  C.  B.  (N.  S.) 
651,  9  Jur.  (N.  S.)  333,  32  L.  J. 
C.  P.  117,  7  L.  T.  Rep.  (N.  S.)  147, 

II  Wkly.    Rep.    341,    106    E.    0.    L. 
651;   Cuthbertson  v.  Irving,  4  H.  & 


N.  742,  5  Jur.  (N.  S.)  740,  28  L. 
J.  Exch.  306;  Hickman  v.  Machin, 
4  H.  &  N.  716,  5  Jur.  (N.  S.)  576, 
28  L.  J.  Exch.  310;  Reece  v.  Strous- 
berg,  50  J.  P.  292,  54  L.  T.  Rep. 
(N.  S.)  133;  Thwaites  v.  McDon- 
ough,  2  Ir.  Eq.  97. 

"Moran  v.  Pittsburgh  &c.  R.  Co., 
32  Fed.  878;  American  Mtg.  Co.  v. 
Turner,  95  Ala.  272,  11  So.  211;  Mc- 
Dermott  v.  Burke,  16  Cal.  580;  Tay- 
lor V.  Adams,  115  111.  570,  4  N.  E. 
837;  Russum  v.  Wanser,  53  Md.  92; 
Delano  v.  Smith,  206  Mass.  365,  92 
N.  E.  500,  30  L.  R.  A.  (N.  S.)  474; 
Colton  v.  Smith,  11  Pick.  (Mass.) 
311,  22  Am.  Dec.  375;  Hicks  v.  Bing- 
ham, 11  Mass.  300;  Perkins  v.  Pitts, 
11  Mass.  125;  Gould  v.  Newman,  6 
Mass.  239;  Henshaw  v.  Wells,  9 
Humph.  (Tenn.)  568;  Gibbs  v. 
Crulkshank,  L.  R.  8  C.  P.  454,  42 
L.  J.  C.  P.  273,  28  L.  T.  Rep.  (N. 
S.)  735,  21  Wkly.  Rep.  734. 

"Tilden  v.  Greenwood,  149  Mass. 
567,  22  N.  E.  45;  Cargill  v.  Thomp- 
son, 57  Minn.  534,  59  N.  W.  638. 

"Moran  v.  Pittsburgh  &c.  R.  Co., 
28  Fed.  878;  Anderson  v.  Robblns, 
82  Maine  422,  19  Atl.  910,  8  L.  R. 
A.  568;  Woolston  v.  Ross  (1900), 
1  Ch.  788,  64  J.  P.  264,  69  L.  J. 
Ch.  363,  82  L.  T.  Rep.    (N.   S.)   21, 
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Upon  a  breach  of  the  condition  the  mortgagee  may  enter,  and  treat 
the  lessee  as  a  trespasser,  and  without  notice  bring  ejectment.*"  If 
the  mortgagee  after  entry  accepts  rent  from  such  lessee,  the  relation 
of  landlord  and  tenant  is  thereby  created,  but  this  tenancy  will  be 
deemed  one  from  year  to  year,  and  not  for  the  term  of  the  original 
lease.^"    The  mortgagee  can  no  longer  treat  the  lessee  as  a  trespasser.^'- 

Whether  the  tenant  has  actual  notice  of  the  mortgage  or  not  makes 
no  difference  if  the  mortgage  be  recorded;  it  is  then  constructive 
notice,  and  afEects  one  who  becomes  the  tenant  of  the  mortgagor  as 
much  as  it  afEects  a  purchaser."^  The  mortgagor  has  no  implied  power 
to  bind  the  mortgagee  by  lease.'*^ 

A  mortgagor's  lease  is,  however,  good,  as  between  the  parties,  by 
virtue  of  the  contract,  and  upon  a  subsequent  discharge  of  the  mort- 
gage the  defect  in  the  lessee's  title  is  removed.  But  the  tenant  can 
not  compel  the  mortgagor  to  pay  ofE  the  mortgage  in  order  that  his 
lease  may  be  perfected;  but  he  is  left  to  his  remedy  at  law  for  dam- 
ages.°*  It  is  avoided  only  upon  the  interference  of  the  mortgagee, 
and  until  that  time  the  mortgagor  is  entitled  to  receive  the  rent  to  his 
own  use,  and  to  enforce  the  payment  of  it  by  action  in  his  own  name. 

§  777.     Lease  subsequent  to  mortgage — Attornment  by  lessee. — The 

rights  and  liabilities  of  the  parties  under  a  lease  made  after  the 
mortgage  are  very  different  from  those  which  exist  when  the  mort- 
gage is  made  after  the  lease.  There  is  then  no  privity  of  contract 
between  the  mortgagee  and  the  lessee  of  mortgaged  land,  and  until 
actual  entry  by  the  mortgagee,  or  the  lessee  expressly  promises  to 
pay  rent  to  him,  he  can  maintain  no  action  against  the  lessee  to  re- 
cover it.°'    He  can  not  by  mere  notice  compel  the  tenant  to  pay  rent 

48  Wkly.  Rep.  556;  Corbett  v.  Plow-  Beav.   420;    Carpenter  v.  Parker,   3 

den,   25    Ch.    D.    678,    54    L.   J.    Ch.  C.  B.    (N.   S.)    206;    Trent  v.  Hunt, 

109,  50  L.  T.  Rep.    (N.  S.)    740,  32  9  Exch.  14. 

Wkly.  Rep.   667;    Carter  v.   Salmon,  =»  Trent  v.  Hunt,  9  Exch.  14,  22, 

43  L.  T.  Rep.  (N.  S.)  490;   Costegan  per  Alderson,   B.;    Teal  v.  Walker, 

V.  Hastier,  2  Sch.  &  Lef.  166.  Ill  U.  S.  242.  28  L.  ed.  415,  4  Sup. 

^"Thunder  v.  Belcher,  3  East  449;  Ct.  420;   Comer  v.  Sheehan,  74  Ala. 

Rogers  v.  Humphreys,  4  Ad.  &  El.  452;   King  y.  Housatonic  R.  Co.,  45 

299,  per  Lord  Denman.  Conn.   226;    Baldwin  v.  Walker,   21 

™  Hughes  V.  Bucknell,  8  Car.  &  P.  Conn.  168;   Merchants'  Union  Trust 

566.  Co.    V.    New   Philadelphia   Graphite 

" Birch  V.  Wright,  1  T.  R.  378.  Co.     (Del.),    83    Atl.    520;    Reed    v. 

""Thompson    v.    Flathers,    45    La.  Bartlett,  9  111.  App.  267;   Scheldt  v. 

Ann.  120,  12  So.  245.  Belz,  4  111.  App.  431;  Noyes  v.  Rich, 

™Henshaw    v.    Wells,    9    Humph.  52    Maine    115;    Long   v.   Wade,    70 

(Tenn.)  568.  Maine    358;    Morse   v.   Goddard,    13 

"Costegan   v.    Hastier,    2    Sch.    &  Mete.  (Mass.)  177,  46  Am.  Dec.  728; 

Lef.  166.    See  also  Howe  v.  Hunt,  31  Mass.  Hospital  Life  Ins.  Co.  v.  Wil- 
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to  him,  and  his  title  to  rent  does  not  accrue  until  he  has  obtained  pos- 
session of  the  mortgaged  estate;  but  if  the  tenants  of  the  mortgagor 
pay  rent  to  the  mortgagee,  they  thereby  by  attornment  become  his 
tenants,  and  entitle  him  from  that  time  to  receive  the  rents.^" 

The  mortgagee  may  treat  a  lessee  holding  under  a  lease  from  the 
mortgagor  as  a  trespasser,  and  eject  him;  but  unless  the  tenant  has 
attorned  to  him,  he  can  not  distrain  or  bring  an  action  for  rent,  as 
there  is  no  relation  of  landlord  and  tenant  between  them.°'  Unless 
the  tenant  has  been  evicted  by  the  mortgagee  or  has  paid  him 
rent  after  notice  to  avoid  eviction,  he  can  not  set  up  in  defense  to 
an  action  for  rent  by  his  lessor  the  fact  that  the  latter  had  previously 
mortgaged  the  premises  in  fee.'*'  The  mortgagee's  title  being  para- 
mount, the  tenant  may  attorn  to  him  to  avoid  eviction,  thus  escaping 
liability  to  the  lessor  for  rent  subsequently  accruing,  and  becoming 
liable  therefor  to  the  mortgagee.*'''  A  mere  notice  by  the  mortgagee 
to  the  tenant  to  pay  the  rent  to  him,  to  which  the  tenant  does  not 
consent,  or  upon  which  he  does  not  act,  does  not  make  the  tenant 
liable  to  him  in  an  action  for  rent,  nor  does  a  request  by  the  mort- 
gagor that  he  will  pay  to  the  mortgagee  have  this  effect.*" 


son,  10  Mete.  (Mass.)  126;  Field  v. 
Swan,  10  Mete.  (Mass.)  112;  Russell 
V.  Allen,  2  Allen  (Mass.)  42;  Fitch- 
burg  Cotton  Manufactory  Corp.  v. 
Melven,  15  Mass.  268;  Hogsett  v. 
Ellis,  17  Mich.  351;  White  v.  Wear, 
4  Mo.  App.  341;  Souders  v.  Van- 
sickle,  8  N.  J.  L.  313;  Waeht  v. 
Erskine,  61  Misc.  96,  113  N.  Y.  S. 
130;  MoKircher  v.  Hawley,  16  Johns. 
(N.  Y.)  289.  See  also  Butler  v.  Burt, 
136  Cal.  19,  68  Pac.  973;  Castleman 
V.  Belt,  2  B.  Mon.  (Ky.)  157;  Good- 
now  V.  Pope,  31  Misc.   (N.  Y.)   475. 

■»  Kimball  v.  Lockwood,  6  R.  I.  138. 

"Rogers  v.  Humphreys,  4  Ad.  & 
El.  299,  313,  per  Lord  Denman,  C.  J. 

■^Perkerson  v.  Snodgrass,  85  Ala. 
137;  Comer  v.  Sheehan,  74  Ala.  452; 
McDowell  V.  Hendrix,  67  Ind.  513; 
Thompson  v.  Flathers,  45  La.  Ann. 
120;  Mason  v.  Lenderoth,  88  App. 
Div.  (N.  Y.)  38. 

■*  Magill  v.  Hinsdale,  6  Conn.  464; 
Anderson  v.  Robbins,  82  Maine  422; 
Adams  v.  Bigelow,  128  Mass.  365; 
Smith  V.  Shepard,  15  Pick.  (Mass.) 
147,  25  Am.  Dec.  432;  Duff  v.  Wil- 
son, 69  Pa.  St.  316. 

^  Evans  v.  Elliott,  9  Ad.  &  El.  342; 
Towerson  v.  Jackson,  2  Q.  B.  (1891) 


484.  See  also  Fitzgerald  v.  Beebe, 
7  Ark.  310;  Lucier  v.  Marsales,  133 
Mass.  454.  In  Alabama  it  Is  pro- 
vided that  every  conveyance  of  an 
estate  is  good  and  effectual  without 
attornment  of  the  tenant;  but  that 
no  tenant  is  liable  who  has  paid  his 
rent  without  notice  of  such  convey- 
ance. Code  1907,  §  3365.  The  mort- 
gagee is  entitled  to  the  rents  upon 
giving  notice  to  the  tenant.  Marx 
V.  Marx,  51  Ala.  222;  Knox  v.  Easton, 
38  Ala.  345;  Branch  Bank  v.  Fry, 
23  Ala.  770;  Hutchinson  v.  Dearing, 
20  Ala.  798;  Coker  v.  Pearsall,  6 
Ala.  542;  Mansony  v.  United  States 
Bank,  4  Ala.  735.  Moreover,  after 
a  sale  under  a  decree,  or  under  any 
deed  of  trust  or  power  of  sale  in  a 
mortgage,  the  same  may  be  re- 
deemed by  the  debtor  from  the  pur- 
chaser or  his  vendee  within  two 
years;  possession  must  be  delivered 
to  the  purchaser  within  ten  days 
after  the  sale.  "If  the  land  is  in 
the  possession  of  a  tenant,  notice  to 
him  by  the  purchaser,  or  his  vendee, 
of  the  purchase,  after  the  lapse  of 
ten  days  from  the  time  of  the  sale, 
and  that  it  has  not  been  redeemed, 
vests  the  right  to  the  possession  in 
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If  the  tenants  under  such  a  lease  attorn  to  the  mortgagee  after  a 
breach  of  the  condition  which  gives  him  the  right  of  entry,  they 
thereby  become  his  tenants  and  debar  the  mortgagor  from  recovering 
from  them."^  The  mortgagee,  as  between  him  and  the  mortgagor, 
has  then  the  right  to  enter  and  take  possession  of  the  premises ;  and  if 
the  tenant  yields  up  possession  to  the  mortgagee,  he  does  voluntarily 
what  the  law  will  compel  him  to  do.  By  attornment  he  does  not  injure 
the  mortgagor,  and  he  saves  himself  the  costs  of  an  eviction  by  the 
mortgagee.  His  attornment  is  a  good  defense  to  an  action  by  the 
mortgagor  for  the  rent,®^  or  to  an  action  to  recover  possession  of  the 
property  by  a  summary  proceeding."^  The  tenant  in  such  case  does 
not  dispute  the  title  of  his  landlord,  but  justifies  his  possession  un- 
der it. 

It  is  no  answer  to  a  claim  for  rent  by  a  second  mortgagee  who  has 
entered  that  there  is  a  prior  mortgage,  under  which  no  entry  has  been 
made."* 

As  a  general  rule  the  mortgagee  may  force  the  mortgagor's  tenant 
to  relinquish  possession  of  the  premises  or  attorn  to  him  after  there 
has  been  a  default  under  the  provisions  of  the  mortgage."^  Until  the 
tenant  has  attorned  to  the  mortgagee,  he  is  liable  to  the  lessor  for 

him  in  the  same  manner  as  if  such  Souders  v.  Vansickle,  8  N.  J.  L.  313, 
tenant  had  attorned  to  him."  Code  315.  In  Iowa  it  is  provided  by  stat- 
1880,  §  1879.  This  provision  does  ute  that  the  attornment  of  a  tenant 
not,  however,  create  the  relation  of  to  a  stranger  is  void  unless  made  to 
landlord  and  tenant  between  the  a  mortgagee  after  the  mortgage  has 
purchaser  and  the  tenant  of  the  been  forfeited.  It  is  also  provided 
mortgagor.  American  Mortgage  Co.  the  mortgagor  may  redeem  within 
V.  Turner,  95  Ala.  272,  11  So.  211,  one  year  after  a  foreclosure  sale, 
per  Coleman,  J.:  "To  so  hold  would  and  that  he  is  in  the  meantime  en- 
lead  to  the  conclusion  that  a  mort-  titled  to  possession.  Under  these 
gagor,  by  a  letting  subsequent  to  the  provisions  the  construction  is  that 
mortgage,  could  invest  his  tenant  there  can  be  no  valid  attornment  of 
with  a  greater  interest  than  he  him-  a  tenant  to  a  mortgagee  until  the 
self  possessed."  expiration  of  the  mortgagor's  right 

"'Kimball   v.   Lockwood,    6   R.    I.  of  redemption.     Mills  v.  Heaton,  52 

138;    Hemphill  v.   Giles,   66   S.   Car.  Iowa   215,    2   N.   W.   1112;    Mills  v. 

512.    See  also  Higginbotham  v.  Bar-  Hamilton,  49  Iowa  105. 

ton,  11  Ad.  &  El.  307,  315.  ^  Breitenbucher    v.    McElroy    (N. 

•'Magill  V.  Hinsdale,  6  Conn.  464,  J.),  2  N.  J.  Law  J.  157. 

16  Am.  Dec.  701;  Adams  v.  Bigelow,  ""Cavis  v.  McClary,  5  N.  H.  529. 

128  Mass.  365;  Cook  v.  Johnson,  121  ""Lockwood    v.    Tracy,    46    Conn. 

Mass.  326;   Knowles  v.  Maynard,  13  447;  Anderson  v.  Robbins,  82  Maine 

Mete.   (Mass.)    352;    Smith  v.  Shep-  422,   19   Atl.    910,   8   L.   R.   A.    568; 

ard,   15  Pick.    (Mass.)    147,  25  Am.  Massachusetts  Hospital  Life  Ins.  Co. 

Dec.  432;   Jones  v.  Clark,  20  Johns,  v.  "Wilson,  51  Mass.  126;    Jones  v. 

(N.  Y.)   51;   Jackson  v.  De  Lancey,  Clark,  20  Johns.   (N.  Y.)   51;   Kim- 

11   Johns.    (N.   Y.)    365.     See   also  ball  v.  Lockwood,  6  R.  I.  138. 
Blain  v.  Rivard,  19  111.  App.  477; 
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rent,  though  the  latter  be  insolvent,  and  the  mortgagee  threatens 
foreclosure." 

If  the  holder  of  an  existing  mortgage  accepts  from  the  mortgagor 
a  lease  of  the  mortgaged  premises,  covenanting  therein  to  pay  rent, 
he  can  not  resist  payment  of  the  rent  before  breach  of  the  condition  of 
the  mortgage.'' 

§  778.  Attornment  InefFective  where  mortgage  is  a  mere  lien. — 
But  in  a  state  where  a  mortgage  is  regarded  as  conveying  no  title 
to  the  mortgagee,  and  the  right  of  possession  until  foreclosure  and 
sale  is  assured  to  the  mortgagor  by  statute,  it  has  been  held  that  there 
is  nothing  to  rest  an  attornment  upon,  and  that  this  doctrine  has 
no  application.  The  verbal  agreement  of  the  tenant  to  pay  rent  to 
the  mortgagee  does  not  continue  the  existing  tenancy,  simply  putting 
the  mortgagee  in  place  of  the  mortgagor  as  landlord;  but  it  is  a 
new  undertaking,  and  must  be  valid  as  a  new  agreement  if  valid  at 
all.**  In  such  states,  a  mortgage  by  the  lessor  does  not  carry  the 
reversion  in  leased  premises  so  as  to  entitle  the  mortgagee  to  re- 
cover rents ;'"  though  the  mortgagee  may,  of  course,  secure  the  right 
to  the  rents  by  an  assignment  contained  in  the  mortgage.''"  In  such 
states  the  tenant  can  not  repudiate  his  tenancy  under  the  mort- 
gagor and  acknowledge  a  tenancy  under  the  mortgagee  until  after 
the  mortgage  has  been  foreclosed  and  the  period  of  redemption  has 
expired.'"^ 

§  779.  Compensation  for  improvements — Misrepresentation  of  con- 
dition of  leasehold. — ^Tenants  can  not  be  allowed  compensation  for  im- 
provements, although  they  have  taken  leases  for  a  term  of  years,  with  a 

™  McDowell    V.    Hendrlx,    67    Ind.  valid  agreement  to  that  effect.    But, 

513.  in  both  cases  alike,  I  think  it  would 

"Brastow    v.    Barrett,    82    Maine  depend  upon  the  contract,  as  such, 

456,  19  Atl.  916;   Newall  v.  Wright,  which  might  be  made  between  them, 

3  Mass.  138.  and  not  upon  the  doctrine  of  attorn- 

™  Hogsett  v.   Ellis,  17   Mich.   351.  ment."    See  also  Teal  v.  Walker,  111 

Mr.  Justice  Christiancy  said:    "If  it  U.  S.  242,  28  L.  ed.  415,  4  Sup.  Ct. 

be  said  that,  though  the  mortgage  397. 

does    not    give    the   mortgagee    the  «'' Goodwin  v.  Hudson,  60  Ind.  117; 

right  to  possession  against  the  will  Hogsett  v.  Ellis,  17  Mich.  351.     See 

of  the  mortgagor,  yet,  by  the  con-  also   Trulock  v.   Donahue,   85   Iowa 

sent  of  the  mortgagor  and  the  ten-  748,  40  N.  W.  696. 

ant,  he  may  be  let  into  possession,  '"Trulock    v.    Donahue,    85    Iowa 

and  thus  acquire  the  right  to  rent;  748,  40  N.  W.  696. 

so,   I  reply,  may  any  other  person  "Mills  v.  Heaton,  52  Iowa  215,  2 

not  holding  a  mortgage  acquire  in  N.  W.  1112;    Mills  v.   Hamilton,  49 

the  same  way  the  right  to  posses-  Iowa  105;   Chadbourn  v.  Rahilly,  34 

sion  and  the  right  to  rent,  by  any  Minn.  346,  25  N.  W.  633. 
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certain  rent,  and  have  made  advancements  of  money  to  the  mort- 
gagor under  an  agreement  that  he  should  expend  it  in  buildings  and 
improvements,  and  he  so  spends  it.'^  A  mortgagor  remaining  in 
possession  can  not  be  allowed  compensation  for  improvements  on  the 
mortgaged  premises  under  a  claim  adyerse  to  the  mortgagee,  or  by 
way  of  abatement  or  reduction  of  the  mortgage  debt  to  offset  their 
cost;''^  and  the  same  rule  applies  to  a  tenant  of  the  mortgagor,^*  or 
to  a  stranger  making  improvements  without  license  or  title.'^ 

If  the  mortgagor,  or  his  tenants,  or  others  claiming  under  him, 
make  improvements,  they  can  avail  themselves  of  their  improvements 
by  paying  off  the  mortgage  debt. 

If,  during  the  pendency  of  an  action  tO'  foreclose  a  mortgage,  the 
mortgagor  makes  leases  under  which  the  lessees  enter  and  retain  actual 
possession  under  claim  of  right,  the  mortgagee,  after  recovering  judg- 
ment for  possession  against  them,  is  entitled  to  recover  damages  for 
rents  and  profits  from  the  time  when  the  formal  possession  was  deliv- 
ered to  him ;  and  not  merely  for  the  rents  and  profits  of  the  land,  but 
also  for  the  rents  and  profits  of  buildings  erected  and  improvements 
made  on  the  premises  by  the  tenants,  although  they  had  reason  to 
believe  that  their  title  under  the  lease  was  validJ* 

One  holding  a  mortgage  of  a  dwelling-house  is  not  liable  for  mis- 
representations as  to  its  sanitary  condition  made  by  the  mortgagor 
in  possession  in  letting  the  house,  unless  it  be  shown  that  the  mort- 
gagor was  acting  as  agent  of  the  mortgagee.  It  makes  no  difference 
that  the  mortgage  was  constituted  by  an  absolute  conveyance  intended 
as  security  only.''' 

§  780.  Emblements. — A  mortgagor  is  considered  the  owner  of  all 
crops  grown  and  harvested  before  foreclosure,  with  power  to  sell  or 

"Haven  v.  Boston  &c.  R.  Co.,  8  intended   as  a  mortgage,  believing 

Allen  (Mass.)  369.  himself  to  be  the  real  owner,  will 

™  Mann  v.  Mann,  49  111.  App.  472;  be  allowed  compensation,  in  reduc- 

Catterlin  v.  Armstrong,  79  Ind.  514;  tion  of  the  rent,  for  permanent  im- 

Heath  v.  Williams,  25  Maine  209,  43  provements  made  by  him.    Holmes 

Am.  Dec.  265;  Dougherty  v.  McCol-  v.  Holt,  90  Kans.  774,  136  Pac.  246. 

gan,  6  Gill  &  J.   (Md.)  275;   Childs  "Haven  v.  Boston  &c.  R.  Corp., 

V.  Dolan,  6  Allen  (Mass.)  319;  Hunt  8  Allen   (Mass.)   369. 

V.  Hunt,  14  Pick.    (Mass.)    374,  25  "Price  v.  Weehawken  Ferry  Co., 

Am.  Dec.  400;    Phillips  v.  -'lolmes,  31  N.  J.  Eq.  31;  Merriam  v.  Barton, 

78  N.  Car.  191;  Norris  v.  Caledonian  14  Vt.  501. 

Ins.  Co.,  L.  R.  8  Eq.  127,  38  L.  J.  "Haven      v.      Adams,      4      Allen 

Ch.  721,  20  L.  T.  Rep.   (N.  S.)   939,  (Mass.)   80. 

17  Wkly.   Rep.   954.     A  grantee  in  "Tilden  v.  Greenwood,  149  Mass. 

possession  under  an  absolute  deed  567,  22  N.  B.  45. 
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mortgage  them;'*  but  upon  the  mortgagee's  entry  for  the  purpose  of 
foreclosure,  or  the  appointment  of  a  receiver,  the  right  to  standing 
crops  or  other  products  of  the  soil  passes  to  the  mortgagee  as  part  of 
the  property  liable  for  satisfaction  of  his  claims.'"'  Whenever  the 
mortgagee  has  the  right  to  enter,  the  mortgagor  is  subject  to  ejectment 
without  notice  and  the  mortgagor  is  not  entitled  to  the  growing 
crops.'"  His  tenant  has  no  greater  rights.  The  mortgagee  may  treat 
him  ^s  a  trespasser;  he  may  enter  immediately  and  take  the  emble- 
ments. 

By  foreclosure  and  sale,  the  purchaser  of  the  premises  becomes  en- 
titled to  the  possession  of  them,  and  to  all  the  crops  then  growing  on 
them ;  and  a  lessee  holding  the  property  under  a  lease  from  the  mort- 
gagor made  subsequently  to  the  mortgage,  without  the  concurrence  of 
the  mortgagee,  has  no  greater  right  than  the  mortgagor  to  the  em- 
blements.'^ Under  such  a  lease  the  lessee  holds  subject  to  all  the 
rights  of  the  mortgagee,  unimpaired  and  unaffected,  and  is  liable  to 
trespass  for  taking  and  carrying  away  the  crops  growing  at  the  time  of 
the  sale. 

In  accordance  with  the  common-law  rule  it  is  held  in  many  states 
that  the  lessee  of  mortgaged  premises  under  a  lease  executed  sub- 
sequent to  the  mortgage  is  not  entitled  as  against  the  mortgagee  to 
crops  growing  on  the  premises  at  the  time  of  foreclosure  and  sale.'^ 

''Locke  V.  Klunker,  123  Cal.  231,  (111.)  215;  Bangor  Savings  Bank  v. 

55  Pac.  993;    Simpson  v.  Ferguson,  Wallace,  87  Maine  28,  32  Atl.  716. 

112   Cal.   180,  40  Pac.   104,  44  Pac.  See  also  Downard  v.  Groff,  40  Iowa 

484,  53  Am.  St.  201;   Toby  v.  Reed,  597;  Oilman  v.  Wills,  66  Maine  273; 

9  Conn.   216;    Rankin  v.  Kinsey,  7  Coor  v.   Smith,  101  N.  Car.  261,  7 

111.  App.  215;  Favorite  v.  Deardorff,  S.  E.  669;  Jones  v.  Hill,  64  N.  Car. 

84  Ind.  555;   Lanning  v.  Seaton,  68  198.     See  ante  §§  697,  776. 

Iowa  156,  26  N.  W.  51;  Caldwell  v.  '^Anderson  v.  Strauss,  98  111.  485; 

Alsop,  48  Kans.   571,  29  Pac.   1150,  Downard  v.  Groff,  40  Iowa  597;  Lane 

17  L.  R.  A.  782;   Chelton  v.  Green,  v.  King,   8  Wend.    (N.  Y.)    584,  24 

65   Md.   272,  4  Atl.   271;    Sexton  v.  Am.  Dec.  105.     In  Missouri,  a  ten- 

Breese,  135  N.  Y.  387,  82  N.  B.  133;  ant's  interest  in  crops  growing  on 

Wood  V.   Lester,   29  Barb.    (N.  Y.)  mortgaged  premises  is  exempted  by 

145;  Killebrewv.  Hines,  104  N.  Car.  statute  from  sale  of  the  premises 

182,  10  S.  B.  251,  17  Am.  St.  672 ;  under  the  mortgage;  but  the  statute 

Willis  V.  Moore,  59  Tex.  628,  46  Am.  is  not  retroactive.     Missouri  Trust 

Rep.  284.    See  ante  §  697.  Co.  v.  Cunningham,  81  Mo.  App.  262. 

"White   V.   Pulley,   27   Fed.    436;  See  post  §  697. 

Rankin  v.  Kinsey,  7  Bradw.    (111.)  '^  Jones    v.     Thomas,     8     Blackf. 

215;   Holbrook  v.  Greene,  98  Maine  (Ind.)   428;    Howell  v.  Schenck,  24 

171,  56  Atl.   659;    Perley  v.  Chase,  N.  J.   L.   89;    Samson  v.   Rose,   65 

79   Maine  519,   11  Atl.   418;    Porter  N.   Y.   411;    Harris   v.   Fink,   49   N. 

V.  Hubbard,  134  Mass.  233;  O'Dough-  Y.   24,   10  Am.  Rep.   318;    Sherman 

erty  v.  Felt,  65  Barb.   (N.  Y.)   220;  v.   Willett,   42   N.   Y.   146;    Gardner 

Hamblet  V.  Bliss,  55  Vt.  535.  v.    Finley,    19    Barb.    (N.   Y.)    317; 

'"Rankin    v.    Kinsey,    7    Bradw.  Jewett  v.  Keenholts,  16  Barb.    (N. 
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But  in  other  states  it  is  held  that  a  tenaat  of  the  mortgagor  in  pos- 
session at  the  time  of  foreclosure  is  entitled  to  the  crops  growing 
on  the  land  to  the  extent  of  his  interest  under  the  lease  as  against  a 
purchaser  at  the  foreclosure  sale.*^ 

§  781.    Lease  by  mortgagor  valid  against  third  persons. — No  one 

but  the  mortgagee  can  take  advantage  of  the  invalidity  of  a  lease  as 
to  him.  Although  a  lease  made  by  a  mortgagor  after  the  execution 
of  the  mortgage  is  not  binding  upon  the  mortgagee,  and  the  lessee 
holds  subject  to  the  rights  of  the  mortgagee,  yet  if  the  mortgagee 
does  not  object  to  the  lease  as  interfering  with  his  rights,  or  as  im- 
pairing the  security  the  mortgage  was  intended  to  give,  or  that  there 
has  been  any  forfeiture  of  the  conditions,  a  stranger  should  not  be 
permitted  to  volunteer  such  objections,  which  are  strictly  technical, 
in  order  to  avoid  liability  for  an  unauthorized  trespass.  This  was 
the  determination  of  the  Supreme  Court  of  Missouri  in  a  case  where 
the  lessee  under  such  a  lease  brought  suit  for  trespass  upon  the  leased 
premises  for  the  carrying  away  of  a  large  amount  of  lead  ore.  The 
defendant  was  not  allowed  to  set  up  the  invalidity  of  the  lease  as 
against  the  mortgagee.^* 

§  782.     Reservation  of  power  to  lease  repugnant  to  mortgage. — 

Doubtless  a  provision  may  be  made  in  a  mortgage,  which  would  en- 
able the  mortgagor,  while  remaining  in  possession,  to  give  leases  of 
the  premises  which  would  be  binding  upon  the  mortgagee  or  any 
one  claiming  under  him  after  a  breach  of  the  condition  of  the  mort- 
gage, and  possession  taken  by  him  under  it.  But  when  the  circum- 
stances are  such  that  the  power  reserved  by  the  mortgagor  to  make 
leases  is  repugnant  to  the  purposes  of  the  mortgage,  the  exercise  of 
it  will  not  avail  to  make  the  leases  valid  beyond  the  time  of  a  breach 
of  the  condition.    Such  was  held  to  be  the  case  where  a  railroad  com- 

Y.)  193;   Gillett  v.  Balcom,  6  Barb.  679,  7  N.  "W.  495,  10  N.  "W.  241,  41 

(N.   Y.)    370;    Simers   v.    Saltus,    3  Am.  Rep.   131;    First  Nat.   Bank  v. 

Denio  (N.  Y.)  214;  Shepard  v.  Phil-  Beegle,   52   Kans.   709,   35  Pac.   814, 

brick,  2   Denio    (N.  Y.)    174;    Lane  39   Am.   St.   365;    Porche   v.    Bodin, 

V.  King,   8  "Wend.    (N.  Y.)    584,   24  28  La.  Ann.  761;  Reed  v.  Swan,  133 

Am.  Dec.  105;   Aldrich  v.  Reynolds,  Mo.    100,    34    S.    W.    483;     Gray    v. 

1  Barb.  Ch.    (N.  Y.)    613.     But  see  Worst,  129  Mo.  122,  31  S.  "W.  585; 

St.  John  V.  Swain,  60  Hun  581,  38  Walton  V.  Fudge,   63  Mo.  App.  52; 

N.  Y.  St.  784,  14  N.  Y.  S.  743.  Monday  v.  O'Neil,  44  Nebr.  724,  63 

^Johnson   v.   Camp,   51   111.   219;  N.  W.  32,  48  Am.  St.  760;   Bittinger 

Richards  v.  Knight,  78  Iowa  69,  42  v.  Baker,  29  Pa.  St.  66,  70  Am.  Dec. 

N.  W.  584,  4  L.  R.  A.  453;   Evering-  154. 

ham  V.  Braden,  58  Iowa  133,  12  N.  « Kennett  v.  Plummer,  28  Mo.  142. 
W.  142;  Hecht  v.  Dittman,  56  Iowa 
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pany  executed  a  mortgage  to  trustees,  to  secure  bonds  of  the  form 
annexed  thereto,  which  contained  a  certificate  that  it  was  secured  by 
a  mortgage  of  real  estate,  and  the  mortgage  contained  a  provision 
authorizing  the  trustees,  upon  a  breach  of  the  condition,  at  the  re- 
quest of  the  bondholder,  to  take  possession  of  the  premises,  or  under 
certain  circumstances  to  sell  them  at  public  auction,  and  the  mortgage 
further  provided  that  until  breach  of  the  condition  the  mortgagor 
should  remain  in  undisturbed  possession  and  occupation,  "and  that 
nothing  herein  contained  shall  be  so  construed  as  to  prevent  said  cor- 
poration from  improving  said  real  estate,  or  making  leases  of  such 
parts  thereof  as  they  may  desire  and  have  opportunity  to  make."*' 
Leases  were  made  by  the  corporation  for  a  long  term  of  years,  and  the 
rent  was  partly  paid  in  advance,  and,  the  mortgagees  having  subse- 
quently foreclosed  the  mortgage,  the  tenants  claimed  that  the  leases 
were  valid  by  virtue  of  this  clause.  In  construing  this  provision  in 
its  application  to  the  leases,  and  in  determining  whether  they  were 
within  the  right  reserved,  the  court  adverts  to  the  purpose  for  which 
the  mortgage  was  made,  saying  that  it  was  not  made  to  secure  the 
mortgagees  their  private  claims,  but  debts  due  to  bondholders;  that 
the  bonds  were  made  to  be  sold  in  the  market,  and  were  transferable 
by  delivery.  The  leases  provided  for  the  application  of  the  rents  to 
the  payment  for  improvements,  and  to  the  payment  of  interest  on 
bonds  of  the  corporation  held  by  the  lessees  in  a  way  to  create  a 
preference  over  the  bondholders  generally.  "If  the  right  to  create 
such  a  preference,"  says  the  court,  "had  been  so  clearly  expressed  in 
the  mortgage,  and  stated  in  the  certificate  on  the  bonds,  as  that  all 
parties  understood  it,  the  bonds  must  have  been  regarded  as  unsound, 
and  would  have  had  little  or  no  market  value.  And  if  the  parties  to 
the  mortgage  intended  that  such  a  right  should  be  reserved,  the  cer- 
tificate must  be  regarded  as  fraudulent,  and  as  designed  to  give  the 
bonds  a  fictitious  credit.  It  is  impossible  to  state  a  stronger  case  of 
repugnance  to  the  object  of  a  grant."  It  was  therefore  decided  that 
the  validity  of  the  leases  terminated  upon  breach  of  the  condition  of 
the  mortgage,  and  that  the  trustees  could  not,  by  an  oral  assent,  con- 
firm them  so  as  to  give  them  validity  for  a  longer  time. 

§  783.    Effect  of  redemption  upon  lease  by  mortgagee  in  possession. 

— A  lease  made  by  the  mortgagee  in  possession  is  necessarily  termi- 
nated by  a  redemption  of  the  mortgage,  unless  there  has  been  some 

^  Haven      v.      Adams,      4     Allen 
(Mass.)  SO. 
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express  or  implied  authority  from  the  mortgagor  to  lease  for  a  given 
time.*'  This  rule  also  obtains  where  a  purchaser  at  an  execution 
sale  leases  the  premises  and  the  defendant  subsequently  redeems.*^ 
But  it  has  been  held  that  if  all  the  parties  are  before  a  court  of 
chancery,  the  court  will  not  direct  the  delivery  of  possession  at  a 
time  that  would  work  great  hardship  to  the  lessee.**  Ordinarily, 
however,  the  mortgagor  may  upon  redemption  treat  the  mortgagee's 
tenant  as  a  trespasser,  and  recover  possession  without  notice,  just  as  a 
mortgagee  may  upon  entry  treat  the  mortgagor's  lessee.  The  only 
safety  for  a  lessee  in  taking  a  lease  of  premises  subject  to  a  mortgage 
is  to  obtain  the  concurrent  action  of  the  mortgagor  and  mortgagee  in 
the  execution  of  the  lease. 

A  mortgagee  having  neither  the  possession  nor  the  right  of  posses- 
sion can  not  confer  either  upon  another  by  a  lease ;  and  in  fact  he  can 
convey  no  interest  by  such  lease,  save  his  bare  legal  title,  in  states 
where  the  mortgagee  has  such  title;  though  such  a  lease  may  be 
effectual  against  him  by  way  of  estoppel.** 

A  mortgagee  in  possession  is  not  justiiied  in  making  long  term 
leases,  as  he  can  not  bind  the  estate  beyond  his  possession,  and  the  time 
of  his  occupancy  is  contingent.  He  is  under  no  obligation  to  do  so, 
even  with  the  consent  of  the  mortgagor,  as  the  result  of  such  a  con- 
tract might  be  disastrous  to  him  if  a  redemption  were  made  within 
the  term  of  the  lease.*" 

§  784.    Bents  and  profits  passing  under  assignment  by  mortgagee. 

— Generally  a  formal  assignment  of  the  mortgage  and  the  debt  se- 
cured will  vest  the  assignee  with  any  right  which  the  mortgagee  may 
have  in  the  rents  and  profits,  coupled  with  corresponding  obligation 
concerning  their  application.*^     But  an  assignment  by  a  mortgagee 

^'Holt  V.  Rees,  46  111.  181;  Curtiss  «» Union  Mut.  Life  Ins.  Co.  v.  Lov- 

V.  Sheldon,  91  Mich.  390.  51  N.  W.  itt,  10  Nebr.  301,  4  N.  W.  986;  Hun- 

1057;  Alderson  v.  Marshall,  7  Mont,  gerford  v.  Clay,  9  Mod.  1;  Franklin- 

288,  16  Pac.  576;  Willard  v.  Harvey,  ski  v.  Ball,  10  Jur.   (N.  S.)   606,  34 

5  N.   H.  252;    Bldriedge  v.  Hoefer,  L.   J.   Ch.   153,   10   L.   T.   Rep.    (N. 

52   Ore.    241,    93   Pac.   246,   96   Pac.  S.)    446,   12   Wkly.   Rep.    845;    Ball 

1105;  United  States  Mtg.  Co.  v.  Mar-  v.  Riversdale,  Beatty  550.    See  also 

quam,  41  Ore.  391,  69  Pac.  37;  Belles  Cramton   v.   Tarbell,  Fed.   Cas.   No. 

V.  DufE,  4  Abb.  Pr.   (N.  S.)    (N.  Y.)  3349;   Sahler  v.  Signer,  37  Barb.  (N. 

330,   revd.    54   Barb.    215,    37    How.  Y.)  329. 

Prac.    162;    Hungerford    v.    Clay,    9  »»Eldriedge  v.  Hoefer,  52  Ore.  241, 

Mod.  1;  Brethour  v.  Brooke,  23  Ont.  93  Pac.  246,  96  Pac.  1105. 

658.  "■  Gordon  v.  Lewis,  Fed.  Cas.  No. 

"  Morris  V.  Beebee,  54  Ala.  300.  5613;     2     Sumn.    143;     Upham    v. 

»»Holt  V.  Rees,  46  111.  181,  44  IlL  Brooks,    Fed.    Cas.    No.    16797,    2 

30.  Woodb.    &    M.    407;     Thornton    v. 

16— Jones  Mtg.— Vol.  II. 
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in  possession  does  not  transfer  any  rent  due  at  the  time  of  the  as- 
signment without  express  words  to  that  effect;  nor  does  it  pass  any 
right  of  action  in  favor  of  the  mortgagee  for  conversion  of  the 
products  of  the  land  by  the  mortgagor  or  any  other  person.'^  In 
Salmon  v.  Dean/^  Lord  Chancellor  Truro  upon  this  question  said: 
"One  would  think  that  this  was  a  very  ordinary  matter :  men  are  in 
the  daily  habit  of  conveying  estates,  and  if  the  by-gone  rents  in  arrear 
do  not  pass  by  a  conveyance  of  the  fee,  what  is  the  rule  of  law  that 
makes  a  difference  in  the  case  of  a  mortgage?"  In  conclusion,  he 
added :  "I  am  unable  to  understand,  having  listened  attentively  to 
the  argument,  upon  what  principle  of  law  or  equity  the  assignee  of 
a  mortgage  can  claim  the  rent  due  before  the  assignment  to  him, 
he  not  pretending  that  the  assignment  contains  any  words  of  transfer 
beyond  those  incidental  to  the  transfer  of  the  mere  mortgage." 

§  785.  Mortgage  of  leasehold  estate. — In  the  absence  of  a  statute 
.or  agreement  to  the  contrary,  a  lessee  may,  without  the  les- 
sor's consent,  mortgage  or  otherwise  incumber  the  leasehold  estate.^* 
A  mortgage  of  a  leasehold  estate,  being  in  law  an  assignment 
of  the  lease,  makes  the  mortgagee  liable  upon  the  covenants  of 
the  lease  for  the  payment  of  rent,  from  the  time  of  the  mort- 
gage, as  this  covenant  in  the  lease  runs  with  the  land,  and  binds 
the  party  holding  the  legal  estate.  It  makes  no  difference  whether  the 
mortgagee  be  in  possession  or  not;  if  he  is  assignee  of  the  entire 
term,  he  is  liable  on  the  real  covenants  of  the  lease."  °     But  where,  as 

Strauss,    79    Ala.    164;     Spencer    v.  Tex.   622,  30   S.  W.   853.     Where  a 

Levering,  8  Minn.  461;   Ackerson  v.  lessee    erected    permanent    elevator 

Lodi   Branch  R.   Co.,   31   N.   J.  Eq.  buildings    on    the    leased    premises, 

42;  Jackson  v.  Myers,  11  Wend.  (N.  under  a  lease  giving  him  no  right 

Y.)   533;   Hall  v.  Westcott,  17  R.  I.  to  remove  fixtures,  and  gave  a  mort- 

504,  23  Atl.  25;    Boyce  v.  Boyce,  6  gage  thereof,  which,  though  in  form 

Rich.  Bq.  (S.  Car.)   302;   Ackerman  of  a  chattel  mortgage,  purported  to 

v.   Lyman,   20   Wis.   454.     See  also  grant  and   convey   the   elevator,   it 

Duff's  Appeal,  10  Sad.  (Pa.)  483,  14  was    held    that    the    mortgage   was 

Atl.  364  (coal  lease).  valid  as  a  mortgage  of  the  leasehold 

^  Kimball  v.  Lewiston  Steam  Mill  estate,  although  it  was  realty.  Cross 

Co.,  55  Maine  494;   Gabbert  v.  Wal-  v.  Weare  Commission   Co.,   153   111. 

lace,  66  Miss.  618,  5  So.  394;  Salmon  499,  38  N.  E.  1038,  46  Am.  St.  902. 

V.  Dean,  3  Mac.  &  G.  344.  »=  Williams  v.  Bosanquet,  1  Brod. 

»^  3  Mac.  &  G.  344.  &  B.   238,  overruling  Eaton  v.  Ja- 

'*  Harman  v.  Allen,  11  Ga.  45.    See  ques,  2  Doug.  455,  where  Lord  Mans- 

also    Nave   v.    Berry,    22    Ala.    382;  field  held  that  a  mortgagee  out  of 

Hilton's  Appeal,  116  Pa.  St.  351,  9  possession  was  not  liable.     See  also 

Atl.  342.    A  lessee  expressly  author-  Calvert  v.  Bradley,  16  How.  (U.  S.) 

ized  to  sublet  any  part  of  the  leased  580;  Lester  v.  Hardesty,  29  Md.  50; 

premises  may   mortgage  his   lease-  Mayhew  v.  Hardesty,  8  Md.  479;  Mc- 

hold   estate.     Menger   v.   Ward,   87  Murphy  v.  Minot,  4  N.  H.  251;  Ping- 
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in  New  York,  a  mortgage  is  considered  as  a  mere  lien,  a  mortgagee 
not  in  possession  is  not  considered  as  an  assignee  of  the  entire  term, 
and  therefore  it  is  held  that  he  is  not  liable  for  rent  until  he  takes 
possession.""  Where  the  registry  laws  of  a  state  require  the  recording 
of  a  mortgage  or  the  assignment  of  it  to  make  it  valid,  if  not  re- 
corded it  is  ineffectual  to  pass  the  legal  estate,  and  liability  upon  these 
covenants  is  not  incurred  by  the  person  taking  such  unrecorded  in- 
strument."' 

In  making  a  mortgage  of  a  leasehold  estate  it  is  often  preferable  for 
the  mortgagee  to  take  an  assignment  of  the  lease  for  a  period  short 
of  the  whole  term,  rather  than  a  formal  mortgage  of  the  leasehold 
estate  whidh  amounts  to  an  assignment  of  the  whole  term,  and  makes 
the  mortgagee  liable  upon  the  covenants  of  the  lease,  although  he  does 
not  enter  into  possession  of  the  property.  A  lease  or  an  assignment  of 
the  rents  for  a  period  short  of  the  whole  term  subjects  him  to  no  such 
liability;  but  on  the  other  hand  it  is  not  so  complet-e  a  security,  espe- 
cially as  it  leaves  the  mortgagor  in  a  position  to  forfeit  and  defeat  the 
estate.  Therefore,  in  taking  security  upon  a  leasehold  estate,  the  mode 
of  effecting  it  is  a  matter  to  be  determined  according  to  the  circum- 
stances of  the  case. 

If  a  lessee  assign  his  estate  by  way  of  mortgage,  the  assignee  is 
liable  on  the  covenants  of  the  lease  to  pay  rent,  although  he  does  not 
actually  enter  and  take  possession  under  the  mortgage ;  but  he  is  only 
liable  for  the  rent  which  accrues  after  the  taking  of  the  mortgage. 
The  covenants  of  the  lease  running  with  the  land,  it  is  regarded  as  a 
necessary  consequence  that  the  mortgagee,  by  becoming  vested  of  the 
whole  legal  estate,  is  liable  for  the  performance  of  the  covenants."' 

The  making  of  a  mortgage  of  a  leasehold  estate  is  a  breach  of  a 
covenant  not  to  assign,  except,  perhaps,  where  a  mortgage  is  regarded 
as  a  mere  lien,  and  not  a  transfer  of  title."" 

rey  v.  Watkins,  15  Vt.  479;   Farm-  455;    MoKee  v.   Angelrodt,   16   Mo. 

ers'  Bank  v.  Mut.  Assurance  Soc,  4  283;  Knox  v.  Bailey,  4  Mo.  App.  581. 

Leigh   (Va.)   69;   Flight  v.  Bentley,  ""Lester  v.  Hardesty,  29  Md.  50. 

4  L.  J.  Ch.  262,  7  Sim.  149,  8  Bng.  "'McMurphy  v.  Minot,  4  N.  H.  251. 

Ch.  149,  58  Eng.  Reprint  793.  A  covenant  against  subletting  may 

"Levy  v.   Long  Island   Brewery,  bind  a  mortgagee  of  the  leasehold. 

26  Misc.  410,  56  N.  Y.  S.  242;   Tall-  Bacon  v.  Campbell,  40  U.  C.  Q.  B. 

man  v.   Bresler,   65   Barb.    (N.  Y.)  517,  and  also  a  purchaser  thereof  at 

369;  Childs  v.  Clark,  3  Barb.  Ch.  (N.  foreclosure  sale.    West  Shore  R.  Co. 

Y.)    52,  49  Am.  Dec.  164;    Astor  v.  v.  "Weener,  71  N.  J.  L.  682,  60  Atl. 

Miller,  2  Paige   (N.  Y.)   68;  Walton  1134,  affg.  70  N.  J.  L.  233,  57  Atl. 

V.    Cronly,    14   Wend.    (N.   Y.)    63;  408,  103  Am.  St.  801. 

Astor  V.  Hoyt,  5  Wend.  (N.  Y.)  603;  ""Riggs  v.  Pursell,  66  N.  Y.  193. 
Eaton  v.  Jaques,  2  Dougl.   (3d  ed.) 
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The  mortgagee  of  a  leasehold  estate  is  entitled,  in  the  absence  of 
any  stipulation  to  the  contrary,  to  all  rents  that  subsequently  become 
due,  and  may  maintain  an  action  against  the  tenants  to  recover  them ; 
but  he  has  no  right  to  the  rents  that  were  due  at  the  time  of  the  grant 
to  him  of  the  reversion.'^ 

The  mortgagee  is  entitled  to  the  benefit  of  any  covenants  eontaiaed 
in  the  lease  for  a  renewal  of  it,  and  his  lien  attaches  to  the  renewed 
lease." 

A  mortgage  of  a  leasehold  estate  can  have  no  duration  beyond  the 
term  of  the  lease,  and  a  mortgagee  in  possession  thereunder  acquires 
no  greater  rights  than  the  lessee.^ 

*  Burden     v.     Thayer,     3     Mete.  J.   Eq.   387,   26  Atl.   928;    Miller  v. 

(Mass.)  76,  37  Am.  Dec.  117.  "Warren,  94  App.  Div.  192,  87  N.  Y. 

"Slee  T.  Manhattan  Co.,  1  Paige  S.  1011.     See  also  Newell  v.  Whig- 

(N.  Y.)  48.  ham,  102  N.  Y.  20,  6  N.  E.  673;  Shel- 

'Conn  V.  Tenner,  86  Iowa  577,  53  don  v.  Ferris,  45  Barb.  (N.  Y.)  124. 
N.  W.  320;  Halsted  v.  Colvin,  51  N. 
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I.    Formal  Assignment 

Section  Section 

786.  Form  of  assignment.  790a.  Description    of    parties  —  As- 

787.  Transfer  of  title  by  deed.  slgnment  in  blank. 

788.  Consideration.  791.  Record    and    notice   of    assign- 

789.  Disseisin  of  mortgagee.  ment. 

790.  Delivery. 

§  786.  Form  of  assignment. — Under  the  modem  doctrine  which 
treats  a  mortgage  as  a  mere  lien  and  not  as  an  estate  in  the  land,  it 
is  not  necessary  that  its  assignment  should  he  accompanied  hy  the 
formalities  of  a  deed.^  An  assignment  of  a  mortgage  is  Tisually 
effected  by  a  brief  form  in  which  the  mortgage  is  identified  by  a  re- 
cital of  the  names  of  the  parties  to  it,  of  its  date,  and  of  the  book 
and  page  in  the  registry  where  it  is  recorded,  without  any  other  de- 
scription of  the  property.''  If  the  reference  to  the  mortgage  is  so  de- 
ficient that  the  register  can  not  tell  by  the  description  what  mortgage 
is  intended,  and  therefore  omits  to  make  the  usual  reference  to  the 
assignment  on  the  margin  of  the  record  of  the  mortgage,  the  as- 
signee may  lose  all  benefit  of  the  record.'  But  if  the  reference  to  the 
mortgage  is  otherwise  sufficient,  there  is  no  rule  which  compels  the 

"  Pease  v.  Warren,  29  Mich.  9,  18  mortgage  by  the  names  of  the  par- 
Am.  Rep.  58;  Dougherty  v.  Randall,  ties  and  the  book  and  page  where  it 
3  Mich.  581;  Wilson  v.  Kimball,  27  is  recorded  sufficiently  identifies  the 
N.  H.  300;  Rigney  v.  Lovejoy,  13  N.  mortgage.  Matthews  v.  Nefsy,  13 
H.  247;  Kamena  v.  Huelbig,  23  N.  J.  Wyo.  458,  81  Pac.  305,  110  Am.  St. 
Eq.  78.  See  also  Keller  v.  McCon-  1020. 
ville,  175  Mich.  479,  141  N.  W.  652.  '  Moore  v.  Sloan,  50  Barb.  (N.  Y.) 

'An    assignment    describing    the  442. 

245 


§    786  ASSIGNMENT   OF   MORTGAGES  246 

recital  of  the  place  of  record,  nor  even  a  description  of  the  lands,  to 
make  it  the  duty  of  the  clerk  to  record,  and  the  fact  that  he  did  not 
note  the  assignment  in  the  margin  of  the  record  is  of  no  consequence 
where  the  assignment  itself  was  duly  recorded.*  The  debt  secured 
should  be  described  with  reasonable  certainty,  and  an  assignment  fail- 
ing to  mention  any  note  or  indebtedness  secured  has  been  held  in- 
valid." 

It  is  usual  to  deliver  with  the  assignment  the  original  mortgage; 
but  this  is  not  essential.®  It  has  been  held  that  an  assignment  of  a 
bond  and  mortgage  for  a  presently  paid  consideration,  executed  under 
seal,  duly  acknowledged  and  delivered  for  the  purpose  of  pledging  the 
bond  and  .mortgage  as  security  for  the  payment  of  a  debt,  is  an  effect- 
ual pledge,  although  manual  delivery  of  the  bond  and  mortgage  may 
not  have  been  made.'' 

The  assignee  is  entitled  to  possession  of  the  mortgage  and  note  or 
bond  secured,*  but  it  seems  that  the  assignment  may  be  complete 
without  manual  delivery  of  the  securities,  if  the  fact  of  the  assign- 
ment and  the  intention  of  the  assignor  to  transfer  the  ownership  and 
control  of  them  is  suflSciently  proved.'  It  is,  however,  essential  to  a 
formal  and  complete  assignment  that  the  note  or  bond  secured  by  the 
mortgage  should  be  indorsed  or  otherwise  assigned,  and  delivered 
with  the  assignment;^"  or,  at  any  rate,  that  an  intention  should  be 
manifest  to  assign  the  mortgage  debt,  to  which  the  mortgage  is  only 

"  Viele  V.  Judson,  82  N.  Y.  32.  Warden   v.    Adams,   15    Mass.    233; 

"  Luetchford  v.  Lord,  132  N.  Y.  465,  Lazarus  v.  Rosenberg,  70  App.  Div. 

30  N.  E.  859;   Miller  v.  Berry,  19  S.  105,  75  N.  Y.  S.  11;   Piper's  Estate, 

Dak.  625,  104  N.  W.  311.  11  Phila.   (Pa.)   141.     See  also  Van 

'Adler  v.  Sargent,  109  Cal.  42,  41  Gaasbeek  v.  Staples,  177  N.  Y.  524, 

Pac.  799;  Sangster  v.  Love,  11  Iowa  69  N.  E.  1132;   Goettlicher  v.  Wille, 

580;    "Warden   v.   Adams,    15    Mass.  76  Misc.  361,  134  N.  Y.  S.  977;  Syra- 

233;    Quimby  v.  Williams,  67  N.  H.  cuse  Sav.  Bank  v.  Merrick,  96  App. 

489,  41  Atl.  862,  68  Am.  St.  685.  Div.  581,  89  N.  Y.  S.  238,  revd.  182  N. 

'Mott  V.  German  Hospital,  55  N.  Y.   387,  75   N.   E.   232    (delivery  of 

J.  Eq.  722,  37  Atl.  757.  mortgage  without  bond  secured  suf- 

« Moore  V.  Sloan,  50  Barb.  (N.  Y.)  flcient    to    put    assignee    upon    in- 

442.     See  also  Lane  v.  Duchac,  73  quiry);    Lane   v.    Duchae,    73    Wis. 

Wis.  646,  41  N.  W.  962  (assignor  act-  646.    The  assignment  of  a  bond  and 

ing  as  attorney  for  assignee).     De-  mortgage     was     held     effective    al- 

livery  to  the  mortgagor  for  the  bene-  though   the   original  mortgage  was 

fit    of    the    assignee    constitutes    a  retained    by    the    assignor    and    a 

sufficient   delivery.     Lady   Superior  forged  one  substituted  therefor  upon 

Montreal  Cong.   Nunnery  v.   McNa-  delivery.     Goettlicher   v.   Wille,   76 

mara,  3  Barb.  Ch.   (N.  Y.)   375,  49  Misc.   361,   134   N.   Y.   S.   977.     See 

Am.  Dec.  184.  post  §  790. 

"Elliott    V.    Deason,    64    Ga.    63;  "Bailey  v.  Gilliland,  2  Kans.  App. 

Pratt  V.  Skolfleld,  45  Maine  386;  Al-  558,   44   Pac.   747.     See   also   In   re 

dridge  v.  Weems,  2  Gill  &  J.  (Md.)  Tobin's  Estate,  139  Wis.  494,  121  N. 

36,  19  Am.   Dec.   250    (in  equity) ;  W.  144;  Wilson  v.  Carpenter,  17  Wis. 
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an  incident ;*^^  otherwise  the  assignment  will  only  pass  a  naked  legal 
title  to  the  land.  An  assignment  valid  in  equity  may  be  effected  by 
mere  delivery  of  the  papers,  with  the  actual  and  distinct  intention 
to  transfer  the  debt  and  the  security.^^  And  it  has  been  held  that 
a  parol  assignment  of  a  mortgage  accompanied  by  a  delivery  of  the 
mortgage  papers  would  prevail  over  a  subsequent  written  assignment 
of  the  same  mortgage.^  ^ 

The  deed  of  assignment  sometimes  contains  a  covenant  by  the 
assignor  that  he  has  good  right  and  lawful  authority  to  sell  and  con- 
vey the  mortgage.  This  is  a  covenant  that  the  mortgage  is  an  exist- 
ing lien,  as  well  as  lawfully  transferred,  and  it  is  broken  by  the  exist- 
ence of  a  previous  release  of  the  security,  or  of  any  defect  in  it  which 
impairs  or  destroys  it  as  an  effective  mortgage.^*  Where  the  parties 
indorsing  a  mortgage  have  no  title,  the  indorsements  do  not  convey 
either  the  debt  or  the  property.^^ 

§  787.  Transfer  of  title  by  deed. — The  legal  title  to  a  mortgage 
can  only  be  transferred  by  deed,^°  executed  with  due  formality,  with 
words  of  conveyance,  except  in  those  states  where  the  common-law 
character  of  the  mortgage  as  an  estate  in  land  has  given  place  to  the 
doctrine  that  the  mortgage  is  a  mere  chattel  interest. 

In  jurisdictions  where  seals  have  not  been  abolished,  an  assignment 
of  a  mortgage  in  the  form  of  a  deed  will  not  pass  the  legal  estate,  un- 

512.     A  transfer  of  a  note  by  in-  the   assignor  may  also  be  effected 

dorsement,  expressly  including  the  without  a  written  transfer.     Dean 

mortgage  secured  and  the  interest,  v.  Millard,  1  R.  I.  283. 

is  a  suiftcient  written  conveyance  of  ^  Brumbach   v.    McLean,    196    Pa. 

the  mortgage  and  interest  coupons.  St.  321,  46  Atl.  418. 

Milwaukee  Trust  Co.  v.  Van  Valken-  "  Byles  v.  Lawrence,  35  Mich.  458. 

burgh,  132  "Wis.  638,  112  N.  Wi  1083.  « Hodge  v.   Hudson,   139   N.   Car. 

"Hill  v.  Alexander,  2  Kans.  App.  358,  51  S.  E.  954. 

551,  41  Pac.  1066.  "Barron  v.  Barron,  122  Ala.  194, 

^Clearwater   v.    Rose,   1    Blackf.  211,  25  So.  55;   Sanders  v.  Cassady, 

(Ind.)  137;  Anthony  v.  Brennan,  74  86   Ala.    246,   5    So.    503;    Dacus   v. 

Kans.  707,  87  Pac.  1136;   Hill  v.  Al-  Streety,    59    Ala.    183;    Graham    v. 

exander,  2  Kans.  App.  251,  41  Pac.  Newman,  21  Ala.  497;   Hass  v.  Lob- 

1066;  New  York  &c.  R.  Co.  v.  Daly,  stein,  108   111.  App.   217;    Givan  v. 

57  N.  J.  Eq.  347,  45  Atl.  1092;  Lake  Doe,  7  Blackf.    (Ind.)    210;    Burton 

V.  Flemington  Nat.  Bank,  50  N.  J.  v.    Baxter,    7    Blackf.     (Ind.)     297; 

Eq.  486,  27  Atl.  636;  Denton  v.  Cole,  Stanley  v.  Kempton,  59  Maine  472; 

30  N.  J.  Eq.  244;  Harris  v.  Cook,  28  Douglass  v.   Durin,   51   Maine   121; 

N.  J.  Eq.  345;  Strause  v.  Josephthal,  Warren  v.  Homestead,  33  Maine  256; 

77  N.  Y.  622;   People's  Trust  Co.  v.  Lyford  v.  Ross,  33  Maine  197;  Dwi- 

Tonkonogy,  144  App.  Div.   333,  128  nel  v.  Perley,  32  Maine  197;   Smith 

N.  Y.  S.  1055;  John  H.  Mahnken  Co.  v.  Kelley,  27  Maine  237,  46  Am.  Dec. 

V.  Pelletreau,  93  App.  Div.  420,  87  595;  Dorkray  v.  Noble,  8  Maine  27S; 

N.  Y.   S.   737.     See  also 'Collins  v.  Vose  v.  Handy,  2  Maine  322,  11  Am. 

Davis,  132  N.  Car.  106,  43  S.  E.  579.  Dec.  101;  Adams  v.  Parker,  12  Gray 

A  reassignment  of  the  mortgage  to  (Mass.)    53;    Warden  v.  Adams,  15 
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less  under  seal.^^  And  so  an  assignment  indorsed  upon  a  mortgage 
and  delivered  with  it,  if  not  under  seal,  conveys  only  an  equitable  in- 
terest.^* It  does  not  pass  the  legal  estate,  though  it  will  authorize  the 
assignee  to  enforce  the  mortgage  in  equity.^®  It  must  also  contain 
the  words  necessary  in  an  ordinary  deed  of  land  to  pass  the  legal 
estate,  as,  for  instance,  words  of  grant  ;^°  but  an  assignment  which 
purports  to  pass  all  the  mortgagee's  interest  in  the  mortgaged  prem- 


Mass.  233;  Gould  v.  Newman,  6 
Mass.  239;  Jones  v.  Williams,  155 
N.  Car.  179,  71  S.  B.  222;  Williams 
V.  Teachey,  85  N.  Car.  402;  Hender- 
son V.  Pilgrim,  22  Tex.  464,  478;  Tor- 
rey  v.  Deavitt,  53  Vt.  331.  See  also 
New  England  Mtg.  Sec.  Co.  v.  Clay- 
ton, 119  Ala.  361,  24  So.  362.  Al- 
though the  language  of  the  assign- 
ment creates  a  trust  in  the  assignee, 
if  it  vests  in  him  the  legal  title  he 
can  foreclose  it.  Phelps  v.  Towns- 
ley,  10  Allen  (Mass.)  554. 

"Barrett  v.  Hinkley,  124  111.  32, 
14  N.  E.  863,  7  Am.  St.  331;  Smith 
V.  Kelley,  27  Maine  237,  46  Am.  Dec. 
595;  Morrison  v.  Mendenhall,  18 
Minn.  232;  Crinion  r.  Nelson,  7  Mo. 
466;  Kinna  v.  Smith,  3  N.  J.  Bq.  14; 
Bameron  v.  Eskridge,  104  N.  Car. 
621,  10  S.  B.  700;  Williams  v. 
Teachey,  85  N.  Car.  402;  Henderson 
V.  Pilgrim,  22  Tex.  464.  A  seal  has 
been  held  unnecessary  to  an  assign- 
ment in  New  Jersey.  Mulford  v. 
Peterson,  35  N.  J.  L.  127;  Kinna  v. 
Smith,  3  N.  J.  Eq.  14.  See  also  Ka- 
mena  v.  Huelhig,  23  N.  J.  Eq.  78. 

"Adams  v.  Parker,  12  Gray 
(Mass.)  53;  Kinna  v.  Smith,  3  N.  J. 
Eq.  14;  Hodge  v.  Hudson,  139  N. 
Car.  358,  51  S.  B.  954.  A  mere  as- 
signment of  a  mortgage,  not  pur- 
porting to  act  upon  land,  does  not 
pass  the  mortgagee's  estate  therein, 
but  merely  the  security  for  the  debt. 
Hayes  v.  Pace,  162  N.  Car.  288,  78 
S.  B.  290;  Morton  v.  Blades  Lum- 
ber Co.,  154  N.  Car.  336,  70  S.  B.  623. 

™  Kinna  v.  Smith,  3  N.  J.  Eq.  14. 

^'Cottrell  V.  Adams,  2  Biss.  (U. 
S.)  351;  Lanlgan  v.  Sweany,  53  Ark. 
185,  13  S.  W.  740;  Williams  v. 
Teachey,  85  N.  Car.  402.  The 
proper  technical  words  of  an  as- 
signment are  "assign,  transfer,  and 
set  over."  Watt  v.  Feader,  12  W.  C. 
C.  P.  254.  But  the  words  "give, 
grant,   bargain,   and   sell,"    or   any 


other  words  which  show  intent  of 
the  parties  to  make  a  complete 
transfer,  will  amount  to  an  assign- 
ment. Mason  v.  York  &c.  R.  Co.,  52 
Maine  82.  It  has  been  held  that  a 
conveyance  of  all  the  mortgagee's 
"right,  title,  and  interest  in  and  to 
the  within  mortgage"  did  not  con- 
vey the  land  mortgaged.  Moran  v. 
Currie,  8  U.  C.  C.  P.  60.  See  post 
§  808.  But  a  proper  habendum  may 
carry  the  estate  intended.  Doe  v. 
Fox,  3  U.  C.  Q.  B.  134.  The  omis- 
sion of  words  of  inheritance  does 
not  reduce  the  estate  conveyed  by  a 
formal  deed  of  assignment  to  a  mere 
life-estate.  Barnes  v.  Boardman,  149 
Mass.  106,  21  N.  B.  308,  3  L.  R.  A. 
785.  An  agreement  between  two  sis- 
ters, jointly  holding  a  mortgage, 
that,  in  consideration  of  the  one 
boarding  the  other,  the  property  of 
the  latter  should  "revert"  to  the  for- 
mer on  her  death,  is  not  equivalent 
to  a  complete  assignment.  Thomp- 
son V.  West,  56  N.  J.  Eq.  660,  40  Atl. 
197.  In  New  Jersey  it  is  provided 
by  statute  that  mortgages  shall  be 
assignable  at  law,  and  that  the  as- 
signee may  sue  in  his  own  name. 
The  assignment  must  be  in  writing, 
but  need  not  be  under  seal.  Nixon's 
Dig.,  p.  613;  Mulford  v.  Peterson,  35 
N.  J.  L.  127.  In  Pennsylvania,  also, 
it  is  provided  that  an  assignee 
may  maintain  scire  facias,  or  other 
suit,  upon  a  mortgage  and  bond  in 
his  own  name;  but  the  assignment 
should  be  a  formal  one,  under  seal, 
and  attested  by  two  witnesses.  1 
Brightly's  Pardon's  Dig.,  p.  485.  See 
also  Twitchell  v.  McMurtrie,  77  Pa. 
St.  383.  Although  a  formal  assign- 
ment passes  the  legal  estate,  and 
the  assignee  may  sue  in  his  own 
name,  yet  a  mortgage  is  not  con- 
sidered a  conveyance  of  real  estate, 
except  in  form,  while  it  is  in  fact 
only    a    security    for    money.     Mc- 
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ises  and  the  debt  vests  in  the  assignee  all  the  mortgagee's  rights,  and 
not  merely  a  life  estate,  though  no  words  of  inheritance  are  used  in 
the  assignment.^^ 

An  assignment  by  deed  puts  the  assignee  in  the  place  of  the  mort- 
gagee. It  is  ipso  facto  a  transfer  of  the  premises  covered  by  the 
mortgage.^^  It  transfers  to  the  assignee  all  the  rights  and  interests 
of  the  assignor.^'  It  passes  the  legal  estate,  and  enables  the  assignee 
to  foreclose  in  his  own  name.  The  mortgagee  has  no  longer  any 
right  or  interest  in,  or  claim  to,  the  lands  mortgaged,  and  an  action 
in  his  name  in  respect  to  them  can  be  no  longer  maintained  ;^*  but  the 
right  of  action  is  in  the  assignee,  who  can  transfer  the  right  to 
others.^°  The  mortgagee  can  no  longer  make  any  agreement  with 
the  mortgagor  which  can  affect  the  rights  of  the  assignee.^'  And  the 
mortgagee  no  longer  has  any  right  or  interest  which  would  be  avail- 
able for  the  satisfaction  of  his  creditors  or  as  assets  of  his  estate.^' 

If  the  assignment  in  terms  assigns  the  mortgage  deed  and  the  debt 
thereby  secured,  it  is  an  assignment  of  the  entire  mortgage,  and  not 
merely  of  the  mortgagee's  interest  in  it  not  previously  conveyed,  al- 
though it  contains  the  language,  "and  all  my  right,  title,  and  in- 
terest in  the  premises  therein  described."  This  language  does  not  oper- 
ate, as  it  might  in  a  common  deed  of  conveyance,  to  give  precedence 
to  prior  unrecorded  deeds  of  the  same  property.^' 

The  second  or  third  or  any  subsequent  assignee,  taking  the  mort- 
gage and  note  before  maturity,  takes  the  same  estate  and  the  same 
rights  that  the  first  assignee  had.^° 

An  assignment  is  effectual  between  the  parties  to  transfer  the  title 
without  acknowledgment  or  record,  and  acknowledgment  is  only  es- 

Candless  v.  Engle,  51  Pa.  St.  309.  N.  B.  352;  Gould  v.  Newman,  6  Mass. 
In  Dakota  it  was  held  under  the  239.  See  also  Woodruff  v.  Adair, 
Code  that  an  assignee  could  not  131  Ala.  530,  32  So.  515;  Reading  of 
foreclose  a  mortgage  under  a  power  Judge  Trowbridge,  8  Mass.  554;  Pry- 
without  a  written  assignment,  duly  or  v.  Wood,  31  Pa.  St.  142. 
executed,  acknowledged,  and  re-  '"Woronieki  v.  Pairskiego,  74 
corded.  Hickey  v.  Richards,  3  Dak.  Conn.  224,  50  Atl.  562. 
345.  *=  Titus  v.  Haynes,  9  N.  Y.  S.  742. 

^  Barnes  v.  Boardman,  149  Mass.  "  Parsons    v.    Fairbanks,    22    Cal. 

106,  21  N.  B.  308.  343;    Hall  v.  Redding,  13  Cal.  214; 

^•' Wiley  V.  Williamson,  68   Maine  Crosby  v.  Brownson,  2  Day  (Conn.) 

71;  Hills 'V.  Eliot,  12  Mass.  26,  7  Am.  425;  Schock  v.  Lesley,  4  Del.  Ch.  96; 

Dec.  26.  Briggs  v.  Hannowald,  35  Mich.  474. 

'^  Densmore  v.   Savage,  110   Mich.  ^  Wiley  v.  Williamson,   68   Maine 

27,    67    N.    W.    1103;    Carpenter    v.  71. 

O'Dougherty,  67  Barb.   (N.  Y.)   397;  ^Woodbury  v.  Aikin,  13  111.  639; 

Paine  v.  French,  4  Ohio  318.  Hoitt  v.  Webb,  36  N.  H.  158.     See 

"  Marcus  v.  Dyer,  174  Mass.  64,  54  also  Bell  v.  Woodward,  34  N.  H.  90. 
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sential  to  entitle  the  assignment  to  record.^"  An  assignment  is  like- 
wise efEectual  without  attestation,  and  when  unattested  by  a  subscrib- 
ing witness,  may  be  proved  by  any  one  who  was  present  and  saw  it 
executed.^^  Where  an  assignment  was  executed  eight  months  after 
maturity  of  the  note  secured,  which  had  been  previously  satisfied  by 
the  mortgagors,  and  one  of  the  subscribing  witnesses  to  the  assign- 
ment did  not  testify,  while  the  other  testified  that  he  did  not  see  the 
instrument  executed,  but  signed  as  a  witness  because  he  knew  the 
handwriting  of  the  party  who  executed  it,  the  proof  of  assignment  was 
held  insufficient  for  foreclosure.^^ 

An  assignment  may  be  made  of  a  part  interest  in  a  mortgage, 
though  this  interest  is  not  represented  by  a  separate  note  or  other 
obligation.  If  after  such  assignment  the  mortgagee  purchases  the 
equity  of  redemption,  the  interest  of  the  assignee  is  not  extinguished, 
but  he  may  foreclose  the  mortgage  to  the  extent  of  his  interest  by 
reason  of  the  assignment.''^ 

§  788.  Consideration. — An  assignment  of  a  mortgage  must  be  sup- 
ported by  a  valid  consideration,  as  between  the  parties  thereto.^* 
Whether  the  assignee  of  a  mortgage  has  paid  value  for  it  or  not  does 
not  concern  the  mortgagor,  except  in  reference  to  his  interposing  an 

""  Wellendorf   v.    Wellendorf,    120  ''Strever  v.  Earl,  60  Hun  (N.  Y.) 

Minn.  435,  139  N.  W.  812;    Salvage  528,  15  N.  Y.  S.  350.    See  post  §  821. 

V.  Haydock,   68   N.  H.   484,  44  Atl.  "Ambrose  v.  Drew,  139  Cal.  665, 

696;  Strever  v.  Earl,  60  Hun  528,  15  73  Pac.  543;  Fairburn  v.  Goldsmith, 

N.  Y.  S.  350;  Heilbrun  v.  Hammond,  58  Iowa  339,  12  N.  W.  273;  Russum 

13  Hun  (N.  Y.)  474.    See  also  West  v.  Wanser,  53  Md.  92;  Tate  v.  Wbit- 

V.  Randall,  Fed.  Cas.  No.  17424,  2  ney,  Har.    (Mich.)    145;    Chancellor 

Mason  (U.  S.)   181;   Honore  v.  Wil-  v.  Bell,  45  N.  J.  Eq.  538,  17  Atl.  684; 

shire,  109  111.  103;  Fisher  v.  Cowles,  Westervelt  v.    Scott,   11   N.   J.   Eq. 

41  Kans.  418,  21  Pac.  228  (aeknowl-  80;  Commercial  Bank  v.  Catto,  163 
edgment  of  assignment  essential  to  N.  Y.  569,  57  N.  E.  1107;  Palmer  v. 
record);  Dohm  v.  Haskin,  88  Mich.  Smith,  10  N.  Y.  303;  Beach  v.  Allen, 
144,  50  N.  W.  108;  Dougherty  v.  7  Hun  (N.  Y.)  441;  McClave  v. 
Randall,  3  Mich.  581;  Wilson  v.  Sterne,  63  Hun  630,  44  N  Y.  St 
Kimball,  27  N.  H.  300;  Lane  v.  550,  17  N.  Y.  S.  892;  Kursheedt  v. 
Duchac,  73  Wis.  646,  41  N.  W.  962;  McCune,  44  Hun  623,  20  Abb.  N. 
Girardin  v.  Lampe,  58  Wis.  267,  16  Cas.  (N.  Y.)  265,  8  N.  Y.  St.  440; 
N.  W.  614.    See  post  §  791.  Ravenel   v.    Lyles,    Speers   Eq.    (S. 

"'Talbert  v.  Talbert  (S.  Car.),  81  Car.)  281;   Croft  v.  Bunster,  9  Wis. 

S.  E.  644.    One  attesting  witness  is  503.    See  also  Lillibridge  v.  Tregent, 

sufficient    proof     of    the     transfer.  30  Mich.   105.     A  seal  prima  facie 

Dougherty  v.  Randall,  3  Mich.  581.  imports   a   consideration.     Maxwell 

An    assignment   of    a   mortgage    is  v.  Hewey,  111  Maine  62,  88  Atl.  88; 

valid  without  attestation,  aeknowl-  Twitchell  v.  McMurtrie,  77  Pa.   St. 

edgment,     or     record.      Salvage    v.  383;    Hancock's  Appeal,   34   Pa    St' 

Haydock,  68  N.  H.  484,  44  Atl.  696.  155.     The  actual  consideration  may 

»2  Cooper  v.  Smith,  75  Mich.  247,  be  proved  by  parol,  although  a  dif- 

42  N.  W.  815.  ferent  consideration  is  recited.  Ben- 

nett V.  Solomon,  6  Cal.  134. 
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equitable  defense  in  the  way  of  payment  or  set-off.^°  Nor  does  the 
absence  of  consideration  for  an  assignment  concern  a  second  mort- 
gagee, and  the  latter  can  not  take  advantage  of  it.^*  Although  the  as- 
signee has  purchased  the  mortgage  for  less  than  the  amount  due 
upon  it,  it  is  none  the  less  a  valid  security  for  the  entire  debt.^'  Mere 
inadequacy  of  consideration  is  not  alone  sufficient  to  avoid  an  assign- 
ment, even  as  between  the  parties  thereto.'*  The  assignee  may  re- 
cover the  full  amount  due  on  the  mortgage  regardless  of  what  he  paid 
for  it.'®  But  it  has  been  held  that  a  mere  promise  by  the  mortgagee 
to  assign  a  mortgage  in  consideration  of  the  payment  of  part  of  the 
mortgage  debt  is  not  enforcible  for  the  reason  that  it  is  without  con- 
sideration.*" The  fact  that  the  consideration  for  an  assignment  is 
illegal  does  not  affect  the  validity  of  the  mortgage  or  its  enforcement 
by  the  assignee,*^  and  accordingly,  usury  in  the  assignment  is  no  de- 
fense.*^ However,  if  a  mortgagor  contracts  with  a  third  person  for 
a  loan,  agreeing  to  pay  usurious  interest  therefor,  and  procures  the 
assignment  of  the  bond  and  mortgage  to  the  lender  as  security  for 
the  loan,  the  security  in  the  hands  of  the  assignee  is  vitiated,  because 
intended  to  enforce  a  usurious  contract.*' 
An  assignment  to  an  attorney,  for  the  purpose  of  enforcing  coUec- 

»"  Johnson  v.  Beard,  93  Ala.  96,  9  v.  Powers,  53  How.  Pr.  (N.  Y.)  194; 

So.    535;    Woronieki   v.    Pairsklego,  Lovett  v.  Dimond,  4  Edw.    (N.  Y.) 

74  Conn.  224,  50  Atl.  562;   Adair  v.  22;    Wright  v.  Eaves,  10  Rich.  Eq. 

Adair,  5  Mich.  204,  71  Am.  Dec.  779;  (S.  Car.)  582;   Knox  v.  Galligan,  21 

Hall  V.  Hooper,  47  Nebr.  Ill,  66  N.  Wis.  470.     See  also  Sanders  v.  Cas- 

W.  33;   McCarthy  v.  Stanley,  136  N.  sady,  86  Ala.  246,  5  So.  503. 

Y.  S.  386;   Whitney  v.  Traynor,  74  »*Erwin  v.  Parham,  12  How.   (U. 

Wis.  289,  42   N.  W.   267;    Leary  v.  S.)   197,  13  L.  ed.  952;    Donnington 

Leary,  68  Wis.   662,  32  N.  W.  623;  v.  Meeker,  11  N.  J.  Eq.  362  (though 

Croft  V.  Bunster,  9  Wis.  503.     See  inadequacy  is  gross), 

also  McCarthy  v.  Stanley,  151  App.  >»  Pratt  v.  Poole,  61  Hun  620,  39 

Div.  358,  136  N.  Y.  S.  386.    A  vendee  N.  Y.  St.  924,  15  N.  Y.  S.  789,  afCd. 

of  the  mortgaged  land,  who  assumes  133  N.  Y.  686,  31  N.  B.  628. 

the  mortgage,  can  not  set  up  a  fail-  "  Isham  v.  Therasson,  53  N.  J.  Eq. 

ure  of  consideration  for  the  assign-  10,  30  Atl.  969. 

ment   against  the  assignee   of  the  "Rowan  v.  Adams,  Sm.  &  M.  Ch. 

mortgage.     Terry  v.   Durand  Land  (Miss.)  45;  Smith  v.  Kammerer,  152 

Co.,  112  Mich.  665,  71  N.  W.  525.  Pa.  St.  98,  25  Atl.  165. 

"Saenger  v.  Nightingale,  48  Fed.  « Allison  v.  Schmitz,  31  Hun  (N. 

708;    Dyer  v.   Dean,  69  Vt.  370,  37  Y.)  106,  affd.  in  98  N.  Y.  657;  Wells 

Atl.  1113;  Hamilton  v.  Diefenderfer  v.  Chapman,  13  Barb.   (N.  Y.)  561; 

(Wyo.),  133  Pac.  1081.  Warner  v.  Gouverneur,  1  Barb.   (N. 

*' Pease  v.  Benson,  28  Maine  336;  Y.)    36;    Pearsall   v.    Kingsland,    3 

Loney  v.  Courtnay,  24  Nebr.  580,  39  Edw.    (N.  Y.)   195;   Bush  v.  Living- 

N.  W.  616;    Donnington  v.  Meeker,  ston,  2  Cai.  Cas.  (N.  Y.)  66,  2  Am. 

11  N.  J.  Eq.  362;  Nelson  v.  Eaton,  26  Dec.  316. 

N.  Y.  410;   Pratt  v.  Poole,  61  Hun  « Donnington  v.  Meeker,  11  N.  J. 

620, 15  N.  Y.  S.,789;  Warner  v.  Gouv-  Eq.  362. 
erneur,  1  Barb.  (N.  Y.)  36;  Grissler 
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tion  of  the  mortgage  debt,  is  a  valid  assignment,  and  passes  the  legal 
title  with  the  right  to  exercise  the  power  of  sale  given  by  the  mort- 
gage.** But  one  who  buys  a  note  and  mortgage  which  are  not  deliv- 
ered to  him,  making  only  a  nominal  payment  prior  to  his  receiving 
notice  that  they  belong  to  another,  is  not  entitled  to  protection  as  a 
bona  fide  purchaser.*^ 

§  789.  Disseisin  of  mortgagee. — The  mere  fact  that  the  assignor 
of  a  mortgage  is  out  of  possession  can  not  affect  the  validity  of  an 
assignment.*"  Thus  a  mortgagee  out  of  possession  can  make  an  as- 
signment when  the  land  is  in  the  actual  possession  of  the  mortgagor,*^ 
or  of  another  mortgagee  claiming  under  the  same  title.*'  But  after 
a  mortgagee  has  been  disseised,  and  possession  is  held  adversely  to 
him,  he  can  not  make  a  valid  assignment.*"  In  this  respect  the  gen- 
eral doctrine  applies  that  a  disseisee,  without  an  entry  and  delivery 
of  the  deed  on  the  land,  can  not  convey  a  title  valid  as  against  the 
disseisor.""  The  mortgagee  may  be  disseised  by  a  stranger,  but  ordi- 
narily not  by  the  mortgagor,  for  the  possession  of  the  mortgagor  is 
the  possession  of  the  mortgagee,  and  is  not  adverse ;  and  such  posses- 
sion is  therefore  no  obstacle  to  an  assigrLmeiit.°^  Even  exclusive  pos- 
session by  the  mortgagor,  with  a  claim  of  exclusive  ownership,  does 
not  of  itself  amount  to  a  disseisin  of  the  mortgagee.  The  possession 
of  the  mortgagor  being  the  possession  of  the  mortgagee,  it  follows 
that  the  disseisin  of  the  mortgagor  is  the  disseisin  of  the  mortgagee, 
and  so  long  as  the  disseisor  is  in  possession  the  mortgagee  can  not 
pass  his  interest  in  the  land  by  a  deed  of  assignment."^  From  the 
disseisin  of  the  mortgagor  an  intent  to  disseise  the  mortgagee,  who 

"Russum  V.  Wanser,  53   Md.   92.  Pick.  (Mass.)  272;  Dadmun  v.  Lam- 
See  also  Snyder  v.  Snyder,  131  Mich,  son,  9  Allen  ( Mass. )   85. 
658,  92  N.  W.  353.  "» Dadmun    v.    Lamson,     9    Allen 

"Haescig  v.  Brown,  34  Mich.  503.  (Mass.)  85;   Hunt  v.  Hunt,  14  Pick. 

See  also  Dresser  v.  Missouri  &c.  R.  (Mass.)  374,  385,  25  Am.  Dec.  400. 

Construction  Co.,  93  U.  S.  92,  23  L.  ""■Sheridan     v.     Welch,     8     Allen 

ed.  815;  Campbell  v.  Roach,  45  Ala.  (Mass.)   166;   Murray  v.  Blackledge, 

667;    Weaver   v.   Barden,   49   N.   Y.  71  N.  Car.  492.     See  also  Holmes  v. 

286,  291.  Turner's    Falls    Lumber     Co.,     150 

*"  Lincoln  v.   Emerson,   108   Mass.  Mass.  535,  23  N.  E.  305,  6  L.  R.  A. 

87;  Tobias  v.  New  York,  17  Hun  (N.  283;   Reading  of  Judge  Trowbridge, 

Y.)   534.  8   Mass.   554;    Gould  v.   Newman,   6 

•"Hunt  V.  Hunt,  14  Pick.  (Mass.)  Mass.  239;  James  v.  Morey,  2  Cow. 
374,  25  Am.  Dec.  400;  Sheridan  v.  (N.  Y.)  246,  14  Am.  Dec.  475;  Con- 
Welch,  8  Allen   (Mass.)   166.  verse  v.  Searles,  10  Vt.  578. 

"Nichols  V.  Reynolds,  1  R.  I.  30,  "Poignard     v.     Smith,     8     Pick. 

36  Am.  Dec.  238.  (Mass.)   272,  6  Pick.  172.     See  also 

« Holmes  v.  Turner's  Falls  Lum-  Murphy   v.   Welch,   128    Mass.    489; 

ber  Co.,  150  Mass.  535,  23  N.  E.  305,  Johnson  v.  Bean,  119  Mass.  271. 
per  Field,  J.;   Poignard  v.  Smith,  8 
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holds  under  him,  follows  as  a  matter  of  course,  unless  the  disseisor 
expressly  recognizes  the  mortgagee's  title."  ^ 

A  second  mortgagee  may  make  a  valid  assignment  of  his  interest, 
although  he  has  at  the  time  been  ousted  from  possession  by  one  claim- 
ing under  a  prior  mortgage  from  the  same  mortgagor. °* 

In  New  Hampshire  it  is  a  settled  rule  that  a  conveyance,  as  dis- 
tinguished from  an  assignment,  by  a  mortgagee  not  in  possession,  does 
not  pass  the  debt  secured  by  the  mortgage,  and  does  not  pass  any 
interest  in  the  land;  but  a  devise  of  his  interest  in  the  mortgaged 
premises  passes  the  debt  secured.  The  intention  of  the  testator  governs 
the  construction  of  the  will.'^"  But  in  this  state,  a  conveyance  by  a 
mortgagee  in  possession,  without  an  assignment  of  the  debt,  trans- 
fers his  interest  under  the  mortgage  and  right  of  possession,  so  that 
the  grantee  and  claimants  under  him  may  defend  against  a  writ  of 
entry  by  the  mortgagor,  and  maintain  an  action  against  any  one  who 
fails  to  show  a  better  title.^" 

§  790.  Delivery. — Delivery  is,  of  course,  as  essential  to  the  validity 
of  an  assignment  of  a  mortgage  as  it  is  to  the  validity  of  the  mort- 
gage itself;  and  therefore  if  it  be  executed  and  acknowledged  and 
made  complete  in  every  other  way,  if  it  be  not  delivered  to  the  as- 
signee it  amounts  to  nothing."'  An  undelivered  and  unrecorded  as- 
signment of  a  mortgage  can  not  pass  the  title,  and  the  fact  that  the 
mortgage  was  subsequently  found  in  an  envelope  apparently  indorsed 
as  belonging  to  the  assignee  is  insufficient  evidence  of  delivery."**  The 
fact  that  an  assignment  of  a  mortgage  is  recorded,  is  evidence  of 
delivery."'  A  second  assignment  to  a  bona  fide  purchaser  after  a 
previous  assignment  not  delivered,  though  recorded,  is  entitled  to 
priority.^" 

"^  Lincoln  v.  Emerson,  108  Mass.  also  Smith  v.  Booth  Bros.  &c.  Gran- 

87;    Dadmun    v.    Lamson,    9    Allen  ite  Co.    (Maine),  92  Atl.  103. 

(Mass.)  85.  "Rankin   v.   Major,   9    Iowa   297; 

"Nichols  V.  Reynolds,  1  R.  I.  30,  Haescig   v.    Brown,    34    Mich.    503;' 

36  Am.  Dec.  238.  Ruckman  v.  Ruckman,  33  N.  J.  Eq. 

""Clark  V.  Clark,  56  N.  H.  105,  and  354;   Rose  v.  Kimball,  16  N.  J.  Eq. 

cases    cited.     See    also    Hobson    v.  185;    Weed  v.  Hewlett,  12  N.  Y    S 

Roles,  20  N.  H.  41;  Dearborn  v.  Tay-  606,   36   N.  Y.   St.   201;    Peabody  v. 

lor,  18  N.  H.  153;   Weeks  v.  Baton,  Fenton,   3   Barb.   Ch.    (N.   Y.)    451; 

15  N.  H.  145;  Smith  v.  Smith,  15  N.  Pringle  v.  Pringle,  59  Pa.   St.  281; 

H.  55;  Ellison  v.  Daniels.  11  N.  H.  Croft  v.  Bunster,  9  Wis.  503.     See 

274;  Bell  v.  Morse,  6  N.  H.  205.    See  ante  §  786. 

post  §  808.  ss  ijj  j.g  "Wagner,  213  Fed.  682. 


""Hinds  V.  Ballon,  44  N.  H.  619 
Lamprey  v.  Nudd,  29  N.  H.  299 
Hutchins  v.  Carleton,  19  N.  H.  487 
Wallace  v.  Goodall,  18  N.  H.  439: 
Smith  V.  Smith,  15  N.  H.  55.     See 


"Van  Gaasbeek  v.  Staples,  177  N. 
Y.  524,  69  N.  E.  1132. 

■"Brown  v.  Johnston,   7  Abb.   N. 
Cas.   (N.  Y.)  188. 
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To  constitute  a  delivery  of  an  assignment,  an  intention  to  pass 
the  property  in  the  debt  and  mortgage  must  be  shown.  A  request  by 
the  assignor  to  the  assignee  to  have  the  assignment  recorded  as  soon 
as  the  former  should  die,  when  it  is  shown  that  the  assignee  did  not 
have  exclusive  control  of  it,  but  that  the  assignor  collected  interest 
on  the  mortgage,  and  otherwise  treated  it  as  his  own  property,  and 
never  indorsed  or  delivered  the  mortgage  note,  makes  manifest  an  in- 
tention that  the  assignment  should  not  be  operative  until  the  death 
of  the  assignor;  and  consequently  it  is  a  nullity  as  being  inconsistent 
with  the  statute  of  wills."^ 

The  delivery  of  notes  and  mortgages  assigned  by  a  husband  to  his 
wife  was  held  sufficient,  where  it  appeared  that  the  husband  took 
the  mortgages  in  his  name  for  the  wife  who  had  earned  the  money 
lent,  and  transacted  the  business  as  her  agent,  giving  her  the  mort- 
gages and  notes  with  the  assignments  in  each  case,  and  she  retained 
them  in  her  custody.*^ 

§  790a.  Description  of  parties — Assignment  in  blank. — An  assign- 
ment must  designate  the  parties  to  it  by  name  or  identify  them  by 
an  equivalent  description."*  However,  an  assignment  is  not  invali- 
dated by  the  fact  that  the  names  of  the  mortgagees  are  spelled  dif- 
ferently therein  from  the  spelling  in  the  mortgage,  if  they  are  in- 
tended for  the  same  names.**  An  assignment  of  a  mortgage  by  a  firm, 
describing  the  partners  both  by  their  individual  names  and  the  firm 
name,  but  signed  only  in  their  individual  names,  is  efEective.°° 

An  assignment  of  a  mortgage  in  blank,  though  nugatory  without 
the  assignee's  name,  becomes  a  valid  assignment  upon  the  insertion 
thereof  with  the  express  consent  or  authority  of  the  mortgagee;"® 
and  the  mortgagee's  delivery  of  such  assignment,  with  the  mortgage 
and  bond  accompanying  it,  constitutes  the  assignee,  the  mortgagee's 

«'  Shurtleff  v.  Francis,  118   Mass.  Dak.  266,  47  N.  "W.  375;  Fidelity  Ins. 

154.  &c.  Co.  V.  Nelson,  30  Wash.  340,  70 

"^Kersten  v.  Kersten,  114   Minn.  Pac.  961. 

24,  129  N.  W.  1051.  "  Doe  v.  McLoskey,  1  Ala.  708. 

*=  Curtis  V.  Cutler,  76  Fed.  16,  22  ""Morrison     v.     Mendenhall,     18 

C.  C.  A.  16,  37  L.  R.  A.  737  (holding  Minn.  232. 

assignee   must    be    named) ;    Woro-  "^  Strong  v.  Jackson,  123  Mass.  60, 

nleki  v.  Pairskiego,  74  Conn.  224,  50  25  Am.  Rep.  19;  Casserly  v.  Morrow, 

Atl.   562;    Drury  v.   Morse,  3  Allen  101  Minn.  16,  111  N.  W.  654;   Fidel- 

(Mass.)  445  (error  in  name  of  mort-  ity  Ins.  &c.  Co.  v.  Nelson,  30  Wash, 

gagee);    Lady  Superior  Cong.  Nun-  340,  70  Pac.  961.    See  also  Graves  v. 

nery  v.  McNamara,  3  Barb.  Ch.  (N.  Mumford,  26  Barb.  (N.  Y.)  94.    The 

Y.)   375,  49  Am.  Dec.  184   (designa-  assignment  of  a  mortgage  in  blank 

tion  of  assignee  by  character  suffi-  without  the  assignee's  name  is  nu- 

cient);    Morris   v.    McKnight,   1   N.  gatory,  and  the  legal  title  and  the 
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agent,  to  fill  in  the  blank.  °^  And  so  if  a  mortgagee  executes  and  ac- 
knowledges an  assignment  in  blank,  and  authorizes  an  agent  to  find 
a  purchaser  and  fill  in  the  purchaser's  name,  and  the  agent  delivers 
it  to  the  purchaser,  who  has  no  knowledge  of  the  agent's  filling  up 
the  blank,  the  assignment  is  valid."^ 

§  791.  Kecord  and  notice  of  assignment. ®° — The  assignee  of  a 
mortgage,  as  a  practical  matter,  should  always  give  notice  of  the  as- 
signment to  the  mortgagor,  so  as  to  surely  protect  himself  against 
payments  which  may  be  made  in  good  faith  to  the  assignor.  Though 
an  assignment  is  entitled  to  record  as  a  conveyance,^"  or  instrument 
affecting  the  title  to  realty,''^  the  recording  of  the  assignment  is  not 
alone  notice  to  the  mortgagor,  his  heirs  or  personal  representatives.''* 


right  to  foreclose  remain  in  the 
mortgagee.  Curtis  v.  Cutler,  76  Fed. 
16,  22  C.  C.  A.  16,  37  L.  R.  A.  737. 

"'Koch  v.  Hinkle,  35  Pa.  Super. 
Ct.  421. 

«>  Phelps  V.  Sullivan,  140  Mass.  36, 
2  N.  E.  121,  54  Am.  Rep.  442. 

•^See  ante  §§  479-484. 

"Williams  v.  Pelley,  96  111.  App. 
346;  Kenosha  Stove  Co.  v.  Shedd,  85 
Iowa  540,  48  N.  W.  933;  Parmenter 
V.  Oakley,  69  Iowa  388,  28  N.  W. 
653;  Bowling  v.  Cook,  39  Iowa  200; 
Mitchell  v.  Burnham,  44  Maine  286; 
Swasey  v.  Emerson,  168  Mass.  118, 
46  N.  E.  426,  60  Am.  St.  368;  Cas- 
serly  v.  Morrow,  101  Minn.  16,  111 
N.  W.  654;  Bacon  v.  Van  Schoon- 
hoven,  87  N.  Y.  446;  Decker  v.  Boice, 

83  N.  Y.  215;  Viele  v.  Judson,  82  N. 
Y.  32;  Westbrook  v.  Gleason,  79  N. 
Y.  23;  Weideman  v.  Zielinska,  102 
App.  Div.  163,  92  N.  Y.  S.  493;  Da- 
vies  V.  Jones,  29  Misc.  253,  61  N.  Y. 
S.  291;  Briggs  v.  Thompson,  86  Hun 
607,  67  N.  Y.  St.  511,  33  N.  Y.  S.  765; 
Henniges  v.  Paschke,  9  N.  Dak.  489, 

84  N.  W.  350,  81  Am.  Dec.  588;  Pep- 
per's Appeal,  77  Pa.  St.  373;  Philips 
v.  Lewlstown  Bank,  18  Pa.  St.  394; 
Donaldson  v.  Grant,  15  Utah  231,  49 
Pac.  779;  Torrey  v.  Deavitt,  53  Vt. 
331.  See  also  Artz  v.  Yeager,  30 
Ind.  App.  677,  66  N.  E.  917;  Perry  v. 
Fisher,  30  Ind.  App.  261,  65  N.  B. 
935.  An  instrument  purporting  to 
transfer  certain  mortgages  attached 
thereto  as  exhibits  is  entitled  to  rec- 
ord. Amos  v.  Givens,  179  Ala.  605, 
60  So.  829.    See  ante  §  479. 

"Newman    v.    Fidelity    Sav.    &c. 


Assn.,  14  Ariz.  354,  128  Pac.  53; 
Jones  V.  Fisher,  88  Nebr.  627,  130 
N.  W.  269.  But  a  pledge  of  notes 
secured  by  a  trust  deed,  without  any 
writing,  is  not  within  a  statute  re- 
quiring instruments  affecting  real 
estate  to  be  recorded.  Sturdivant 
Bank  v.  Schade,  195  Fed.  188. 

"Helmer  v.  Parsons,  18  Cal.  App. 
450,  123  Pac.  356;  Schultz  v.  Sroelo- 
witz,  191  111.  249,  61  N.  B.  92;  Bueh- 
ler  V.  McCormick,  169  111.  269,  48  N. 

B.  287;  Towner  v.  McClelland,  110 
111.  542;  Olds  v.  Cummings,  31  111. 
188;  Reeves  v.  Hayes,  95  Ind.  521, 
537;  Perkins  v.  Matteson,  40  Kans. 
165,  19  Pac.  633;  Olson  v.  North- 
western Guaranty  Loan  Co.,  65 
Minn.  475,  68  N.  W.  100;  Redin  v. 
Branham,  43  Minn.  283,  45  N.  W. 
445;  Hostetter  v.  Alexander,  22 
Minn.  559;  Johnson  v.  Carpenter,  7 
Minn.  176;  Union  College  v.  Wheeler, 
61  N.  Y.  88,  111;  Barnes  v.  Long 
Island  Real  Estate  Exch.  &c.  Co.,  88 
App.  Div.  83,  84  N.  Y.  S.  951;  Reed 
V.  Marble,  10  Paige  (N.  Y.)  409,  416; 
Van  Keuren  v.  Corkins,  6  Thomp.  & 

C.  (N.  Y.)  855,  4  Hun  129,  66  N.  Y. 
77;  James  v.  Johnson,  6  Johns.  Ch. 
(N.  Y.)  417,  427;  James  v.  Morey,  2 
Cow.  (N.  Y.)  246,  14  Am.  Dec.  475; 
N.  Y.  Life  Ins.  &c.  Co.  v.  Smith,  2 
Barb.  Ch.  (N.  Y.)  82;  Foster  v.  Car- 
son, 147  Pa.  St.  157,  23  Atl.  342; 
Horstman  v.  Gerker,  49  Pa.  St.  282, 
88  Am.  Dec.  501.  But  see  Steadman 
V.  Foster  (N.  J.),  92  Atl.  353;  Leon- 
ard V.  Leonia  Heights  Land  Co.,  81 
N.  J.  Bq.  489,  87  Atl.  645,  Ann.  Cas. 
1914  C,  749.    A  recital  in  a  recorded 
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It  is  so  declared  by  statute  in  several  states  ;^^  but  the  statute 
does  not  apply  to  a  purchaser  of  the  equity  of  redemption.  He  is 
chargeable  with  notice  of  an  assignment  which  has  been  recorded 
prior  to  his  purchase.''*  And,  since  the  record  imparts  constructive 
notice  of  the  rights  of  the  assignee,  he  will  be  protected  against  any 
one  claiming  under  a  subsequent  assignment  of  the  same  mortgage.''' 
If  the  mortgage  secure  a  bond  or  other  non-negotiable  instrument, 
the  fact  that  the  mortgagor,  in  paying  an  instalment  of  the  interest 
or  principal,  does  not  require  the  production  of  the  mortgage  bond 
for  the  purpose  of  having  the  payment  indorsed  upon  it,  does  not 
raise  a  presumption  of  bad  faith  on  his  part ;  and  under  some  circum- 
stances no  such  presumption  would  arise  from  his  omission  to  require 
a  delivery  up  of  the  securities,  upon  paying  off  the  whole  amount 
of  the  mortgage  debt;'"  though  under  other  circumstances  such  omis- 
sion would  make  him  chargeable  with  knowledge  of  a  prior  transfer, 
and  would  make  the  payment  ineffectual.'^ 


assignment  of  a  prior  unrecorded  as- 
signment is  not  notice  thereof.  Peo- 
ple's Trust  Co.  v.  Tonkonogy,  144 
App.  Div.  333,  128  N.  Y.  S.  1055.  An 
assignment  of  a  mortgage  on  an  In- 
testate's land  to  tlie  administrator 
is  not  Invalid  because  unrecorded, 
where  the  controversy  is  between 
the  assignee  and  the  heirs  of  the 
mortgagor.  Morton  v.  Blades  Lum- 
ber Co.,  144  N.  Car.  31,  56  S.  E.  551. 
The  assignor  of  a  note  and  mort- 
gage is  not  bound  to  give  the  mort- 
gagor notice,  and  the  assignee  Is  not 
bound  by  payments  made  to  the  as- 
signor, on  the  supposition  that  he 
was  the  owner.  Fitzgerald  v.  Beck- 
with,  182  Mass.  177,  65  N.  E.  36.  See 
ante  §§  479,  480,  and  post  §§  956, 
961. 

™  See  ante  §  480. 

"Brewster  v.  Games,  103  N.  Y. 
556,  9  N.  B.  323.    See  ante  §  479. 

"  Wiley  V.  Williamson,  68  Maine 
71;  Murphy  v.  Barnard,  162  Mass. 
72,  38  N.  E.  29,  44  Am.  St.  340; 
Strong  V.  Jackson,  123  Mass.  60,  25 
Am.  Rep.  19;  Crane  v.  Turner,  67 
N.  Y.  437;  Greene  v.  Warnick,  64  N. 
Y.  220;  Yates  County  Nat.  Bank  v. 
Baldwin,  43  Hun  (N.  Y.)  136,  5  N. 
Y.  St.  441;  New  York  L.  Ins.  &c.  Co. 
V.  Smith,  2  Barb.  Ch.  (N.  Y.)  82; 
Pepper's  Appeal,  77  Pa.  St.  373.  A 
defective  and  incomplete  assignment 


will  be  postponed  to  a  subsequent 
assignment  of  the  same  mortgage  to 
a  bona  fide  purchaser.  Brown  v. 
Johnston,  7  Abb.  N.  Cas.  (N.  Y.) 
188.    See  ante  §  481. 

"Hubbard  v.  Turner,  2  McLean 
(U.  S.)  519;  Vann  v.  Marbury,  100 
Ala.  438,  14  So.  273;  Brown  v.  Bly- 
denburgh,  7  N.  Y.  141,  146;  Van 
Keuren  v.  Corkins,  6  Thomp.  &  C. 
(N.  Y.)  355;  Barnes  v.  Long  Island 
Real  Estate  Exch.  &c.  Co.,  88  App. 
Div.  83,  84  N.  Y.  S.  951.  A  fore- 
closure suit  by  the  assignee  of  a 
mortgage,  secured  by  a  non-negoti- 
able note,  Is  without  prejudice  to 
any  defense  existing  before  notice  of 
the  assignment.  Barry  v.  Stover,  20 
S.  Dak.  459,  107  N.  W.  672. 

"  Burhans  v.  Hutcheson,  25  Kans. 
625,  37  Am.  Rep.  274;  Doubleday  v. 
Kress,  50  N.  Y.  410,  10  Am  Rep. 
502;  Foster  v.  Beals,  21  N.  Y.  247; 
Brown  v.  Blydenburgh,  7  N.  Y.  141, 
57  Am.  Dec.  506;  Mitchell  v.  Cook, 
17  How.  Pr.  (N.  Y.)  110,  29  Barb. 
243.  See  also  Simon  v.  Napieralski, 
100  III.  App.  240,  revd.  198  111.  384, 
64  N.  E.  1042;  Cornish  v.  Woolver- 
ton,  32  Mont.  456,  81  Pac.  4;  Barnes 
V.  Long  Island  Real  Estate  Exch. 
&c.  Co.,  88  App.  Div.  83,  84  N.  Y.  S. 
951;  Richards  Trust  Co.  v.  Rhom- 
berg,  19  S.  Dak.  595,  104  N.  W.  268. 
See  post  §§  956,  961. 
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The  indorsee  of  a  negotiable  note  and  mortgage  may  safely  hold 
possession  of  the  mortgage  and  note  without  recording  his  assignment, 
and,  nothing  else  appearing,  he  will  be  protected  against  payments  by 
the  debtor  to  the  original  mortgagee  who  has  not  possession  of  the 
note  and  mortgage.  But  it  is  otherwise  as  against  a  purchaser  of 
land  who  purchases  in  good  faith  and  for  a  valuable  consideration 
without  notice  of  the  assignment,  and  who  receives  at  the  time  of  his 
purchase  and  as  a  part  of  the  same  transaction  a  conveyance  of  the 
land  and  a  satisfaction  of  the  mortgage  by  the  apparent  owner  of 
record  from  or  through  the  vendorJ^ 

If  the  assignee  of  a  mortgage  fails  to  give  notice  of  the  assignment, 
and  so  acts  as  to  authorize  the  mortgagor  to  believe  that  the  mort- 
gagee is  still  the  owner  of  it,  he  is  estopped  from  denying  the  right 
of  the  mortgagor  to  deal  with  the  mortgagee  as  the  owner.''* 

But  negligence  is  not  imputable  to  the  assignee  of  a  mortgage 
merely  because  he  does  not  notify  the  mortgagor  that  he  has  taken 
an  assignment,  or  because  he  receives  interest  from  a  third  person 
who  offers  to  see  that  he  receives  his  interest,  or  because  he  does  not 
demand  payment  at  the  maturity  of  the  mortgage.*"  It  is  not  the 
duty  of  the  assignee  of  a  mortgage  and  note  to  notify  the  mortgagor 
of  the  assignment;  but  it  is  the  duty  of  the  mortgagor  in  paying  the 
mortgage  debt  to  the  original  mortgagee  to  require  the  actual  pro- 
duction of  the  note  secured.*^  The  mere  fact  that  the  assignee  of  a 
mortgage  and  the  note  thereby  secured,  before  maturity  allows  the 
original  mortgagee,  as  his  undisclosed  agent,  to  receive  payments  of 
interest,  does  not  as  matter  of  law.  Justify  the  mortgagor  in  believing 
that  such  mortgagee  has  authority  to  receive  the  principal  before  it 
becomes  due.*'' 

A  partner  made  a  note  and  mortgage  to  his  copartner  for  the 
benefit  of  the  firm,  and  the  latter  assigned  the  mortgage  to  his  wife. 
About  a  year  afterward  the  affairs  of  the  partnership  were  settled,  and 
the  mortgagor  paid  his  share  of  the  mortgage  to  the  mortgagee,  hav- 
ing no  notice  of  the  assignment,  and  the  mortgagee  promised  to  dis- 

™  Marling  v.  Jones,  138  Wis.  82,  ^Mulcahy  v.  Fenwick,  161  Mass. 
119  N.  W.  931,  131  Am.  St.  996;  Mar-  164,  36  N.  B.  689;  Biggerstaff  v. 
ling  V.  Nommensen,  127  "Wis.  363.  Marston,  161  Mass.  101,  36  N.  B.  785. 
106  N.  "W.  844,  5  L.  R.  A.  (N.  S.)  »' Biggerstaff  v.  Marston,  161  Mass. 
412,  115  Am.  St.  1017.  See  also  101,  36  N.  E.  785;  Mulcahy  v.  Fen- 
Richards  Trust  Co.  V.  Rhomberg,  19  wick,  161  Mass.  164,  36  N.  E.  689. 
S.  Dak.  595, 104  N.  W.  268.  See  ante  ^'  Biggerstaff  v.  Marston,  161  Mass. 
§  480.  101,  36  N.  E.  785. 

"McCabe  v.  Farnsworth,  27  Mich. 
52. 
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charge  the  mortgage.  The  assignment  was  not  recorded  till  several 
years  afterward.  It  was  held  that  the  mortgagor  was  entitled  to  a 
cancelation  and  discharge  of  the  mortgage.^^ 

II.    Compelling  Assignment 

Section  SEciioisr 

792.  Whether    assignment    may    be     793.  When  assignment  may  be  com- 
compelled  on   payment.  pelled  in  equity. 

§  792.     Whether  assignment  may  be  compelled  on  payment. — A 

mortgagee  can  not  be  compelled  in  equity  to  assign  his  mortgage,  on 
receiving  payment,  in  order  that  subsequent  parties  in  interest  may 
adjust  their  respective  rights.  He  is  entitled  to  be  paid,  or  to  proceed 
to  foreclosure,  without  being  obliged  to  investigate  titles  arising  after 
his  own.  He  may  release  his  interest  on  receiving  payment,  and  leave 
after-claimants  to  the  preferences  which  their  respective  titles  give 
them  when  his  mortgage  is  discharged.'^  The  rule  generally  recog- 
nized is  that  "a  mortgagee  can  not  be  required  to  assign  the  mort- 
gage upon  receiving  the  amount  due  thereon  unless  the  person  mak- 
ing payment  is  entitled  to  such  assignment  for  some  equitable  reason, 
but  can  only  be  required  to  release  or  discharge  the  debt  and  mort- 
gage, or,  if  the  person  making  payment  prefers,  to  surrender  them 
to  him,  uncanceled.  This  is  because  the  mortgagee,  like  any  other 
creditor,  is  not  under  any  obligation  to  sell  and  transfer  his  claim  to 
another,  but  is  only  under  obligation  to  accept  payment  thereof  when 
duly  tendered,  and  because  he  is  entitled,  under  his  mortgage,  if  the 
debt  is  not  paid  as  stipulated,  to  sell  the  estate  for  its  payment,  or  to 
foreclose  in  some  other  mode,  as  provided  by  law."^ 

A  mortgagee  is  not  bound  to  protect  other  parties  who  have  in- 

^  Ingalls  V.  Bond,  66  Mich.  338,  33  I.  316,  47  Atl.  888;  Atwood  v.  Charl- 

N.  W.  404.  ton,  21  R.  I.  568,  45  Atl.  580.     But 

1  Lyon  V.  Robbins,  45  Conn.  513;  all  the  mortgagors  must  join  in  the 

Calkins  v.  Munsel,  2  Root   (Conn.)  request.     Green  v.  Walker,  22  R.  I. 

333;   Taylor  v.  Porter,  7  Mass.  355;  14,  45  Atl.  742. 

Butler   V.   Taylor,   5   Gray    (Mass.)         =  Holland  v.   Citizens'   Sav.   Bank, 

455;  Green  v.  Walker,  22  R.  I.  14,  45  16  R.  I.  734,  19  Atl.  654,  8  L.  R.  A. 

Atl.  742;   McCulla  v.  Beadleston,  17  553,  citing  Lamb  v.  Montague,  112 

R.  I.  20,  20  Atl.  11;   Holland  v.  Citi-  Mass.    352;    Lamson   v.    Drake,   105 

zens'  Sav.  Bank,  16  R.  I.  734,  19  Atl.  Mass.  564;  Butler  v.  Taylor,  5  Gray 

654,  8  L.  R.  A.  553.    See  post  §  1086.  (Mass.)   455;   Chase  v.  Williams,  74 

Otherwise   In   New   York:     Cole   v.  Mo.  429;   Bigelow  v.  Cassedy,  26  N. 

Malcolm,    66    N.    Y.    363;    Frost   v.  J.  Bq.  557;  Hamilton  v.  Dobbs,  19  N. 

Yonkers  Sav.  Bank,  70  N.  Y.  553,  26  J.  Eq.  227;   Ellsworth  v.  Lockwood, 

Am.  Rep.  627.    Otherwise  by  statute  42  N.  Y.  89;  Chedel  v.  Millard,  13  R. 

in  Rhode  Island:    Gen.  Laws  1909,  p.  I.  461;  Gatewood  v.  Gatewood,  75  Va. 

899,  §  7;   Harvey  v.  Chapman,  22  R.  407. 
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terests  in  the  property  by  assigning  his  mortgage  to  any  one.  His 
whole  duty  is  performed  by  releasing  his  interest  on  receiving  pay- 
ment. When,  therefore,  the  equity  of  redemption  of  a  bankrupt  had 
been  sold  by  his  assignee,  but  the  bankrupt  and  his  wife  having  a 
homestead,  and  the  wife  an  inchoate  right  of  dower,  sought  to  obtain 
an  assignment  of  the  mortgage  so  that  it  might  continue  as  security 
for  the  amount  paid,  it  was  held  that  they  were  not  entitled  to  an 
assignment,  which  their  bill  prayed  for,  but  that  the  bill  might  be 
maintained  as  a  bill  to  redeem.^  Although  a  third  party  may  be  enti- 
tled to  succeed  to  the  rights  of  the  mortgagee,  the  courts  will  not 
generally  order  or  compel  the  mortgagee  to  execute  a  formal  assign- 
ment, since  the  rights  of  such  third  party  can  be  fully  protected  by 
the  application  of  equitable  principles,  without  his  holding  the  legal 
title  to  the  mortgage.*  Any  one  having  a  subsequent  incumbrance 
upon  the  mortgaged  estate  can  protect  his  interest  by  paying  the  prior 
mortgage  when  it  is  due,  and  he  thereupon  succeeds  by  subrogation,  on 
settled  principles  of  equity,  to  the  rights  and  interests  of  such  prior 
mortgagee  in  the  lands,  as  security  for  the  amount  so  paid,  without 
any  assignment  or  transfer  by  the  prior  mortgagee.  He  is  not  en- 
titled to  an  assignment.^ 

The  mere  fact  that  one  has  a  right  to  redeem  a  mortgage  does  not 
enable  him  to  compel  an  assignment  of  it  to  himself.  There  must  be 
some  equitable  reason  for  it,  as  that  the  redeeming  party  is  in  the 
position  of  a  surety  and  is  entitled  to  be  subrogated  to  the  position 
of  the  holder  of  the  mortgage,  or  that  the  mortgagee  or  the  mort- 
gagor, or  both  of  them,  were  about  to  do  something  to  injure  or  de- 
stroy the  security." 

'Lamb    v.    Montague,    112    Mass.  ris  v.  Bacon,  123  Mass.  58,  25  Am. 

352;     Butler     v.     Taylor,     5     Gray  Rep.  17. 

(Mass.)    455.     See  also  McCabe  v.  "Ellsworth  v.  Lockwood,  42  N.  Y. 

Bellows,  7  Gray  (Mass.)  148,  66  Am.  89,   96,   and   cases   cited.    Burnet   v. 

Dec.  467,  as  to  requirement  that  the  Dennlson,  5  Johns.  Ch.   (N.  Y.)   35; 

whole  mortgage  be  redeemed.  Hubbard  v.  Ascutney  Mill  Dam  Co.', 

"Handley  v.  Munsell,  109  111.  362;  20  Vt.  402,  1  Am.  Dec.  41. 
Lumsden  v.  Manson,  96  Maine  357,  « Ellsworth  v.  Lockwood,  42  N.  Y. 
B2  Atl.  788;  Blunt  v.  Norris,  123  89,  96;  Vandercook  v.  Cohoes  Sav. 
Mass.  55,  25  Am.  Rep.  14;  Lamb  v.  Inst.,  5  Hun  (N.  Y.)  641.  It  has 
Montague,  112  Mass.  352;  Butler  v.  been  erroneously  assumed  in  some 
Taylor,  5  Gray  (Mass.)  455;  Bishop  cases  that  the  right  to  compel  an 
V.  Ogden,  9  Phila.  (Pa.)  524.  Where  assignment  of  a  prior  mortgage  and 
a  mortgagee  indorsed  the  mortgage  the  debt  flows  from  the  right  of  re- 
note  to  one  party  and  subsequently  demption.  Pardee  v.  Van  Anken,  3 
assigned  the  mortgage  to  a  second  Barb.  (N.  Y.)  534;  Jenkins  v.  Con- 
party  fraudulently  substituting  an-  tinental  Ins.  Co.,  12  How.  Pr.  (N. 
other  note,  the  latter  party  was  com-  Y.)  66.  After  a  review  of  the  cases 
pelled  to  assign  to  the  former.   Mor-  upon  this  point  in  New  York,  Suth- 
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§  793.  When  assignment  may  be  compelled  in  equity. — Sometimes 
an  assignment  may  be  compelled  in  a  court  of  equity,  where  it  is  nec- 
essary to  protect  an  unquestioned  right,  which  can  not  be  enforced 
without  the  legal  title  to  the  securities,  or  where  it  is  necessary  to 
prevent  a  manifest  injustice.''  This  has  often  been  done  in  New 
York  and  some  other  states  for  the  protection  of  a  surety,  or  junior 
incumbrancer,  though  not  occupying  the  position  of  a  surety,  when 
in  other  states  he  would  be  protected  under  the  general  principles  of 
subrogation.* 

For  instance,  when  the  mortgagor  has  conveyed  the  premises  sub- 
ject to  the  mortgage,  and  the  holder  of  the  mortgage  afterward  at- 
tempts to  enforce  it  against  him,  he  is  entitled  to  be  subrogated  to  the 
position  of  the  holder,  who  may  thereupon  be  ordered  to  assign  the 
bond  and  mortgage  to  him,  or  to  a  third  person  for  his  benefit,  on  re- 
ceiving the  amount  due  upon  it.'  "This  can  not  prejudice  the  cred- 
itor, and  it  is  clearly  equitable  as  between  the  debtor  and  the  owner 
of  the  land.  He  clearly  has  no  right,  or  color  of  right,  justice,  or 
equity,  to  claim  that  he,  notwithstanding  the  conveyance  of  the  prop- 
erty subject  to  the  mortgage,  and  thus  entitling  him  only  to  its  value 
over  and  above  it,  should  in  fact  enjoy  and  hold  it  discharged  of  the 
incumbrance  without  any  contribution  toward  its  discharge  and  satis- 
faction from  the  land."^"  It  is  proper,  too,  that  the  assignment  should 
be  made  to  another  person  for  the  benefit  of  the  mortgagor.  An  as- 
signment in  such  cases  furnishes  the  only  complete  protection,  for  if 
the  mortgagee  should  cancel  the  mortgage  upon  the  record,  or  release 
the  mortgaged  premises  upon  receiviug  pajnment,  the  owner  of  the 

erland,  J.,  said,  in  Ellsworth  v.  Bayles  v.  Husted,  40  Hun  (N.  Y.) 
Lockwood,  42  N.  Y.  89,  96:  "Upon  376;  Mount  v.  Suydam,  4  Sandf.  Ch. 
the  whole,  I  do  not  think  it  can  be  (N.  Y.)  399. 
said  to  be  the  law  of  this  state  that  *  See  post  §  1087. 
the  right  to  redeem  a  mortgage,  that  »  Moore  v.  Smith,  95  Mich.  71,  54 
is,  the  right  to  compel  the  holder  N.  "W.  701;  Baker  v.  Terrell,  8  Minn, 
of  it  to  accept  or  receive  payment  195;  Howard  v.  Robbins,  170  N.  Y. 
of  it  after  it  is  due  and  payable,  car-  498,  63  N.  E.  530,  67  App.  Div.  245; 
ries  with  it  the  right,  upon  such  re-  Johnson  v.  Zink,  52  Barb.  (N.  Y.) 
demption,  to  an  assignment  of  the  396,  51  N.  Y.  333.  See  also  Mount 
mortgage,  and  of  the  bond  or  other  v.  Suydam,  4  Sandf.  Ch.  (N.  Y.) 
instrument  evidencing  the  mortgage  399.  To  be  entitled  to  an  assign- 
debt,  or  of  either,  unless  the  redeem-  ment,  one  must  be  the  holder  of  the 
ing  party  has  the  position  of  surety,  next  lien.  Bishop  v.  Ogden,  9  Phila. 
or  can  be  regarded  as  surety  for  the  (Pa.)  524.  For  other  cases  in  which 
mortgage  debt."  an  assignment  may  be  compelled  in 
'  Twombly  v.  Cassldy,  82  N.  Y.  equity,  see  Lyon's  Appeal,  61  Pa.  St. 
155;    Ellsworth  v.  Lockwood,  42  N.  15. 

Y.  89;  Johnson  v.  Zink,  52  Barb.  (N.  "Per  Chief  Commissioner  Lott  on 

Y.)  396,  affd.  51  N.  Y.  333;   Dauchy  appeal,  in  Johnson  v.  Zink,  52  Barb. 

V.  Bennett,  7  How.  Pr.  (N.  Y.)  375;  (N.  Y.)  396. 
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equity  of  redemption  might  sell  the  property  to  a  bona  fide  purchaser, 
or  a  creditor  of  his  might  attach  it  or  levy  an  execution  upon  it. 

Where  two  mortgages  had  been  executed  upon  one  piece  of  prop- 
erty for  the  same  debt  and  an  assignee  of  one  of  the  mortgages  having 
been  given  an  election  between  the  two  instruments  he  chose  the  one 
for  foreclosure  which  had  not  been  assigned  to  him;  but  it  was  held 
that  equity  would  look  to  the  substance  of  the  matter  and  treat  the 
assignment  as  covering  the  mortgage  upon  which  suit  was  brought.^  ^ 

III.    Who  May  Make  an  Assignment 

Section  Section 

793a.  Who  may  assign  In  general.  798.  Corporations. 

794.  Joint  mortgagees.  799.  Unincorporated  associations. 

795.  One    of   several    trustees — Lieg-  800.  Partnerships. 

atee  with  life  interest.  801.  Agents  and  attorneys. 

796.  Executor  or  administrator.  802.  Mortgage  of  indemnity. 

796a.  One   of   several   executors   or    802a.  Mortgage  to  secure  future  ad- 
administrators,  vances. 

797.  Foreign  administrator.  803.  Mortgage  for  support. 

§  793a.  Who  may  assign  in  general. — A  mortgage  may  be  as- 
signed only  by  a  party  having  the  beneficial  interest  and  the  real  own- 
ership of  the  debt  secured;  and  the  assignee  must  satisfy  himself  of 
the  assignor's  title.^  Thus,  a  trust  company  receiving  an  assignment 
from  a  trustee,  who  had  possession  of  the  trust  deed  merely  for  the 
purpose  of  collecting  interest  thereon  for  the  real  owner,  can  not  rely 
upon  the  trustee's  claim  of  ownership  and  his  explanation  of  indorse- 
ments on  the  note  radicating  that  another  is  the  legal  holder,  but 
must  make  proper  inquiry  as  to  the  real  ownership  of  the  note.^  The 
assignment  of  a  trust  deed  must  be  made  by  the  beneficiary  or  the 
creditor  secured,  and  not  by  the  trustee,  who  has  no  beneficial  in- 
terest." An  assignee  of  a  bond  and  purchase-money  mortgage  for  his 
own  benefit  as  well  as  for  others  was  held  to  have  sufiicient  title  and 
interest  to  reassign  the  bond  and  mortgage.*  Though  a  life  tenant 
has  but  a  limited  interest  in  the  mortgaged  property,  he  may  assign.' 

"Conklln   v.    Buckley,   19    Wash.  Gimbel    v.    Piguero,    62    Mo.    240; 

262,  53  Pac.  52.  Hatz's  Appeal,  40  Pa.  St.  209.     See 

'Chicago  Title  &c.  Co.  v.  Brugger,  also  Foster  v.  Dey,  27  N.  J.  Eq.  599; 

196  111.  96,  63  N.  E.  637;   Bruegge-  Field  v.  Schieffelin,  7  Johns.  Ch.  (N. 

stradt  V.  Ludwig,  184  111.  24,  56  N.  Y.)   150,  11  Am.  Dec.  441.     But  see 

E.  419;  Bonham  v.  Galloway,  13  111.  Brown  v.  Hall,  32  S.  Dak.  225,  142 

68;  McConnell  v.  Hodson,  7  111.  640.  N.  W.  854. 

"  Chicago  Title  &c.  Co.  v.  Brugger,        *  McCarthy  v.   Stanley,   151   App. 

196  111.  96,  63  N.  B.  637.  Div.  358,  136  N.  Y.  S.  386. 

»McFarland  v.   Dey,  69   111.  419;        "  Sutphen  v.  Ellis.  35  Mich.  446. 
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A  guardian  also  has  the  legal  right  to  sell  and  assign  a  mortgage 
previously  assigned  to  him." 

§  794.  Joint  mortgagees. — A  mortgage  made  to  two  persons  jointly 
to  secure  a  note  payable  to  them  jointly,  may  be  assigned  by  one  of 
them  in  the  name  of  both ;  but  if  it  secures  separate  debts,  both  must 
join  in  an  assignment.^  Where  a  mortgage  note  was  indorsed  to  two 
persons,  each  was  regarded  as  entitled  to  one-half  interest  in  the  note 
and  the  proceeds  of  it,  and  was  held  to  be  incapable  of  transferring 
any  other  or  greater  interest.'  Where  eight  mortgagees  held  as  joint 
tenants,  and  seven  of  them  assigned  their  interests,  such  assignment 
converted  the  estate  from  a  joint  tenancy  into  a  tenancy  in  common.* 

Where  a  mortgage  is  made  to  two  or  more  persons  and  one  of  them 
dies,  it'  would  seem  that,  if  the  mortgage  was  given  to  secure  a  joint 
debt,  the  survivor  or  survivors  might  assign  the  mortgage;  but  if 
given  to  secure  separate  debts  or  obligations,  it  is  necessary  to  join 
the  representatives  of  the  deceased  mortgagee.^"  In  a  Massachusetts 
case  arising  upon  these  facts.  Chief  Justice  Parsons  said :  "The  con- 
veyance before  us  is  a  mortgage  to  two  persons  in  fee,  to  secure  the 
payment  of  a  debt  jointly  due  to  the  mortgagees.  As  upon  the  death 
of  either  mortgagee  the  remedy  to  recover  the  debt  would  survive,  we 
are  of  the  opinion  that  it  was  the  intent  of  the  parties,  that  the 
mortgage  or  collateral  security  should  comport  with  that  remedy ;  and 
for  this  purpose  that  the  mortgaged  estate  should  survive.  Upon  any 
other  construction,  but  one  moiety  of  the  mortgaged  tenements  would 
remain  a  collateral  security  for  the  joint  debt;  which  would  be  clearly 
repugnant  to  the  intention  of  the  parties  to  the  mortgage.  The  ob- 
jection to  the  assignee's  title  to  the  whole  can  not  prevail."^^ 

§  795.     One  of  several  trustees — Legatee  with  life  interest. — One 

of  several  trustees  who  hold  a  mortgage  can  not  make  a  valid  assign- 
ment of  it.^^  All  must  join.  On  the  death  of  one  trustee  the  sur- 
vivors succeed  to  the  rights  to  which  all  of  them  were  before  jointly 
entitled.    But  a  mere  abandonment  or  mismanagement  of  a  trust,  by 

« Livingston  V.  Jones,  Har.  (Mich.)  115,  117;   Blake  v.  Sanborn,  8  Gray 

165.  (Mass.)    155;    Appleton   v.   Boyd,   7 

'  Bruce     v.      Bonney,     .12      Gray  Mass.  131;  Burnett  v.  Pratt,  22  Pick. 

(Mass.)   107,  71  Am.  Dec.  739.     See  (Mass.)    556    (mortgage    to    secure 

ante  §  135.  separate  debts). 

*  Herring  v.  Woodhull,  29  111.  92,  "  Appleton  v.  Boyd,  7  Mass.  131. 

81  Am.  Dec.  296.  "Austin  v.  Shaw,  10  Allen  (Mass.) 

» Miller  v.  Blinn   (Mass.),  106  N.  552;     Webster    v.     Vandeventer,     6 

E.  985.  Gray   (Mass.)   428;  Wilbur  v.  Almy, 

"Gilson  V.  Gilson,  2  Allen  (Mass.)  12  How.   (N.  Y.)   180. 
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one  trustee,  does  not  divest  his  legal  interest  in  the  trust  property  and 
transfer  it  to  the  other  trustees.  Such  transfer  can  be  made  only 
by  deed,  or  by  some  legal  process.^^  A  mortgage  to  the  trustees  of  an 
unincorporated  association  may  be  assigned  by  such  trustees,  ani. 
their  assignment  conveys  the  legal  title,  provided  there  is  no  restric- 
tion upon  such  alienation  by  the  by-laws  of  the  association.^* 

A  legatee  to  whom  a  mortgage  has  been  specifically  bequeathed,  or 
bequeathed  in  general  as  a  part  of  the  testator's  personal  property,  to 
hold  for  life,  with  remainder  over  to  others  after  the  death  of  the 
first  taker,  may  make  a  valid  assignment  of  the  mortgage,  inasmuch 
as  such  a  sale  may  be  necessary  in  order  to  obtain  the  income  and 
protect  the  property  from  loss.^''  Whether  or  not  the  legatees  of  a 
mortgagee  may  be  considered  as  having  the  legal  title,  their  assign- 
ment of  the  mortgage  will  pass  an  equity,  valid  against  all  except  in- 
tervening creditors;  and  a  stranger  to  the  transaction  can  not  ques- 
tion the  validity  and  effect  of  such  assignment.^' 

§  796.  Executor  or  administrator. — An  executor  or  administrator 
can  generally  assign  a  mortgage  without  a  license  for  that  purpose, 
inasmuch  as  a  mortgage  is  regarded  as  only  a  chattel  interest,  which 
immediately  vests  in  the  personal  representative  of  the  mortgagee 
upon  his  decease.^''   While  this  rule  prevails  in  the  United  States,  in 

^  Webster  v.  Vandeventer,  6  Gray  Am.    Bee.     551;     La    Tourette    v. 

(Mass.)  428.    In  this  case  one  of  the  Decker,  64  Hun  632,  45  N.  Y.  St.  78, 

persons   to    whom,    "as   trustees   of  18  N.  Y.  S.  840;  Williams  v.  Teachey, 

the  society  of  Shakers  in  Enfield,"  85  N.  Car.  402;    Nell  v.  Newbern,  5 

a  mortgage  had  been  assigned,  had  N.  Car.  133;    Collamer  v.  Langdon, 

left   the   society    and   moved   away,  29  Vt.  32;    Hitchcock  v.  Merrick,  15 

and  engaged  in  other  business.     He  Wis.  522.   See  also  Douglass  v.  Du- 

had,    moreover,     received    a    large  rin,   51    Maine    121;    Williamson   v. 

sum  of  money  from  the  society  in  Bitting,   159   N.   Car.   321,  74   S.   B. 

consideration  of  his  claims.  808.    The  death  of  the  mortgagee  and 

"  Manahan    v.    Varnum,    11    Gray  administration  upon  the  estate  must 

(Mass.)  405.    See  post  §  799.  be  shown.     La  Tourette  v.  Decker, 

=*  Sutphen  v.  Ellis,  35   Mich.   446.  64  Hun  632,  45  N.  Y.  St.  78,  18  N.  Y. 

See   also    Proctor   v.    Robinson,    35  S.  840.     In  Massachusetts,  by  stat- 

Mich.  284.  ute  1788,  ch.  51,  §  1,  sale  of  a  mort- 

"  Cook  V.  Parham,  63  Ala.  456.  gage  might  be  made  by  an  executor 

"  Baldwin    v.    Hatchett,    56    Ala.  or  administrator  without  license  of 

461;    Libby  v.  Mayberry,  80  Maine  the  probate  court,  in  case  the  mort- 

137,  13  Atl.  577;   Crooker  v.  Jewell,  gagee  had  died  "before  recovery  of 

31  Maine  306;  McCauseland  v.  Balti-  seisin   and    possession."     The   Rev. 

more  Humane  &c.  Soc,  95  Md.  741,  Stat.  1836,  ch.  65,  §§  11,  14,  rendered 

52  Atl.  918;  Richardson  v.  Hildreth,  such   license   necessary.     Ex   parte 

8  Cush.  (Mass.)  225;  Baldwin  v.  Tim-  Blair,  13  Mete.  (Mass.)  126.    But  by 

mins,  3  Gray  (Mass.)  302;  Ex  parte  statute  1849,  ch.  47,  Gen.  Stat,  ch. 

Blair,  13  Mete.   (Mass.)   126;   John-  96,  §  12,  and  ch.  98,  §  5,  authority 

son   v.    Bartlett,    17   Pick.    (Mass.)  was  given  to  make  the  sale  without 

477;  Ladd  v.  Wiggin,  35  N.  H.  421,  69  license. 
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England  an  executor  can  not  assign  a  mortgage  given  to  his  testator, 
such  transfer  not  being  within  the  vendor  and  purchaser  act.^^ 

"When  a  mortgage  has  been  foreclosed  in  the  hands  of  an  executor 
oj-  administrator,  the  chattel  interest  of  the  mortgage  has  then  be- 
come real  estate,  and  he  should  obtain  a  license  of  court  before  sell- 
ing the  premises;  yet  in  such  case  a  conveyance  by  him  without 
license  would  not  be  void,  but  only  voidable  by  the  heirs  or  creditors 
of  the  deceased.  ^° 

An  assignment  of  a  mortgage  by  an  administrator  to  himself  as  an 
individual  is  not  void,  but  merely  voidable  at  the  election  of  the  heirs 
of  the  deceased.^" 

§  796a.  One  of  several  executors  or  administrators. — In  general 
one  of  two  or  more  executors  or  administrators  may  make  a  valid  as- 
signment of  a  mortgage  without  the  others  joining  in  the  act  of 
transfer  f^  and  this  rule  has  been  held  to  apply  as  well  to  a  mortgage 
taken  by  executors  in  their  own  names  as  such,  as  to  one  given  to  the 
testator  in  his  lifetime,  provided  the  money  when  received  would  be 
assets  of  the  testator's  estate.  But  a  bond  and  mortgage  given  to 
two  executors  in  payment  for  real  estate  of  the  testator,  sold  by  them 
under  a  power  in  the  will,  can  not  be  assigned  by  one  of  them,  with- 
out the  consent  of  the  other,  to  a  person  having  notice  of  the  co- 
executors'  interest.^^ 

An  assignment  by  the  executors  of  the  mortgagee  to  a  son  of  the 
testator,  who  is  also  a  coexeeutor,  is  valid.^^ 

§  797.  Foreign  administrator. — In  Massachusetts,  it  has  been  held 
that  a  foreign  administrator  can  not,  by  virtue  of  his  appointment  in 
another  state,  assign  the  mortgage,  a  mortgage  being  there  regarded 
as  an  interest  in  land.^*  Titles  to  real  estate  are  regulated  and  estab- 
lished by  the  lex  loci  rei  sitae;  and  whenever  the  official  act  of  an 
executor  or  administrator  is  necessary  to  make  title  to  real  estate,  his 

■»In  re  Spradbery,  14  Ch.  D.  514.  Co.  v.  Sturges,  33  N.  J.  Eq.  328;  Bo- 
See  also  In  re  White,  51  L.  J.  Ch.  gert  v.  Hertell,  4  Hill  (N.  Y  )  492 
856,  29  W.  R.  820;  In  re  Brooke,  46  ""Bogert  v.  Hertell,  4  Hill  (N.  Y.) 
L.  J.  Ch.  865.  492,  revg.  9  Paige  52,  3  Bdw.  Ch.  20. 

"Baldwin    v.    Timmins,    3    Gray  "=> Hitchcock   v.    Merrick,    15    Wis 

(Mass.)   302.  522. 

=»  Read  v.  Knell,  143  N.  Y.  484,  39  =»  Cutter    v.    Davenport,    1    Pick. 

N.  B.  4.  (Mass.)   81,  11  Am.  Dec.  149.     But 

^Bac.    Ab.    Exrs.    &   Admrs.    D.;  see  Clark  v.  Blackington,  110  Mass. 

George   v.   Baker,   3   Allen    (Mass.)  369. 
326n;    New  York  Mutual  Life   Ins. 
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authority  must  appear  by  letters  testamentary,  or  letters  of  adminis- 
tration granted  in  the  state  where  the  land  is  situated. ^° 

But  in  New  York  and  other  states  where  a  mortgage  is  not  re- 
garded as  a  title  to  land,  but  merely  a  lien,  a  foreign  administrator 
can  make  a  valid  assignment/"  though  such  administrator  could  not 
maintain  a  suit  upon  the  mortgage.^^  In  New  Hampshire  it  has  been 
held  that  an  executor,  having  by  virtue  of  his  appointment  in  another 
state  obtained  title  to  a  negotiable  note  secured  by  a  mortgage  on 
land  in  New  Hampshire,  could  transfer  title  thereto  by  assignment, 
and  that  the  assignee  could  maintain  an  action  in  his  own  name  on 
the  note  and  mortgage  in  that  state.^^ 

Under  the  Michigan  statutes,  a  foreign  administrator  can  not  make 
a  valid  assignment  of  a  mortgage  on  lands  in  that  state.^"  But  under 
the  "Wisconsin  statutes,  a  foreign  administrator,  acting  under  letters 
testamentary  duly  granted  in  another  state,  may  execute  a  power 
of  sale  in  a  mortgage  on  land  in  Wisconsin,  belonging  to  the  dece- 
dent's estate,  without  having  the  will  probated  there.^"  Although,  in 
the  absence  of  statutory  provision,  an  administrator  can  not  sue  out- 
side of  the  state  in  which  he  is  commissioned ;  nevertheless  notes  held 
by  the  deceased  at  the  time  of  his  death,  secured  by  mortgages  on 
lands  in  another  state,  are  assets  in  the  hands  of  his  domiciliary  ad- 
ministrator, and  his  administrator  may  sue  on  them  in  the  state  where 
the  land  lies.^^ 

§  798.  Corporations. — A  corporation  may  assign  a  mortgage  which 
it  holds.  It  may  assign  the  debt,  and  the  mortgage  follows  as  an  in- 
cident. This  is  so  even  in  a  state  where  it  is  held  that  a  corporation 
can  not  exercise  a  power  of  sale.^^  Authority  to  assign  the  debt  and 
security  should  regularly  proceed  from  the  board  of  directors  of  the 
corporation  holding  the  mortgage.^^  But  the  president  of  a  corpora- 
tion or  other  principal  officer  duly  authorized  may  make  the  assign- 
ment.^*   A  treasurer  or  other  officer  of  a  corporation  has  no  authority 

==  HutcMns  V.  State  Bank,  12  Mete.  =»Eells   v.    Holder,    12    Fed.    668. 

(Mass.)    421,  424.  But  see  Moore  v.  Jordan,  36  Kans. 

« Smith   V.    Tiffany,    16   Hun    (N.  271,  13  Pac.  337,  59  Am.  Rep.  550. 

Y.)  552;  Cone  v.  Nimocks,  78  Minn.  '^See  post  §  1785. 

249,  80  N.  W.  1056;    Gove  v.  Gove,  »» Chilton   v.   Brooks,   71   Md.  445, 

64  N.  H.  503,  15  Atl.  121.  18  Atl.  868;  Manahan  v.  Varnum,  11 

"See  post  §  1389.  Gray  (Mass.)  405;  Johnson  v.  Bush, 

^Gove  V.  Gove,  64  N.  H.  50S,  15  3  Barh.  Ch.   (N.  Y.)   207;   Continen- 

Atl.  121.  tal  Trust  Co.   v.   Winton,   4   Lack. 

^Reynolds  v.  McMullen,  55  Mich.  Jur.   (Pa.)   383. 

568,  22  N.  W.  41,  54  Am.  Rep.  386.  *>  Irwin   v.   Bailey,   Fed.   Cas.   No. 

'"Hayes  v.  Frey,  54  "Wis.  503,  11  7079,   8   Biss.    (U.    S.)    523;    Lay   v. 

N.  "W;.  695.  Austin,  25  Fla.  933,  7  So.  143;  Jack- 
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by  virtue  of  his  office  merely,  and  aside  from  tlie  authority  of  a  by-law 
or  a  special  power  given  by  the  company,  to  execute  an  assignment  of 
a  mortgage,  and  his  use  of  the  seal  of  the  corporation,  of  which  he 
has  charge,  does  not  serve  to  give  the  assignment  so  made  by  him 
any  validity.^'  Of  course  a  subsequent  ratification  of  the  act  by  the 
corporation  will  supply  the  original  want  of  authority,  and  make  the 
act  valid.^°  Where  the  assignment  of  the  mortgage  is  signed  in  the 
name  of  a  corporation  by  its  treasurer,  with  the  seal  of  the  corpora- 
tion, the  fact  that  the  notes  and  mortgage  have  been  delivered  to  the 
assignee  by  the  corporation  is  sufficient  evidence  that  the  treasurer 
was  authorized  to  make  the  assignment,  and  amounts  to  a  ratification 
of  his  act,  if  not  previously  authorized.^^  Where  a  trust  deed  is  exe- 
cuted to  a  trustee  to  secure  an  indebtedness  to  a  person  named  as 
secretary  and  treasurer  of  an  insurance  company,  the  deed  sufficiently 
shows  that  the  company ,  is  the  beneficiary,  so  that  it  is  entitled  to 
transfer  the  debt  secured  by  the  deed  together  with  the  security.'* 

An  assignment  made  by  a  corporation  should  be  executed  in  the 
name  and  under  the  seal  of  the  corporation  and  not  in  the  name  of 
an  officer  of  the  corporation,  under  his  hand  and  seal.  If,  however, 
the  mortgage  note  is  indorsed  by  the  treasurer  so  that  it  is  legally 
transferred,  a  court  of  equity  would  correct  the  assignment,  or  treat 
the  mortgage  as  transferred  with  the  debt.^'  An  assignment  by  in- 
dorsement on  the  back  of  the  mortgage  may  be  made  by  a  corporation 
as  well  as  an  individual,  and  such  an  assignment  need  not  be  executed 
by  an  attorney  appointed  by  the  corporation,  as  in  the  case  of  an 
assignment  by  a  formal  deed  requiring  aclmowledgment.*" 

§  799.  TJnincorporated  associations. — If  a  mortgage  be  made  or 
assigned  to  certain  persons  as  trustees  of  an  association  not  incor- 
porated, the  legal  title  vests  in  these  persons  jointly,  and  no  valid  as- 
signment can  be  made  by  the  association,  or  by  one  of  the  mortgagees, 
but  all  must  join  in  the  deed  in  order  to  make  a  valid  assignment." 

son  V.  Campbell,  5  Wend.    (N.  Y.)  =' Collier   v.    Alexander,    142    Ala. 

572.     See  also  Collier  v.  Alexander,  422,  38  So.  244. 

142  Ala.  422,  38  So.  244.  "  Commonwealth  v.  Reading  Sav. 

"England  v.  Dearborn,  141  Mass.  Bank,  137  Mass.  431. 

BIO,   592,   6   N.   E.   837;    Jackson   v.  ■"Chilton  v.   Brooks,   71  Md    445. 

Campbell,  5  Wend.  (N.  Y.)  572.  18  Atl.  868. 

»°Darst  V.  Gale,  83  111.  136;    Pal-  "  Austin  v.  Shaw,  10  Allen  ( Mass. ) 

mer  v.  Yates,  8  Sandf.  (N.  Y.)  137;  552;  Webster  v.  Vandeventer,  6  Gray 

Matthews  v.  Nefsy,  13  Wyo.  458,  81  (Mass.)  428;  Chapin  v.  First  Univer- 

Pac.  305,  110  Am.  St.  1020.  sallst  Church,  8  Gray   (Mass.)    580 

="  Matthews  v.  Nefsy,  13  Wyo.  458, 
81  Pac.  305,  110  Am.  St.  1030. 
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In  the  absence  of  any  evidence  that  power  of  alienation  by  such 
trustees  is  restrained  by  the  by-laws  of  the  association,  their  assign- 
ment of  a  mortgage  will  pass  the  legal  title.*^ 

The  organization  of  a  voluntary  loan  fund  association  into  a  cor- 
poration does  not  transfer  their  property  without  a  formal  convey- 
ance or  assignment.'*^  Neither  does  the  title  vest  in  new  trustees  who 
may  be  elected  from  time  to  time,  but  remains  in  the  original  trustees 
or  their  survivors  until  transferred  by  their  deed.** 

§  800.  Partnerships. — A  mortgage  to  a  partnership  should  be  as- 
signed by  a  deed  executed  by  all  the  partners ;  for  although  it  belongs 
to  the  partnership,  the  legal  estate  is  in  the  individual  members  of 
it,  as  tenants  in  common.  One  partner  can  not  make  a  legal  assign- 
ment by  executing  an  assignment  in  the  name  of  the  firm,*"  but  he 
can  make  an  equitable  assignment  by  a  transfer  of  the  debt;  and 
therefore  a  mortgage  to  a  partnership  to  secure  a  debt  due  the  firm 
will  equitably  pass  by  an  assignment  of  all  debts  due  the  firm,  exe- 
cuted in  the  name  of  the  firm  by  one  member  of  it,  to  secure  a  debt 
due  from  the  firm  to  the  assignee.*'  And  it  has  been  held  that  either 
member  of  a  firm  may  make  a  valid  assignment  of  a  mortgage  by  an 
instrument  to  which  he  signs  the  firm-name,  provided  there  is  no 
contrary  restriction  in  the  partnership  agreement. *''  It  has  also  been 
held  that  a  partner  who  transferred  and  delivered  a  partnership  note 
to  himself  as  financial  agent  of  a  creditor  of  the  partnership,  thereby 
effectively  invested  the  assignee  of  the  note  with  the  title  to  the  mort- 
gage given  to  secure  the  note.** 

Although,  as  a  general  rule,  a  partner  can  not  bind  his  copartners 
by  an  instrument  under  seal,  yet,  as  he  can  make  an  equitable  assign- 
ment without  using  a  sealed  instrument  at  all,  the  addition  of  a  seal 
does  not  vitiate  such  an  assignment,  any  more  than  the  addition  of  a 
seal  to  a  bill  of  sale  of  goods  would  vitiate  the  sale.*" 

"Manahan   v.   Varnum,   11   Gray  Berry,  19   S.  Dak.   625,  104  N.  W. 

(Mass.)   405.  311. 

■°  Manahan  v.    Varnum,    11    Gray  "  Morrison,     v.     Mendenhall,     18 

(Mass.)    405;    Holland    v.    Cruft,    3  Minn.  232;   Galway  v.  FuUerton,  17 

Gray  (Mass.)  162,  173.  N.  J.  Eq.   389;    Everit  v.  Strong,  5 

■"Peabody   v.    Eastern    Methodist  Hill   (N.  Y.)   163,  affd.  7  Hill  585; 

Society,  5  Allen  (Mass.)  540.  Moses  v.  Hatfield,  27  S.  Car.  324,  3 

"See   Dillon   v.    Brown,    11   Gray  S.    E.    538.      See    also    Wenham   v. 

(Mass.)  179,  71  Am.  Dec.  700.    See  Campbell,  4  Ohio  Dec.  122. 

ante  §§  119-122.  « Miller  v.  Berry,  19  S.  Dak.  625, 

« Dubois'  Appeal,  38  Pa.   St.  231,  104  N.  W.  311. 

80  Am.  Dec.  478.    See  also  Miller  v.  '"Everit  v.  Strong,  5  Hill  (N.  Y.) 

163. 
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§  801.  Agents  and  attorneys. — An  assignment  of  a  mortgage  may 
be  executed  by  tbe  duly  authorized  agent  or  attorney  for  the  mort- 
gagee or  other  owner,  but  an  assignment  made  without  proper  au- 
thority is  ineffective  to  pass  title.^"  A  mortgage  being  an  estate  or  in- 
terest in  land  can  be  assigned  only  by  deed.  An  attorney  executing  an 
assignment  in  behalf  of  his  principal  must  have  authority  under  seal. 
That  he  is  an  attorney  in  fact  is  not  sufficient,  without  a  subsequent 
ratification.  But  if  one  partner  execute  an  assignment  in  behalf  of  his 
copartner,  in  the  course  of  the  partnership  business,  under  the  au- 
thority of  the  partnership  articles  which  are  under  seal,  and  provide 
that  the  business  of  the  partnership  shall  be  transacted  by  the  person 
who  executed  the  assignment,  the  authority  is  sufficient.  It  is  not 
necessary  to  the  validity  of  the  foreclosure  of  the  mortgage  so  assigned 
that  the  authority  to  execute  the  assignment  should  be  recorded.^^ 

It  is  not  even  necessary  that  the  agent's  authority  should  be  in 
writing.  A  delivery  of  the  mortgage  by  the  agent,  in  pursuance  of 
the  owner's  instructions,  is  sufficient  to  transfer  the  equitable  title  to 
the  mortgage,  and  to  authorize  the  assignee  to  maintain  a  bill  in 
equity  to  foreclose  the  mortgage.'^  And  a  delivery  of  mortgage  bonds 
and  notes  by  an  agent,  even  without  an  indorsement  authorized  by 
the  mortgagee,  has  been  held  to  transfer  the  debt."^ 

§  802.  Mortgage  of  indemnity. — The  condition  of  a  mortgage  of 
indemnity  is  saved  if  the  debt  for  which  the  indemnity  is  taken  is  paid 
by  the  principal  debtor,  according  to  its  terms.  The  mortgage  in  that 
case  never  becomes  operative  and  available,  and  the  mortgagee  has 
then  no  interest  which  he  can  assign.  It  is  immaterial  in  this  respect 
whether  the  original  debt  is  paid  by  the  mortgagor  in  money  or  by 
a  new  note,  with  other  sureties;  the  mortgagee  not  being  upon  the 
renewed  note  is  exonerated  and  discharged  from  his  liability,  and  his 
interest  under  his  mortgage  having  ceased,  he  can  not  pass  any  in- 
terest by  an  assignment  of  it,  even  to  the  new  sureties.^* 

A  mortgage  given  to  secure  a  contingent  debt,  or  an  indemnity 

"California   L.   &c.    Co.    v.   Ham-  "Morrison     v.      Mendenhall,     18 

mell,    101    Cal.    250,    35    Pac.    765;  Minn.    232.     See    also    Atkinson    v. 

Yard's  Appeal,  9  Pa.  Cas.  209,  12  Atl.  Patterson,  46  Vt.  750. 

359;    Friend  v.  Yahr,  126  Wis.  291,  "Moreland  v.  Houghton,  94  Mich. 

104  N.  W.  997,  1  L.  R.  A.    (N.  S.)  548,  54  N.  W.  285. 

891,  110  Am.  St.  924.     The  delivery  ■«  McMillan  v.  Craft,  135  Ala.  148, 

of  an  assignment  in   blank  consti-  33  So.  26. 

tutes  the   assignee  the  mortgagee's  "Abbott     v.     Upton,      19      Pick, 

agent  to  fill  in  the  blank.     Koch  v.  (Mass.)    434;    Bonham  v.  Galloway, 

Kinkle,  35  Pa.  Super.  Ct.  421.     See  13  111.  68.    The  condition  in  this  lat- 

ante  §  790a.-  ter  case  was  that  if  the  mortgagor 
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mortgage,  is  assignable  when  the  liability  of  the  mortgagee  becomes 
fixed  by  a  breach  of  the  covenant  of  indemnity.  So  a  mortgage  of 
indemnity  is  assignable  after  the  mortgagee  has  paid  the  debt  against 
which  he  is  indemnified;  but  until  that  time  he  has  nothing  that  he 
can  assign.^®  If,  however,  he  procures  the  payment  of  the  debt  by 
a  third  person  for  his  benefit,  he  may  transfer  the  mortgage  to  such 
third  person  as  security  for  the  payment,  although  this  be  done  before 
the  maturity  of  the  debt;  and  the  mortgagor  can  not  claim  that  such 
payment  is  a  performance  of  the  condition  of  the  mortgage,  so  as  to 
revest  the  title  in  him."® 

A  mortgage  given  in  part  to  secure  a  debt  of  the  mortgagor,  and 
ia  part  to  secure  the  mortgagee  from  liability  as  surety,  is  assign- 
able, and  the  principal  creditor  is  not  entitled  to  be  subrogated  to 
the  mortgagor  as  against  the  assignee.'^ 

A  mortgage  containing  a  personal  covenant  on  the  part  of  the 
mortgagees  "to  use  all  proper  diligence"  to  reach  certain  outside 
funds  and  apply  same  on  the  mortgage  debt,  is  assignable,  when  the 
mortgagees  have  fully  complied  with  all  the  obligations  assumed  in 
the  mortgage,  and  paid  the  debt  it  was  given  to  indemnify  them 
against.^* 

It  must  appear,  however,  that  the  assignment  was  made,  or  at 
least  agreed  upon,  at  the  time  the  assignee  paid  the  debt  for  which 
the  mortgage  was  given  as  indemnity;  otherwise  the  payment  will  dis- 
charge the  debt,  and  the  assignment  will  not  pass  any  interest  as 
against  any  intervening  interest.    Thus,  for  instance,  where  a  third 

should  pay  and  satisfy  his  note,  by  Weeks  v.  Baton,  15  N.  H.  145;  Wal- 

renewal  or  otherwise,  then  the  mort-  ler  v.  Oglesby,  85  Tenn.  321,  3  S.  W. 

gage  should  be  void;  and  it  was  re-  504.     See  also  Jones  v.  Quinnipiack 

newed  with  different  sureties.     One  Bank,  29  Conn.  25;  Camp  v.  Smith, 

ground  of  the  decision  was  that  a  5   Conn.   80;    Stewart  v.   Preston,  1 

transfer  to   others  was  not  within  Fla.  10,  44  Am.  Dec.  621. 

the  contemplation  of  the  parties  at  ""  Murray    v.     Catlett,     4     Greene 

the   time    of   the    execution    of  the  (Iowa)  108;  Camp  v.  Smith,  5  Conn, 

mortgage.     But   the   same   decision  80.    The  condition  of  the  mortgage 

was    reached    in    the    former    case  in  this  case  was  that  the  mortgagor 

without  this  special  form  of  condi-  would  "well  and  truly  pay  said  note 

tion.     See  ante  §§  379-387.  according  to  its  tenor."     Before  the 

""Carper  v.  Hunger,  62  Ind.  481;  maturity    of   the   note   he    told   the 

Pierce  v.  Batten,  3  Kans.  App.  396,  mortgagee  that  he  must  provide  for 

42  Pac.  924;  Amonett  v.  Fisk,  2  La.  the  note,  and  four  days  before   it 

Ann.  263;  Abbott  v.  Upton,  19  Pick,  became  due  the  mortgagee  arranged 

(Mass.)   434;    Murray  v.  Porter,  26  for  its  payment  by  another  to  whom 

Nebr.  288,  41  N.  W.  1111;    Wallace  he  transferred  the  mortgage. 

V.   Goodall,   18   N.   H.   439;    Hall   v.  "Waller  v.  Oglesby,  85  Tenn.  321, 

Cushman,  16  N.  H.  462,  43  Am.  Dec.  8  S.  W.  504.     See  post  §  883a. 

562  (not  assignable  before  breach);  '''Smith  v.  Lusk,  119  Ala.  394,  24 

Bancroft  v.  Marshall,  16  N.  H.  244;  So.  256. 
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person,  under  an  agreement  with  the  principal  debtor,  and  not  with 
the  surety  who  held  the  mortgage,  paid  the  debt  in  three  instalments, 
but  did  not  take  an  assignment  of  the  mortgage  until  the  time  of 
paying  the  last  instalment,  it  was  held  that,  in  the  absence  of  proof 
of  any  arrangement  with  the  mortgagee  for  an  assignment,  the  first 
two  payments  extinguished  the  mortgage  pro  tanto,  and  that  it  was 
not  in  the  power  of  the  parties  to  revive  it  as  against  intervening  in- 
cumbrancers."" 

An  assignment  of  a  mortgage  of  indemnity  by  the  mortgagee  con- 
fers upon  the  assignee  only  the  right  to  recover  the  amount  already 
paid  on  the  paper  by  the  mortgagee  and  which  he  could  recover.  The 
assignment  limits  the  security  to  the  amount  then  actually  paid,  and 
a  reassignment  of  the  mortgage  does  not  revive  the  security  for  more 
than  the  amount  for  which  it  was  a  security  before  the  assignment.'" 

§802a.  Mortgage  to  secure  future  advances. — A  mortgage  which 
is  expressly  made  to  secure  future  advances,  as  well  as  services  ren- 
dered by  the  mortgagee  in  the  past  and  to  be  rendered  in  future,  may, 
with  the  verbal  consent  of  the  mortgagor,  be  assigned  as  collateral  se- 
curity for  a  loan.®"^ 

Although  mortgages  to  secure  future  advances  be  prohibited  by 
statute,  a  mortgage  originally  given  to  secure  an  existing  indebtedness 
may  be  assigned  as  security  for  future  advances,  since  the  assignment 
does  not  change  the  character  of  the  debt  secured  by  the  mortgage.'" 

§  803.  Mortgage  for  support. — A  mortgagee  may  assign  his  in- 
terest in  a  mortgage  for  support,'^  after  breach  of  condition,  but  no 
action  at  law  can  be  maintained  by  the  assignee  until  actual  breach 
and  perhaps  an  entry  for  condition  broken.'*  The  assignment  of  a 
mortgage  conditioned  for  the  support  of  the  mortgagees,  after  a 
breach  of  the  condition,  does  not  operate  as  a  release  of  the  claim  for 
support.  The  assignee  may  claim  the  performance  of  the  condition 
of  the  mortgage  for  the  benefit  of  the  mortgagee.  The  mortgagor  has 
no  occasion  to  object  to  the  assignment.  This  affects  his  rights  and 
duties  in  only  one  respect;  if  he  has  notice  of  the  assignment,  he  must 
pay  to  the  assignee  any  sum  that  is  due  as  damages  for  past  breaches 
of  the  condition  to  support.'^ 

"Pelton  v.  Knapp,  21  Wis.  63.  "^  Ottaquechee  Sav.  Bank  v.  Holt, 

"O'Hara  v.  Baum,  88  Pa.  St.  114.  58  Vt.  166,  1  Atl    485 

"Hidden  v.  Kretzschmar,  37  Fed.  « Bryant  v.  Erslcine,'  55  Maine  153. 

i\ .       T.     ,    XT  .   T,     ,        ,  °°  Mitcliell  V.  Burnham,  57  Maine 

»^Lime  Roclc  Nat.  Bank  V.  Mowry.  314;    Savings  Bank  v.  Holt    58  Vt 

66  N.  H.  598,  22  Atl.  555.  166,  1  Atl.  485;  Joslyn  v.  Parlin,  54 

Vt.  670.     See  ante  §§  388-395. 


271 


WHAT    CONSTITUTES 


§  804 


IV.    What  Constitutes  an  Assignment 


Section 

804.  Assignment  of  mortgage  with- 

out the  debt. 

805.  Debt  included  in  assignment. 

806.  Delivery  of  mortgage  without 

note. 

807.  Assignment    of    mortgage   and 

delivery  of  note. 

808.  Conveyance     of     premises     by 

mortgagee  —  Quitclaim     and 
warranty. 


Section 

809.  Deed  by  heir  of  mortgagee  be- 

fore foreclosure. 

810.  Mortgage  by  mortgagee. 

810a.  Devise  by  mortgagee  or  con- 
tract purchaser. 

811.  Conveyance  of  part  of  the  es- 

tate by  mortgagee. 

812.  Irregular    or    void    foreclosure 

sale. 


§  804.  Assignment  of  mortgage  without  the  debt. — ^A  mortgage, 
apart  from  the  debt  secured,  is  not  a  proper  subject  of  transfer,  and 
its  attempted  assignment  alone  has  frequently  been  held  a  nullity, 
conferring  no  legal  rights  on  the  assignee.^  Other  courts  fully  agree- 
ing with  this  doctrine  that  an  assignment  of  a  mortgage  without 
the  debt  secured  conveys  no  beneficial  interest  therein,  have  said  that 
the  assignee  takes  only  a  naked  legal  estate,  which  he  will  hold  in  trust 
for  the  owner  of  the  note  or  other  mortgage  debt.^   The  indebtedness 


^Carpenter  v.  Longan,  16  Wall. 
(U.  S.)  271,  21  L.  ed.  314;  Orman  v. 
Assets  Co.,  204  Fed.  289;  Doe  v.  Mc- 
Loskey,  1  Ala.  708;  Nagle  v.  Macy, 
9  Cal.  426;  Peters  v.  Jamestown 
Bridge  Co.,  5  Cal.  334,  63  Am.  Dec. 
134;  Bulkley  v.  Chapman,  9  Conn. 
5;  Jordan  v.  Sayre,  24  Fla.  1,  3  So. 
329;  Sanford  v.  Kane,  133  111.  199, 
24  N.  E.  414,  23  Am.  Rep.  602,  8  L. 
R.  A.  724;  Medley  v.  Elliott,  62  111. 
532;  Hamilton  v.  Lubukee,  51  111. 
415,  99  Am.  Dec.  562;  Hamilton  v. 
Browning,  94  Ind.  242;  Hubbard  v. 
Harrison,  38  Ind.  323;  Johnson  v. 
Cornett,  29  Ind.  59;  Hough  v.  Os- 
borne, 7  Ind.  140;  Smith  v.  Booth 
Bros.  &c.  Granite  Co.  (Maine),  92 
Atl.  103;  Wyman  v.  Porter,  108 
Maine  110,  79  Atl.  371;  "Webb  v. 
Flanders,  32  Maine  175;  Poster  v. 
Johnson,  39  Minn.  378,  40  N.  W. 
255;  Cornish  v.  Woolverton,  32  Mont. 
456,  81  Pac.  4,  108  Am.  St.  598; 
Webb  V.  Hoselton,  4  Nebr.  308,  19 
Am.  Rep.  638;  Page  v.  Pierce,  26  N. 
H.  317;  Hobson  v.  Roles,  20  N.  H. 
41;  Dearborn  v.  Taylor,  18  N.  H. 
153;  Weeks  v.  Eaton,  15  N.  H.  145; 
Smith  V.  Smith,  15  N.  H.  55;  Rigney 
V.  Lovejoy,  13  N.  H.  247;  Ellison  v. 
Daniels,  11  N.  H.  274;  Southerin  v. 
Mendum,   5   N.    H.    420;    Devlin   v. 


Collier,  53  N.  J.  L.  422,  22  Atl.  201; 
Johnson  v.  Clarke  (N.  J.  Eq.),  28 
Atl.  558  (citing  text) ;  Garroch  v. 
Sherman,  6  N.  J.  Eq.  219;  Runyan 
V.  Mersereau,  11  Johns.  (N.  Y.)  534, 
6  Am.  Dec.  393;  Raynor  v.  Raynor, 
21  Hun  (N.  Y.)  36;  Blooming- 
dale  V.  Bowman,  51  Hun  639, 
21  N.  Y.  St.  247,  4  N.  Y.  S. 
60;  Wilson  v.  Troup,  2  Cow.  (N. 
Y.)  195,  14  Am.  Dec.  458;  Lamed 
V.  Donovon,  31  Abb.  N.  Cas.  (N.  Y.) 
308,  61  N.  Y.  St.  337,  29  N.  Y.  S. 
825;  Campbell  v.  Burch,  1  Lans.  (N. 
Y.)  178;  Ex  parte  Powell,  68  S.  Car. 
324,  47  S.  E.  440;  Miller  v.  Berry, 
19  S.  Dak.  625,  104  N.  W.  311;  Edgell 
v.  Stanford,  3  Vt.  202;  Wright  v. 
Sperry,  21  Wis.  331. 

"Duval  V.  McLoskey,  1  Ala.  708; 
Farrell  v.  Lewis,  56  Conn.  280,  14 
Atl.  931;  Carter  v.  Bennett,  4  Fla. 
283;  Barrett  v.  Hinkley,  124  111.  32, 
14  N.  E.  863,  7  Am.  St.  331;  Swan  v. 
Yaple,  35  Iowa  248;  Sangster  v. 
Love,  11  Iowa  580;  Pope  v.  Jacobus, 
10  Iowa  262;  Jordon  v.  Cheney,  74 
Maine  359;  Lunt  v.  Lunt,  71  Maine 
377;  Wyman  v.  Porter,  108  Maine 
110,  79  Atl.  371,  overruling  .Tohnson 
V.  Leonards,  68  Maine  237;  Miller  v. 
Blinn  (Mass.),  106  N.  E.  985;  Ladue 
V.  Detroit  &c.  R.  Co.,  13  Mich.  380, 
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can  not  pass  by  a  bare  transfer  of  the  mortgage.'  The  transfer  of  the 
debt  itself  is  essential  to  an  effective  assignment  of  the  mortgage.  But 
it  has  been  held  that  a  subsequent  delivery  of  the  notes  secured  would 
render  an  assignment  effective.*  However,  an  assignment  of  the 
mortgage  alone  and  separate  from  the  note  will  not  transfer  the  note 
unless  it  is  in  fact  delivered.^  A  mortgagee  may,  by  agreement,  fix  the 
rights  of  his  assignees  of  the  notes  secured  by  a  mortgage  to  the  mort- 
gage security,  and  such  an  agreement  may  be  implied  from  the  cir- 
cumstances of  the  transfer.^ 

When  it  is  said  that  a  transfer  of  a  mortgage  without  a  debt  se- 
cured by  it  is  a  nullity,'  the  qualification  should  be  made  that  where 
the  mortgagee  has  possession  by  virtue  of  his  mortgage,  or  where 
the  mortgagee  is  not  in  possession,  but  the  condition  has  been  broken, 
a  conveyance  or  assignment  of  the  mortgaged  premises  would  be  valid 
to  transfer  the  right  of  possession.' 

A  purchaser  of  the  mortgage  title,  not  finding  the  note  in  the  pos- 
session of  the  mortgagee,  is  held  to  take  it  subject  to  the  rights  of 
any  person  to  whom  the  mortgage  debt  has  been  previously  assigned.'' 


S7  Am.  Dec.  759;  Bailey  v.  Gould, 
Walk.  (Mich.)  478;  O'Mulcahy  v. 
Holley,  28  Minn.  31,  8  N.  "W.  906; 
Thayer  v.  Campbell,  9  Mo.  280; 
Hutchins  v.  Carleton,  19  N.  H.  487; 
Bell  V.  Morse,  6  N.  H.  205;  Merritt 
V.  Bartholicli;,  36  N.  Y.  44,  47  Barb. 
(N.  Y.)  253;  Aymar  v.  Bill,  5  Johns. 
Ch.  (N.  Y.)  570;  Jackson  v.  Willard, 
4  Johns.  (N.  Y.)  41;  Cooper  v.  New- 
land,  17  Abb.  Pr.  (N.  Y.)  342;  Cleve- 
land V.  Cohrs,  10  S.  Car.  224.  See 
also  Pratt  v.  Skolfield,  45  Maine 
386;  Dougherty  v.  Randall,  3  Mich. 
581. 

*  Carter  v.  Bennett,  4  Fla.  283; 
Webb  V.  Flanders,  32  Maine  175; 
Ellison  V.  Daniels,  11  N.  H.  274; 
Cooper  V.  Newland,  17  Abb.  Pr.  (N. 
Y.)  342;  Kernohan  v.  Manss,  53 
Ohio  St.  118,  41  N.  E.  258,  29  L.  R. 
A.  317;  Cleveland  v.  Cohrs,  10  S. 
Car.  224.  See  also  Weeks  v.  Eaton, 
15  N.  H.  145;  Smith  v.  Smith,  15  N. 
H.  55;  King  v.  Harrington,  2  Alk. 
(Vt.)  33,  16  Am.  Dec.  675.  But  see 
Tubman  v.  Lowekamp,  43  Md.  318; 
Klingenfeld  v.  Houghton,  1  Nebr. 
(Unof.)  868,  96  N.  Aiv.  76. 

'  Dudley  v.  Cadwell,  19  Conn.  218. 

"In  re  Tobin's  Estate,  139  Wis. 
494,  121  N.  W.  144. 


'Preston  v.  Morsman,  75  Nebr. 
358,  106  N.  W.  320. 

'Carpenter  v.  Longan,  16  Wall. 
(U.  S.)  271,  21  L.  ed.  313;  Orman  v. 
Assets  Co.,  204  Fed.  289;  Thayer  v. 
Campbell,  9  Mo.  280. 

» Hooper  v.  Birchfield,  138  Ala. 
423,  35  So.  351;  Taylor  v.  Agricul- 
tural &c.  Assn.,  68  Ala.  229;  Cook 
V.  Parham,  63  Ala.  456;  Welsh  v. 
Phillips,  54  Ala.  309,  25  Am.  Rep. 
679;  Smith  v.  Booth  Bros.  &c.  Gran- 
ite Co.  (Maine),  92  Atl.  103;  Farns- 
worth  V.  Kimball  (Maine),  91  Atl. 
954;  Pickett  v.  Jones,  63  Mo.  195; 
Campbell  v.  Birch,  60  N.  Y.  214; 
Oakman  v.  Walker,  69  Vt.  344,  38 
Atl.  63.  A  recent  Alabama  case 
holds  that  a  deed  by  the  mortgagee, 
though  not  in  possession,  operates 
as  a  conveyance  of  the  legal  title, 
and  as  an  equitable  assignment  of 
the  mortgage  debt.  Sadler  v.  Jeffer- 
son, 143  Ala.  669,  39  So.  380. 

"Fletcher  v.  Carpenter,  37  Mich. 
412;  Haescig  v.  Brown,  34  Mich. 
503;  Kellogg  v.  Smith,  26  N.  Y.  18; 
Brown  v.  Blydenburgh,  7  N.  Y.  141, 
57  Am.  Dec.  506;  Kitchin's  Appeal, 
196  Pa.  St.  321,  46  Atl.  418.  See  also 
Porter  v.  King,  1  Fed.  755;  Buehler 
V.  McCormick,  169  111.  269,  48  N.  E. 
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If,  however,  a  mortgagee  makes  a  deed  or  release  of  the  premises  or  a 
part  of  them  to  a  person  holding  from  other  sources  a  valid  title  to 
the  premises  subject  only  to  the  incumbrance  of  the  mortgage,  and 
who  has  no  object  in  acquiring  possession  of  the  personal  obligation, 
but  is  only  concerned  in  perfecting  his  title,  a  deed  or  transfer,  un- 
accompanied with  the  mortgage  debt,  avails  to  discharge  the  mort- 
gage lien.  If,  therefore,  the  purchaser  of  a  portion  of  an  estate  sub- 
ject to  a  mortgage,  which  the  mortgagee  has  assigned  by  an  unre- 
corded assignment,  afterward  takes  a  quitclaim  deed  of  the  whole 
estate  from  the  mortgagee,  he  acquires  a  good  title  to  the  part  which 
he  previously  held  as  against  the  mortgagee;  but  as  to  the  residue, 
no  such  title  as  would  prevail  against  the  prior  purchaser  of  the  mort- 
gage debt  accompanied  by  an  assignment  of  the  mortgage,  though  not 
recorded.^" 

§  805.  Debt  included  in  assignment. — An  assignment  of  the  mort- 
gage generally  carries  the  debt.  The  assignment  of  itself  conveys  the 
right  to  receive  payment  of  the  notes,  if  these  be  actually  sold  and 
delivered  to  the  assignee  of  the  mortgage;  or  if  they  be  in  terms  in- 
eluded  in  the  assignment,  though  they  be  not  actually  delivered  to 
the  assignee.^  ^  Especially  is  this  true  if  it  be  the  intention  of  the 
parties  that  the  assignee  should  acquire  a  beneficial  interest  in  the 
mortgage.^^  If  the  mortgage  does  not  recite  any  note  or  bond,  and 
the  mortgagor  fails  to  produce  it,  though  testifying  that  he  has  it  in 
his  possession,  the  inference  that  no  bond  or  note  was  given  is  justi- 
fied.^^   An  assignment  has  been  held  valid,  although  the  mortgage 

287;  Harding  v.  Durand,  36  111.  App.  cumstances  that  should  estop  him 

238;    Morrow   v.    Stanley,    119    Md.  from    setting   up   any   title   against 

590,  87  Atl.  484;  Murphy  v.  Barnard,  the  bona  fide  purchaser  of  the  debt, 

162  Mass.  72,  38  N.  E.  29,  44  Am.  St.  who  had  possession  of  the  bond,  and 

340;    Blunt  v.  Norris,  123  Mass.  55,  an  assignment  of  the  mortgage  In 

25  Am.  Rep.  14.     But  see  Richards  due  form,  to  vest  the  legal   estate 

Trust  Co.  V.  Rhomberg,  19  S.  Dak.  in  him  as  against  the  assignor,  and 

595,  104  N.  W.  268.     See  ante  §  483,  only  defective  as  to  any  others  in 

and  post  §  837.  not  being  recorded."    See  also  John- 

'"Wolcott  V.  Winchester,  15  Gray  son  v.  Leonards,  68  Maine  237. 
(Mass.)  461.  "As  a  purchaser,"  says  "Baldwin  v.  Raplee,  4  Ben.  (U. 
Mr.  Justice  Dewey,  delivering  the  S.)  433;  Seabury  v.  Hemley,  174 
opinion  of  the  court,  "he  must  have  Ala.  116,  56  So.  530;  Hilton  v.  Wood- 
known  that  the  possession  of  the  man,  124  Mich.  326,  82  N.  W.  1056; 
debt  was  essential  to  an  effective  Williams  v.  Teachey,  85  N.  Car.  402. 
mortgage,  and  that  without  it  he  "  Merritt  v.  Bartholick,  36  N.  Y. 
could  not  maintain  an  action  to  44,  34  How.  Prac.  129;  Bulkley  v. 
foreclose  the  mortgage.  The  not  Chapman,  9  Conn.  5. 
finding  it  in  the  possession  of  the  "  Parkhurst  v.  Berdell,  52  Hun 
mortgagee,  and  not  stipulating  for  614,  24  N.  Y.  St.  430,  5  N.  Y.  S.  328. 
any  transfer  of  such  debt,  are  cir-  See  also  Bergen  v.  Urbahn,  83  N.  Y. 

18 — Jones  Mtg. — ^Vol.  II 
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notes  were  not  specified  in  it,  where  they  were  delivered  to  the  as- 
signee at  the  same  time.^*  In  a  proceeding  to  foreclose,  it  is  neces- 
sary to  produce  the  notes  in  order  to  rebut  the  presumption  of  pay- 
ment which  would  result  from  their  absence.  The  note  is  the  most  di- 
rect and  proper  evidence  of  the  debt.  If  the  note  be  not  produced  its 
absence  must  be  accounted  for.^°  But  the  beneficial  interest  in  the 
debt  is,  however,  generally  included  in  an  assignment  of  the  mort- 
gage, although  the  terms  of  the  assignment  embrace  the  mortgage 
alone.  This  would  be  the  presumed  intention  of  the  parties  in  all 
cases  when  the  debt  has  not  been  already  transferred  to  another,^^  and 
an  adequate  consideration  is  paid.^^  The  mortgage  being  merely  an 
incident  of  the  debt  can  not  be  assigned  separately  from  it,  so  as  to 
give  any  beneficial  interest.  The  incident  may  pass  by  a  grant  of  the 
principal,  but  not  the  principal  by  the  grant  of  the  incident.^^  If 
the  mortgage  note  at  the  time  of  the  assignment  of  the  mortgage  be  in 
the  hands  of  a  third  person  to  whom  the  mortgagee  has  pledged  it  as 
security  for  a  loan,  the  note  passes  by  the  assignment  subject  only  to 
the  right  of  the  pledgee  of  the  note.^"  Whether  a  deed  by  the  mort- 
gagee or  a  formal  assignment  of  a  mortgage  by  him,  without  a  trans- 
fer of  the  notes,  passes  the  beneficial  interest  in  the  security,  is  a 
question  to  be  determined  by  the  intention  of  the  parties,  which 
may  be  gathered,  not  merely  from  the  words  of  the  deed  or  assign- 
ment, but  from  the  situation  of  the  parties  and  the  nature  of  the 

49;  Merritt  v.  Barthollck,  36  N.  Y.  Pa.  St.  394;   Northampton  Bank  v. 

44.  Balliet,  8  Watts  &  S.   (Pa.)   311,  42 

"Pratt  V.  Skolfield,  45  Maine  386;  Am.  Dec.  297.     See  also  Seabury  v. 

King  V.  Harrington,  2  Aik.  (Vt.)  33,  Hemley,  174  Ala.   116,   56   So.   530; 

16  Am.  Dec.  675.     See  also  Dudley  Tubman  v.  Lowekamp,  43  Md.  318. 

V.  Cadwell,  19  Conn.  218  (subsequent  If  a  mortgagee  assigns  a  mortgage 

delivery  of  note  sufilcient).  See  post  that  has  already  been  paid  to  an- 

§  807.  other,  he  becomes  liable  to  the  as- 

"  Field  v.  Anderson,  55  Ark.  546,  signee  for  the  amount  of  the  mort- 

18  S.  W.  1038;   Norris  v.  Kellogg,  7  gage,    on   the   principle   of    implied 

Ark.  112;  Beers  v.  Haw  ley,  3  Conn,  warranty  by  the  vendor  of  a  chattel. 

110;   Dowden  v.  Wilso.n,  71  111.  485;  Koch  v.   Hinkle,  35  Pa.   Super.   Ct. 

Moore  v.  Titman,  35  111.  310;  Lucas  421. 

V.  Harris,  20  111.  165;  George  v.  Lud-  "  Hewell  v.  Coulbourn,  54  Md.  59; 

low,   66   Mich.   176,  33   N.   W.   169;  Fletcher  v.  Carpenter,  37  Mich.  412. 

Hungerford  v.  Smith,  34  Mich.  300;  "Luetchford   v.   Lord,   132   N.   Y. 

Schumpert  v.  Dillard,  55  Miss.  348;  465,  30  N.  E.  850;   Bloomingdale  v. 

Burgwin  v.  Richardson,  10  N.  Car.  Bowman,  51  Hun  639,  4  N.  Y.  S.  60; 

203;   Bdgell  v.  Stanford,  3  Vt.  202;  Cleveland  v.  Cohrs,  10  S.  Car.  224; 

King  v.  Harrington,  2  Aik.  (Vt.)  33,  In  re  Tobin's  Estate,  139  Wis.  494, 

16  Am.  Dec.  675.     See  post  §  1469a.  121  N.  W.   144;    Hitchcock  v.   Mer- 

'"  Merritt  v.  Barthollck,  36  N.  Y.  rick,  18  Wis.  357;  Wilson  v.  Carpen- 

44,  47  Barb.  (N.  Y.)  253;  Cooper  v.  ter,  17  Wis.  512. 

Newland,  17  Abb.  Pr.   (N.  Y.)   342;  '^  Miller  v.  Hicken,  92  Cal.  229,  28 

Philips  V.  Bank  of  Lewistown,  18  Pac.  339. 
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transaction.^"  The  mere  circumstance  that  the  assignment  would  be 
inoperative,  unless  the  debt  be  held  to  pass  with  it,  is  not  sufficient, 
it  would  seem,  to  give  the  assignment  that  effect.  The  result  of  such 
holding  would  be  to  reverse  the  maxim  that  the  incident  passes  by  a 
grant  of  the  principal,  and  would  establish  the  contrary  rule  that  the 
principal  follows  the  incident.^^  The  fact  that  an  assignment  was 
made  at  the  request  of  the  mortgagor,  to  one  who  advanced  him 
money  at  the  time,  is  evidence  of  an  agreement  between  the  parties 
that  the  mortgage  should  no  longer  continue  a  security  for  the  pay- 
ment of  the  debt  which  it  was  originally  given  to  secure,  but  shoiild 
be  security  for  the  debt  then  created."^ 

§  806.  Delivery  of  mortgage  without  note. — ^The  mere  delivery  of 
the  mortgage  deed  without  the  bond  or  note  does  not  constitute  a 
transfer  of  it  either  by  way  of  sale  or  pledge,  though  the  full  consid- 
eration was  paid  or  money  was  advanced  upon  it.^^  There  is  in  such 
case  a  presumption  against  any  transfer.  Although  ineffective  at  law, 
the  mere  delivery  of  the  mortgage  instrument  has  been  held  to  con- 
stitute a  valid  assignment  in  equity.^* 

In  England  such  a  deposit  of  the  papers  would  constitute  a  valid 
lien,  and  is  a  very  common  mode  of  securing  a  loan.  But  in  this 
country,  under  the  recording  acts,  no  lien  upon  real  estate  can  be 
created  by  a  deposit  of  title  deeds.  Although  an  assignee  by  a  regular 
deed  of  assignment  has  knowledge  that  the  mortgage  has  been  de- 
posited with  a  solicitor  for  the  purpose  of  having  an  assignment  of  it 
made  to  another,  he  acquires,  by  the  deed  of  assignment  and  an  in- 
dorsement of  the  note,  a  prior  lien  upon  the  mortgaged  property,  and 

^'Bulkley  v.  Chapman,  9  Conn.  5;  246;  Daly  v.  New  York  &c.  R.  Co.,  55 

Lazarus  v.  Rosenburg,  70  App.  Dlv.  N.  J.  Eq.  595,  38  Atl.  202,  a£fd.  57 

105,  75  N.  Y.   S.  11,  distinguishing  N.  J.  Eq.  347,  45  Atl.  1092;  Fleming- 

Merritt  v.  Bartholick,  36  N.  Y.  44,  ton  Nat.  Bank  v.  Jones,  50  N.  J.  Eq. 

34  How.  Prac.  129.    See  also  Strong  244,  24  Atl.  928;  Denton  v.  Cole,  30 

v.   Jackson,   123   Mass.    60,   25   Am.  N.  J.  Eq.  244,  affd.  30  N.  J.  Eq.  732; 

Rep.  19.  Harris  v.  Cook,  28  N.  J.  Eq.  345;  Ka- 

"'Per   Parker,   J.,    in    Merritt   v.  mena  v.  Huelbig,  23  N.  J.  Eq.  78; 

Bartholick,  36  N.  Y.  44,  47  Barb.  258.  Galway  v.   Fullerton,   17  N.  J.   Eq. 

"Campbell  v.  Burch,  1  Lans.  (N.  389;  Strause  v.  Josephthal,  77  N.  Y. 

Y.)  178.  622;    Ex  parte  Smith,  2  Deac.  &  C. 

^  Bowers  v.  Johnson,  49  N.  Y.  432;  271.     See  also  Lyford  v.  Ross,   33 

Merritt  v.  Bartholick,  36  N.  Y.  44,  Maine    197;     Smith    v.    Kelley,    27 

47  Barb.   253.     See  also  Adams  v.  Maine  237,  46  Am.  Dec.  595;  Greely 

Parker,  78  Mass.  53;  Warden  v.  Ad-  State  Bank  v.  Line,  50  Nebr.  434,  69 

ams,  15  Mass.  233.  N.  W.  966;   Morris  Canal  &c.  Co.  v. 

"  McMillan  v.  Craft,  135  Ala.  148,  Fisher,  9  N.  J.  Eq.  667,  64  Am.  Dec. 

33  So.  26;  Dacus  v.  Streety,  59  Ala.  423;    Bowers  v.  Johnson,  49  N.  Y. 

183;  Hutchings  v.  Low,  13  N.  J.  L.  432;  John  H.  Mahnken  Co.  v.  Pelle- 
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it  does  not  matter  that  the  mortgage  deed  itself  is  not  delivered  to 
Hm.=^ 

§  807.  Assignment  of  mortgage  and  delivery  of  note. — When  a 
mortgage  has  been  formally  assigned  and  the  mortgage  note  delivered 
to  the  assignee  without  any  indorsement  of  it,  the  mortgagor  is  not 
justified  in  refusing  payment  to  the  assignee  on  the  ground  that  the 
note  has  not  been  indorsed  by  the  payee.  ^^  The  formal  assignment, 
duly  acknowledged  and  recorded,  and  the  possession  of  the  note,  are 
the  best  possible  evidence  of  ownership,  and  the  assignee  is  entitled  to 
demand  and  enforce  payment  whether  the  note  is  indorsed  or  not,  or 
whether  it  be  negotiable  or  not."  Such  an  assignment  is  a  good 
equitable  transfer  of  the  mortgage  and  note.^^  Although  an  assign- 
ment by  a  corporation  is  so  defective  in  signature  and  attestation  as 
not  to  transfer  the  mortgage  and  land,  the  note  indorsed  only  by  the 
treasurer  of  the  corporation  as  such,  passes,  and  a  court  of  equity 
will  correct  the  assignment,  and  treat  the  mortgage  as  transferred 
with  the  debt.^"  It  is  suiSeient  evidence  of  an  intention  to  pass  the 
beneficial  interest  in  them. 

When,  however,  there  is  no  separate  obligation  for  the  mortgage 
debt,  and  no  express  covenant  in  the  mortgage  for  the  payment  of 
it,  then  the  remedy  upon  the  mortgage  is  confined  to  the  lands,  and 
an  assignment  of  the  mortgage  necessarily  transfers  all  the  mortga- 
gee's rights  under  it.^"  The  mortgage  is  then  the  principal  and  only 
thing,  and  is  not  an  incident  to  anything  else. 

The  assignee  of  a  mortgage  without  the  debt  can  maintain  no 
action  upon  it  except  at  the  request  of  the  holder  of  the  bond  or  note 
secured  by  it.  Judgment  could  only  be  entered  upon  producing  the 
separate  obligation  for  the  debt.^^  According  to  the  principles  of 
equity  courts,  the  assignee  of  the  legal  title,  holding  it  as  trustee  for 
the  benefit  of  the  holder  of  the  mortgage  debt,  would  be  compelled 

treau,  93  App.  Div.  420,  87  N.  Y.  S.  » Pratt  v.  Skolfield,  45  Maine  386. 

737   (delivery  with  intention  to  as-  See    also    Strong    v.    Jackson,    123 

sign  sufficient).  Mass.  60,  25  Am.  Rep.  19. 

'"Warden  v.  Adams,  15  Mass.  233.  ^Commonwealth  v.  Reading  Sav. 

See  ante  §§  179-187,  457.  Bank,  137  Mass.  431. 

""Moreland  v.  Houghton,  94  Mich.  =»  Caryl  v.  Williams,  7  Lans.    (N. 

548,  54  N.  W.  285;  Pease  v.  Warren,  Y.)     416;     Severance    v.    Griffith,    2 

29  Mich.  9,  18  Am.  Rep.  58;  King  v.  Lans.  (N.  Y.)  38;  Hone  v.  Fisher,  2 

Harrington,  2  Aik.  (Vt.)  33,  16  Am.  Barb.  Ch.   (N.  Y.)   559;    Coleman  v. 

Dec.  675.    But  see  Thorndike  v.  Nor-  Van  Rensselaer,  44  How.  Pr.  (N.  Y.) 

ris,  24  N.  H.  454;  Kelly  v.  Burnham,  368. 

9  N.  H.  20.  "Webb  v.  Flanders,  32  Maine  175; 

''  Morris  v.  Peck,  73  Wis.  482,  41  Garroch  v.  Sherman,  6  N.  J.  Eq.  219, 
N.  W.  623. 
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either  to  foreclose  the  mortgage  for  the  benefit  of  the  holder  of  the 
debt,  or  to  assign  it  to  him. 

Contrary  to  the  generally  received  doctrine,  it  is  held  in  Illinois  that 
a  mortgage  can  not  be  assigned  so  as  to  vest  the  legal  title  in  the 
assignee,  unless  the  debt  secured  be  of  a  character  assignable  at  law; 
or,  in  other  words,  unless  it  be  negotiable.  If  it  be  negotiable,  the 
assignee  becomes  the  legal  holder  of  the  indebtedness,  and  the  mort- 
gage as  a  mere  incident  passes  with  it,  and  the  legal  title  to  that  vests 
in  the  assignee.  Therefore  it  is  held  that  a  power  of  sale  in  a  mort- 
gage passes  to  the  assignee  in  the  latter  case,  and  may  be  exercised  by 
Iiim ;  but  in  the  former  case  the  assignment  vests  only  an  equitable  in- 
terest in  the  assignee,  and  therefore  the  power  can  be  exercised  only 
by  the  mortgagee  himself.^^ 

§  808.  Conveyance  of  premises  by  mortgagee — Quitclaim  and  war- 
ranty.— ^A  deed  of  release  or  quitclaim  or  other  conveyance  is  suffi- 
cient to  pass  the  interest  of  the  mortgagee,  when  there  is  no  separate 
obligation  for  the  payment  of  the  debt;^*  and  is  sufficient  also  when 
there  is  a  separate  obligation,  and  this  is  delivered  with  the  deed."*  A 
warranty  deed  is  not  only  equally  effectual,  but  would  also  pass  any 
title  subsequently  perfected  by  the  mortgagee.""  The  warranty  would 
also  operate  as  an  equitable  assignment  of  a  separate  debt."^   Where 

'"Mason  v.  Ainsworth,  58  111.  163.  tic  Fire  &c.  Ins.  Co.,  133  Mass.  457; 

"Hill  v.  More,  40  Maine  515,  525;  Gottlieb  v.  New  York,  128  App.  Div. 

Dorkray    v.    Noble,    8    Maine    278;  148,  112   N.  Y.   S.   545;    Blessett  v. 

Stark  V.  Boynton,  167  Mass.  443,  45  Turcotte,  20  N.  Dak.  151,  127  N.  W. 

N.  K  764;  Morse  v.  Curtis,  140  Mass.  505.     But  see  Hawley  v.  Levee,  66 

112,  2  N.  E.  929;    Blunt  v.  Norris,  Misc.  280,  123  N.  Y.  S.  4.    As  to  the 

123  Mass.  55;  Thompson  v.  Kenyon,  effect  of  a  record  of  an  assignment, 

100  Mass.  108;  Welch  v.  Priest,  8  Al-  see  ante  §  482. 

len  (Mass.)  165;  Freeman  v.  M'Gaw,  "'Dixfield    v.    Newton,    41    Maine 

15   Pick.    (Mass.)    82,    86;    Hunt  v.  221;   Furbush  v.  Goodwin,  25  N.  H. 

Hunt,  14  Pick.   (Mass.)   374,  382,  25  425;   Hobson  v.  Roles,  20  N.  H.  41; 

Am.  Dec.  400;   Felker  v.  Mowry,  69  Dearborn  v.  Taylor,  18  N.  H.  153; 

N.  H.  164,  38  Atl.  726;   Fletcher  v.  Mott  v.  German  Hospital,  55  N.  J. 

Chamberlain,  61  N.  H.  438,  468;  Ba-  Eq.   722,   S7  Atl.   757.     A  quitclaim 

con  V.  Goodnow,  59  N.  H.  415,  417;  deed   containing   an   assignment   of 

Weeks  v.  Eaton,  15  N.  H.  145;  Sev-  the  debt  is  sufficient  to  convey  the 

erance  v.  Griffith,  2  Lans.   (N.  Y.)  grantor's  interest.     Smith  v.  Booth 

38;  Rodriguez  V.  Hayes,  76  Tex.  225,  Bros.  &c.  Granite  Co.    (Maine),  92 

13  S.  W.  296;  CoUamer  v.  Langdon,  Atl.   103. 

29   Vt.   32;    Smithson   Land   Co.   v.  ==Ruggles    v.    Barton,    13    Gray 

Brautigam,  16  Wash.   174,  47  Pac.  (Mass.)  506;  Lawrence  v.  Stratton, 

434.     See  also  Sadler  v.  Jefferson,  6  Cush.   (Mass.)   163,  169. 

143    Ala.    669,    39    So.    380   (citing  '=  Hooper   v.   Birchfield,   138   Ala. 

text);     Conner    v.     Whitmore,     52  423,  35  So.  351;    Welsh  v.  Phillips, 

Maine  185   (quitclaim  by  mortgagee  54  Ala.  309.     As  to  the  effect  of  a 

in  possession);    Crooker  v.  Jewell,  deed   by   a   mortgagee  who  has   a 

31  Maine  306  (quitclaim  by  executor  power  of  sale  at  public  or  private 

of  mortgagee);  Southwick  v.  Atlan-  sale,  see  post  §  1821. 
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mortgagees  in  possession  after  default,  also  holding  under  a  defective 
deed  from  the  mortgagor,  conveyed  the  land  to  third  parties  by  war- 
ranty deed,  they  were  not  entitled  to  foreclose  after  the  mortgagor 
had  recovered  the  land  from  their  grantees,  since  their  conveyance  of 
the  land  operated  as  an  equitable  assignment  of  the  mortgage  debt 
to  their  grantees.^^  A  conveyance  by  a  mortgagee  of  a  portion  of 
the  mortgaged  premises  by  warranty  deed  may  operate  as  an  equi- 
table assignment  of  a  proportionate  part  of  the  mortgage  debt.'*  But 
a  mere  conveyance  by  the  mortgagee  of  the  mortgaged  premises  will 
not  per  se  operate  as  an  assignment  of  the  debt  secured  by  the  mort- 
gage.^* Thus  a  mere  quitclaim  by  a  mortgagee  will  not  of  itself  oper- 
ate as  a  complete  assignment  of  the  mortgage  obligation.*" 

A  conveyance  by  one  holding  an  absolute  deed,  intended  as  a  mort- 
gage, operates  as  an  assignment,  if  the  purchaser  has  notice  of  the 
separate  defeasance,  or  of  circumstances  which  make  the  transaction 
a  mortgage.*^  But  if  the  purchaser,  in  addition  to  receiving  a  convey- 
ance from  the  mortgagee,  procures  from  the  mortgagor  an  assignment 
of  his  equity  of  redemption,  he  is  then  vested  with  the  absolute  title, 
according  to  the  intention  of  the  parties,  although  his  grantor  had 


»' Hooper  v.  Birchfleld,  138  Ala. 
423,  35  So.  351. 

'*  Smith  V.  Hitchcock,  130  Mass. 
570.  See  also  Union  Mut.  L.  Ins. 
Co.  V.  Slee,  123  111.  57,  12  N.  E.  543, 
18  N.  E.  222;  Johnson  v.  Leonards, 
68  Maine  237;  McSorley  v.  Larissa, 
100  Mass.  270;  Wilson  v.  Troup,  2 
Cow.  (N.  Y.)  195.    See  post  §  811. 

»» Jordan  v.  Sayre,  29  Fla.  100,  10 
So.  823;  Everest  v.  Ferris,  16  Minn. 
26;  Hill  V.  Edwards,  11  Minn.  22; 
Smith  v.  Smith,  15  N.  H.  55;  Haw- 
ley  V.  Levee,  66  Misc.  280,  123  N.  Y. 
S.  4;  Purdy  v.  Huntington,  42  N.  Y. 
334.  See  also  Smith  v.  Booth  Bros. 
&c.  Granite  Co.  (Maine),  92  Atl. 
103. 

"New  Haven  Sav.  &c.  Assn.  v. 
McPartlan,  40  Conn.  90;  Johnson  v. 
Lewis,  13  Minn.  364;  Clark  v.  Clark, 
56  N.  H.  105;  Furbush  v.  Goodwin, 
25  N.  H.  425;  Hobson  v.  Roles,  20  N. 
H.  41;  Weeks  v.  Eaton.  15  N.  H. 
145;  Smith  v.  Smith,  15  N.  H.  55; 
Ellison  V.  Daniels,  11  N.  H.  274; 
Bell  V.  Morse,  6  N.  H.  205;  Hawley 
V.  Levee,  66  Misc.  280.  123  N.  Y.  S. 
4  (citing  text). 

"Halsey  v.  Martin,  22  Cal.  645; 
Cummings  v.  McDade,  118  Ga.  612, 


45  S.  E.  479;  Brown  v.  Gaffney,  28 
111.  149;  Howat  v.  Howat,  101  111. 
App.  158;  Mott  v.  Fiske,  155  Ind. 
597,  58  N.  E.  1053;  Radford  v.  Fol- 
som.  58  Iowa  473,  12  N.  W.  536; 
Klein  v.  McNamara,  54  Miss.  90; 
McMillan  v.  Davenport,  44  Mont.  23, 
118  Pac.  756.  Ann.  Cas.  1912  D,  984; 
State  Bank  v.  Mathews,  45  Nebr. 
659,  63  N.  W.  930,  50  Am.  St.  565; 
Eiseman  v.  Gallagher,  24  Nebr.  79, 
37  N.  W.  941;  English  v.  Rainear 
(N.  J.  Eq.),  55  Atl.  41;  Decker  v. 
Leonard,  6  Lans.  (N.  Y.)  264;  Nich- 
ols v.  Reynolds,  1  R.  I.  30,  36  Am. 
Dec.  238;  State  v.  Mellette,  16  S. 
Dak.  297,  92  N.  W.  395;  Webb  v. 
Crouch,  70  W.  Va.  580,  74  S.  B.  730, 
Ann.  Cas.  1914  A,  728.  See  also 
Clark  V.  Havard,  122  Ga.  273,  50  S. 
E.  108;  Leahigh  v.  White,  8  Nev. 
147;  Union  Mut.  L.  Ins.  Co.  v.  Slee, 
123  111.  57,  13  N.  B.  222.  If  the  pur- 
chaser has  not  such  notice,  but  in 
good  faith  purchases  an  indefeasible 
title,  the  mortgagee  will  in  equity 
be  treated  as  a  constructive  trustee 
for  the  price  for  which  he  sold  the 
land,  after  deducting  therefrom  the 
amount  of  the  mortgage  debt.  Lin- 
nell  V.  Lyford,  72  Maine  280. 
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only  a  mortgage  title  to  the  land.*^  A  mortgagee  holding  under  an 
absolute  deed  who  sells  and  conveys  part  of  the  mortgaged  premises 
must  account  to  the  grantor  for  the  amount  received  therefor;*^  and 
the  measure  of  damages  in  favor  of  the  mortgagor  is  the  value  of  the 
land  when  he  tenders  payment  and  demands  a  reconveyance,  less  the 
amount  of  the  debt  secured.**  But  where  the  land  was  sold  by  the 
grantee  in  a  security  deed  for  an  amount  in  excess  of  the  debt  se- 
cured, the  measure  of  damages  recoverable  by  the  grantor  was  held  to 
be  the  consideration  received,  less  the  debt  secured,  with  interest  on 
the  excess.*^ 

There  are  other  cases  in  which  a  deed  of  the  land  by  the  mortgagee 
will  pass  no  interest  at  all,  unless  it  be  a  mere  naked  legal  estate. 
Such  is  the  case  when  the  mortgagee  has  already  transferred  the  mort- 
gage debt.*'  A  mortgagee  can  not  convey  the  mortgaged  property  to 
a  stranger  and  at  the  same  time  retain  the  debt  it  was  given  to  secure. 
The  mortgagee  has  no  estate  in  the  land,  except  such  as  is  necessary 
for  securing  the  debt  due  to  him ;  he  has  no  estate  which  he  can  con- 
vey in  disconnection  with  the  debt.*^  Moreover,  the  deed  alone  will 
not  pass  the  mortgage  debt,  unless  the  intention  to  transfer  this  as 
well  is  expressed  in  it.  This  would  doubtless  be  the  case  when  it  ap- 
peared that  the  mortgagee  had  control  of  the  debt,  and  received  full 
consideration  for  it.*^  An  assignee  of  a  mortgage  by  a  deed  of  assign- 
ment in  the  form  of  a  conveyance  of  land,  without  an  express  assign- 
ment of  the  debt,  takes  subject  to  all  defenses  which  the  mortgagor 
or  his  grantor  has  to  the  debt  which  the  mortgage  is  given  to  secure. 
Such  assignee  does  not  attain  the  position  of  a  purchaser  for  value 
without  notice.*® 

Where  the  legal  title  is  regarded  as  remaining  in  the  mortgagor, 
and  the  mortgagee  only  acquires  a  right  to  enforce  payment  of  his 
claim,  it  is  held  that  a  deed  made  by  the  holder  of  the  mortgage  con- 
veying all  his  "estate,  title,  and  interest"  in  the  real  estate  mortgaged 
will  not  operate  as  an  assignment  of  the  mortgage,  for  this  is  a  con- 

« Gannon  v.  Moles,  209  111.  180,  70  484;  Hobson  v.  Roles,  20  N.  H.  41; 

N.  E.  689.  Weeks  v.  Eaton,  15  N.  H.  145;  Bell 

"Veach  v.  Smith,  32  Ky.  L.  851,  v.  Morse,  6  N.  H.  205,  210. 

107  S.  W.  234.    See  also  Doty  v.  Nor-  "  Jordan  v.  Sayre,  29  Fla.  100,  10 

ton,  133  App.  Div.  106,  117  N.  Y.  S.  So.  823;   Devlin  v.  Collier,  53  N.  J. 

793.  L.  422,  22  Atl.  201;  Jackson  v.  Bron- 

"  Clark  V.  Morris,  88  Kans.  752,  son,  19  Johns.  (N.  Y.)  325. 

129  Pac.  1195.  «  Ellison  v.  Daniels,  11  N.  H.  274; 

"Norton  v.  Lea  (Tex.  Civ.  App.),  Parish  v.  Gilmanton,  11  N.  H.  293, 

170  S.  W.  267.  298. 

"Furbush  v.  Goodwin,  25  N.  H.  <^Magie  v.  Reynolds,  51  N.  J.  Eq. 

425;  Whittemore  v.  Gibbs,  24  N.  H.  113,  26  Atl.  150.    See  post  §  836. 
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veyanee  of  the  land,  in  which  he  has  no  title.  His  interest  is  a  chat- 
tel interest,  inseparable  from  the  debt  it  was  given  to  secure.^"  In 
like  manner,  it  is  held  that  a  conveyance  by  the  mortgagee  of  all  his 
right,  title,  and  interest  in  the  land  passes  nothing  unless  the  debt 
be  assigned,  as  the  mortgage  is  a  mere  security  incident  to  the  debt.'*^ 

It  is  held  that  an  assignment  of  a  mortgage  to  be  effectual  must 
either  be  formal,  or  it  must  appear  from  the  instrument  that  it  was 
intended  to  operate  as  such.  A  conveyance  by  the  mortgagee  before 
entry  for  condition  broken  is  inoperative,  unless  intended  as  an  as- 
signment of  the  mortgage  and  debt,  and  such  intention  be  made  to 
appear.  Although  the  mortgage  be  in  the  form  of  an  absolute  deed 
and  bond  for  reconveyance,  if  the  bond  is  recorded  with  the  mortgage 
the  mortgagee  can  not  convey  any  interest  in  the  property  before  con- 
dition broken,  unless  it  be  by  assignment.  Unless  intended  to  operate 
as  an  assignment  of  the  mortgage  and  transfer  of  the  debt,  a  convey- 
ance by  the  mortgagee  to  a  third  person  is  entirely  inoperative.  The 
intention  that  a  deed  shall  have  this  operation  must  be  made  to  ap- 
peal.''^ 

But  if  the  mortgagee  be  in  possession,  his  conveyance  of  the  mort- 
gaged property  by  warranty  deed  or  quitclaim  is  regarded  as  passing 
his  mortgage  interest,  although  no  mention  in  terms  be  made  of  the 
debt.^^  It  moreover  transfers  his  right  of  possession,  and  enables  the 
grantee,  and  those  claiming  under  him,  to  maintain  an  action  against 
any  person  who  does  not  show  a  better  title.°*  And  so  if  the  mort- 
gagee purchases  the  mortgaged  property  at  a  void  foreclosure  sale 
and  then  conveys  the  premises,  his  deed  operates  as  an  assignment  of 
the  mortgage  debt  as  well  as  the  mortgage  title.^^   It  has  been  held 

"Polk  V.  Simon,  63  Ark.  569,  39  29;  McCammant  T.  Roberts,  87  Tex. 

S.  "W.  1045;  Swan  v.  Yaple,  35  Iowa  41,  27  S.  W.  86. 

248,  and  cases  cited;  McCammant  v.  "'Hinds  v.  Ballou,  44  N.  H.  619; 

Roberts,  87  Tex.  241.     See  also  Ay-  Lamprey   v.   Nudd,   29   N.   H.   299; 

mar  v.   Bill,   5  Johns.  Ch.    (N.  Y.)  Smith  v.  Smith,  15  N.  H.  55. 

570.     But  see  Barker  v.  Parker,  21  "Hutchins  v.  Carleton,  19  N.  H. 

Mass.  505;  Deans  v.  Gay,  132  N.  Car.  487,  514;   Wallace  v.  Goodall,  18  N. 

227,  43  S.  E.  643.    See  ante  §§  17-59.  H.  439. 

"Nagle  v.  Macy,  9  Cal.  426,  428;  ^  Brobst  v.   Brock,   10   Wall.    (U. 

Peters  v.  Jamestown  Bridge  Co.,  5  S.)    519,   19  L.  ed.  1002;    Taylor  v. 

Cal.  334,  63  Am.  Dec.  134;    Delano  Agricultural  &c.  Assn.,  68  Ala.  229; 

V.  Bennett,  90  111.  533.  Jordan  v.  Sayre,  29  Fla.  100,  10  So. 

»» Jordan  v.  Sayre,  29  Fla.  100,  10  823;  Holmes  v.  Turner's  Falls  Co., 
So.  823;  Everest  v.  Ferris,  16  Minn.  142  Mass.  590,  8  N.  E.  646;  Hoffman 
26;  Greve  v.  CofBn,  14  Minn.  345,  100  v.  Harrington,  33  Mich.  392;  John- 
Am.  Dec.  229;  Johnson  v.  Lewis,  13  son  v.  Sandhoff,  30  Minn.  197,  14  N. 
Minn.  S64;  Gale  v.  Battin,  12  Minn.  W.  889;  Salvage  v.  Haydock,  68  N. 
287;    Hill  v.  Edwards,  11  Minn.  22,  H.  484;  Winslow  v.  Clark,  47  N.  Y. 
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that  a  purchaser  at  foreclosure  sale,  which  was  void  for  want  of 
proper  notice,  became  the  assignee  of  the  mortgage  sought  to  be  fore- 
closed, and  that  his  deed,  which  purported  to  convey  only  the  legal 
title  to  the  property,  would  vest  in  the  grantee  named  therein  the 
title  to  the  mortgage,  and  the  debt  secured  thereby.  The  theory  upon 
which  these  cases  seem  to  have  been  decided  is  that  the  foreclosure 
proceedings,  though  void,  were  equivalent  to  an  entry  upon  the  mort- 
gaged property  for  breach  of  the  conditions  of  the  mortgage.^^ 

§  809.  Deed  by  heir  of  mortgagee  before  foreclosure. — An  effective 
assignment  can  not  be  made  by  the  heir  of  a  deceased  mortgagee,^' 
until  the  mortgage  has  been  decreed  to  him  by  order  of  court  in  dis- 
tribution of  the  decedent's  estate.^*  Accordingly,  a  deed  of  the  mort- 
gaged premises  by  the  heir  of  a  deceased  mortgagee  before  foreclosure, 
and  before  a  decree  of  distribution  of  the  estate,  will  not  operate  as  an 
assignment  of  the  mortgage,^^  and  will  not  even  convey  any  title  suf- 
ficient to  enable  the  grantee  to  maintain  a  writ  of  entry  against  such 
heir,  inasmuch  as  a  mortgage  is  assets  in  the  hands  of  the  personal 
representative.""  The  administrator  may,  notwithstanding  such  deed, 
take  possession  of  the  premises  and  foreclose  the  mortgage,  if  no  re- 
demption be  made.  The  conveyance  by  the  heir  does  not  pass  the  legal 
estate,  because  he  has  no  legal  estate  in  the  premises.  The  mortgage 
title  as  well  as  the  debt  vests  solely  in  the  administrator.  If  he  ob- 
tains an  irredeemable  interest  by  foreclosure,  this  is  only  the  perfect- 
ing of  the  interest  he  already  has.  He  may  then  sell  the  lands  by 
license  of  court  for  the  payment  of  debts;  and  if  not  sold  he  holds 
them  for  the  benefit  of  the  same  persons,  and  in  the  same  proportions 
that  he  holds  the  personal  estate  of  deceased,  and  they  may  claim  par- 
tition accordingly.*^ 

261;    Robinson   v.    Ryan,    25    N.   Y.  320;   Jackson  v.  Bowen,  7  Cow.   (N. 

320;   Jackson  v.  Bowen,  7  Cow.  (N.  Y.)  13. 

Y.)   13;   Hussey  v.  Hill,  120  N.  Car.  ^Douglass    v.    Durin,    51    Maine 

312,  58  Am.  St.  789;   Cooke  v.  Coop-  121;    White    v.    Erskine,    10    Maine 

er,  18  Ore.  142,  22  Pac.  945,  7  L.  R.  306;  Taft  v.  Stevens,  3  Gray  (Mass.) 

A.   273,   17  Am.   St.   709;    Smithson  504. 

Land  Co.   v.   Brautigam,   16  Wash.  "'Hammond  v.  Lewis,  1  How.  (U. 

174,   47  Pac.   434;    Stark  v.   Brown,  S.)    14,  11  L.  ed.  30;    McConnell  v. 

12  Wis.   572.     See  also   Sawyers  v.  Hodson,  7  111.  640;  Albright  v.  Cobb, 

Baker,  77  Ala.  461.     But  see  Doe  v.  30  Mich.  355;  Ford  v.  Smith,  60  Wis. 

McLoskey,   1   Ala.   708;    Olmsted  v.  222,  18  N.  W.  925. 

Elder,  5  N.  Y.  144.     See  post  §  812.  ■»  Douglass    v.    Durin,    51    Maine 

"°  Smithson    Land    Co.    v.    Brauti-  121 ;   Albright  v.  Cobb,  30  Mich.  355. 

gam,  16  Wash.  174,  47  Pac.  434,  cit-  *Taft  v.  Stevens,  3  Gray  (Mass.) 

ing  Smith  v.   Hitchcock,   130  Mass.  504. 

570;    Robinson   v.   Ryan,    25    N.   Y.  "'Taft  v.  Stevens,  3  Gray  (Mass.) 

504;  Gen.  Stat,  of  Mass.  eh.  97,  §  14. 
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But  such  a  deed  of  the  mortgaged  property  by  the  heir  has  been 
held  a  good  assignment  in  equity  against  all  the  world  except  the  per- 
sonal representative  and  creditors  whose  rights  might  be  affected,  a 
stranger  not  being  allowed  to  question  its  validity  and  effect."^  An 
executor  may  assign  to  his  successor  in  office  a  bond  and  mortgage 
belonging  to  the  estate  by  delivery  under  an  order  of  court.^^ 

§  810.  Mortgage  by  mortgagee. — ^A  mortgage  of  land  by  one  whose 
only  title  to  it  is  in  mortgage  passes  his  mortgage  interest.  It  is  in 
legal  effect  an  assignment  of  his  mortgalge.^*  Although  the  debt  be 
not  at  the  time  formally  transferred  with  the  mortgage,  it  may  well 
be  inferred  that  the  intention  of  the  parties  was  to  make  a  complete 
assignment  of  the  mortgage.''^  But  it  has  been  held  in  Few  York  that 
prior  to  entry  or  foreclosure,  a  mortgagee's  interest  can  not  be  con- 
veyed by  way  of  mortgage,  as  a  subsisting  interest,  since  a  mortgage 
can  not  be  transferred  apart  from  the  debt  secured  by  it.** 

§  810a.  Devise  by  mortgagee  or  contract  purchaser. — ^A  devise  of 
land  by  one  whose  only  estate  therein  is  that  of  mortgagee,  is  effectual 
to  transfer  the  mortgage  estate  and  the  debt  secured  by  the  mortgage. 
The  transfer  is  not  defeated  because  the  testator  in  terms  expressed 
a  greater  interest  than  he  actually  possessed.*'  A  vendee  under  a 
contract  to  purchase  land,  being  the  real  owner  in  equity,  may  devise 
his  equitable  interest,  for  the  purchase-money  is  treated  as  a  mere 
incumbrance  upon  the  land.*' 

§  811.  Conveyance  of  part  of  the  estate  by  mortgagee. — A  con- 
veyance by  a  mortgagee  of  a  part  of  the  mortgaged  estate  to  a  third 

«»Cook  V.   Parham,   63   Ala.   456;  "Aymar  v.  Bill,  5  Johns.  Ch.  (N. 

Welsh   V.   Phillips,   54  Ala.   309,   25  Y.)  570. 

Am.  Rep.  679.  *'  Crosgrove  v.  Crosgrove,  69  Conn. 

°=  Daly  V.  New  York  &c.  R.  Co.,  55  416,  38  Atl.  219. 

N.  J.  Eg.  595,  38  Atl.  202.    See  ante  '"Brown   v.    Frantum,    6   La.    39; 

§  796.  Brooks  v.  "Whitney,  11  Meto.  (Mass.) 

"Central    Bank   v.    Copeland,    18  413;    Dodge  v.   Gallatin,   130   N.   Y. 

Md.  305,  81  Am.  Dec.  597;   Murdock  117,    29    N.    B.    107;    Livingston   v. 

V.    Chapman,   9   Gray    (Mass.)    156.  Newkirk,  3  Johns.  Ch.  (N.  Y.)  312; 

See  also  Callaghan  v.  O'Brien,  136  McKlnnon   v.    Thompson,   3   Johns. 

Mass.  378.  Ch.   (N.  Y.)   307;   Clapper  v.  House, 

"Dudley  v.  Cadwell,  19  Conn.  218.  6  Paige  (N.  Y.)  149;  Malin  v.  Malin, 

In    this    case    the    mortgage    notes  1    Wend.    (N.    Y.)    625;    Ex    parte 

were  not  delivered  until  long  after  Champion,  45  N.  Car.  246;   Smith  v. 

the  making  of  the  mortgage,  but  the  Jones,    4    Ohio    115;     In    re    Kidd 

jury  found  that  they  were  parts  of  (1894),  3  Ch.  558,  63  L.  J.  Ch.  855, 

one  transaction,  and  that  an  assign-  71  L.   T.  Rep.    (N.   S.)    481,  13  Re- 

ment  of  the  mortgage  was  what  was  ports  101,  43  Wkly.  Rep.  51. 
really  Intended. 
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person  is  also  regarded  as  an  equitable  assignment  of  the  mortgage  to 
the  extent  of  the  purchase-money  of  such  part,  especially  when  the 
purchaser  has  bought  in  good  faith  from  a  mortgagee  in  possession, 
with  the  assurance  on  his  part  that  he  had  a  perfect  title."®  "It  is  as 
important,"  says  Mr.  Justice  Hoar,''"  "to  be  able  to  ascertain  from 
the  registry  the  existence  or  continuance  of  a  mortgage  as  of  any 
other  legal  title.  Not  infrequently  the  whole  or  part  of  an  estate  held 
in  mortgage  is  released  or  conveyed,  when  the  debt  is  not  paid.  And 
in  the  absence  of  fraud,  a  conveyance  by  the  party  who  appears  on 
the  record  to  be  the  owner  of  the  mortgage  should  be  sufficient  to 
protect  a  purchaser  who  has  no  actual  or  constructive  notice  of  title 
in  any  other."  Although  a  transfer  by  a  mortgagee  of  his  entire 
interest  under  a  mortgage  is  ineffectual  unless  accompanied  by  the 
mortgage  debt,  the  rule  is  different  when  a  portion  only  of  the  mort- 
gaged premises  is  conveyed.  A  purchaser  in  the  latter  case,  having  in 
view  merely  to  acquire  the  title  to  land,  has  no  occasion  to  acquire  the 
debt,  and  the  absence  of  it  does  not  imply  bad  faith  on  his  part.''^ 

The  mortgagee  by  a  deed  to  a  third  person  of  a  part  of  the  mort- 
gaged premises  transfers  his  interest  in  such  portion,  but  he  does 
not  discharge  it  from  the  mortgage  so  far  as  the  mortgagor  is  con- 
cerned ;  only  a  release  to  him  or  payment  by  him  will  have  that  effect.''^ 

Where  the  holder  of  the  legal  title  to  land,  as  security  for  the  pay- 
ment of  a  debt,  made  a  conveyance  of  the  land  to  one  having  notice 
of  the  debtor's  equitable  rights,  and  the  grantor  entered  into  a  con- 
tract with  the  grantee  that  in  case  of  redemption  by  the  mortgagor 
the  grantee  should  receive  out  of  the  redemption  money  the  sum  paid 
by  him  with  interest,  it  was  held  that  this  amounted  to  an  equitable 
assignment  of  so  much  of  the  mortgage  debt  as  was  secured  by  the 
deed,  and  therefore  the  mortgagee's  deed  was  good  in  equity.''^ 

§  812.  Irregular  or  void  foreclosure  sale. — An  ineffectual  sale 
under  a  power  in  the  mortgage,''*  or  an  irregular  sale  under  a  decree 

™ Union  Mut.  L.  Ins.  Co.  v.  Slee,  "Welch  v.  Priest,  8  Allen  (Mass.) 

123  111.  57,  12  N.  E.  543,  13  N.  E.  165. 

222  (citing  text);  Johnson  v.  Leon-  ''^'Wolcott  v.  Winchester,  15  Gray 

ards,  68  Maine  237;  Smith  v.  Hitch-  (Mass.)  461. 

cock,   130   Mass.    570;    McSorley  v.,  "Grover    v.    Thatcher,    4     Gray 

Larissa,   100   Mass.   270.     See  also  (Mass.)    526;   Wyman  v.  Hooper,  2 

Welch   V.   Priest,   8   Allen    (Mass.)  Gray  (Mass.)  141. 

165;  Raymond  v.  Raymond,  7  Cush.  "Union  Mut.  Life  Ins.  Co.  v.  Slee, 

(Mass.)  605,  608;  Grover  v.  Thatch-  123   111.  57,  12  N.  E.  543,  13  N.  E. 

er,  4  Gray  (Mass.)   526;  Wyman  v.  222  (citing  text). 

Hooper,  2  Gray  (Mass.)  141.  "Atkins  v.  Tutwiler,  98  Ala.  729, 
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of  foreclosure,^''  operates  as  an  assignment  of  the  mortgage  to  the 
purchaser,  if  he  has  paid  the  purchase-money  and  it  has  been  applied 
to  the  payment  of  the  mortgage  debt.  If  the  mortgagee  purchases  at 
such  ineffectual  sale  and  enters  into  possession,  he  simply  becomes  a 
mortgagee  in  possession ;  and  if  he  sells  the  land  to  another  and  there 
are  successive  sales,  the  conveyances  operate  as  assignments  of  the 
mortgage  to  the  successive  grantees  in  the  several  deeds.'^*  A  convey- 
ance of  land  made  by  a  mortgagee,  ■which  declares  that  it  is  made  by 
virtue  and  in  execution  of  the  povcer  contained  in  the  mortgage,  and 
of  every  other  enabling  power,  operates  as  an  assignment  of  the  mort- 
gage, even  if  the  fee  is  not  conveyed  by  reason  of  a  defect  in  the  exe- 
cution of  the  power  of  sale;  and  after  an  entry  has  been  made  for 
breach  of  the  condition  of  the  mortgage,  the  assignee  may  maintain 
a  writ  of  entry  against  a  person  in  possession  who  shows  no  title  to 
the  land." 

In  like  manner  the  assignment  of  a  decree  in  a  foreclosure  suit  for 
a  residue  of  the  debt  after  a  sale  of  the  property,  if  the  decree  proves 
to  be  invalid  by  reason  of  there  being  no  personal  service  or  otherwise, 
will  operate  as  a  transfer  of  the  mortgage  debt,  with  authority  to 
enforce  it  by  appropriate  remedies.''^ 


II  So.  640;  Taylor  v.  Agricultural 
&c.  Assn.,  68  Ala.  229;  Holmes  v. 
Turner's  Falls  Co.,  142  Mass.  .590,  8 
N.  E.  646;  Brown  v.  Smith,  116 
Mass.  108;  Burns  T.  Thayer,  115 
Mass.  89;  Gilbert  v.  Cooley,  "Walk. 
Ch.  (Mich.)  494;  Johnson  v.  Sand- 
hoff,  30   Minn.   197;    Long  v.  Long, 

III  Mo.  12,  19  S.  W.  537;  Salvage 
V.  Haydook,  68  N.  H.  484,  44  Atl. 
696;  Robinson  v.  Ryan,  25  N.  Y. 
320;  Ketcham  v.  Deutsch,  152  App. 
Div.  904,  137  N.  Y.  S.  402;  Jackson 
V.  Bowen,  7  Cow.  (N.  Y.)  13;  Luns- 
ford  V.  Speaks,  112  N.  Car.  608,  17 
S.  E.  430;  Cooper  v.  Harvey,  21  S. 
Dak.  471,  113  N.  W.  717;  Hayes  v. 
Lienlokken,  48  Wis.  509,  4  N.  W. 
584.    See  post  §  1902. 

">Brobst  V.  Brock,  10  "Wall.  (U. 
S.)  519,  19  L.  ed.  1002;  Bryan  v. 
Brasius,  3  Ariz.  433,  31  Pac.  519; 
Bryan  v.  Pinney,  3  Ariz.  412,  31  Pac. 
548;  Osborne  v.  Taylor,  58  Conn. 
439,  21  Atl.  380;  Bruschke  v. 
"Wright,  166  111.  183,  46  N.  E.  813, 
57  Am.  St.  125;  Mulr  v.  Berkshire, 
52  Ind.  149;  Hill  v.  More,  40  Maine 
515;    Johnson  v.  Robertson,  34  Md. 


165;  Kelsey  v.  Ming,  118  Mich.  438, 
76  N.  "W.  981;  Anderson  v.  Minne- 
sota Loan  &c.  Co.,  68  Minn.  491,  71 
N.  W.  665,  819;  Jellison  v.  Halloran, 
44  Minn.  199,  46  N.  "W.  382;  SJack- 
pole  V.  Robbins,  47  Barb.  (N.  Y.) 
212;  Robinson  v.  Ryan,  25  N.  Y. 
320;  Jackson  v.  Bowen,  7  Cow.  (N. 
Y.)  13;  Olmsted  v.  Elder,  2  Sandf. 
(N.  Y.)  325;  Cooke  v.  Cooper,  18 
Ore.  142,  22  Pac.  945;  Stoney  v. 
Shultz,  1  Hill  Bq.  (S.  Car.)  465,  27 
Am.  Dec.  429;  Moore  v.  Cord,  14 
"Wis.  213.    See  post  §  1678. 

"Murdock  v.  Chapman,  9  Gray 
(Mass.)  156;  Hinds  v.  Ballou,  44  N. 
H.  619;  Lamprey  v.  Nudd,  29  N.  H. 
299;  Smith  v.  Smith,  15  N.  H.  55; 
Miner  v.  Beekman,  50  N.  Y.  337; 
"Winslow  v.  Clark,  47  N.  Y.  261; 
Robinson  v.  Ryan,  25  N.  Y.  320; 
Cooke  V.  Cooper,  18  Ore.  142,  22  Pac. 
945. 

"Holmes  v.  Turner's  Falls  Co., 
142  Mass.  590,  8  N.  E.  646. 

"Lillibridge  v.  Tregent,  30  Mich. 
105.  See  also  Drury  v.  Morse,  3 
Allen   (Mass.)   445. 
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The  assignment  of  a  judgment  rendered  on  the  mortgage  note  or 
bond  is  an  equitable  assignment  of  the  mortgage ;''®  and  an  assign- 
ment of  a  judgment  for  a  part  of  the  mortgage  debt  carries  an  interest 
pro  tanto  in  the  mortgage.^"  The  assignment  of  a  judgment  divests 
the  assignor  of  all  interest  in  and  control  over  it,  and  transfers  to  the 
assignee  the  ownership  of  the  judgment  debt  and  all  securities,  means 
and  remedies  for  enforcing  payment  thereof.^^ 

V.  Equitable  Assignments 


Section 

812a.  Equitable  assignments  in  gen- 
eral. 

813.  Sale  and  delivery  of  securities 

without  indorsement. 

814.  Discharge    of    mortgage    after 

assignment  of  note. 

815.  Assignment  of  bond  for  deed. 

816.  Power   of   attorney   to   enforce 

mortgage. 

817.  Transfer    of    debt  —  Effect    In 

general. 

818.  Legal  title  not  transferred. 

819.  Title    held    in    trust   by   mort- 

gagee. 


Section 

820.  Transfer  of  debt  effectual  only 

between  parties. 

820a.  Rule  in  Maine. 

820b.  Purchaser  put  upon  inquiry 
by  assignment  of  notes. 

820c.  Transfer  of  note  after  fore- 
closure of  mortgage. 

821.  Assignment     of     part     of    the 

mortgage  debt. 

822.  Priorities  of  assignees   of  sev- 

eral notes  or  separate  debts 
— Distribution  pro  rata. 
822a.  Priority     between      assignees 
fixed   by   agreement   or    im- 
plication. 


§  812a.  Equitable  assignments  in  general. — Courts  of  equity  have 
frequently  recognized  a  third  person  as  entitled  to  the  rights  and 
privileges  of  an  assignee  of  a  mortgage,  where  there  has  been  no  formal 
transfer  of  the  security;  and  have  recognized  the  following,  as  equi- 
table.assignments :  a  void  or  defectively  written  assignment,^  an  agree- 
ment to  assign  or  to  give  a  third  person  the  benefit  of  the  security,^ 
an  agreement  by  the  mortgagee  to  transfer  the  mortgage  as  security 


™Wayman  v.  Cochrane,  35  111. 
152;  Walker  v.  Llllibridge,  112 
Mich.  384,  70  N.  W.  1031;  Anderson 
V.  Minnesota  L.  &c.  Co.,  68  Minn. 
491,  71  N.  W.  665.  But  see  Polk  v. 
Simon,  63  Ark.  569,  39  S.  W.  1045. 

"■Pattison  v.  Hull,  9  Cow.  (N.  Y.) 
747. 

*'  Strout  V.  Natoma  Water  &c.  Co., 
9  Cal.  78;  Femberg  v.  Stearns,  56 
Fla.  279,  47  So.  797;  Ives  v.  Addi- 
son, 39  Kans.  172,  17  Pac.  797;  Lee 
V.  Thompson,  132  Ky.  608,  116  S.  W. 
775;  Norton  v.  Whiting,  1  Paige  (N. 
y.)  578;  King  v.  Miller,  53  Ore.  53, 
97  Pac.  542. 

'Moreland  v.  Houghton,  94  Mich. 


548,  54  N.  W.  285;  Raynor  v.  Ray- 
nor,  21  Hun  (N.  Y.)  36;  Olmsted  v. 
Elder,  2  Sandf.  (N.  Y.)  325;  Part- 
ridge V.  Partridge,  38  Pa.  St.  78. 
An  attempted  conveyance  of  the  le- 
gal title  by  a  purchaser  at  a  void 
foreclosure  sale  effects  an  equita- 
ble assignment  of  the  mortgage. 
Cooper  V.  Harvey,  21  S.  Dak.  471, 
113  N.  W.  717.     See  ante  §  812. 

=>  Union  Mut.  L.  Ins.  Co.  v.  Slee, 
123  111.  57,  13  N.  E.  222;  Freeburg 
V.  Eksell,  123  Iowa  464,  99  N.  W. 
118;  Lagrave  v.  Hellinger,  144  App. 
Div.  397,  129  N.  Y.  S.  291.  See  also 
Lumsden  v.  Manson,  96  Maine  357, 
52  Atl.  783. 
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for  an  advancement  of  money,'  the  substitution  of  a  new  security 
which  is  invalid,*  a  legacy  of  the  mortgage,"  a  parol  sale  and  delivery 
of  the  securities,  without  formal  indorsement  or  assignment,"  or  an 
improper  discharge  of  the  mortgage,  which  is  treated  as  an  assignment 
in  equity  to  carry  out  the  intention  of  the  parties.' 

§  813.     Sale  and  delivery  of  securities  without  indorsement. — An 

equitable  assignment  of  a  mortgage  may  be  made  by  a  sale  of  it, 
without  either  a  formal  transfer  of  the  mortgagee's  interest  in  the 
property,  or  an  indorsement  of  the  note.  As  has  already  been  ob- 
served, in  several  of  the  states  a  mortgage  is  considered  merely  a 
chattel  interest,  and  not  a  conveyance  of  land  within  a  statute  of 
frauds.  In  these  states  the  technical  views  of  the  rights  of  the  par- 
ties to  a  mortgage  have  given  place  to  the  equitable  views  of  it  enter- 
tained by  courts  of  equity,  and  a  parol  assignment  is  sufficient  if  ac- 
companied by  a  transfer  of  the  note,  bond  or  other  evidence  of  the 
mortgage  debt,  by  delivery  without  indorsement  or  other  formal  as- 
signment, and  the  assignee  may  maintain  an  action  in  his  own  name.^ 
The  equitable  interest  of  the  purchaser  enables  him  to  deal  with  the 
mortgage  for  all  beneficial  purposes.*   He  may  enforce  it  against  the 


'McMillan  v.  Gordon,  9  Ala.  716 
Stelzich  v.  Weidel,  27  111.  App.  177 
Smith  V.  Hitchcock,  130  Mass.  570 
Freeman  v.  McGaw,  15  Pick.  (Mass.) 
82;   Hunt  v.  Hunt,  14  Pick.  (Mass.) 
374,    25    Am.    Dec.    400;    Nestor    v. 
Davis,    100   Miss.    199,   56    So.   347; 
White  V.   Knapp,   8   Paige    (N.  Y.) 
173;    Rockwell  v.   Hobby,   2   Sandf. 
Ch.   (N.  Y.)   9. 

"Miller  v.  Childs,  120  Mich.  639, 
79  N.  W.  924. 

"Densmore  v.  Savage,  110  Mich. 
27,  67  N.  W.  1103;  Proctor  v.  Robin- 
son, 35  Mich.  284. 

"See  post  §  813,  and  ante  §§  790, 
806. 

'In  re  Buchner,  202  Fed.  979; 
Guckian  v.  Riley,  135  Mass.  71.  See 
also  Lagrave  v.  Hellinger,  144  App. 
Div.  397,  129  N.  Y.  S.  291;  Cooper 
v.  Harvey,  21  S.  Dak.  471,  113  N.  W. 
717.    See  post  §  814. 

» McMillan  v.  Craft,  135  Ala.  148, 
33  So.  26;  Younker  v.  Martin,  18 
Iowa  143;  Haescig  v.  Brown,  34 
Mich.  503;  Nestor  v.  Davis,  100 
Miss.  199,  56  So.  347;  Greely  State 
Bank  v.  Line,  50  Nebr.  434,  69  N. 
W.  966;    Daly  v.  New  York  &c.  R. 


Co.,  55  N.  J.  Eq.  595,  38  Atl.  202, 
aftd.  57  N.  J.  Eq.  347,  45  Atl.  1092; 
Flemington  Nat.  Bank  v.  Jones,  50 
N.  J.  Eq.  244,  24  Atl.  928;  Denton 
V.  Cole,  30  N.  J.  Eq.  244,  affd.  30  N. 
J.  Eq.  732;  Harris  v.  Cook,  28  N.  J. 
Eq.  845;  Galway  v.  FuUerton,  17  N. 
J.  Eq.  389;  Kamena  v.  Huelbig,  23 
N.  J.  L.  78;  Hutchings  v.  Low,  13 
N.  J.  L.  246;  Strause  v.  Josephthal, 
77  N.  Y.  622;  Andrews  v.  Powers, 
35  "Wis.  644;  Ex  parte  Smith,  2 
Deac.  &  C.  271.  See  also  Morris  Ca- 
nal &c.  Co.  V.  Fisher,  9  N.  J.  Eq. 
667,  64  Am.  Dec.  423;  Bowers  v. 
Johnson,  49  N.  Y.  432;  Morton  v. 
Blades  Lumber  Co.,  154  N.  Car.  336, 
70  S.  E.  623.  A  pledge  of  collateral 
notes  secured  by  a  trust  deed,  to- 
gether with  delivery  of  the  deed, 
constitutes  an  equitable  assign- 
ment. Sturdivant  Bank  v.  Schade, 
195  Fed.  188.  A  parol  gift  of  a 
mortgage  and  the  note  secured 
thereby  is  an  equitable  assign- 
ment. O'Connor  v.  McHugh,  89  Ala. 
531,  7  So.  749. 

"Barron  v.  Barron,  122  Ala.  194, 
211,  25  So.  55;  Nelson  v.  Ferris,  30 
Mich.  497. 
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property  and  the  person  liable  upon  it.  Under  the  old  practice  this 
would  be  done  in  the  name  of  the  assignor  or  person  in  whom  the 
legal  title  remains;^*  but  under  the  codes  adopted  in  some  of  the 
states,  by  which  all  actions  are  prosecuted  in  the  name  of  the  party 
in  interest,  the  mortgage  would  be  enforced  in  the  purchaser's  own 
name.^'-  Any  form  of  assignment  of  a  mortgage,  which  transfers  the 
real  and  beneficial  interest  in  the  securities  unconditionally  to  the 
assignee,  will  entitle  him  to  maintain  an  action  for  foreclosure.^^ 


"  Vose  V.  Handy,  2  Maine  322,  11 
Am.  Dec.  101;  Young  v.  Miller,  6 
Gray  (Mass.)  152;  Bryant  v.  Da- 
mon, 6  Gray  (Mass.)  564;  Crane  v. 
March,  4  Pick.  (Mass.)  131,  16  Am. 
Dec.  329;  Dimon  v.  Dimon,  10  N.  J. 
L.  156;  Partridge  v.  Partridge,  38 
Pa.  St.  78.  If  suit  to  foreclose  the 
mortgage  is  begun  by  scire  facias, 
it  should  be  brought  in  the  name  of 
the  mortgagee  for  the  use  of  the  as- 
signee. Winchell  v.  Edwards,  57  111. 
41;  Bourland  v.  Kipp,  55  III.  376. 
See  also  Montgomery  v.  King,  123 
Ga.  14,  50  S.  E.  963;  Hay  v.  Node, 
2  Yeates  (Pa.)  534;  Hummel  v.  Sid- 
dal,  11  Phila.    (Pa.)    308. 

"Winstead  v.  Bingham,  4  Woods 
(U.  S.)  510,  14  Fed.  1;  "Welsh  v. 
Phillips,  54  Ala.  309,  25  Am.  Rep. 
679;  Ingham  v.  Weed,  116  Cal.  xvi, 
48  Pac.  318;  Austin  v.  Burbank,  2 
Day  (Conn.)  474,  11  Am.  Dec.  119; 
Honore  v.  Wilshire,  109  111.  103; 
Mason  v.  Ainsworth,  58  111.  163; 
Olds  T.  Cummings,  31  111.  188; 
Reeves  v.  Hayes,  95  Ind.  521;  Gower 
V.  Howe,  20  Ind.  396;  Lamson  v. 
Falls,  6  Ind.  309;  Clearwater  v. 
Rose,  1  Blackf.  (Ind.)  137;  Sang- 
ster  V.  Love,  11  Iowa  580;  Rankin 
V.  Major,  9  Iowa  297;  Crow  v. 
Vance,  4  Iowa  434;  Williams  v.  Mo- 
rancy,  3  La.  Ann.  227;  Murray  v. 
Porter,  26  Nebr.  288,  41  N.  W.  1111; 
Page  v.  Pierce,  26  N.  H.  317;  Rig- 
ney  v.  Lovejoy,  13  N.  H.  247; 
Southern  v.  Mendum,  5  N.  H.  420; 
Kamena  v.  Huelblg,  23  N.  J.  Eq. 
78;  Kinna  v.  Smith,  3  N.  J.  Eq.  14; 
Mulford  V.  Peterson,  35  N.  J.  L. 
127;  Allen  v.  Pancoast,  20  N.  J.  L. 
68;  Runyan  v.  Mersereau,  11  Johns. 
(N.  Y.)  534,  6  Am.  Dec.  393;  Green 
V.  Hart,  1  Johns.  (N.  Y.)  580;  Jack- 
son V.  Blodget,  5  Cow.  (N.  Y.)  202; 
Paine  v.  French,  4  Ohio  318,  320; 
Myerstown    Bank   v.   Roessler,    186 


Pa.  St.  431,  40  Atl.  963;  Horstman 
V.  Gerker,  49  Pa.  St.  282,  88  Am. 
Dec.  501;  King  v.  Harrington,  2 
Aik.  (Vt.)  33,  16  Am.  Dec.  675; 
Marshall  v.  Pinkham,  52  Wis.  572, 
590,  9  N.  W.  615.  See  also  Bratcher 
v.  Ohio  County  Bank,  152  Ky.  458, 
153  S.  W.  950;  Public  Bank  v. 
Oshinsky,  69  Misc.  464,  127  N.  Y.  S. 
618;  Pratt  v.  Poole,  16  Hun  620,  39 
N.  Y.  St.  934,  15  N.  Y.  S.  789;  Brown 
V.  Hall,  32  S.  Dak.  225,  142  N.  W. 
854;  Bartlett  Est.  Co.  v.  Pairhaven 
Land  Co.,  49  Wash.  58,  94  Pac.  900, 
15  L.  R.  A.  (N.  S.)  590,  126  Am.  St. 
856;  Clark  v.  Clark,  76  Wis.  306,  45 
N.  W.  121.  In  this  case  a  husband 
had  possession  of  a  note  and  mort- 
gage made  to  his  deceased  wife.  It 
was  held  that  he  could  not  main- 
tain suit  on  them  in  his  own  right. 
In  Virginia  it  is  provided  by  stat- 
ute that  the  assignee  of  any  "bond, 
note,  or  writing,  not  negotiable," 
may  assert  his  equitable  title  in  a 
court  of  law,  even  in  his  own  name. 
Code  1873,  ch.  141,  §  17.  See  also 
Garland  v.  Richeson,  4  Rand.  (Va.) 
266;  Clarksons  v.  Doddridge,  14 
Grat.   (Va.)   42,  44. 

"Bendey  v.  Townsend,  109  U.  S. 
665,  27  L.  ed.  1065,  3  Sup.  Ct.  482; 
Branch  Bank  v.  Hunt,  8  Ala.  876; 
Patten  v.  Pepper  Hotel  Co.,  153  Cal. 
460,  96  Pac.  296;  Stewart  v.  Preston, 
1  Fla.  10,  44  Am.  Dec.  621;  Sedgwick 
V.  Johnson,  107  111.  385;  Irish  v. 
Sharp,  89  111.  261;  Hahn  v.  Huber. 
83  111.  243;  McNamara  v.  Clark,  85 
111.  App.  439;  Stelzich  v.  Weldel,  27 
111.  App.  177;  Martin  v.  Reed,  30 
Ind.  218;  Lamson  v.  Falls,  6  Ind. 
309;  Burt  v.  Moore,  9  Kans.  App. 
885,  61  Pac.  332;  Armstrongs  v. 
Baldwin,  13  La.  564;  Denton  v.  Du- 
plessis,  12  La.  83;  Maillan  v.  Per- 
ron, 8  La.  138;  Williams  v.  Morancy, 
3  La.  Ann.   227;    Gerrity  v.  Ware- 
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A  mortgage  may  be  assigned  by  mere  delivery,^^  or  other  transaction 
from  which  an  intent  to  assign  may  be  inferred.^* 

But  the  mere  possession  by  a  third  person  of  a  mortgage  not  as- 
signed, and  a  note  not  indorsed  by  the  mortgagee,  is  not  sufficient  evi- 
dence of  his  ownership  of  them  to  enable  him  to  sustain  an  action  upon 
them.  He  must  allege  and  prove  his  ownership  by  other  evidence.^^  He 
must  show  that  there  was  an  intention  to  transfer  a  beneficial  interest 
in  the  securities  by  the  mere  manual  delivery  of  them.^°  One  who,  hav- 
ing agreed  with  the  mortgagor  to  take  an  assignment  of  an  overdue 
mortgage,  paid  the  amount  of  it  to  the  mortgagee  and  received  a  de- 
livery of  the  bond,  and  also  a  discharge  of  the  mortgage,  which  was 
never  recorded,  was  regarded  as  having  a  good  equitable  assignment 
of  the  mortgage.^^ 

Where  an  assignment  by  a  transfer  of  the  note  enables  the  assignee 
to  foreclose  the  mortgage  in  his  own  name,  the  assignment  is  in  effect 
not  merely  an  equitable  but  a  legal  assignment.^*  In  such  case,  upon 
the  death  of  the  mortgagee,  no  beneficial  interest  in  the  estate  passes 
to  his  administrator."^^ 

When  it  plainly  appears  by  the  pleadings  in  an  action  to  foreclose 


ham  Sav.  Bank,  202  Mass.  214,  88 
N.  E.  1084;  Barker  v.  Flood,  103 
Mass.  474;  Phelps  v.  Townsley,  10 
Allen  (Mass.)  554;  Coffin  v.  Lor- 
ing,  9  Allen  (Mass.)  154;  Gould  v. 
Newman,  6  Mass.  239;  Moreland  v. 
Houghton,  94  Mich.  548,  54  N.  W. 
285;  Youmans  v.  Loxley,  56  Mich. 
197,  22  N.  W.  282;  Overall  v.  Ellis, 
32  Mo.  322;  Crinion  v.  Nelson,  7 
Mo.  466;  Darr  v.  Spencer,  63  Nebr. 
89,  88  N.  W.  164;  Murray  v.  Porter, 
26  Nebr.  288,  41  N.  W.  1111;  Lock- 
wood  v.  Marsh,  3  Nev.  138;  Kinna 
v.  Smith,  3  N.  J.  Eq.  14;  Pratt  v. 
Poole,  138  N.  Y.  686,  31  N.  E.  628; 
American  Guild  v.  Damon,  107  App. 
Dlv.  140,  94  N.  Y.  S.  985;  Greene  v. 
Mussey,  76  App.  Div.  174,  78  N.  Y. 
S.  434;  Bigelow  v.  Da  vol,  62  Hun 
245,  41  N.  Y.  St.  788,  16  N.  Y.  S. 
646;  Southall  v.  Anthony,  69  Misc. 
467,  125  N.  Y.  S.  1016;  Jenkins  v. 
"Wilkinson,  113  N.  Car.  532,  18  S.  E. 
696;  Wayne  v.  Minor,  6  Ohio  Dec. 
602,  7  Am.  Law  Rec.  9;  Smith  v. 
Commercial  Nat.  Bank,  7  S.  Dak. 
465,  64  N.  W.  529;  King  v.  Har- 
rington, 2  Aik.  (Vt.)  33,  16  Am. 
Dec.  675;  Leary  v.  Leary,  68  Wis. 
662,  32  N.  W.  623;  Gardinier  v.  Kel- 


logg, 14  Wis.  605.  See  also  Moore 
v.  Olive,  114  Iowa  650,  87  N.  W. 
720;  Champney  v.  Coope,  34  Barb. 
(N.  Y.)  539;  Davenport  v.  Daven- 
port, 80  Vt.  400,  68  Atl.  49. 

"Arnett  v.  Willoughby  (Ala.),  67 
So.  426;  Anthony  v.  Brennan,  74 
Kans.  707,  87  Pac.  1136.  See  ante 
§§  790,  806.  Redelivery  may  con- 
stitute an  equitable  assignment. 
Hawkins  v.  Bouic,  121  Md.  147,  88 
Atl.  126. 

"  In  re  Heeney's  Estate,  3  Cal. 
App.  548,  86  Pac.  842;  Urbansky  v. 
Shirmer,  111  App.  Div.  50,  97  N.  Y. 
S.  577;  Sprague  v.  Lovett,  20  S. 
Dak.  328,  106  N.  W.  134. 

"Andrews  v.  Powers,  35  Wis. 
644,  and  cases  cited.  See  also 
Haescig  v.   Brown,  34   Mich.   503. 

"Clearwater  v.  Rose,  1  Blackf. 
(Ind.)  137;  Strause  v.  Josephthal, 
77  N.  Y.  622. 

"  Johnson  v.  Parmely,  14  Hun 
(N.  Y.)   398. 

"Rigney  v.  Lovejoy,  13  N.  H. 
247;  Southerin  v.  Mendum,  5  N.  H. 
420. 

"Dudley  v.  Cadwell,  19  Conn. 
218;  Crosby  v.  Brownson,  2  Day 
(Conn.)   425. 
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§  814 


that  the  debt  was  assigned,  it  is  not  necessary  to  aver  that  the  mort- 
gage was  assigned.  It  is  a  conclusion  of  law  that  the  mortgage  passed 
with  the  debt  as  an  incident  to  it.^" 

A  married  woman  may,  without  the  consent  of  her  husband,  make 
an  equitable  assignment  of  a  note  and  mortgage  executed  to  her,  by 
the  mere  sale  and  delivery  of  them,  although  she  could  not  bind  her- 
self by  an  indorsement  of  the  note.^'^ 

§  814.  Discharge  of  mortgage  after  assignment  of  note. — After 
an  assignment  of  the  mortgage  note  the  mortgagee  can  not  prejudice 
the  rights  of  his  assignee  by  discharge  of  the  mortgage  or  partial  re- 
lease thereof,  if  the  note  be  negotiable  and  it  be  assigned  to  an  inno- 
cent party,  before  due  and  for  a  good  consideration;^^  and  satisfac- 
tion so  entered  will  be  vacated  by  a  court  of  equity .^^  The  holder  of 
the  note  is  entitled  to  the  protection  accorded  to  the  holder  of  com- 
mercial paper,  as  against  the  mortgagor  or  other  party  taking  such 


"Kurtz  V.  Sponable,  6  Kans.  395. 

=^  Baker  v.  Armstrong,  57  Ind. 
189;  Moreau  v.  Branson,  37  Ind. 
195. 

^' Swift  V.  Smith,  102  U.  S.  442, 
26  L.  ed.  193;  Black  v.  Reno,  59 
Fed.  917;  Hutchings  v.  Clark,  64 
Cal.  228;  Kenney  v.  Jefferson  County 
Bank,  12  Colo.  App.  24,  33,  54 
Pac.  404;  Fassett  v.  Mulock,  5  Colo. 
466;  Smith  v.  Stevens,  49  Conn. 
181;  Ramsey  v.  Daniels,  1  Mackey 
(D.  C.)  16;  Center  v.  Elgin  City 
Banking  Co.,  185  111.  534,  57  N.  E. 
439;  Ogle  v.  Turpin,  102  111.  148;  Bar- 
hour  V.  Scottish-American  Mtg.  Co., 
102  111.  121;  Stanley  v.  Valentine, 
79  III.  544;  Harding  v.  Durand,  36 
111.  App.  238;  Jennings  v.  Hunt,  6 
111.  App.  523;  Fox  v.  Wray,  56  Ind. 
423;  Hough  v.  Osborne,  7  Ind.  140; 
McCormick  v.  Dighy,  8  Blackf. 
(Ind.)  99;  Franklin  Sav.  Bank  v. 
Colby,  105  Iowa,  424,  75  N.  W.  346; 
Anglo  American  Land  &c.  Co.  v. 
Bush,  84  Iowa  272,  50  N.  W.  1063; 
Martlndale  v.  Burch,  57  Iowa  591, 
10  N.  W.  670;  Vandercook  v.  Baker, 
48  Iowa  199;  Mechanics'  Bldg. 
Assn.  V.  Ferguson,  29  La.  Ann.  548; 
Cutler  V.  Haven,  8  Pick.  (Mass.) 
490;  Ripley  Nat.  Bank  v.  Connecti- 
cut Mut.  L.  Ins.  Co.,  145  Mo.  142, 
47  S.  W.  1;  State  Bank  v.  Frame, 
112  Mo.  502,  20  S.  W.  620  (dis- 
charge of  part) ;  Hagerman  v.  Sut- 
ton, 91  Mo.  519,  4  S.  W.  73;  Lee  v. 
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Clark,  89  Mo.  553,  1  S.  W.  142; 
Lord  V.  Schamloeffal,  50  Mo.  App. 
360;  Bartlett  V.  Eddy,  49  Mo.  App.  32; 
Gottschalk  v.  Neal,  6  Mo.  App.  596; 
Hull  V.  Diehl,  21  Mont.  71,  52  Pac. 
782;  Tradesmen's  Bldg.  &c.  Assn. 
V.  Thompson,  31  N.  J.  Eq.  536;  Har- 
ris V.  Cook,  28  N.  J.  Bq.  345;  Heil- 
brun  V.  Hammond,  13  Hun  (N.  Y.) 
474;  Ely  v.  Scofield,  35  Barb.  (N. 
Y.)  330;  Bamberger  v.  Geiser,  24 
Ore.  203,  33  Pac.  609;  Brown  v. 
Henry,  106  Pa.  St.  262;  Lynch  v. 
Hancock,  14  S.  Car.  66;  Parker  v. 
Randolph,  5  S.  Dak.  549,  59  N.  W. 
722,  29  L.  R.  A.  33;  Nash  v.  Kelley, 
50  Vt.  425;  Fischer  v.  Woodruff,  25 
Wash.  67,  64  Pac.  923,  87  Am.  St. 
742;  Gordon  v.  Mulhare,  13  Wis.  22. 
See  also  Bullock  v.  Kendall,  80 
Kans.  791,  104  Pac.  568;  Seymour  v. 
Laycock,  47  Wis.  272,  2  N.  W.  297. 
="  Brewer  v.  Atkeison,  121  Ala. 
410,  25  So.  992,  77  Am.  St.  64;  Fas- 
sett  v.  Mulock,  5  Colo.  466;  Reeves 
V.  Hayes,  95  Ind.  521,  523  (quoting 
text) ;  Dixon  v.  Hunter,  57  Ind. 
278;  Lapping  v.  Duffy,  47  Ind.  51; 
Sample  v.  Rowe,  24  Ind.  208; 
McCormick  v.  Digby,  8  Blackf. 
(Ind.)  99;  Catherwood  v.  Burrows 
(Ind.),  7  Reporter  492;  Vander- 
cook V.  Baker,  48  Iowa  199;  Mutual 
Benefit   L.    Ins.   Co.   v.   Huntington, 

57  Kans.  744,  48  Pac.  19;    Dunham 
V.  Steele  Packing  Co.,  100  Mich.  75, 

58  N.  W.  627;  State  Bank  v.  Frame, 
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discharge.  He  may  recover  the  full  amoimt  due  on  it,  and  is  not  lim- 
ited, in  an  action  to  foreclose  the  mortgage,  to  the  amount  he  actually 
paid  for  the  securities,  with  interest.^* 

This  statement  is  upon  the  assumption  that  there  is  no  statute  re- 
quiring assigimients  of  mortgages  to  be  recorded.  The  mortgagor  or 
other  person  paying  the  mortgage  and  taking  the  discharge  is  bound 
to  know  that,  if  the  mortgagee  has  indorsed  the  notes  before  maturity 
to  a  bona  fide  holder,  the  mortgagee  has  no  longer  authority  to  satisfy 
the  mortgage;  and  therefore  the  person  taking  the  discharge  is  bound 
to  ascertain  whether  the  mortgagee  still  held  the  notes  at  the  time 
he  discharged  the  mortgage.^°  The  notes  in  such  case  become  the  evi- 
dence of  the  mortgagee's  authority  to  enter  satisfaction  of  the  lien.^° 
Where  a  statute  requires  the  recording  of  assignments  of  mortgages, 
the  record  operates  as  constructive  notice  to  all  subsequent  purchas- 
ers and  incumbrancers;^^  and  conversely,  failure  to  record  the  assign- 
ment will  subordinate  the  assignee  to  the  rights  of  subsequent  pur- 
chasers or  lienors  for  value,  who  relied  upon  a  release  or  discharge 
of  the  mortgage  by  the  original  mortgagee.^* 

After  discharge  by  a  mortgagee  who  has  transferred  the  mortgage 
notes  before  maturity,  a  subsequent  mortgagee  or  purchaser  in  good 
faith  and  without  notice  of  the  unauthorized  discharge  of  the  mort- 
gage is  entitled  to  rely  upon  the  record.  By  the  weight  of  authority, 
a  subsequent  assignee  of  the  mortgage  or  a  subsequent  purchaser  or 
mortgagee  of  the  mortgaged  premises,  taking  in  good  faith  and  for 
value  in  reliance  upon  the  mortgagee's  apparent  ownership  and  dis- 
charge of  the  security,  is  protected  against  the  claims  of  a  prior  as- 

112  Mo.  502,  20  S.  "W.  620;    Hager-  7  Rep.  492,  per  Elliott,  J.;   Swift  v. 

man  v.  Sutton,  91  Mo.  519,  4  S.  W.  Smith,  102  U.  S.  442,  26  L.  ed.  193; 

73;   Gottsohalk  v.  Neal,  6  Mo.  App.  Smith  v.   Perkins,   8   Biss.    (U.   S.) 

597;   Ferris  v.  Hendrickson,  1  Edw.  73;    Reeves  v.   Hayes,  95   Ind.   521, 

(N.  Y.)  132;  Craft  v.  Phillips,  4  Pa.  overruling  Ayers  v.   Hays,   60   Ind. 

St.  45,  12  Atl.  331;   Gordon  v.  Mul-  452;  Livermore  v.  Maxwell,  87  Iowa 

hare,  13  Wis.  22.    See  also  Bautz  v.  705,  55  N.  W.  37. 
Adams,  131  Wis.  152,  111  N.  W.  69.        "  See  ante  §§  479-481. 
See  post  §  956a.  =»Keohane  v.   Smith,  97   IlL   156; 

«  Bange  v.  Flint,  25  Wis.  544.  See  Howard  v.  Ross,  5  111.  App.  456;  Tur- 

also  Fox  V.  Wray,  56  Ind.  423.  pin  v.  Ogle,  4  111.  App.  611;   Quiney 

^Reeves    v.    Hayes,    95    Ind.    521  v.  Ginsbach,  92  Iowa  144,  60  N.  W. 

(quoting  text);   Perry  v.  Baker,  61  511;   Parmenter  v.  Oakley,  69  Iowa 

Nebr.   841,  86  N.  W.  692;    Whitney  388,  '28  N.  W.  653;    Daws  v.  Craig, 

V.  Lowe,  59  Nebr.  87,  80  N.  W.  266;  62  Iowa  515,  17  N.  W.  778;  Wolcott 

Whipple  V.  Fowler,  41  Nebr.  673,  60  v.    Winchester,     15    Gray     (Mass.) 

N.  W.   15;    Donaldson  v.   Grant,  15  461;   Jones  v.  Fisher,  88  Nebr.  627, 

Utah  231;   Passumpsic  Sav.  Bank  v.  130  N.  W.  269;  Bettle  v.  Tiedgen,  77 

Buck,   71  Vt.   190,   44   Atl.   93.    See  Nebr.  799,  116  N.  W.  959;    Leonard 

ante  §  481.  v.  Leonia  Heights  Land  Co.,  81  N. 

=»=  Catherwood  v.   Burrows    (Ind.),  J.   Eq.  43,   85  Atl.   602;    Higgins  v. 
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signee,  of  which  he  had  no  knowledge.^*  In  some  cases  it  has  been 
held  that  the  relative  prudence  or  negligence  of  the  parties  may  de- 
termine their  rights  and  priorities;  and  if  the  subsequent  purchaser 
or  mortgagee,  by  his  own  laches  or  negligence,  has  failed  to  demand 
satisfactory  proof  of  the  original  mortgagee's  authority  to  discharge 
the  mortgage,  his  equity  is  subordinate  to  that  of  the  innocent 
holder.^"  If,  however,  the  carelessness  of  the  assignee  has  enabled  the 
original  mortgagee  to  deceive  the  third  party,  he  should  bear  the  loss. 
The  assignee  takes  free  from  existing  equities  between  the  mort- 
gagor and  mortgagee.  °^  He  holds  the  mortgage  by  the  same  title  that 

Jamesburg  Mut.  Bldg.  Assn.,  67  N.  ler,  41  Nebr.  675,  60  N.  "W.  15;  Dan- 

J.  Eq.   525,  58   Atl.  1078;    Shotwell  lels  v.  Densmore,  32  Nebr.  40,  48  N. 

V.  Matthews   (N.  J.),  21  Atl.  1067;  "W.  906;  Cheshire  Provident  Inst.  v. 

Bacon    v.    Schoonhoven,    87    N.    Y.  Gibson,  2  Nebr.  (Unoff.)   392,  89  N. 

446;     Smyth    v.    Knickerbocker    L.  W.    243;    Montgomery   v.    Waits,    1 

Ins.   Co.,   84   N.  Y.   589;    Belden  v.  Nebr.    (Unoff.)    144,   95  N.  W.  343; 

Meeker,  47  N.  Y.   307;    Ely  v.   Sco-  Gibson  v.  Mlln,  1  Nev.  526;   Gibson 

field,  35  Barb.  (N.  Y.)  330;  Clark  v.  v.  Thomas,  180  N.  Y.  483,  73  N.  E. 

Mackin,  30  Hun   (N.  Y.)   411;   Heil-  484,  70  L.  R.  A.  768;   Clark  v.  Mc- 

brun  V.  Hammond,  13  Hun   (N.  Y.)  Neal,  114  N.  Y.  287,  21  N.  E.  405,  11 

474;    Warner  v.  Winslow,  1   Sandf.  Am.   St.   638;    Clark  v.   Mackin,   30 

Ch.  (N.  Y.)  430;   Swartz  v.  Hurd,  2  Hun  (N.  Y.)  411;  Swartz  v.  Leist,  13 

Ohio  Dec.  134,  1  West.  Law  Month.  Ohio  St.  419;    Roberts  v.   Halstead, 

510;   Pickford  v.  Peebles,  7  S.  Dak.  9  Pa.  St.  32,  49  Am.  Dec.  541;    Mc- 

166,  63  N.  W.  779;    Merrill  v.  Hur-  Adams  v.  Robinson,  35  S.  Car.  385, 

ley,  6  S.  Dak.  592,  62  N.  W.  958,  55  14  S.  E.  825;   Henderson  v.  Pilgrim, 

Am.  St.  859;    Merrill  v.  Luce,  6  S.  22  Tex.  464;    Torrey  v.  Deavitt,  53 

Dak.  354,  61  N.  W.  43,  55  Am.  St.  Vt.  331;  Girardln  v.  Lampe,  58  Wis. 

844;   Henderson  v.  Pilgrim,  22  Tex.  267,  16  N.  W.   614.    See  also  Schu- 

464;    Ladd  v.  Campbell,  56  Vt.  529.  macher  v.  Wolf,   125   111.   App.   81; 

» Williams  v.  Jackson,  107  U.   S.  Parker    v.    Biddle,    23    Kans.    471; 

478,  27  L.  ed.  529,  2  Sup.  Ct.  814;  Settle  v.  Tiedgen,  77  Nebr.  799,  116 

Vann  v.  Marbury,  100  Ala.  438,  14  N.  W.  959;  City  Bank  v.  Plank,  141 

So.  273,  23  L.  R.  A.  325,  46  Am.  St.  Wis.  653,  124  N.  W.  1000,  135  Am. 

70;   Beal  v.  Stevens,  72  Cal.  451,  14  St.   62.    But  see  Block  v.  Reno,  59 

Pac.   186;    Ogle  v.   Turpin,   102   111.  Fed.     917;     Fassett    v.    Mulock,     5 

148;  Edgerton  v.  Young,  43  111.  464;  Colo.  466;    Hewell  v.  Coulbourn,  54 

Ayers  v.  Hays,  60   Ind.  452;    Bowl-  Md.  59;   Lee  v.  Clark,  89  Mo.  553,  1 

ing  V.  Cook,  39  Iowa  200;    Indiana  S.  W.   142;    Rice  v.   McFarland,   34 

Bank  v.  Anderson,  14  Iowa  544,  83  Mo.  App.  404. 

Am.  Dec.  390;   Fisher  v.  Cowles,  41        ""Skeele  v.   Stocker,   11   111.   App. 

Kans.    418,    21   Pac.    228;    Lewis   v.  143;    Snell  v.  Margritz,  64  Nebr.  6, 

Kirk,    28    Kans.   497,   42   Am.   Rep.  91  N.  W.  274;    Heintz  v.  Klebba,  5 

173;    Commonwealth  v.   Globe   Inv.  Nebr.    (Unoff.)    289,   98  N.  W.   431; 

Co.,    168    Mass.    80,    46    N.    E.    410;  Morris  v.  Joyce,   63   N.  J.  Eq.   549, 

Welch    V.    Priest,    8    Allen    (Mass.)  53  Atl.  139;   Lamed  v.  Donovan,  155 

165;    Moran    v.    Roberge,    84    Mich.  N.  Y.  341,  49  N.  E.  942;    Brown  v. 

600,    48    N.    W.    164;     Whitney    v.  Blydenburgh,  7   N.  Y.   141,   57  Am. 

Lowe,   59  Nebr.   87,   80   N.  W.  266;  Dec.  506;  Williams  v.  Paysinger,  15 

Porter  v.  Ourada,  51  Nebr.  510,  71  S.  Car.  171;  Daws  v.  Craig,  62  Iowa 

N.    W.    52;     Cram    v.    Cottrell,    48  515,    17    N.    W.    778;     Costello    v. 

Nebr.  646,  67  N.  W.  452,  58  Am.  St.  Meade,  55  How.  Pr.    (N.  Y.)   356. 
714;   Eggert  v.  Beyer,  43  Nebr.  711,        =' See  post  §  834. 
719,  62  N.  W.  57;  Whipple  v.  Fow- 
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he  holds  the  notes,  and  subject  to  no  defense  that  would  not  be  good 
against  them.^"  The  assignment  by  express  terms  may  be  made  sub- 
ject to  all  existing  equities,  as  where  it  contains  a  clause  declaring 
it  "subject,  however,  to  all  the  rights  of  the  said  mortgagor  in  and 
to  the  same."^' 

A  mortgagee  who  discharges  a  mortgage  of  record  after  having 
assigned  it,  the  discharge  being  effectual  because  the  assignment 
has  not  been  recorded,  is  liable  to  the  holder  of  the  mortgage  for 
the  amount  secured  by  it,  whether  his  intention  in  discharging  it 
was  fraudulent  or  not.^*  The  assignee  may  maintain  an  action  for 
damages  against  the  mortgagee  for  such  wrongful  discharge,  and 
recover  the  value  of  the  mortgage,  not  exceeding  the  amount  due  upon 
the  note  secured.^' 

Since  an  assignment  of  mortgage  notes  carries  the  mortgage  with 
it,  both  the  mortgagee  and  his  executor  are  thereby  deprived  of  con- 
trol over  the  mortgage,  thus  making  the  executor's  release  void.^° 

§  815.  Assignment  of  bond  for  deed. — A  bond  for  a  conveyance 
of  real  estate,  when  assigned  as  security  for  a  debt,  is  in  the  nature  of 
a  mortgage.  The  assignee  does  not  acquire  by  the  assignment  an  ab- 
solute and  unconditional  right  to  the  benefit  of  the  agreement;  but 
he  may  foreclose  the  interest  of  the  assignor  under  the  bond,  and  a 
sale  of  such  interest  vests  in  the  purchaser  all  the  interest  which  the 
assignor  had  by  means  of  it.^^  Such  a  bond  is  declared  in  equity  to 
be  equivalent  to  a  conveyance  of  the  property,  with  a  mortgage  back ; 
so  that  its  assignment  is  equivalent  to  the  assignment  of  a  mortgage.^^ 

§  816.  Power  of  attorney  to  enforce  mortgage. — A  power  of  at- 
torney to  one  authorizing  him  to  enforce  the  payment  of  a  mortgage 
which  is  delivered  to  him  without  assignment,  and  of  a  note  also  de- 
livered without  indorsement,  operates  as  a  good  equitable  assignment, 
and  the  mortgagee  can  not  afterward  make  a  valid  discharge  of  the 

'^Cornell  V.  Hichens,  11  Wis.  353;  ''Wilson    v.    Fatout,    42    Ind.    52. 

Martineau   v.    McCollum,    4    Cliand.  See    also    Hays    v.    Hall,    4    Port 

(Wis.)  153.  (Ala.)  374,  30  Am.  Dec.  530;    Mann 

»=  Fisher  v.  Otis,  3  Chand.   (Wis.)  v.   Jummel,   183   111.   523,    56   N.   E. 

83.  161;    Hunter  v.  Hatch,  45   111.  178; 

="  Ferris  v.   Hendrickson,   1   Edw.  Barclay  v.  Blodgett,  5  Cow    (NY) 

Ch.    (N.   Y.)    132.     See  also   Anglo-  202.    See  ante  §  173. 

American    Land    Co.    v.    Bush,    84  »» Jones  v.  Lapham,  15  Kans.  540; 

Iowa  272;   Smith  v.  Long,  50  Nebr.  Button  v.  Schroyer,  5  Wis.  598.  See 

749-  also     Sposedo     v.     Merriman,     111 

»=Fox  V.  Wray,  56  Ind.  423.  Maine    530,    90    Atl.    387.    But    see 

*>  Morrison  v.  Roehl,  215  Mo.  645,  Sheffield   v.    Hurst,   31   Ky    L    890 

114  S.  W.  981.  104  S.  W.  350. 
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mortgage.  Such  equitable  assignee  may  reeeiTe  the  debt,  deliver  up 
the  note  and  cancel  the  mortgage.'"  A  general  power  of  attorney  to 
sell,  convey,  and  mortgage  the  principal's  property,  authorizes  the 
execution  of  a  trust  deed  of  the  principal's  real  estate,  to  secure  pay- 
ment of  his  debts,  and  to  enforce  such  payment  by  vesting  the  trustee 
with  power  to  sell  the  property  in  case  of  nonpayment.*"  Wliere  the 
assignors  of  a  mortgage  have  intentionally  invested  their  assignee 
with  full  title  and  authority,  the  assignee  may  enforce  the  mortgage 
in  equity  in  his  own  name,  whether  his  title  be  absolute  or  in  trust.^^ 
Where  a  person,  acting  for  himself  or  another,  acquires  a  promis- 
sory note  for  value  before  maturity,  secured  by  a  mortgage,  and  takes 
title  to  such  mortgage  in  the  name  of  another  under  a  general  power 
of  attorney,  but  without  his  principal's  knowledge  concerning  the  par- 
ticular transaction,  and  then  assigns  his  security  under  such  power  to 
a  fourth  person,  without  proper  attestation  or  acknowledgment,  the 
bona  fides  of  the  transaction  is  not  affected  by  the  use  of  the  third 
party's  name  as  assignee  and  subsequently  as  assignor,  nor  the  fact 
that  he  was  not  pecuniarily  interested,  nor  that  the  second  instrument 
was  not  entitled  to  record.^^ 

§  817.  Transfer  of  debt — Effect  in  general. — It  has  frequently  been 
held  that  a  mortgage  is  but  an  incident  to  the  debt,  the  payment  of 
which  it  secures,  and  its  ownership  follows  the  assignment  of  the 
debt.*'  If  the  note  or  other  debt  secured  by  a  mortgage  be  trans- 
ferred without  any  formal  assignment  of  the  mortgage,  or  even  a  de- 
livery of  it,  the  mortgage  in  equity  passes  as  an  incident  to  the  debt, 
unless  there  be  an  agreement  to  the  contrary.**    A  mortgage  which 

="  Cutler      V.      Haven,      8      Pick.  Supervisors,  16  Wall.    (U.  S.)    452, 

(Mass.)   490.  21  L.  ed.  319;  Carpenter  v.  Longan, 

"Muth  v.  Goddard,  28  Mont.  237,  16  Wall.  (U.  S.)  271,  21  L.  ed.  314; 

72  Pac.  621,  98  Am.  St.  553.  Sheldon  v.  Sill,  8  How.  (U.  S.)  441, 

■"Fisher  v.  Meister,  24  Mich.  447.  12  L.  ed.  1147;    Myers  v.  Hazzard, 

"Friend   v.   Yahr,    126   Wis.    291,  4    McCrary    (U.    S.)    94,    97;    Win- 

104  N.  W.  997,  1  L.  R.  A.   (N.  S.)  stead  v.  Bingham,  4  Woods  (U.  S.) 

891,  110  Am.  St.  924.  510,  14  Fed.  1;   O'Rourke  v.  Wahl, 

"Frerking  v.   Thomas,   64   Nebr.  109  Fed.  276,  48  C.  C.  A.  360;   Mc- 

193,    89    N.   W.    1005;    Anderson   v.  Daniel  v.   Stroud,  106  Fed.   486,  45 

Kreidler,    56    Nebr.    171,   76    N.    W.  C.  C.  A.  446;  Black  v.  Reno,  59  Fed. 

581;   Union  &c.  Bank  v.  Smith,  107  917;     Converse    v.    Michigan    Diary 

Tenn.  476,  64  S.  W.  756;   Tingle  v.  Co.,  45  Fed.  18;    Buckheit  v.  Deca- 

Fisher,   20   W.  Va.   497;    Franke  v.  tur  Land  Co.,  140  Ala.  216,  37   So. 

Neisler,  97  Wis.  364,  72  N.  W.  887.  75;   McMillan  v.  Craft,  135  Ala.  148, 

"Swift  V.  Smith,  102  U.  S.  442,  26  33  So.  26;    New  England  Mtg.  Sec. 

L.  ed.  193;  Ober  v.  Gallagher,  93  U.  Co.  v.  Clayton,  119  Ala.  361,  24  So. 

S.  199,  206,  23  L.  ed.  829;  Batesville  362;  Thompson  v.  Maddux,  117  Ala. 

Institute  v.  Kauffman,  18  Wall.  (U.  468,  23  So.  157;  O'Neal  v.  Seixas,  85 

S.)   151,  21  L.  ed.  775;   Kenicott  v.  Ala.  80,  4  So.  745;  Lowery  v.  Peter- 
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son,  75  Ala.  109;  Prout  v.  Hoge,  57 
Ala.  28;  Welsh  v.  Phillips,  54  Ala. 
309,  25  Am.  Rep.  679;  Center  v. 
Planters  &c.  Bank,  22  Ala.  743; 
Graham  v.  Newman,  21  Ala.  497; 
Cullum  V.  Erwin,  4  Ala.  452;  Eman- 
uel V.  Hunt,  2  Ala.  190;  Newman  v. 
Fidelity  Sav.  &c.  Assn.,  14  Ariz.  354, 
128  Pac.  53;  Cortelyou  v.  Jones 
(Cal.),  61  Pac.  918;  Adler  t.  Sar- 
gent, 109  Cal.  42,  41  Pac.  799; 
Druke  v.  Heiken,  61  Cal.  346,  44 
Am.  Rep.  553;  Mack  v.  Wetzlar,  39 
Cal.  247;  Bennett  v.  Solomon,  6  Cal. 
134;  Ord  v.  McKee,  5  Cal.  515;  Fas- 
sett  V.  Mulock,  5  Colo.  466;  Kenney 
V.  Jefferson  Co.  Bank,  12  Colo.  App. 
24,  54  Pac.  404;  Pettus  v.  Gault,  81 
Conn.  415,  71  Atl.  509;  Farrell  v. 
Lewis,  56  Conn.  280,  14  Atl.  931; 
Lewis  V.  Farrell,  51  Conn.  216; 
Jones  V.  Quinnipiack  Bank,  29 
Conn.  25;  Lawrence  v.  Knap,  1 
Root  (Conn.)  248,  1  Am.  Dec.  42; 
McClure  v.  American  Nat.  Bank 
(Fla.),  64  So.  427;  Taylor  v.  Amer- 
ican Nat.  Bank,  63  Fla.  631,  57  So. 
678,  Ann.  Cas.  1914A,  309;  Stewart 
V.  Preston,  1  Fla.  10,  44  Am.  Dec. 
621;  Georgia  Code  1911,  §  4276; 
Athens  Nat.  Bank  v.  Exchange 
Bank,  110  Ga.  692,  36  S.  E.  265; 
Setze  V.  First  Nat.  Bank,  140  Ga. 
603,  79  S.  E.  540;  Van  Pelt  v.  Hurt, 
97  Ga.  660,  25  S.  E.  489;  Crowder  v. 
Dunbar,  74  Ga.  109;  Roherts  v. 
Mansfield,  32  Ga.  228;  Romberg  v. 
Mccormick,  194  111.  205,  62  N.  E. 
537;  Schultz  v.  Sroelowitz,  191  111. 
249,  61  N.  E.  92;  Humble  v.  Cur- 
tis, 160  111.  193,  43  N.  E.  749; 
Himrod  v.  Gilman,  147  111.  293,  35 
N.  E.  373;  Fountain  v.  Bookstaver, 
141  111.  461,  31  N.  B.  17;  Barrett 
V.  Hinckley,  124  111.  32,  14  N.  E. 
863,  7  Am.  St.  331;  Union  Mut. 
L.  Ins.  Co.  V.  Slee,  123  111.  57,  12 
N.  E.  543,  13  N.  E.  222;  Towner 
V.  McClelland,  110  111.  542;  Miller  v. 
Lamed,  103  111.  562;  Ogle  v.  Tur- 
pin,  102  111.  148;  Worcester  Nat. 
Bank  v.  Cheeney,  87  111.  602;  White 
V.  Sutherland,  64  111.  181;  Kleeman 
V.  Frisbie,  63  111.  482;  Mason  v. 
Ainsworth,  58  111.  163;  Hamilton  v. 
Lubukee,  51  111.  415,  99  Am.  Dec.  562; 
Gaff  V.  Harding,  48  111.  148;  Way- 
man  V.  Cochrane,  35  111.  152;  Mapps 


V.  Sharpe,  32  111.  13;  Pardee  v. 
Lindley,  31  111.  174,  88  Am.  Dec. 
219;  Vansant  v.  Allmon,  23  111.  30; 
Lucas  V.  Harris,  20  111.  165;  Bank 
V.  Mundy,  162  111.  App.  138;  Kittler 
V.  Studabaker,  113  111.  App.  342; 
Mann  v.  Merchants'  L.  &c.  Co.,  100 
111.  App.  224;  Elgin  City  Banking 
Co.  V.  Center,  83  111.  App.  405;  Mag- 
loughlin  V.  Clark,  35  111.  App.  251; 
Grassly  v.  Reinback,  4  III  App. 
341;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Talbot,  113  Ind.  373,  14  N.  E.  586, 

3  Am.  St.  655;  Parkhurst  v.  Water- 
town  Steam  Engine  Co.,  107  Ind. 
594,  8  N.  E.  635;  Thomson  v.  Madi- 
son Bldg.  &c.  Assn.,  103  Ind.  279, 
2  N.  E.  735;  Reeves  v.  Hayes,  95 
Ind.  521,  524;  Bayless  v.  Glenn,  72 
Ind.  5;  Gabbert  v.  Schwartz,  69  Ind. 
450;  Hubbard  v.  Harrison,  38  Ind. 
323;  Fletcher  v.  Holmes,  32  Ind. 
497;  Sample  v.  Rowe,  24  Ind.  208; 
Gower  v.  Howe,  20  Ind.  396;  Gar- 
rett V.  Puckett,  15  Ind.  485;  French 
V.  Turner,  15  Ind.  59;  Burton  v. 
Baxter,  7  Blackf.  (Ind.)  297;  Blair 
V.  Bass,  4  Blackf.  (Ind.)  539;  Mc- 
Connell  v.  American  Nat.  Bank 
(Ind.  App.),  103  N.  E.  809;  Alden 
V.  White,  32  Ind.  App.  671,  66  N.  E. 
509;  Perry  v.  Fisher,  30  Ind.  App. 
261,  65  N.  E.  935;  Robertson  v. 
United  States  Live  Stock  Co. 
(Iowa),  145  N.  W.  535;  Jenks  v. 
Shaw,  99  Iowa  604,  68  N.  W.  900, 
61  Am.  St.  256;  Morgan  T.  Kline, 
77  Iowa  681,  42  N.  W.  558;  Brayley 
V.  Ellis,  71  Iowa  155,  32  N.  W.  254; 
Vandercook  v.  Baker,  48  Iowa  199; 
Walker  v.  Schreiber,  47  Iowa  529; 
Updegraft  v.  Edwards,  45  Iowa  513; 
Preston  v.  Case,  42  Iowa  529;  Bank 
of  Indiana  v.  Anderson,  14  Iowa 
544,  83  Am.  Dec.  390;  Sangster  v. 
Love,  11  Iowa  580;  Pope  v.  Ja- 
cobus, 10  Iowa  262;  Crow  v.  Vance, 

4  Iowa  434;  Robinson  Female  Sem- 
inary V.  Campbell,  60  Kans.  60,  55 
Pac.  276;  Mutual  Benefit  L.  Ins. 
Co.  V.  Huntington,  57  Kans.  744,  48 
Pac.  19;  Perkins  v.  Matteson,  40 
Kans.  165,  19  Pac.  633;  Kurtz  v. 
Sponable,  6  Kans.  395;  Burdett  v. 
Clay,  8  B.  Mon.  (Ky.)  287;  Waller 
V.  Tate,  4  B.  Mon.  (Ky.)  529;  Miles 
V.  Gray,  4  B.  Mon.  (Ky.)  417; 
Perkins  v.  Gumbel,  49  La.  Ann.  658, 
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21  So.  743;  Gumbel  v.  Boyer,  46  La. 

Ann.  7G2,  15  So.  84;  Forstall's  Suc- 
cession, 39  La.  Ann.  1052,  3  So.  277; 
Miller  v.  Cappel,  36  La.  Ann.  264; 
Gardner  v.  Maxwell,  27  La.  Ann. 
561;  Perot  v.  Lavasseur,  21  La. 
Ann.  529;  Scott  v.  Turner,  15  La. 
Ann.  346;  Augusta  v.  Renard,  3 
Rob.  (La.)  389;  Donnell  v.  Wylie, 
85  Maine  143,  26  Atl.  1092;  Jordon 
V.  Cheney,  74  Maine  359;  Holmes  v. 
French,  70  Maine  341;  Warren  v. 
Homestead,  33  Maine  256;  Dwinel 
V.  Perley,  32  Maine  197;  Smith  v. 
Kelley,  27  Maine  237,  46  Am.  Dec. 
595;  Vose  v.  Handy,  2  Maine  322, 
11  Am.  Dec.  101;  McCauseland  v. 
Baltimore  Humane  Impartial  Soc, 
95  Md.  741,  52  Atl.  918;  Chilton  v. 
Brooks,  71  Md.  445,  18  Atl.  868; 
Byles  V.  Tome,  89  Md.  461;  Brew- 
ster V.  Seeger,  173  Mass.  281,  53  N. 
E.  814  (assignment  by  guardian 
after  ward  had  reached  majority) ; 
Commonwealth  v.  Globe  Inv.  Co., 
168  Mass.  80,  46  N.  E.  410;  Watson 
V.  Wyman,  161  Mass.  96,  36  N.  E. 
692;  Barnes  v.  Boardman,  149 
Mass.  106,  21  N.  E.  308;  Morris  v. 
Bacon,  123  Mass.  58,  25  Am.  Rep. 
17;  Belcher  v.  Costello,  122  Mass. 
189;  Wolcott  V.  Winchester,  15 
Gray  (Mass.)  461;  Young  v.  Miller, 
6  Gray  (Mass.)  152;  Briggs  v.  Han- 
nowald,  35  Mich.  474;  Nelson  v. 
Ferris,  30  Mich.  497;  Martin  v.  Mc- 
Reynolds,  6  Mich.. 70;  Dougherty  v. 
Randall,  3  Mich.  581;  Cooper  v.  Ul- 
mann.  Walk.  (Mich.)  251;  Bloomer 
V.  Burke,  94  Minn.  15,  101  N.  W. 
974;  Mankato  First  Nat.  Bank  v. 
Pope,  85  Minn.  433,  89  N.  W.  318; 
Northern  Cattle  Co.  v.  Munro,  83 
Minn.  37,  85  N.  W.  919;  Kinney  v. 
Duluth  Ore  Co.,  58  Minn.  455,  60  N. 
W.  23;  Meeker  County  Bank  v. 
Young,  51  Minn.  364,  53  N.  W.  630; 
Humphrey  v.  Buisson,  19  Minn. 
221;  Nestor  v.  Davis,  100  Miss.  199, 
56  So.  347;  Gabbert  v.  Wallace,  66 
Miss.  618,  5  So.  394;  Holmes  v.  Mc- 
Ginty,  44  Miss.  94;  Murrell  v. 
Jones,  40  Miss.  565;  Dick  v.  Mawry, 
17  Miss.  448;  Henderson  v.  Herrod, 
10  Sm.  &  M.  (Miss.)  631,  49  Am. 
Dee.  41;  Lewis  v.  Starke,  10  Sm.  & 
M.  (Miss.)  120;  Terry  v.  Woods,  6 
Sm.  &  M.   (Miss.)  139,  45  Am.  Dec. 


274;  Cooper  v.  Newell  (Mo.),  172 
S.  W.  326;  Lipscomb  v.  Talbott, 
243  Mo.  1,  147  S.  W.  798;  Mor- 
rison V.  Roehl,  215  Mo.  545,  114 
S.  W.  981;  George  v.  Somerville, 
153  Mo.  7,  54  S.  W.  491;  Ger- 
man-American Bank  v.  Carondelet 
Real  Estate  Co.,  150  Mo.  570,  51 
S.  W.  691;  First  Nat.  Bank  v. 
Rohrer,  138  Mo.  369,  39  S.  W.  1047; 
State  Bank  v.  Frame,  112  Mo.  502, 

20  S.  W.  620;  Patterson  v.  Booth, 
103  Mo.  402,  15  S.  W.  543;  Mayes  v. 
Robinson,  93  Mo.  114,  5  S.  W.  611; 
Hagerman  v.  Sutton,  91  Mo.  519,  4 
S.  W.  73;  Lee  v.  Clark,  89  Mo.  553, 
1  S.  W.  142;  Boatman's  Sav.  Bank 
V.  Grewe,  84  Mo.  477;  Joerdens  v. 
Schrimpf,  77  Mo.  383;  Bell  v.  Simp- 
son, 75  Mo.  485;  Goodfellow  v.  Still- 
well,  73  Mo.  17;  Logan  v.  Smith,  62 
Mo.  455;  Watson  v.  Hawkins,  60 
Mo.  550;  Potter  v.  Stevens,  40  Mo. 
229;  Chappell  v.  Allen,  38  Mo.  213; 
Anderson  v.  Baumgartner,  27  Mo. 
80;  Laberge  v.  Chauvin,  2  Mo.  179; 
Smith  V.  Mohr,  64  Mo.  App.  39,  2 
Mo.  App.  914;  De  Laureal  v.  Kem- 
per, 9  Mo.  App.  77;  Cornish  v. 
Woolverton,  32  Mont.  456,  81  Pac. 
4,  108  Am.   St.  598;    Hull  v.  Diehl, 

21  Mont.  71,  52  Pac.  782;  Northern 
Counties  Invest.  Trust  v.  Edgar,  65 
Nebr.  301,  91  N.  W.  402,  96  N.  W. 
1022;  Consterdine  v.  Moore,  65 
Nebr.  291,  91  N.  W.  399,  96  N.  W. 
1021,  101  Am.  St.  620;  Garnett  v. 
Myers,  65  Nebr.  280,  91  N.  W.  400, 
94  N.  W.  803;  Frerking  v.  Thomas, 
64  Nebr.  193,  89  N.  W.  1005;  Snell 
V.  Margritz,  64  Nebr.  6,  91  N.  W. 
274;  Whitney  v.  Lowe,  59  Nebr.  87, 
80  N.  W.  266;  Anderson  v.  Kreidler, 
56  Nebr.  171,  76  N.  W.  581;  New 
England  Loan  &c.  Co.  v.  Robinson, 
56  Nebr.  50,  76  N.  W.  415;  Goodwin 
V.  Cunningham,  54  Nebr.  11,  74  N. 
W,  315;  Greeley  State  Bank  v. 
Line,  50  Nebr.  434,  69  N.  W.  966; 
Cram  v.  Cotrell,  48  Nebr.  646,  67 
N.  W.  452;  Whipple  v.  Fowler,  41 
Nebr.  675,  60  N.  W.  15;  Daniels  v. 
Densmore,  32  Nebr.  40,  48  N.  W.  906; 
Studebaker  Bros.  Mfg.  Co.  v.  Mc- 
Curgur,  20  Nebr.  500,  30  N.  W.  686; 
Kuhns  V.  Bankes,  15  Nebr.  92,  17 
N.  W.  356;  Moses  v.  Comstock,  4 
Nebr.    516;    Webb    v.    Hoselton,    4 


§  817 


ASSIGNMENT    OF   MORTGAGES 


296 


Nebr.  308,  19  Am.  Rep.  638;  Quinby 
V.  ■Williams,  67  N.  H.  489,  41  Atl. 
862;  Paige  v.  Chapman,  58  N.  H. 
333;  Wheeler  v.  Emerson,  45  N.  H. 
526;  Blake  v.  Williams,  36  N.  H. 
39;  Downer  v.  Button,  26  N.  H.  338; 
Page  V.  Pierce,  26  N.  H.  317; 
Whittemore  v.  Gibbs,  24  N.  H.  484; 
Rigney  v.  Lovejoy,  13  N.  H.  247; 
Smith  V.  Moore,  11  N.  H.  55;  South- 
erln  v.  Mendum,  5  N.  H.  420;  Ferry 
V.  Meckert,  32  N.  J.  Eq.  38;  Denton 
V.  Cole,  30  N.  J.  Eq.  244;  Harris  v. 
Cook,  28  N.  J.  Eq.  345;  Galway  v. 
Fullerton,  17  N.  J.  Eq.  389,  394; 
Mulford  V.  Peterson,  35  N.  J.  L. 
127;  Den  v.  Dimon,  10  N.  J.  L.  156; 
Fitch  V.  McDowell,  145  N.  Y.  498, 
40  N.  E.  205;  Goettlicher  v.  Wille, 
134  N.  Y.  S.  977;  Cooper  v.  New- 
land,  17  Abb.  Pr.  (N.  Y.)  342;  Par- 
melee  V.  Dann,  23  Barb.  (N.  Y.) 
461;  Rose  v.  Baker,  13  Barb.  (N. 
Y.)  230;  Pattison  v.  Hull,  9  Cow. 
(N.  Y.)  747;  Jackson  v.  Blodget,  5 
Cow.  (N.  Y.)  202;  Gould  v.  Marsh, 
1  Hun  (N.  Y.)  566;  Bvertson  v. 
Booth,  19  Johns.  (N.  Y.)  486,  491; 
Prescott  V.  Hull,  17  Johns.  (N.  Y.) 
284;  Jackson  t.  Willard,  4  Johns. 
(N.  Y.)  42;  Green  v.  Hart,  1  Johns. 
(N.  Y.)  580,  590;  Johnson  v.  Hart, 
3  Johns.  Cas.  (N.  Y.)  322;  Neilson 
V.  Blight,  1  Johns.  Cas.  (N.  Y.) 
205;  Andrews  v.  Townshend,  56  N. 
Y.  Super.  Ct.  140,  16  N.  Y.  St.  876,  1 
K  Y.  S.  421;  Matter  of  Falls,  31 
Misc.  658,  66  N.  Y.  S.  47,  affd.  66  App. 
Div.  616,  73  N.  Y.  S.  1134;  Langdon 
V.  Buel,  9  "Wend.  (N.  Y.)  80;  Smith 
V.  Godwin,  145  N.  Car.  242,  58  S.  E. 
1089;  Davison  v.  Gregory,  132  N. 
Car.  389,  43  S.  E.  916;  Jenkins  v. 
Wilkinson,  113  N.  Car.  532,  18  S. 
E.  696;  Ki£E  v.  Weaver,  94  N.  Car. 
274,  55  Am.  Rep.  601;  Williams  v. 
Teachey,  85  N.  Car.  402;  Hyman  v. 
Devereux,  63  N.  Car.  624;  Miller  v. 
Hoyle,  41  N.  Car.  269;  Brynjolfson 
V.  Osthus,  12  N.  Dak.  42,  96  N.  W. 
261;  Kernohan  v.  Manss,  53  Ohio 
St.  118, 41  N.  E.  258,  29  L.  R.  A.  317; 
Swartz  V.  Leist,  13  Ohio  St.  419; 
Crumbaugh  v.  Kugler,  8  Ohio  St. 
544;  Paine  v.  French,  4  Ohio  318; 
Swartz  V.  Hurd,  2  Ohio  Dec.  (Re- 
print) 134;  Hillman  v.  Young,  64 
Ore.  73,  127  Pac.  793;  Stltt  v.  String- 
ham,  55  Ore.  89,  105  Pac.  252;  Bar- 
ringer  V.  Loder,  47  Ore.  223,  81  Pac. 


778;  Watson  v.  Dundee  M.  &c.  Co., 
12  Ore.  474,  8  Pac.  548;  Roberts  v. 
Sutherlin,  4  Ore.  219;  Dubois's  Ap- 
peal, 38  Pa.  St.  231,  80  Am.  Dec. 
478;  Partridge  v.  Partridge,  38  Pa. 
St.  78;  Cathcart's  Appeal,  13  Pa.  St. 
416;  Donley  v.  Hays,  17  Serg.  &  R. 
(Pa.)  400;  Walker  v.  Kee,  14  S. 
Car.  142;  Cleveland  v.  Cohrs,  10  S. 
Car.  224;  Muller  v.  Wadlington,  5 
S.  Car.  342;  Wright  v.  Eaves,  10 
Rich.  Eq.  (S.  Car.)  582;  Brown  v. 
Hall,  32  S.  Dak.  225,  142  N.  W.  854; 
Miller  v.  Berry,  19  S.  Dak.  625,  104 
N.  W.  311;  Grether  v.  Smith,  17  S. 
Dak.  279,  96  N.  W.  93;  Parker  v. 
Randolph,  5  S.  Dak.  549,  59  N.  W. 
722,  29  L.  R.  A.  33;  Union  &c.  Bank 
V.  Smith,  107  Tenn.  476;  Frame  v. 
Tabler  (Tenn.),  53  S.  W.  1014; 
Clark  v.  Jones,  93  Tenn.  639,  27  S. 
W.  1009;  Ford  v.  McDowell  (Tenn.), 
52  S.  W.  694;  Perrln  v.  Trimble 
(Tenn.),  48  S.  W.  125;  Cleveland  v. 
Martin,  2  Head  (Tenn.)  128;  Can- 
non V.  McDaniel,  46  Tex.  303;  Per- 
kins V.  Sterne,  23  Tex.  561,  76  Am. 
Dec.  72;  Henderson  v.  Pilgrim,  22 
Tex.  464;  Ward  v.  San  Antonio  Life 
Ins.  Co.  (Tex.  Civ.  App.),  164  S.  W. 
1043;  Cohen  v.  Grimes,  18  Tex.  Civ. 
App.  327,  45  S.  W.  210;  Downing  v. 
State,  61  Tex.  Cr.  App.  519,  136  S. 
W.  471;  Van  Burkleo  v.  Southwest- 
ern Mfg.  Co.  (Tex.),  39  S.  W.  1085; 
Donaldson  v.  Grant,  15  Utah  231,  49 
Pac.  779;  Stimpson  v.  Bishop,  82 
Va.  190;  Blair  v.  White,  61  Vt.  110, 
17  Atl.  49;  Torrey  v.  Deavitt,  53  Vt. 
331;  Nash  v.  Kelley,  50  Vt.  425; 
Belding  v.  Manly,  21  Vt.  550;  Keyes 
V.  Wood,  21  Vt.  331;  Pratt  v.  Bank 
of  Bennington,  10  Vt.  293,  33  Am. 
Dec.  201;  Langdon  v.  Keith,  9  Vt. 
299;  Spencer  v.  Alki  Point  Transp. 
Co.,  53  Wash.  77,  101  Pac.  509,  132 
Am.  St.  1058;  Bartlett  Estate  Co.  v. 
Pairhaven  Land  Co.,  49  Wash.  58,  94 
Pac.  900,  15  L.  R.  A.  (N.  S.)  590, 
126  Am.  St.  856;  Fischer  v.  Wood- 
ruff, 25  Wash.  67,  64  Pac.  923,  87 
Am.  St.  742;  Emmons  v.  Hawk,  62 
W.  Va.  526,  59  S.  E.  519;  Thomas 
v.  Linn,  40  W.  Va.  122,  20  S.  E.  878; 
In  re  Tobin's  Estate,  139  Wis.  494, 
121  N.  W.  144;  Roach  v.  Sanborn 
Land  Co.,  135  Wis.  354,  115  N.  W. 
1102;  Milwaukee  Trust  Co.  v.  Van 
Valkenburgh,  132  Wis.  638,  112  N. 
W.  1083;  Boyle  v.  Lybrand,  113  Wis. 
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without  a  formal  assignment  of  the  mortgage.*^  The  mortgage  title, 
if  it  does  not  legally  pass  to  the  assignee  by  such  assignment,  as  some 
authorities  hold,  remains  in  the  mortgagee  as  trustee  for  the  holder 
of  the  debt,  even  though  the  latter  did  not  know  at  the  time  of  the 
transfer  of  the  existence  of  the  security.*"  Whenever  it,  comes  to  his 
knowledge  he  may  affirm  the  trust  and  enforce  the  security.  The  only 
hazard  which  the  equitable  assignee  takes  is  that  the  mortgagee  may 
discharge  the  mortgage,*'  unless  the  assignee  be  chargeable  with  no- 
tice of  the  rights  or  equities  of  other  persons  in  the  mortgage  debt  and 
security.**  If  the  mortgagor,  after  notice  of  such  an  assignment,  pay 
the  debt  to  the  mortgagee,  he  does  it  in  his  own  wrong  and  must  suffer 
the  loss.  If  the  mortgagee  pass  the  legal  title  to  another,  the  latter  be- 
comes the  trustee  of  the  owner  of  the  note.*''  If  a  note  is  not  due  when 
transferred,  there  is  a  presumption  of  want  of  notice,  which  holds 
good  until  the  contrary  is  proved.  The  mortgage  securing  the  note 
partakes  of  its  negotiability  without  any  formal  assignment  or  deliv- 
ery, or  even  mention  thereof.^" 

Such  an  assignment  has  generally,  however,  no  effect  upon  the  legal 
estate.  It  is  true,  as  has  already  been  noticed  at  length  in  the  first 
chapter,  that  by  legislative  enactment,  or  by  judicial  construction  in 
several  states,  the  legal  character  of  a  mortgage  at  common  law  no 
longer  exists;  but  generally  the  distinction  is  kept  up,  and  "great 

79,  88  N.  W.  904;  Fred  Miller  Brew-  Bank  v.  Julian,  153  Ind.  655,  55  N. 

ing  Co.  V.  Manasse,  dd  Wis.  99,  74  B.  1007.     In  Utah  it  has  been  held 

N.   W.   535;    Franke   v.   Neisler,    97  that  the  assignment  of  the  debt  se- 

Wis.    364,   72    N.   W.    887;    Lane   v.  cured  by  a  trust  deed  was  not  an  as- 

Duchac,  73  Wis.  646,  41  N.  W.  962;  signment  of  the  trust.    Charter  Oak 

Potter  v.  Stransky,  48  Wis.   235,  4  L.  Ins.  Co.  v.  Gisborne,  5  Utah  319, 

N.  W.  95;  Woodruff  v.  King,  47  Wis.  15  Pac.  253. 

261,    2    N.    W.    452;     Brinkman    v.  « Moses  v.  Hatfield,  27  S.  Car.  324, 

Jones,  44  Wis.  498;   Bange  v.  Flint,  3  S.  E.  538. 

25  Wis.  544;    Andrews  v.   Hart,   17  « Barrett  v.  Hinckley,  124  111.  32, 

Wis.  297;  Rice  v.  Cribb,  12  Wis.  179;  14  N.  E.  863,  7  Am.  St.  331;  Steward 

Blunt   V.   Walker,    11   Wis.   334,    78  v.  Welch,  84  Maine  308,  24  Atl.  860; 

Am.  Dec.  709;    Croft  v.  Bunster,  9  Jordan   v    Cheney,    74    Maine   359; 

Wis.  503;   Martineau  v.  McCollum,  4  Betz  v.  Heebner,  1  Penr.  &  W.  (Pa.) 

Chand.    (Wis.)    153;    Fisher  v.  Otis,  280;  Keyes  v.  Wood,  21  Vt.  331.    See 

3  Chand.  (Wis.)  83.    In  Georgia,  the  also  Clark  v.  Havard,  122  Ga.   273, 

Act  of  1873,  p.  47,  Code  1911,  §  3372,  50  S.  B.  108. 

requiring  assignments  of  liens  to  be  "Morris  v.  Bacon,  123  Mass.  58; 

ia  writing,  does  not  apply  to  mort-  25  Am.  Rep.  17. 

gages.      Winstead    v.     Bingham,    4  ^  Strong  v.  Jackson,  123  Mass.  60, 

Woods    (U.  S.)    510,  14  Fed.  1.     In  25  Am.  Rep.  19. 

Indiana,    under    Act    1877,    Burns'  *°  Morris  v.  Bacon,  123  Mass.  58; 

Ann.  Stat.  1914,  §  1150,  an  assign-  Welch  v.  Goodwin,  123  Mass.  71,  25 

ment  is  not  effectual  against  a  fore-  Am.  Rep.  24. 

closure  by  the  mortgagee  unless  the  °°  Hagerman  v.  Sutton,  91  Mo.  519, 

assignment   is  recorded.     See  note  4  S.  W.  73.    See  ante  §  481a. 

Indiana,  ante,  §  479.    Citizens'  State 
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convenience,  if  not  safety,"  is  found  in  it.°^  "The  true  character  of 
a  mortgage,"  says  Chief  Justice  Shaw/^  "is  the  pledge  of  real  estate 
to  secure  the  payment  of  money,  or  the  performance  of  some  other 
obligation.  Its  object,  from  its  creation  to  its  redemption  or  fore- 
closure, is  that  of  a  pledge  for  such  debt  or  duty.  It  may,  in  many 
aspects,  be  called  a  real  lien,  a  chattel  interest,  a  chose  in  action,  and 
quasi  personal.  But  as  it  binds  land,  and  may  lay  the  foundation  of  a 
title  to  real  estate,  it  assumes  in  many  respects  the  character  of  a  land 
title.  It  is  so  in  its  origin,  by  deed ;  in  the  mode  of  giving  it  notoriety, 
by  registration;  in  its  transfer,  by  deed  of  assignment;  its  discharge, 
by  deed  of  release;  and  in  the  mortgagee's  remedy,  by  writ  of  entry 
against  the  mortgagor,  or  other  person  in  possession  under  him." 

But  whatever  may  be  the  equitable  interest  of  an  assignee  having 
only  an  equitable  assignment  of  a  mortgage,  as,  for  instance,  by  the 
delivery  of  the  mortgage  note  or  bond  without  a  formal  assignment 
of  the  mortgage,  he  has  no  legal  interest,  and  can  not  sue  in  scire 
facias,''^  or  maintain  a  writ  of  ejectment,^*  or  a  writ  of  entry,'^  in 
his  own  name.  Such  an  assignee  at  most  is  only  a  cestui  que  trust 
having  an  equitable  interest  in  the  real  estate,  the  legal  title  to  which 
is  held  by  another,  either  as  an  actual  or  resulting  trust.  He  has  no 
legal  interest  in  the  land,  and  can  maintain  no  action  at  law  in  re- 
spect to  it.  His  rights  are  equitable,  and  must  be  pursued  in  a  court 
of  equity.  He  may,  however,  use  the  name  of  the  legal  holder  of  the 
mortgage  to  enforce  the  legal  rights  that  appertain  to  the  mortgage.^" 

Although  it  is  true  that  a  mortgage  securing  a  promissory  note 
ordinarily  accompanies  the  note  into  the  hands  of  a  transferee,  this 
rule  does  not  hold  when  the  intention  of  the  parties  is  otherwise,  or 
when  the  notes  transferred  are  past  due  and  canceled  for  dishonor. 
Thus,  where  a  canceled  note  was  purchased  after  sale  under  a  trust 
deed,  upon  a  representation  that  the  purchaser  wished  to  use  it  as  a 
set-ofE  against  the  maker,  the  purchaser  acquired  no  title  to  the  trust 
deed,  which  would  entitle  him  to  participate  in  the  proceeds  of  a  sub- 
sequent sale  thereunder. '^^  Where  notes  are  executed  in  duplicate,  pur- 

"  Chief  Justice  Shaw,  in  Young  v.  ""  Dwinel  v.  Perley,  32  Maine  197 

Miller,  6  Gray  (Mass.)  152.  Warden   v.    Adams,    15    Mass.    233 

=^  Young  V.  Miller,  6  Gray  (Mass.)  Gould    v.    Newman,    6    Mass.    239 

152.  Bryant  v.   Damon,   6   Gray    (Mass.) 

""Partridge   v.    Partridge,    38    Pa.  564;     Young     v.     Miller,     6     Gray 

St.  78.  (Mass.)  152. 

"Cottrell  V.  Adams,   2   Biss.    (XJ.  "Graham    v.    Newman,    21    Ala. 

S.)   351;   Kilgour  v.  Gockley,  83  111.  497;   Kilgour  v.  Gockley,  83  111.  109. 

109;  Edgerton  V.  Young,  43  111.  464;  "' Polliham    v.    Reveley,    116    Mo. 

Bailey  v.  Winn,  101  Mo.  649,  12  S.  App.  711,  93  S.  W.  829,  citing  Lee 

W.  1045.  V.  Turner,  15  Mo.  App.  205;    Lee  v. 
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porting  to  be  secured  by  a  single  trust  deed,  the  one  first  negotiated 
to  an  innocent  purchaser  carries  the  mortgage  security. 

No  one  but  the  holder  of  the  mortgage  note  can  complain  that  the 
note  has  been  separated  from  the  mortgage,  or  the  mortgage  from  the 
note.  The  mortgagor  is  not  entitled  to  any  relief  in"  equity  on  this 
account."* 

§  818.  legal  title  not  transferred. — The  mere  transfer  of  the  debt 
does  not  at  common  law  carry  with  it  the  mortgage  security  so  far  as 
to  Test  the  legal  interest  in  the  purchaser,  but  only  gives  him  an 
equitable  interest,  which  must  be  enforced  in  the  name  of  the  person 
who  still  holds  the  legal  title.^®  The  equitable  assignment  of  a  debt 
secured  by  a  mortgage  is  not  an  assignment  of  real  estate,  or  of  an 
interest  in  real  estate,  but  merely  an  assignment  of  the  principal  debt, 
which  carries  with  it  the  mortgage  security  as  an  incident."" 

Before  the  assignee  of  the  debt  can  recover  in  ejectment,  he  must 
show  a  transfer  of  the  legal  estate  to  himself."^  Neither  can  an  equi- 
table assignee  exercise  a  power  of  sale."^  On  the  other  hand,  if  the 
mortgage  debt  has  been  paid,  a  mere  naked  mortgage  title  does  not 
avail  the  mortgagee  so  as  to  enable  him  to  maintain  an  action  upon 
the  mortgage.  He  has  a  mere  naked  seisin  without  any  beneficial  in- 
terest. And  if  the  debt  has  not  been  paid,  but  has  been  transferred  to 
another  person,  the  beneficial  interest  no  longer  exists  in  the  mort- 
gagee, but  in  the  assignee  of  the  debt,  who  must,  however,  enforce 
his  security  in  the  name  of  the  mortgagee.  A  mortgage  is  available 
as  a  security  only  as  it  is  connected  in  some  way  with  the  debt  or 
dutv  which  it  secures.  To  one  who  has  not  the  debt,  it  is  of  no  value 
as  property,  as  it  could  at  most  be  only  resorted  to  as  a  trust  for  the 
benefit  of  the  holder  of  the  note.*^ 

Turner,   89   Mo.   489,   14   S.  W.   505.  v.  Clarke   (N.  J.  Eq.),  28  Atl.  558; 

See  also  Hubbell  &c.   Co.  v.  Brick-  McCammant  v.  Roberts,  87  Tex.  241, 

man,  64  Misc.  370,  118  N.  Y.  S.  340;  27  S.  W.  86;  Boone  v.  Miller,  86  Tex. 

Quinn  v.  McCallum  (Mo.  App.),  165  94,  23  S.  W.  574.     But  see  German- 

S.  W.  1115.  American  Bank  v.  Carondelet  Real 

^  Matthews  v.  Warner,  6  Fed.  461,  Estate  Co.,  150  Mo.   570,  51   S.  W. 

afed.  112  U.  S.  600,  28  L.  ed.  851,  5  691. 

Sup.  Ct.  312.  "'  Nestor  v.  Davis,  100  Miss.  199. 

=»  Clark  V.  Havard,  122  Ga.  273,  50  56  So.  347. 

S.  B.  108;    Kleeman  v.  Frisbie,  63  "Baker  v.  Seavey,  163  Mass.  522, 

111.  482;   Grassly  v.  Reinback,  4  111.  40  N.  E.  863,  47  Am.  St.  475;  North- 

App.  341;  Warren  v.  Homestead,  33  ern  Cattle  Co.  v.  Munro,  83  Minn.  37, 

Maine    256;     Dwinel    v.    Perley,    32  85  N.  W.  919,  85  Am.  St.  444;   Burke 

Maine  197;  Barnes  v.  Boardman,  149  v.  Backus,  51  Minn.  174,  53  N.  W. 

Mass.  106,  21  N.  E.   308;    Olcott  v.  458;  Bailey  v.  Winn,  101  Mo.  649,  12 

Crittenden,  68  Mich.  230,  36  N.  W.  S.  W.  1045  (citing  text). 

41;  Bailey  v.  Winn,  101  Mo.  649,  12  =' See  post  §  1789. 

S.  W.  1045   (citing  text);   Johnson  "'Barrett  v.  Hinckley,  124  111.  32, 
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When  the  debt  and  the  legal  title  to  the  mortgaged  estate  are  sep- 
arated in  this  way,  if  the  holder  of  the  latter  will  not  voluntarily  use 
this  title  for  the  benefit  of  the  person  entitled  to  the  use  of  it,  it  may 
be  necessary  to  resort  to  a  bill  in  equity  to  charge  the  party  who  has 
the  legal  title  as  a  trustee  for  the  holder  of  the  debt,"*  or  to  assign 
the  mortgage  to  him,°°  whereupon  he  will  be  compelled  either  to  main- 
tain a  suit  at  law,  or  to  foreclose  for  the  benefit  of  the  assignee,  or  to 
assign  the  mortgage  to  the  holder  of  the  debt.""  Courts  of  law  will 
enforce  this  equitable  principle  so  far  as  they  are  able.*'' 

Where  it  is  clear  from  the  terms  of  an  assignment,  that  the  title 
to  the  land  itself  was  intended  to  pass,  as  well  as  the  security,  the 
mere  form  of  expression  is  immaterial;  and  in  determining  whether 
an  assignment  which  refers  to  the  land,  passes  the  legal  title  thereto, 
the  whole  instrument  must  be  considered/^  But  a  mere  assignment 
of  a  mortgage  in  terms  not  professing  to  act  upon  the  land  does  not 
pass  the  mortgagee's  title  or  estate  in  the  land,  but  only  the  security 
it  affords  to  the.  holder  of  the  debt.""  An  assignment  of  a  mortgage, 
reciting  that  the  mortgagee  bank  thereby  sold  the  mortgage  to  the 
purchaser,  his  heirs  and  assigns,  and  all  its  rights  to  the  property 
described  therein,  together  with  all  the  rights  described  in  the  mort- 
gage, and  not  purporting  to  act  upon  the  real  estate,  does  not  con- 
vey the  legal  title  to  the  mortgaged  land  subject  to  the  mortgage,  but 
simply  transfers  the  mortgage  as  a  security  for  the  debt,  leaving  the 
legal  title  in  the  mortgagee  in  trust  for  the  owner  of  the  debt.'" 

§  819.  Title  held  in  trust  by  mortgagee. — ^The  law  implies  an  in- 
tention that  the  mortgagee  shall  hold  the  mortgage  title  in  trust, 
when  the  only  note  or  bond  secured  by  the  mortgage  is  transferred 
without  a  formal  assignment  of  the  mortgage,  and  there  is  nothing 
to  indicate  an  intention  of  the  parties  that  the  mortgage  security  is 
not  to  go  with  it;  for,  except  as  a  security  to  him,  the  barren  fee  in 
the  mortgagee  is  useless.''^   But  the  question  has  been  raised  whether, 

14  N.  E.  863,  7  Am.  St.  3S1;   Sanger  ■"  Hussey  v.  Fisher,  94  Maine  301, 

V.   Bancroft,  12   Gray    (Mass.)    365,  47  Atl.  525, 

per  Dewey,  J.     See  also   Center  v.  "'Weill  v.  Davis  (N.  Car.),  84  S. 

Planters'  &c.  Bank,  22  Ala.  743.  E.  395. 

«*Per  Dewey,  in  Wolcott  v.  "Win-  ™  Hayes  v.  Pace,  162  N.  Car.  288, 

Chester,  15  Gray   (Mass.)   461;    Jor-  ,78  S.  E.  290. 

dan  V.  Cheney,  74  Maine  359;   Ker-  '"Morton   v.    Blades   Lumber   Co., 

nohan  v.  Manss,  53  Ohio  St.  118,  133,  154  N.  Car.  336,  70  S.  E.  623. 

41  N.  E.  258.  "  Center  v.  Planters'  &c.  Bank,  22 

•"Morris  v.  Bacon,  123   Mass.  58,  Ala.    743;     Jordan    v.    Cheney,    74 

25  Am.  Rep.  17.  Maine   359;    Mayo   v.    Merrick,    127 

»"  Crane  V.  March,  4  Pick.  (Mass.)  Mass.    511;     Morris    v.    Bacon,    123 

131,  16  Am.  Dec.  329.  Mass.  58;  Wolcott  v.  Winchester  16 
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in  case  one  of  two  notes  be  indorsed  without  any  expression  of  in- 
tent, any  resulting  trust  will  be  implied  in  favor  of  the  indorsee,  as 
the  mortgagee  still  has  a  beneficial  interest  in  the  mortgage  as  se- 
curity for  his  remaining  note.''^  Where  two  heirs  of  an  intestate  paid 
a  debt  secured  by  a  mortgage  upon  the  residence  of  the  intestate,  and 
had  the  note  and  mortgage  assigned  to  their  sister,  it  was  held  that 
such  heirs  became  equitable  assignees  of  the  mortgage  lien.'^ 

A  mortgagee  holding  the  legal  title,  after  having  transferred  the 
mortgage  debt  to  another,  can  not  maintain  ejectment  against  such 
assignee  in  case  the  latter  has  obtained  possession  of  the  mortgaged 
premises;  for  though  the  mortgagee  has  the  legal  title,  this  exists 
only  for  the  benefit  of  the  holder  of  the  mortgage  debt,  and  can  only 
be  asserted  in  his  interest.^*  On  the  other  hand,  the  assignment  of 
a  note  and  mortgage,  with  authority  to  the  assignee  to  foreclose,  does 
not  convey  the  legal  title  necessary  for  the  assignee  to  maintain  eject- 
ment." 

The  assignment  of  the  debt  secured  by  a  deed  of  trust  is  not  an 
assignment  of  the  trust.^''  The  trustee  holds  the  trust  for  the  benefit 
of  the  equitable  assignee.  In  like  manner  the  indorsement  of  a  note 
secured  by  a  trust  deed  carries  with  it  the  security  of  the  trust  deed, 
though  the  trustee  named  in  it  must  enforce  the  security.''^ 

An  assignee  of  certain  mortgages,  who  took  them  to  raise  money 
for  the  assignor  to  purchase  stock  in  a  corporation  promoted  by  the 
assignee,  was  held  to  be  a  mere  trustee  of  the  mortgage,  both  as  to 
the  loan  obtained  thereon  and  as  to  a  subsequent  loan  to  pay  the  first, 
so  that  the  assignor  was  entitled  to  a  return  of  the  mortgage  upon 
paying  the  loan  with  interest  and  expenses.  ^^ 

§  820.  Transfer  of  debt  effectual  only  between  parties. — An  as- 
signment by  transfer  of  the  debt  only  is  effectual  between  the  parties. 
The  mortgage  passes,  as  an  incident  to  the  note.  N"o  assignment  of 
the  mortgage  is  necessary  as  between  the  parties,  or  as  against  the 
mortgagor  or  others  having  actual  notice  of  the  transfer  of  the  notes. 

Gray  (Mass.)  461;  Young  v.  Miller,  "In   re   Heeney's   Estate,   3   Cal. 

6  Gray  (Mass.)  162;  Crane  v.  March,  App.  548,  86  Pac.  842. 

4   Pick.    (Mass.)    131,    136,    16   Am.  "Barrett  v.  Hinckley,  124  III.  32, 

Dec.   329;    Collins  v.   Davis,   132   N.  14  N.  E.  863,  7  Am.  St.  331. 

Car.   106,   43   S.   E.   579;    Torrey  v.  "Cottrell   v.   Adams,   2   Biss.    (U. 

Deavitt,  53  Vt.  331.  S.)   351,  Fed.  Cas.  No.  3272. 

"Per   Shaw,   C.   J.,   in  Young  v.  "Charter  Oak  L.  Ins.  Co.  v.  Gis- 

Miller,    6    Gray    (Mass.)     152;     per  borne,  5  Utah  319,  15  Pac.  253. 

Dewey,  Justice,  in  Wolcott  v.  Win-  "  Bell  v.  Simpson,  75  Mo.  485. 

Chester,  15  Gray  (Mass.)  461,  465.  "Burleson   v.   Woodin,   212   Mass. 

323,  98  N.  E.  1033. 
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The  mortgagor  is  bound  to  take  notice  of  such  an  assignment  upon 
the  discharge  of  his  debt,  because  proper  diligence  on  his  part  de- 
mands that  he  should  require  the  production  of  the  notes  before 
paying. ■'^  Payment  to  the  original  holder  of  a  negotiable  note  secured 
by  a  mortgage,  is  at  the  risk  of  the  one  making  it,  unless  it  is  author- 
ized by  the  true  owner  or  justified  by  possession  of  the  securities.^" 

But  if  the  mortgagee,  while  the  notes  are  in  the  hands  of  the  as^ 
signee,  cancels  the  mortgage  on  receiving  payment  from  the  mort- 
gagor, who  then  makes  conveyance  or  a  new  mortgage  to  another 
person,  who  acts  in  good  faith  and  in  ignorance  of  the  fact  that  the 
original  mortgage  had  not  been  paid  to  the  proper  party,  such  pur- 
chaser or  subsequent  mortgagee  has  the  better  title.*^  Such  subse- 
quent purchaser  or  mortgagee  is  not  bound  to  take  notice  of  an  as- 
signment by  transfer  of  the  notes  alone.  The  assignee  of  the  notes 
can  easily  protect  himself  by  requiring  an  assignment  of  the  mortgage 
and  recording  it,  and  thus  give  notice  of  his  rights;  and  if  he  omits 
to  do  this,  he  should  be  the  party  to  suffer  for  the  negligence.*^  A 
subsequent  purchaser  or  mortgagee  who  takes  without  actual  notice  of 
an  unrecorded  assignment  of  a  prior  mortgage  of  the  premises,  rely- 
ing upon  a  recorded  satisfaction  or  release  of  the  prior  mortgage, 
takes  free  from  the  claims  of  the  assignee,  even  though  the  satisfac- 
tion or  release  was  given  by  the  assignor  in  fraud  of  the  rights  of  the 
•  assignee.^"     However,   the  subsequent  purchaser  or  mortgagee  may 

™  Koen  V.  Miller,  105  Ark.  152,  150  S.    W.    411,    citing    Hoffmaster    v. 

S.  W.  411;    Scott  V.  Taylor,  63  Fla.  Black,  78  Ohio  St.  1,  84  N.  E.  423,  21 

612,  58  So.  30;  Garrett  v.  Fernauld,  L.  R.  A.  (N.  S.)  52,  125  Am.  St.  679; 

63  Fla.  434,  57  So.  671;  Aycock  Bros  Smith  v.  First  Nat.  Bank,  23  Okla. 

Lbr.  Co.  V.  First  Nat.  Bank,  54  Fla.  411,  104  Pac.  1080,  29  L.  R.  A.   (N. 

604,  45  So.  501;  Reeves  v.  Hayes,  95  S.)  576;  Marling  v.  Nommensen,  127 

Ind.  521,  537,  547;    Swan  v.  Yaple,  Wis.  363,  106  N.  W.  844,  5  L.  R.  A. 

35   Iowa  248;    Bremer  Co.  Bank  v.  (N.  S.)   412,  115  Am.  St.  1017. 

Eastman,  34  Iowa  392;   Bank  of  In-  ''Howard  v.  Ross,  5  Bradw.  (111.) 

diana  v.  Anderson,  14  Iowa  544,  83  456;    Walker  v.  Schreiber,  47  Iowa 

Am.  Dec.  390;    Pope  v.  Jacobus,  10  529;    Bank  of  Indiana  v.  Anderson, 

Iowa  262;    Crow  v.  Vance,  4  Iowa  14  Iowa  544,  83  Am.  Dec.  390.     See 

434;  Assets  Realization  Co.  v.  Clark,  ante  §  479. 

205  N.  Y.  105,  98  N.  E.  457,  41  L.  R.  »^  Quoted  with  approval  in  Torrey 

A.    (N.    S.)    462;    Passumpsic    Sav.  v.  Deavitt,  53  Vt.  331;  Myers  v.  Haz- 

Bank  v.   Buck,   71  Vt.   190,   44  Atl.  zard,  4  McCrary  (U.  S.)   94,  103,  50 

93;    Torrey  v.   Deavitt,   53  Vt.   331,  Fed.   155;    Ayers   v.   Hays,    60    Ind. 

335.     See  also  Exchange  Nat.  Bank  452;  Fisher  v.  Cowles,  41  Kans.  418, 

V.  Ross,  17  Cal.  App.  235,  119  Pac.  21  Pac.  228;  Lewis  v.  Kirk,  28  Kans. 

398;   Jones  v.  Smith,  22  Mich.  360;  497,  42  Am.  Rep.  173. 

Bautz  V.  Adams,  131  Wis.  152,  111  ''Ogle    v.    Turpin,    102    111.    148; 

N.  W.  69,  120  Am.  St.  1030;    Bartel  Smith  v.  Keohane,  6  111.  App.  585; 

V.  Brown,  104  Wis.  493,  80  N.  W.  801.  Howard   v.   Ross,   5    111.    App.    456; 

See  ante  §§  479-481a.  Connecticut  Mut.  L.  Ins.  Co.  v.  Tal- 

'» Koen  V.  Miller,  105  Ark.  152,  150  bot,  113   Ind.   373,   14  N.   E.   586,  3 
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take  subject  to  the  unrecorded  assignment,  if  he  had  knowledge 
thereof,  or  if  his  conveyance  was  expressly  subject  to  the  prior  mort- 
gage, or  if  the  debt  secured  by  his  mortgage  was  already  overdue.^^ 
But  where  a  mortgagee  assigned  a  note  secured  by  mortgage,  and 
subsequently  procured  a  conveyance  in  fee  of  the  premises  from  the 
mortgagor  to  himself,  and  the  land  was  then  levied  upon  and  sold 
as  the  property  of  the  mortgagee  to  a  third  party,  the  only  interest 
acquired  by  the  purchaser  was  the  equity  of  redemption.*^  In  such 
case  it  may  properly  be  said  that  the  creditor  of  the  mortgagor  had 
no  greater  rights,  and  could  acquire  no  greater  rights  by  levy  upon 
the  mortgaged  property,  than  the  mortgagee  himself  had;  and  that 
after  assigning  the  mortgage  debt  he  had  no  beneficial  interest  under 
the  mortgage ;  but  only  a  naked  legal  estate  which  he  held  in  trust  for 
the  holder  of  the  mortgage  debt.  The  same  remark  may  be  made 
in  regard  to  a  decision  to  like  effect  in  Maine.*° 

§  820a.  Rule  in  Maine. — There  are  some  decisions,  however,  which 
make  an  assignment  of  the  debt  effectual  even  as  against  a  purchaser 
from  the  mortgagee  who  has  acquired  the  mortgagor's  interest  so  that 
he  appears  of  record  to  have  the  entire  title,  both  the  title  of  ■'^he 
mortgagee  and  that  of  the  mortgagor.  There  are  decisions  to  this 
effect  in  Maine,  which  seem  to  be  wholly  inconsistent  with  the  prin- 
ciple that  in  dealings  in  real  estate  reliance  is  to  be  put  in  the  title  dis- 
closed by  the  records.  In  two  of  these  decisions  it  appeared  that  a 
mortgage  was  made  and  recorded  to  secure  the  payment  of  certain 
notes.  The  mortgagee  transferred  the  notes  without  assigning  the 
mortgage.  He  afterward  obtained  a  quitclaim  deed  of  the  mortgaged 
land  from  the  mortgagor,  and  thus  appeared  upon  the  record  to  hold 
both  interests,  that  of  the  mortgagor  and  mortgagee.  He  then  con- 
veyed the  property  to  one  who  purchased  for  value  and  in  good  faith 
relying  upon  the  full  record  title  in  the  grantor.  It  was  held,  how- 
Am.  St.  655;  Quincy  v.  Ginsbach,  92  Roberts  v.  Halstead,  9  Pa.  St.  32,  49 
Iowa  144,  60  N.  W.  511;   Livermore     Am.  Dec.  541. 

V.  Maxwell,  87  Iowa  705,  55  N.  W.  ^Willcox  v.  Foster,  132  Mass. 
37;  Bowling  v.  Cook,  39  Iowa  200;  320;  Clark  v.  McNeal,  114  N.  Y.  287, 
Cornog  V.  Fuller,  30  Iowa  212;  21  N.  E.  405,  11  Am.  St.  638. 
Clark  v.  McNeal,  114  N.  Y.  287,  21  ^  Edgerton  v.  Young,  43  111.  464; 
N.  E.  405,  11  Am.  St.  638;  Bacon  v.  Jarvis  v.  Frink,  14  111.  396,  398; 
Van  Schoonhoven,  19  Hun  (N.  Y.)  Campbell  v.  Carter,  14  111.286,  289. 
158,  affd.  87  N.  Y.  446;  Swartz  v.  '"Hussey  v.  Fisher,  94  Maine  301, 
Kurd,  2  Ohio  Dec.  134.  But  see  47  Atl.  525.  In  this  case  the  court 
Reeves  v.  Hayes,  95  Ind.  521;  Ayers  cite  the  cases  decided  in  that  court 
v.  Hays,  60  Ind.  452;  Bamberger  v.  above  commented  upon,  as  though 
Gelser,   24   Ore.    203,   33   Pac.   609;     applicable  to  the  case  in  hand. 
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ever,  that  the  assignee  of  the  notes  had  tht  better  title ;  that  the  land 
followed  the  debt  and  that  no  interest  under  the  mortgage  title  passed 
to  the  purchaser.'' 

Where  the  indorsee  of  mortgage  notes  comprising  the  entire  mort- 
gage debt,  obtained  judgment  and  execution  thereon  against  the 
mortgagor  and  levied  upon  the  mortgaged  premises,  the  mortgage 
■was  thereby  extinguished,  though  possession  of  the  premises  had  been 
previously  delivered  by  the  mortgagor  to  the  mortgagee,  and  was 
then  held  by  the  grantee  of  the  mortgagee,  who  never  held  any  part 
of  the  mortgage  debt.** 

§  820b.     Purchaser  put  upon  inquiry  by  assignment  of  notes.-7A 

purchaser  from  the  mortgagee  is  put  upon  inquiry  whether  a  mort- 
gage has  been  discharged  by  the  mortgagee  when  he  has  knowledge 
that  the  mortgage  notes  have  been  assigned  to  another.  A  second 
mortgage  contained  a  clause  reciting  the  existence  of  the  former 
mortgage  and  adding  that  the  notes  secured  thereby  were  then  owned 
by  another  party  named.  There  was  never  any  written  assignment 
of  the  first  mortgage,  and  some  years  after  the  execution  of  the  second, 
the  first  was  discharged  on  the  record  by  the  mortgagee  therein  named 
but  without  right.  An  intending  purchaser  of  the  second  mortgage 
examined  the  records  and  read  the  clause  referred  to  but  made  no 
further  inquiry,  and  purchased  relying  upon  the  recorded  discharge. 
It  was  held,  that  he  could  not  defend  against  a  foreclosure  of  the 
first  mortgage,  being  chargeable  with  notice  of  the  fact,  which  he 
could  have  learned  upon  inquiry,  that  the  first  mortgage  was  out- 
standing and  had  never  been  rightfully  discharged.*' 

The  mortgage  is  subject  to  all  the  defenses  that  may  be  made  to  the 
notes.  The  mortgage  follows  the  note  and  is  of  the  same  character  and 
the  same  validity  and  is  governed  by  the  same  rules  in  respect  to  the 
right  of  the  maker  of  the  note  and  mortgage  to  set  up  equities  and 
defenses  against  it  in  the  lands  of  the  transferee."" 

One  who  buys  a  mortgage  from  a  person  not  having  possession  of 
either  the  note  or  mortgage  must  exercise  more  than  ordinary  dili- 
gence to  ascertain  who  is  in  possession  of  the  note  and  mortgage, 

"Lord  V.  Crowell,  75  Maine  399;  "Lord  v.  Crowell,  75  Maine  399. 

Jordan  v.   Cheney,  74   Maine      359.  ^Passumpsic     Savings     Bank    v. 

See   also   Lunt   v.   Lunt,    71    Maine  Buck,  71  Vt.  190,  44  Atl.  93. 

377;   Moore  v.  Ware,  38  Maine  496;  "Thompson  v.   Maddux,   117  Ala. 

Hussey  v.  Fisher,  94  Maine  301,  47  468,  23  So.  157. 
Atl.  525. 
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particularly  when  the  assignment  only  describes  the  mortgage,  and 
does  not  refer  to  the  note.°^ 

§  820c.  Transfer  of  note  after  foreclosure  of  mortgage, — Though 
at  the  time  of  the  transfer  of  the  note  the  mortgage  has  been  fore- 
closed, and  the  mortgagee  has  bid  in  the  property  for  the  amount 
of  the  debt,  the  transfer  of  the  note  is  an  equitable  transfer  of  the 
land  which  secured  the  note.  It  was  the  debt  and  the  security  there- 
for which  were  transferred.  The  parties  contracted  with  reference  to 
the  substance,  and  not  the  evidences  of  it  as  they  existed  in  some 
particular  form;  and  while,  by  reason  of  the  foreclosure, -the  subject 
of  their  contract  had  assumed  a  different  form  from  what  they  had 
in  mind,  in  substance  it  had  not  changed.  As  between  assignor  and 
assignee,  the  debt  remained,  notwithstanding  the  mortgaged  prem- 
ises had  been  sold  for  the  full  amount  thereof ;  and  the  land  was  still 
security  for  its  ultimate  payment."^ 

"Where  a  mortgagee  has  purchased  at  a  void  foreclosure  sale  his 
deed  of  the  property  to  another  operates  as  an  assignment  of  all  his 
interest  under  the  mortgage. °'  Thus,  where  a  mortgagee  attempts  to 
foreclose,  and  purchases  at  his  own  sale,  and  after  taking  possession 
conveys  to  a  third  person,  the  conveyance  will  be  treated  as  an  as- 
signment, the  foreclosure  sale  being  void.'* 

If  the  mortgagee,  after  assigning  a  part  of  the  mortgage  notes, 
forecloses  the  mortgage  for  the  whole  amount  of  the  notes,  and  then 
assigns  the  judgment  for  value  to  one  who  has  no  notice  of  the  equi- 
ties of  the  assignees  of  such  notes,  under  the  laws  of  Georgia  the  as- 
signee of  the  judgment  is  not  affected  by  such  equities,  the  code  pro- 
viding that  judgments  "are  negotiable  by  indorsement  or  written  as- 
signment in  the  same  manner  as  bills  of  exchange  and  promissory 
notes."" = 

§  821.  Assignment  of  part  of  the  mortgage  debt. — An  assignment 
of  a  part  of  the  debt  or  mortgage  notes,  in  the  absence  of  any  con- 
tract to  the  contrary,  is  held  to  operate  as  an  assignment  of  a  pro 

"Richards    Trust    Co.    v.    Rhom-  S.)    519,   19   L.   ed.   1002;    Cooke  v. 

berg,  19  S.  Dak.  595,  104  N.  W.  268.  Cooper,  18  Ore.  142,  22  Pac.  945,  7 

""Meeker  County  Bank  v.  Young,  L.  R.  A.  273,  17  Am.  St.  709;  Smith- 

51   Minn.   254,   53   N.   W.    630.     See  son  Land  Co.  v.  Brautigam,  16  Wash. 

also  Woodruff  v.  Adair,  131  Ala.  531,  174,  47  Pac.  434. 
32  So.  515.  "'Code   1882,   §§   2244,   2776,   3597, 

"  Stillman  V.  Rosenberg,  111  Iowa  Code    1911,    §    4274;    Western    Nat. 

369,  82  N.  W.  768.  Bank  v.  Maverick  Nat.  Bank,  90  Ga. 

"  Brobst   V.    Brock,   10   Wall.    (U.  339,  16  S.  E.  942. 

20 — Jones  Mtg. — ^Vol.  II. 
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rata  interest  in  the  mortgage.®'  Of  course  the  rule  does  not  apply 
where  a  different  intent  of  the  parties  appears/^  or  where  there  is 
an  express  agreement  or  controlling  equity  to  the  contrary.®^  There 
is  no  doubt  that,  where  a  mortgage  is  conditioned  to  secure  the  pay- 
ment of  several  notes,  the  mortgagee  may,  if  he  choose,  assign  the 
whole  mortgage  interest  as  security  for  a  part  of  the  notes  trans- 
ferred at  the  same  time,  leaving  no  security  in  the  land  for  a  subse- 
quent assignee  of  the  other  notes.®"  But  if  the  mortgagee  in  terms  as- 
signs only  such  part  of  the  mortgage  security  as  corresponds  to  the 
notes  transferred,  then  the  holder  of  the  remaining  notes  is  entitled 
to  the  remainder  of  the  security.^  The  assignee  of  the  mortgage  and 
part  of  the  notes  holds  the  security  in  trust  for  the  benefit  pro  rata 
of  one  who  had  previously  taken  the  other  notes.^  The  mortgagee 
may  transfer  one  or  more  of  the  notes  or  debts  secured  alone,  reserv- 
ing in  himself  the  entire  mortgage  security  for  the  remainder,  con- 
ferring upon  his  assignee  only  the  right  to  recover  on  the  note  as- 
signed.^ 

The  same  principle  applies  when  the  debt  secured  is  represented 
by  bonds  of  a  railroad  company  or  other  corporation.  The  security 
attaches  to  the  bonds  in  whosesoever  hands  they  may  be.  Thus  the 
transfer  of  one  of  seventy  negotiable  bonds,  secured  by  the  same  real 
estate  mortgage,  transfers  the  mortgage  pro  tanto.*  Moreover,  an 
interest  coupon  detached  from  the  bond  and  in  the  hands  of  another 

■"  Lewis  v.  Farrell,  51  Conn.  216;  "Lowery    v.    Peterson,    75    Ala. 

Smith  V.  Stevens,  49  Conn.  181;  Sar-  109;    Graham  v.  Newmann,  21  Ala. 

gent  V.   Howe,  21  111.   148;    Walker  497.    See  post  §  822. 

V.    Schreiber,   47   Iowa   529;    Cham-  ''Champion  v.  Hartford  Inv.  Co., 

pion  V.  Hartford  Inv.  Co.,  45  Kans.  45  Kans.  103,  25  Pac.  590,  10  L.  R, 

103,  25  Pac.   590,  10  L.  R.  A.  754;  A.    754;    Cooper   v.   Ulmann,   Walk. 

Steward  v.  Welch,  84  Maine  308,  24  Ch.     (Mich.)      251;      Brinkman     v. 

Atl.    860;    Johnson   v.    Candage,    31  Jones,  4*  Wis.  498. 

Maine   28;    Norton   v.    Palmer,    142  "Warden    v.     Adams,    15     Mass. 

Mass.   433,   8  N.   E.   346;    Young  v.  283;  Langdon  v.  Keith,  9  Vt.  299. 

Miller,  6  Gray  (Mass.)  152;   Cooper  *  Wright  v.  Parker,  2  Aik.    (Vt) 

V.     Ulmann,    Walk.     (Mich.)     251;  212. 

Green    County    Bank   v.    Chapman,  "Redman   v.   Purrington,   65   Cal. 

134  Mo.  427,  35  S.  W.  1150;  Harman  271;   Moore  v.  Ware,  38  Maine  496; 

V.  Barhydt,  20  Nebr.  625,  31  N.  W.  Norton  v.  Palmer,  142  Mass.  433,  8 

488;   Studebaker  Mfg.  Co.  v.  McCar-  N.  E.  346;  Cram  v.  Cotrell,  48  Nebr. 

gur,   20   Nebr.   500,   30   N.  W.   686;  646,  67  N.  W.  452,  58  Am.  St.  714; 

Page  V.  Pierce,  26  N.  H.  317;   Pat-  Belding  v.  Manly,  21  Vt.  550. 

rick's  Appeal,  105  Pa.  St.  356;  Don-  'Rolston    v.    Brockway,    22    Wis. 

ley  V.   Hays,   17   Serg.   &  R.    (Pa.)  407. 

400;  Snyder  v.  Parmalee,  80  Vt.  496,  *Herzog  v.  Union  Debenture  Co., 

68  Atl.  649;  Bartlett  v.  Wade,  66  Vt.  94  Nebr.  820,  144  N.  W.  814;   Miller 

629,   30  Atl.   4;    Blair  v.   White,   61  v.  Rutland  &c.  R.  Co.,  40  Vt.  399,  94 

Vt.  110,  17  Atl.  49;   Keyes  v.  Wood,  Am.  Dec.  414.    An  assignment  of  an 

21  Vt.  331.    See  post  §§  822,  1701a,  Interest  in  a  mortgage  securing  a 
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person  is  still  entitled  to  a  proportionate  share  of  the  mortgage  se- 
curity.°  The  assignment  of  coupons  for  interest  on  a  mortgage  note 
or  bond  is  a  pro  rata  assignment  of  the  mortgage." 

The  rule  is  also  the  same  if  the  mortgage  debt  be  in  part  repre- 
sented by  a  note  and  in  part  by  an  open  account.  The  assignment 
of  the  note  carries  a  proportionate  part  of  the  security.'^ 

If  a  mortgage  be  assigned  to  the  extent  of  three  of  the  mortgage 
notes,  the  mortgagee  holding  two  other  notes  under  an  agreement  that 
his  security  should  not  be  impaired  as  to  them,  the  assignee  becomes 
a  tenant  in  common  with  the  mortgagee,  each  being  owner  under  the 
mortgage  of  such  part  of  the  estate  as  the  debt  due  to  each  bears  to 
the  whole  mortgage  debt.  The  assignee  in  such  case  can  not  foreclose 
the  entire  mortgage,  but  only  to  the  extent  of  his  interest.^ 

§  822.  Priorities  of  assignees  of  several  notes  or  separate  debts — 
Distribution  pro  rata. — ^When  there  is  no  implication  of  an  intention 
to  give  priority  to  the  note  assigned,  the  indorsement  and  delivery  of 
it  carries  with  it  a  pro  rata  portion  of  the  security  and  nothing  more. 
The  generally  received  doctrine  is  that,  in  the  absence  of  agreement 
or  special  equities  to  the  contrary,  the  assignees  of  the  separate  notes 
or  debts  secured  by  a  mortgage  are  entitled  to  share  pro  rata  in  the 
proceeds  of  the  mortgage,  without  preference  or  regard  to  the  order 
of  assignment  or  maturity  of  the  debts.'    Since  the  transfer  of  one 

bond  is  in  effect  an  assignment  of  W.   15,  14  Am.  St.  23;    Grattan  v. 

a   proportionate   part   o£    the   debt,  Wiggins,  23  Cal.   16;   Phelan  v.  01- 

thougb  the  bond  was  not  mentioned,  ney,  6  Cal.  478;    Smith  v.   Stevens, 

Lagrave  v.  Bellinger,  144  App.  Div.  49  Conn.  181;    Lewis  v.  De  Forest, 

397,  129  N.  Y.  S.  291.    See  Jones  on  20  Conn.  427;  "Walker  v.  Dement,  42 

Corporate     Bonds     and     Mortgages,  111.    272;    Herring   v.   Woodhull,    29 

I  241.  111.  92,  81  Am.  Dec.  296;   Maglough- 

» Miller  V.  Rutland  &c.  R.  Co.,  40  lin  v.  Clark,  35  111.  App.  251;   Horn 

Vt.  399,  94  Am.  Dec.  414;   Wing  v.  v.   Bennett,  135  Ind.   158,   34  N.   B. 

Union  Cent.  L.  Ins.  Co.  (Mo.  App.),  321,  956,  24  L.  R.  A.  800;  Parkhurst 

168  S.  W.  917.  V.  Watertown  Steam  Engine  Co.,  107 

"Wing  V.  Union  Cent.  L.  Ins.  Co.  Ind.  594,   8  N.  E.  635;    Morrow  v. 

(Mo.  App.),  168  S.  W.  917;  Whitney  United  States  Mtg.  Co.,  96  Ind.  21; 

V.  Lowe,  59  Nebr.  87,  80  N.  W.  266;  Carithers   v.    Stuart,    87    Ind.    424; 

New  England  L.  &c.  Co.  v.  Robin-  Shaw  v.  Newsom,  78  Ind.  335;  Doss 

son,  56  Nebr.  50,  76  N.  W.  415;  Todd  v.   Ditmars,   70   Ind.   451;    People's 

V.  Cremer,  36  Nebr.  430,  54  N.  W.  Sav.  Bank  v.  Finney,  63   Ind.  460; 

674;    Studebaker  Bros.  Mfg.  Co.  v.  Sample  v.  Rowe,  24  Ind.  208;  Gower 

McCargur,  20  Nebr.  500,  30  N.  W.  v.  Howe,  20   Ind.  396;    State  Bank 

686.  V.  Tweedy,  8  Blackf.   (Ind.)   447,  46 

'Adger  v.  Pringle,  11  S.  Car.  527.  Am.  Dec.  486;   Morgan  v.  Kline,  77 

'Lane  v.  Davis,  14  Allen  (Mass.)  Iowa  681,  42  N.  W.  558;  Walker  v. 

225.  Schreiber,  47  Iowa  529;  Sangster  v. 

"  Lovell  V.  Cragin,  136  U.  S.  130,  Love,  11  Iowa  580;  Hinds  v.  Mooers, 

34  L.  ed.  372,  10  Sup.  Ct.  1024;  Pen-  11  Iowa  211;  Grapengether  v.  Fejer- 

zel  V.  Brookmire,  51  Ark.  105,  10  S.  vary,  9  Iowa  163,  74  Am.  Dec.  336; 
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of  several  notes  secured  by  the  same  mortgage  carries  with  it  a  pro- 
portionate share  of  the  security,  it  has  been  held  that  the  mortgagee 
thereafter  holds  the  mortgage  in  trust  for  the  assignee  to  the  extent 

Rankin  v.  Major,  9  Iowa  297;  415,  92  N.  W.  595;  New  Eng- 
Champion  v.  Hartford  Inv.  Co.,  45  land  L.  &c.  Co.  v.  Robinson,  56 
Kans.  103,  25  Pac.  590,  10  L.  R.  A.  Nebr.  50,  76  N.  W.  415,  71  Am.  St. 
754;  Noyes  v.  White,  9  Kans.  640;  657;  Cram  v.  Cotrell,  48  Nebr.  646, 
Moore  v.  Moberly,  7  B.  Mon.  (Ky.)  67  N.  W.  452,  58  Am.  St.  714;  State 
299;  Stockton  v.  Johnson,  6  B.  Mon.  Bank  v.  Mathews,  45  Nebr.  659,  63 
(Ky.)  408;  McClanahan  v.  Cham-  N.  W.  930,  50  Am.  St.  565;  Whipple 
bers,  1  Mon.  (Ky.)  43;  Duncan  v.  v.  Fowler,  41  Nebr.  675,  60  N.  W. 
Louisville,  13  Bush  (Ky.)  378,  26  15;  Todd  v.  Cremer,  36  Nebr.  430, 
Am.  Rep.  201;  Campbell  v.  Johns-  54  N.  W.  674;  Curtiss  v.  McCune,  4 
ton,  4  Dana  (Ky.)  177;  Pepper  v.  Nebr.  (UnofC.)  483,  94  N.  W.  984; 
Dunlap,  16  La.  163;  Laplace  v.  Lap-  Johnson  v.  Brown,  31  N.  H.  405; 
lace,  43  La.  Ann.  284,  8  So.  914;  Page  v.  Pierce,  26  N.  H.  317;  Col- 
Reine  v.  Jack,  31  La.  Ann.  859;  Beg-  lerd  v.  Huson,  34  N.  J.  Eq.  38;  Ste- 
naud  T.  Roy,  21  La.  Ann.  624;  Ven-  venson  v.  Black,  1  N.  J.  Eq.  338; 
tress  V.  Creditors,  20  La.  Ann.  359;  Orleans  County  Nat.  Bank  v.  Moore, 
Adams  v.  Lear,  3  La.  Ann.  144;  112  N.  Y.  543,  20  N.  E.  357,  3  L.  R. 
Salzman  v.  Creditors,  2  Rob.  (La.)  A.  302,  8  Am.  St.  775;  Granger  v. 
241;  Florance  v.  Orleans  Nav.  Co.,  Crouch,  86  N.  Y.  494;  Bridenbecker 
1  Rob.  (La.)  224;  Holway  v.  Gil-  v.  Lowell,  82  Barb.  (N.  Y.)  9;  Pat- 
man,  81  Maine  185,  16  Atl.  543;  tison  v.  Hull,  9  Cow.  (N.  Y.)  747; 
Moore  v.  Ware,  38  Maine  496;  Dixon  Lagrave  v.  Hellinger,  144  App.  Div. 
V.  Clayville,  44  Md.  573;  Ohio  L.  397,  129  N.  Y.  S.  291;  Kernohan  v. 
Ins.  &c.  Co.  V.  Ross,  2  Md.  Ch.  25;  Manss,  53  Ohio  St.  118,  41  N.  E.  258, 
Bryant  v.  Damon,  6  Gray  (Mass.)  29  L.  R.  A.  317;  Anderson  v.  Sharp, 
564  (when  not  otherwise  stlpu-  44  Ohio  St.  260,  6  N.  B.  900;  Swartz 
lated);  Norton  v.  Palmer,  142  Mass.  v.  Leist,  13  Ohio  St.  419;  Miller  v. 
433;  Foley  v.  Rose,  123  Mass.  557;  Campbell  Commission  Co.,  13  Okla. 
Eastman  v.  Foster,  8  Mete.  (Mass.)  75,  74  Pac;  507;  Zimmerman  v. 
19;  Wales  v.  Gray,  109  Mich.  346,  Raup,  162  Pa.  St.  112,  29  Atl.  352; 
67  N.  W.  S34;  Jennings  v.  Moore,  Patrick's  Appeal,  105  Pa.  St.  356; 
83  Mich.  231,  47  N.  W.  127,  21  Am.  McLean's  Appeal,  103  Pa.  St.  255; 
St.  601;  Wilcox  v.  Allen,  36  Mich.  Thayer's  Appeal,  6  Sad.  (Pa.)  392, 
160;  McCurdy  v.  Clark,  27  Mich.  9  Atl.  498;  Hodge's  Appeal,  84  Pa. 
445;  English  v.  Carney,  25  Mich.  St.  359;  Hancock's  Appeal,  34  Pa. 
178;  Solberg  v.  Wright,  33  Minn.  St.  155;  Perry's  Appeal,  22  Pa.  St 
224.  22  N.  W.  381;  Hall  v.  McCor-  43,  60  Am.  Dec.  63;  Mohler's  Appeal, 
mick,  31  Minn.  280,  17  N.  W.  620;  5  Pa.  St.  418,  47  Am.  Dec.  413;  Don- 
Wilson  T.  Eigenbrodt,  30  Minn.  4,  ley  v.  Hays,  17  Serg.  &  R.  (Pa.) 
13  N.  W.  907;  Borup  v.  Nininger.  5  400;  Gordon  v.  Hazzard,  32  S.  Car. 
Minn.  523;  Davidson  v.  Allen,  36  351,  11  S.  B.  100,  17  Am.  St.  857; 
Miss.  419;  Jefferson  College  v.  Pren-  Graham  v.  Jones,  24  S.  Car.  241; 
tiss,  29  Miss.  46;  Pugh  v.  Holt,  27  Lynch  v.  Hancock,  14  S.  Car.  66; 
Miss.  461;  Bank  of  England  v.  Adger  v.  Pringle,  11  S.  Car.  527; 
Tarleton,  23  Miss.  173;  Henderson  Commercial  Bank  v.  Jackson,  7  S. 
v.  Herrod,  10  Sm.  &  M.  (Miss.)  631;  Dak.  135,  63  N.  W.  548;  Shields  v. 
Terry  v.  Woods,  6  Sm.  &  M.  (Miss.)  Dyer,  86  Tenn.  41,  5  S.  W.  439;  An- 
139,  45  Am.  Dec.  274;  Cage  v.  Her,  5  drews  v.  Hobgood,  1  Lea  (Tenn.) 
Sm.  &  M.  (Miss.)  410,  43  Am.  Dec.  693;  Ellis  v.  Roscoe,  4  Baxt. 
521;  Parker  v.  Mercer,  6  How.  (Tenn.)  418;  McDermott  v.  State 
(Miss.)  320,  38  Am.  Dec.  438;  Bank,  9  Humph.  (Tenn.)  123;  Ew- 
Anderson  v.  Bumgartner,  27  Mo.  ing  v.  Arthur,  1  Humph.  (Tenn.) 
80;  Herzog  v.  Union  Deben-  537;  Smith  v.  Cunningham,  2  Tenn. 
ture  Co.,  94  Nebr.  820,  144  N.  W.  Ch.  565;  Delespine  v.  Campbell,  52 
814;    Guthrie    v.    Treat,    66    Nebr.  Tex.  4;  Robertson  v.  Guerin,  50  Tex. 
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of  his  interest.^"  The  holder  of  the  security  may  foreclose  the  mort- 
gage in  his  own  name,  but  he  will  hold  the  proceeds  of  sale  as  trustee 
for  the  persons  entitled.^^ 

When  successive  assignments  of  several  notes  or  bonds  secured  by 
a  mortgage  are  made  without  an  assignment  of  the  mortgage,  the 
rule,  "Qui  prior  in  tempore,  potior  est  in  Jure,"  has  no  application. 
This  is  applicable  when  there  are  successive  charges  upon  the  same 
property ;  but  as  between  several  obligations  secured  by  the  same  mort- 
gage, much  difficulty  might  result  from  the  rule,  on  account  of  the 
uncertainty  and  fraud  that  might  attend  an  inquiry  into  the  times 
of  the  several  assignments.  And  yet  in  several  states  the  rule  has  been 
adopted  that  the  note  first  falling  due  or  that  first  assigned  has  prece- 
dence in  the  application  of  the  security,  and  is  to  be  first  satisfied  in 
the  absence  of  any  agreement  to  the  contrary.^^  Of  course,  under  this 
rule,  if  all  the  notes  are  assigned  concurrently,  all  will  share  pro 
rata.^'  And  the  rule  is  not  applied  where  the  trust  deed  or  mortgage, 
securing  the  notes,  expressly  provides  for  a  different  order  of  satisfac- 
tion." 


317;  Paris  Exchange  Bank  v.  Beard, 
49  Tex.  358;  Tinsley  v.  Boykin,  46 
Tex.  592;  McCllntic  v.  Wise,  25 
Grat.  (Va.)  448,  18  Am.  Rep.  694; 
Snyder  v.  Parmalee,  80  Vt.  496,  68 
Atl.  649;  Miller  v.  Rutland  &c.  R. 
Co.,  40  Vt.  399,  94  Am.  Dec.  414; 
Sewell  V.  Brainerd,  38  Vt.  364;  Bald- 
ing V.  Manly,  21  Vt.  550;  Keyes  v. 
Wood,  21  Vt.  331;  Langdon  v.  Keith, 
9  Vt.  299;  First  Nat.  Bank  v.  An- 
drews, 7  Wash.  261,  34  Pac.  913,  38 
Am.  St.  885;  Rolston  v.  Brockway, 
23  Wis.  407.  See  also  Brewer  v. 
Atkeison,  121  Ala.  410,  25  So.  992, 
77  Am.  St.  64;  Knight  v.  Ray,  75 
Ala.  383;  Humphreys  v.  Morton,  100 
111.  592;  Gumbel  v.  Boyer,  46  La. 
Ann.  1499,  16  So.  465;  Chew  v.  Bu- 
chanan, 30  Md.  367;  Langdon  v. 
Keith,  9  Vt.  299.  But  see  Edgar  v. 
Beck,  96  Mich.  419,  56  N.  W.  15. 
See  post  §  1701a. 

"Snyder  v.  Parmalee,  80  Vt.  496, 
68  Atl.  649. 

"  Solberg  v.  Wright,  33  Minn.  224, 
22  N.  W.  281. 

"  Alabama  Gold  L.  Ins.  Co.  v.  Hall, 
58  Ala.  1;  Griggshy  v.  Hair,  25  Ala. 
327;  Nelson  v.  Dunn,  15  Ala.  501; 
Bank  of  Mobile  v.  Planters'  &c. 
Bank,  9  Ala.  645;  Cullum  v.  Erwin, 
4  Ala.  452;  McVay  v.  Bloodgood,  9 
Port.   (Ala.)   547;   Doss  v.  Ditmars, 


70  Ind.  451;  Hough  v.  Osborne,  7 
Ind.  140;  Stanley  v.  Beatty,  4  Ind. 
134;  State  Bank  v.  Tweedy,  8 
Blackf.  (Ind.)  447,  46  Am.  Dec.  486; 
Morgan  v.  Kline,  77  Iowa  681,  42 
N.  W.  558;  Walker  v.  Schreiber,  47 
Iowa  529;  Sangster  v.  Love,  11  Iowa 
580;  Hinds  v.  Mooers,  11  Iowa  211; 
Rankin  v.  Major,  9  Iowa  297; 
Grapengether  v.  Fejervary,  9  Iowa 
163,  74  Am.  Dec.  336;  Wood  v. 
Trask,  7  Wis.  566,  76  Am.  Dec.  230. 
In  Alabama  the  assignment  of  one 
of  the  notes  secured  operates  as  an 
assignment  pro  tanto  of  the  mort- 
gage lien  and  authorizes  such  trans- 
feree to  foreclose  the  same.  If  after- 
ward the  mortgagor  pays  the  re- 
maining notes  to  the  mortgagee  and 
takes  from  him  a  quitclaim  deed  to 
the  land  mortgaged,  the  transferee 
of  the  first  note  can  not  maintain  an 
action  at  law  against  the  mortgagee 
for  money  received  for  his  use;  his 
mortgage  lien  is  not  affected,  and 
he  can  still  proceed  against  the  land. 
Brewer  v.  Atkeison,  121  Ala.  410, 
25  So.  992.  Cases  more  fully  cited 
in  post,  §§  1699-1701. 

^  Morton  v.  New  Orleans  &c.  E. 
Co.,  79  Ala.  590. 

"McVay  v.  Bloodgood,  9  Port 
(Ala.)    547. 
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In  the  beginning,  and  as  between  the  original  parties,  the  mort- 
gage stands  as  a  security  for  all  the  mortgage  notes  equally.  If  the 
mortgagee  assigns  one  of  the  notes,  retaining  the  others  together 
with  the  mortgage,  the  mortgage  will  stand  as  security  for  all  the 
notes  pro  rata ;  and  this  is  the  case  without  reference  to  the  time  they 
respectively  become  due.^'^  A  mortgage  securing  the  payment  of  sev- 
eral notes  and  demands,  is  an  incumbrance  upon  the  land  for  the 
security  of  each  and  all  of  the  notes,  in  whosesoever  hands  they  may 
legally  be,  until  all  are  paid.^*  If  there  be  two  mortgage  notes,  and 
upon  the  assignment  of  the  mortgage  one  of  them  is  indorsed  without 
recourse,  and  the  other  is  indorsed  in  blank  by  the  mortgagee,  upon 
foreclosure  the  notes  are  entitled  to  the  benefit  of  the  mortgage  se- 
curity pro  rata,  and  a  decree  placing  the  deficiency  altogether  upon 
the  indorsed  note,  and  requiring  payment  of  it  from  the  mortgagee, 
is  erroneous.^''  The  mere  fact  that  an  indorser  of  one  of  the  notes 
guarantees  its  payment  is  not  alone  sufficient  to  give  it  priority  over 
the  other  notes  secured.^* 

An  assignment  of  a  mortgage,  so  far  as  it  secures  the  payment  of 
the  second  note  named  therein,  together  with  the  second  note  with 
a  covenant  of  warranty  against  all  persons  claiming  under  the  as- 
signor, transfers  the  mortgage  as  security,  first  for  the  payment  of 
the  note  assigned  with  it,  and  then  in  trust  to  secure  the  payment  of 
the  other  note;  and  if  such  assignment  is  recorded,  it  charges  the 
estate  in  the  hands  of  subsequent  purchasers  of  the  mortgage  with 
such  trust.^"  The  effect  of  such  an  assignment  is  the  same  without 
such  a  covenant  of  ■yirarranty.^" 

§  822a.  Priority  between  assignees  fixed  by  agreement  or  implica- 
tion.— ^When  part  of  the  notes  secured  by  a  mortgage  are  assigned, 

"See  English  v.  Carney,  25  Mich.  But  if  in  such  case  the  mortgagee 

178.  collects  insurance  taken  lor  the  se- 

"  Humphreys  v.   Morton,   100   111.  curity  of  the  whole  mortgage  debt, 

592;    Chaplin  v.   Sullivan,  128   Ind.  the  policies  being  made  to  the  mort- 

50,  27  N.  E.  425;   Reine  v.  Jack,  31  gagee  "as  his  interest  may  appear," 

La.   Ann.   859;    Moore  v.   Ware,   38  the  mortgagee,  on  collecting  for  a 

Maine   496;    Johnson  v.   Brown,   31  loss  under  the  policies,  is  liable  to 

N.  H.  405;  Page  v.  Pierce,  26  N.  H.  the  holder  of  the  assigned  note  for 

317;    In  re  Preston,  54  Hun  10,  26  a  pro  rata  share  of  the  amount  col- 

N.  Y.  St.  38,  7  N.  Y,  S.  92;  Belding  lected.    Parker  v.  Ross,  73  Tex.  633, 

V.  Manly,  21  Vt.  550.  H  S.  W.  865. 

"  English  V.  Carney,  25  Mich.  178.  "  Jefferson  College  v.  Prentiss,  29 

The  mortgage  itself  may  give  pri-  Miss.  46. 

ority  of  lien   to   one  of  the  notes,  "Bryant     v.     Damon,     6     Gray 

and  then  of  course  such  priority  is  (Mass.)    564.      See   also    Norton   v. 

not   changed  by   an   assignment  of  Stone,  8  Paige  (N.  Y.)  222. 

the  note  not  entitled    to    priority.  » Foley  v.  Rose,  123  Mass.  557. 
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the  question  whether  the  entire  mortgage,  or  a  proportionate  part 
thereof,  or  any  interest  therein,  is  assigned,  depends  largely  upon  the 
intention  and  agreement  of  the  parties.''"^  The  rule  stated  concerning 
the  order  of  priority  of  the  notes  or  debts  secured  is  only  applicable 
in  the  absence  of  an  agreement  of  the  parties;  and  they  may  provide 
in  the  mortgage  for  a  different  order  of  payment  from  that  which 
would  result  at  law.^^  And  so  the  mortgagee  may  fix  the  order  of 
payment  upon  making  assignments  of  the  various  notes  to  different 
holders  .^^ 

A  mortgagee  holding  two  or  more  notes  secured  by  one  mortgage 
can  transfer  the  mortgage  and  one  note,  so  as  to  give  that  note  pri- 
ority in  satisfaction  out  of  the  mortgaged  property;^*  and  an  indorse- 
ment of  one  note,  with  an  assignment  of  the  mortgage,  is  suflBcient, 
in  the  absence  of  all  circumstances  indicating  a  contrary  intention, 
to  give  to  the  holder  of  such  note  priority.^'  The  mortgagee  may  by 
agreement  fix  the  rights  of  the  holders  of  the  several  notes  to  the 


^Magloughlin  v.  Clark,  35  111. 
App.  251;  Anglo-American  Land  &c. 
Co.  V.  Bush,  84  Iowa  272,  50  N.  W. 
1063;  Foley  v.  Rose,  123  Mass.  557; 
Bryant  v.  Damon,  6  Gray  (Mass.) 
564;   Langdon  v.  Keitli,  9  Vt.  299. 

""McVay  v.  Bloodgood,  9  Port. 
(Ala.)  547;  Redman  v.  Purrington, 
65  Cal.  271,  3  Pac.  883;  Grattan  v. 
Wiggins,  23  Cal.  16;  Sherwood  V. 
Dunbar,  6  Cal.  53;  Romberg  v.  Mc- 
Cormlck,  194  111.  205,  62  N.  E.  537; 
Walker  v.  Dement,  42  111.  272; 
Anglo-American  Land  &c.  Co.  v. 
Bush,  84  Iowa  272,  50  N.  W.  1063; 
Morgan  v.  Kline,  77  Iowa  681,  42  N. 
W.  558;  Noyes  v.  White,  9  Kans. 
640;  Howard  v.  Schmidt,  29  La. 
Ann.  129;  Foley  v.  Rose,  123  Mass. 
557;  Bryant  v.  Damon,  6  Gray 
(Mass.)  564;  Cooper  v.  Ulmann, 
Walk.  Ch.  (Mich.)  251;  Solberg  v. 
Wright,  33  Minn.  224,  22  N.  W.  381; 
Wilson  V.  Eigenbrodt,  30  Minn.  4, 
IS  N.  W.  907;  Goar  v.  McCanless,  60 
Miss.  244;  Bank  of  England  v. 
Tarleton,  23  Miss.  173;  Ellis  v. 
Lamme,  42  Mo.  153;  Pattison  v. 
Hull,  9  Cow.  (N.  Y.)  747;  Winters 
V.  Franklin  Bank,  33  Ohio  St.  250; 
Beresford  v.  Ward,  1  Disn.  (Ohio) 
169,  12  Ohio  Dec.  (Reprint)  555; 
McLean's  Appeal,  103  Pa.  St.  255; 
Thayer's  Appeal,  6  Pa.  Cas.  392,  9 
Atl.  498;  Christian  v.  Clark,  10  Lea 


(Tenn.)  630;  Keyes  v.  Wood,  21  Vt. 
331;  Langdon  v.  Keith,  9  Vt.  299; 
Wright  v.  Parker,  2  Aik.  (Vt.)  212; 
Rolston  V.  Brockway,  23  Wis.  407. 

*  Grattan  v.  Wiggins,  23  Cal.  16; 
Newby  v.  Fox,  90  Kans.  317,  133  Pac. 
890;  Solberg  v.  Wright,  33  Minn. 
224,  22  N.  W.  381;  Preston  v.  Mors- 
man,  75  Nebr.  358,  106  N.  W.  320. 
See  also  Henderson  v.  Herrod,  10 
Sm.  &  M.  (Miss.)  631,  49  Am.  Dec. 
41. 

« Walker  v.  Dement,  42  111.  272; 
Cooper  V.  Ulmann,  Walk.  (Mich.) 
251;  Goar  v.  McCanless,  60  Miss. 
244;  Bank  of  England  v.  Tarleton, 
23  Miss.  173;  McLean's  Appeal,  103 
Pa.  St.  255;  Wright  v.  Parker,  2  Aik. 
(Vt.)  212.  In  Langdon  v.  Keith, 
9  Vt.  299,  Mr.  Chancellor  Collamer 
adopts  the  views  and  language  of  the 
court  in  Wright  v.  Parker,  2  Aik. 
(Vt.)  212.  "If  the  mortgagee  choose 
to  assign  all  his  interest  in  the  mort- 
gaged premises,  to  secure  but  a  part 
of  the  notes  therein,  assigned  by 
him,  he  has  a  right  to  do  so,  and  in 
such  case  no  interest  in  the  prem- 
ises could  remain  in  him.''  See  ante 
§  606. 

==  Foley  V.  Rose,  123  Mass.  557; 
Solberg  v.  Wright,  33  Minn.  224,  22 
N.  W.  381;  Miller  v.  Washington 
Sav.  Bank,  5  Wash.  St.  200,  31  Pac. 
712.    See  post  §  1701. 
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mortgage  security,  whether  he  retains  it  or  assigns  it  with  the  notes/' 
and  such  an  agreement  may  be  implied  from  the  circumstances  of  the 
transfer.^'  An  assignment  of  one  note  without  the  mortgage  may 
imply  a  priority  of  payment  over  any  notes  retained  and  owned  by 
the  mortgagee,  and  any  subsequent  indorsement  of  the  other  notes 
would  not  then  destroy  the  priority  of  the  note  transferred.''*  One 
who  pays  the  note  first  maturing,  among  several  secured  by  a  mort- 
gage, and  takes  a  transfer  thereof  from  the  mortgagee,  in  furtherance 
of  the  mortgagor's  agreement  that  he  shall  hold  it  as  collateral,  is 
not  entitled  to  priority  of  payment  over  the  other  notes.^' 

An  assignment  of  a  part  of  the  amount  secured  "out  of  the  first 
moneys  to  become  due  and  payable"  gives  the  assignee  priority  of 
payment  of  such  part  over  the  residue  secured  by  the  mortgage.^" 
Where  several  notes  are  secured  by  the  same  mortgage  and  one  of 
them  is  paid  under  an  agreement  that  the  party  advancing  the  money 
to  pay  it  shall  be  preferred  to  the  original  holder  of  the  note,  such 
agreement  does  not  give  him  any  preference  over  the  holders  of  the 
other  notes.^^ 

*■  Morgan  v.  Kline,  77   Iowa  681,  v.  Black,  1  N.  J.  Eq.  3S8;   Page  v. 

42  N.  W.  558.  Pierce,  26  N.  H.  317;   Betz  v.  Heeb- 

"  Grattan  v.  Wiggins,  23  Cal.  16,  ner,  1  Pa.  St.  280;  Ewing  v.  Arthur, 

30,     and     cases    cited;     Mechanics'  1  Humph.  (Tenn.)  537. 

Bank  of  Niagara,  9  Wend.   (N.  Y.)  ^Richardson  v.  McKim,  20  Kans. 

410.    The  assignee  of  one  note,  who  346;   Noyes  v.  White,  9  Kans.  640; 

also  has  an  assignment  of  the  mort-  Foley  v.  Rose,  123  Mass.  557.     But 

gage,  may  perhaps  stand  upon  an-  see  Knight  v.  Ray,  75  Ala.  383;  Ab- 

other  principle  of  law,  namely,  that  ney  v.  Walmsley,  33  La.  Ann.  589; 

when     two     or    more    have    equal  Henderson  v.  Herrod,  18  Miss.  631. 

claims   in   equity,   and    one    has   a  See  post  §  1701. 

legal  title,  the  legal  title  shall  pre-  ®Arnett  v.  Willoughby  (Ala.),  67 

vail.     Eastman   v.   Foster,   8   Mete.  So.  426. 

(Mass.)  19,  per  Chief  Justice  Shaw.  "Thayer's   Appeal,   6    Sad.    (Pa.) 

According  to  other  authorities,  how-  392,  9  Atl.  498. 

ever,   the  assignment  of  the  mort-  '^Laplace  v.  Laplace,  43  La.  Ann. 

gage  with  one  note  does  not  neces-  284,  8  So.  914.     See  also  Henderson 

sarily  give  that  note  priority,  but  v.  Herrod,  10  Sm.  &  M.  (Miss.)  631, 

operates  only  as  an  assignment  of  49  Am.  Bee.  41. 
the  mortgage  pro  tanto.    Stevenson 
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VI.    Construction  and  Effect  of  Assignments 


Section 

823.  Law  of  place. 

824.  Effect  of  assignment  and  title 

conveyed. 
824a.  Implied    covenants    and    ■war- 
ranties— Guaranty    of    pay- 
ment. 

825.  Effect     of      assignment     upon 

after-acquired  title. 

826.  Power  of  sale  and  right  to  fore- 

close as  incidents  of  assign- 
ment. 

827.  Assignment  as  collateral  secur- 

ity— Effect  of  foreclosure. 


Section 

827a.  Assignment  of  mortgage  made 
in  fraud  of  creditors. 

828.  Assignment    induced    by    false 

representations. 

829.  Assignment  includes  all  secur- 
ities— Insurance. 

Guaranty  of  debt  not  included 

in  assignment. 
831.  Implied  covenant  that  assignor 

will  not  collect. 
Usury. 
Cancelation  of  assignment. 


830. 


832. 
833. 


§  823.  Law  of  place. — A  mortgage  of  course  takes  effect  by  virtue 
of  the  law  of  the  place  where  the  land  is  situated.^  But  this  rule  does 
not  extend  to  an  equitable  transfer  of  the  mortgage  and  of  the  debt 
to  which  it  is  incident.  An  assignment  of  the  mortgage  is  a  new 
contract  and  passes  a  chattel  interest,  and  the  rights  of  the  parties  are 
governed  by  the  law  of  the  place  where  it  is  executed.^  In  the  ab- 
sence, however,  of  proof  that  the  law  of  the  place  of  assignment  is 
different  from  that  of  the  place  where  the  property  is  situated  and  the 
mortgage  is  sought  to  be  enforced,  the  law  of  the  latter  place  wiU 
govern.    The  foreign  law  must  always  be  proved.^ 

Although  the  law  of  the  place  where  a  contract  is  made  ordinarily 
governs  its  interpretation,  it  has  been  held  in  a  case  arising  in  Iowa, 
upon  a  note  negotiated  in  Wisconsin,  which  would  there  have  carried 
the  mortgage  security  free  from  all  equities,  that  when  a  question 


'Dow  V.  Memphis  &c.  R.  Co.,  20 
Fed.  260;  Post  v.  First  Nat.  Bank, 
138  111.  559,  28  N.  E.  978;  Dawson 
V.  Hayden,  67  111.  52;  Manton  v.  Sel- 
berling,  107  Iowa  534,  78  N.  W.  194; 
Bramblet  v.  Commonwealth  Land 
&c.  Co.,  26  Ky.  L.  1176,  83  S.  W. 
599;  Howe  v.  Austin,  40  La.  Ann. 
323,  4  So.  315;  Miller  v.  Shotwell,  38 
La.  Ann.  890;  Greenlaw  v.  Eastport 
Sav.  Bank,  106  Maine  205,  76  Atl. 
485;  Holt  v.  Knowlton,  86  Maine 
456,  29  Atl.  1113;  Goddard  v.  Saw- 
yer, 9  Allen  (Mass.)  78;  People's 
Bldg.  &c.  Assn.  V.  Pariah,  1  Nebr. 
(Unoff.)  505,  96  N.  "W.  243;  Fessen- 
den  V.  Taft,  65  N.  H.  39,  17  Atl.  713; 
Griffin  v.  Griffin,  18  N.  J.  Eq.  104; 
Beso  V.  Eastern  Bldg.  &c.  Assn.,  16 
Pa.  Super.  Ct.  222;  Bowdle  v. 
Jencks,  18  S.  Dak.  80    99  N.  W.  98. 


But  see  Campion  v.  Kille,  14  N.  J. 
Eq.  229. 

'Dundas  v.  Bowler,  3  McLean  (U. 
S.)  397,  Fed.  Cas.  No.  4141;  Frank- 
lin V.  Twogood,  25  Iowa  520,  96  Am. 
Dec.  73;  Murrell  v.  Jones,  40  Miss. 
565,  583;  Bank  of  England  v.  Tarle- 
ton,  23  Miss.  173;  Frank  v.  More- 
head  (N.  J.  Eq.),  31  Atl.  1016;  Hoyt 
V.  Thompson,  19  N.  Y.  207;  Cosgrave 
V.  McAvay,  24  N.  Dak.  343,  139  N. 
W.  693 ;  Dana  v.  United  States  Bank, 
5  Watts  &  S.  (Pa.)  223.  But  see 
Kennedy  v.  Chapin,  67  Md.  454,  10 
Atl.  243;  Natchez  v.  Minor,  9  Sm.  & 
M.  (Miss.)  544,  48  Am.  Dec.  727; 
Whipple  V.  Fowler,  41  Nebr.  675,  60 
N.  W.  15. 

=  Kennedy  v.  Chapin,  67  Md.  454, 
10  Atl.  243. 
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arises  under  the  common  law  or  the  law  merchant,  not  modified  by 
local  custom  or  statutes,  the  courts  of  a  particular  state  will  determine 
the  rule  in  such  a  case  for  themselves,  and  are  not  controlled  by  what 
the  courts  of  the  state  where  the  contract  was  made  have  decided  rela- 
tive thereto.* 

Kotes  executed  by  a  firm  were  indorsed  by  the  wife  of  one  of  its 
members,  a  resident  of  New  Jersey,  who  gave  a  mortgage  of  her 
separate  estate  to  secure  them.  The  notes  and  mortgage  were  then 
given  to  another  member  of  the  firm,  residing  in  New  York,  to  dis- 
count there  to  procure  funds  for  the  partnership,  but  he  fraudulently 
delivered  the  securities  to  a  third  party  in  New  York,  as  security 
for  his  own  pre-existing  debt.  It  was  held  that  since  the  delivery  of 
the  notes  and  mortgage  took  place  in  New  York,  the  rights  of  the 
holder  would  be  determined  by  the  laws  of  New  York.° 

§  824.  Effect  of  assignment  and  title  conveyed. — ^The  assignment 
of  a  mortgage  with  the  debt  secured  transfers  to  the  assignee  all  the 
rights,  claims,  and  equities  then  possessed  by  the  assignor.*  But  the 
assignee  can  obtain  no  other  rights  or  privileges,  nor  any  stronger 
equities,  than  his  assignor.^     The  assignee  obtains  the  same  right  to 


*  Franklin  v.  Twogood,  25  Iowa 
520,  96  Am.  Dec.  73. 

'Frank  v.  Morehead  (N.  J.  Eq.), 
31  Atl.  1016. 

"Hastings  v.  Manhattan  Trust 
Co.,  77  Fed.  347,  23  C.  C.  A.  191; 
Wiser  v.  Clinton,  82  Conn.  148,  72 
Atl.  928,  135  Am.  St.  264;  Beatty  v. 
Clement,  12  La.  Ann.  82;  Demuth. 
T.  Old  Town  Bank,  85  Md.  315,  37 
Atl.  266,  60  Am.  St.  322;  Hills  v. 
Eliot,  12  Mass.  26,  7  Am.  Dec.  26; 
Meeker  County  Bank  v.  Young,  51 
Minn.  254,  53  N.  "W.  630;  Solberg  v. 
Wright,  33  Minn.  224,  22  N.  W.  381; 
Hall  V.  Hooper,  47  Nebr.  Ill,  66  N. 
W.  33;  Jackson  v.  Minkler,  10 
Johns.  (N.  Y.)  480;  Bartlett  Est. 
Co.  V.  Fairhaven  Land  Co.,  49  Wash. 
58,  94  Pac.  900.  15  L.  R.  A.  (N.  S.) 
590,  126  Am.  St.  856;  Franke  v. 
Neisler,  97  Wis.  364,  72  N.  W.  887. 
But  see  Gordon  v.  Deavitt,  84  Vt.  59, 
78  Atl.  113.  The  assignment  of  a 
mortgage  and  note  "without  re- 
course" confers  upon  the  assignee 
all  the  rights  of  the  assignor.  Hunt 
V.  New  England  Mtg.  Security  Co., 
92  Ga.  720,  19  S.  E.  27. 


'  Butcher  v.  Werksman,  204  Fed. ' 
330;  Mentry  v.  Broadway  Bank  &c. 
Co.,  20  Cal.  App.  388,  129  Pac.  470; 
Camden  v.  Vail,  24  Cal.  392; 
Godeffroy  v.  Caldwell,  2  Cal.  489, 
56  Am.  Dec.  360;  Gumming  v.  Mc- 
Dade,  118  Ga.  612,  45  S.  E.  479; 
Bartholf  v.  Bensley,  234  111.  336,  84 
N.  E.  928;  Bensley  v.  Bartholf,  137 
111.  App.  420;  Rohde  v.  Rohn,  127 
111.  App.  579;  Burbank  v.  Warwick, 
52  Iowa  493,  3  N.  W.  519;  Ress- 
meyer  v.  Norwood,  117  Md.  320,  83 
Atl.  347  (defective  affidavit  of  con- 
sideration) ;  Pomeroy  v.  Latting,  2 
Allen  (Mass.)  221;  Kline  v.  Mo- 
Guckin,  24  N.  J.  Eq.  411;  Garroch 
V.  Sherman,  6  N.  J.  Eq.  219;  Barson 
V.  Mulligan,  191  N.  Y.  306,  84  N.  E. 
75,  16  L.  R.  A.  (N.  S.)  151;  Park 
Co.  V.  Baker,  128  N.  Y.  S.  954;  Hub- 
bell  &c.  Co.  V.  Brickman,  64  Misc. 
370,  118  N.  Y.  S.  340;  Von  Bernuth 
V.  Sutton,  25  N.  Y.  St.  508,  6  N.  Y. 
S.  377;  Sheldon  v.  Ferris,  45  Barb. 
(N.  Y.)  124;  Nash  v.  Northwest 
Land  Co.,  15  N.  Dak.  566,  108  N.  W. 
792;  Phillips  v.  Holland,  149  Wis. 
524,  136  N.  W.  191. 
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possession  of  the  mortgaged  premises  as  his  assignor,  and  if  lawfully 
in  possession  he  can  not  be  evicted  without  redemption.' 

An  ordinary  assignment  passes  nothing  beyond  the  mortgage  title 
and  the  debt.  The  words  of  grant,  in  an  ordinary  deed  of  assignment 
of  a  mortgage,  do  not  operate  by  way  of  covenant  or  estoppel  beyond 
the  description  of  the  thing  assigned;  and  they  can  not  have  the 
effect  to  convey  or  extinguish  any  other  right  or  interest  the  assignor 
has  in  the  property,  as,  for  instance,  a  right  of  entry  for  breach  of  a 
condition  subsequent.'  Neither  does  an  assignment  in  ordinary  form 
without  covenants  of  warranty  estop  the  assignor  to  set  up  an  after- 
acquired  title  ;^°  nor  does  it  pass  a  title  to  a  portion  of  the  premises 
which  the  assignor  has  previously  acquired  by  a  purchase  under  a 
foreclosure  of  a  prior  mortgage  of  that  portion.^^  By  the  foreclosure 
sale  the  assignor,  who  has  become  absolute  owner  of  a  part  of  the 
premises  free  from  any  right  of  redemption,  no  longer  holds  that  as 
mortgagee.  The  assignment  conveys  a  title  in  mortgage,  and  not  an 
absolute  title  in  fee.  These  are  distinct  titles.  The  assignment  does 
not  touch  the  title,  which  the  assignor  holds  absolutely. ^^ 

Where  one  conveyed  land  upon  the  express  condition  that  the 
grantee  should  within  a  certain  time  erect  certain  buildings  on  it, 
and  took  back  a  mortgage  of  it  to  secure  the  payment  of  part  of  the 
purchase-money,  and  then  by  assignment  in  the  usual  form  sold  and 
conveyed  "said  mortgage  deed,  the  real  estate  thereby  conveyed,  and 
the  promissory  note,  debt,  and  claim  thereby  secured,"  it  was  held 
that  only  the  mortgage  title  passed  to  the  assignee  of  the  mortgage, 
subject  to  be  defeated  by  breach  of  the  condition  of  the  original  deed.^* 
"The  real  estate  thereby  conveyed,"  said  Mr.  Justice  Gray,  "was  not 

'Fountain  v.  Bookstaver,  141  III.  Emerson,  115  Mass.  554.     See  post 

461,  31  N.  B.  17;  Smith  v.  Porter,  35  §  825. 

Maine  287;  Mason  V.  Davis,  11  N.  H.  "Durgin  v.  Busfleld,  114  Mass. 
383;  Marsh  v.  Rice,  1  N.  H.  167;  492.  The  words  of  the  assignment 
Jouet  V.  Spinning,  6  N.  J.  L.  446;  were:  "Sell,  assign,  transfer,  set 
Jackson  v.  Minkler,  10  Johns.  (N.  over,  and  convey  said  mortgage 
Y.)  480.  The  assignee  may  recover  deed,  the  real  estate  thereby  con- 
fer waste  and  all  injuries  to  the  veyed,  and  the  promissory  note, 
premises  after  the  assignment.  Lane  debt,  and  claim  thereby  secured." 
V.  Hitchcock,  14  Johns.  (N.  Y.)  213;  See  also  Barr  v.  Foster,  25  Colo.  28, 
Jones  V.  Costigan,  12  Wis.  677,  78  52  Pac.  1101;  Donlin  v.  Bradley,  119 
Am.  Dec.  771.  The  assignee  himself  111.  412,  10  N.  B.  11;  Barnstable 
is  liable  for  damages  done  to  the  Savings  Bank  v.  Barrett,  122  Mass. 
mortgaged  premises  while  he  is  in  172.  See  post  §  972. 
possession.  Mitchell  v.  Black,  fii  ^Durgin  v.  Busfield,  114  Mass. 
Maine  48.  492. 

°  Romberg  v.  McCormick,  194  111.  "  Merritt  v.    Harris,     102    Mass. 

205,  62  N.  B.  537.  326  and  cases  cited. 

"Weed    Sewing    Machine    Co.    v. 
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an  absolute  title  in  fee,  but  a  title  in  mortgage,  and,, in  this  case,  a 
title  subject  to  be  defeated  by  the  mortgagor's  breach  of  the  condition 
subsequent  in  the  deed  to  them.  The  words  of  grant  in  the  assign- 
ment can  not  operate  by  way  of  covenant  or  estoppel  beyond  the  de- 
scription of  the  thing  granted  and  assigned." 

Moreover,  the  assignment  of  a  mortgage  of  premises  upon  which 
the  mortgagee  has  a  right  of  entry  for  a  breach  of  a  condition  sub- 
sequent, as,  for  instance,  a  condition  for  the  payment  of  prior  mort- 
gages upon  the  property,  does  not  convey  or  extinguish  the  right  of 
entry ,^*  although  an  absolute  alienation  in  fee  before  an  entry  for  the 
breach  would  extinguish  the  right  or  possibility  of  reverter  ;i^  for,  as 
Coke  expresses  it,  "nothing  in  action,  entry,  or  re-entry  can  be  granted 
over ;"  and  the  reason  he  gives  for  the  rule  is,  "for  avoiding  of  main- 
tenance, suppressing  of  rights,  and  stirring  up  of  suits,"  which  would 
happen  if  men  were  permitted  "to  grant  before  they  be  in  posses- 
sion."" 

§  824a.     Implied  covenants  and  warranties — Guaranty  of  payment. 

— It  is  generally  held  that  the  assignor  of  a  bond  and  mortgage  im- 
pliedly warrants  their  validity,  and  is  liable  for  a  breach  of  such  im- 
plied warranty,^^  if  he  had  knowledge  at  the  time  of  the  transfer  of 
their  invalidity.  But  if  he  had  no  knowledge  of  any  defect,  it  would 
seem  that  he  could  not  be  held  liable  for  a  loss  sustained  by  the  as- 
signee by  reason  of  any  invalidity.'-*  The  assignor  impliedly  warrants 
that  the  mortgage  is  a  subsisting  lien  on  the  property  described 
therein,  and  if  the  assignor  has  previously  released  part  of  the  prop- 
erty, he  will  be  liable  on  such  implied  warranty.^®  But  the  mere  as- 
signment of  a  second  mortgage  does  not  raise  an  implied  warranty 
that  it  is  a  first  lien  on  the  premises,  although  the  prior  mortgage 
was  not  recorded.^"    It  has  been  held  that  the  assignor  of  a  mortgage 

"  Merritt   v.     Harris,     102     Mass.  mortgagee  to  the  first  assignee  does 

326;  Richardson  v.  Cambridge,  2  Al-  not    apply    to    a    second    assignee, 

len   (Mass.)   118,  79  Am.  Dec.  767;  Wright  v.  Day,  59  Misc.  76,  111  N. 

Hancock  v.  Carlton,  6  Gray  (Mass.)  Y.  S.  1105. 

39-  "Littauer  v.   Goldman,  72   N.   Y. 

'=Rice   V.    Boston   &c.   R.   Co.,   12  506,  28  Am.  Rep.  171;  Fant  v.  Fant, 

Allen   (Mass.)   141,  and  cases  cited.  17  Grat.  (Va.)  11. 

"  Coke  Lltt.  214a.    See  also  Coke  "  Lieberman  v.  Reichard,  7  North. 

Lltt.  369a.  Co.  Rep.    (Pa.)   237.     But  see  Jack- 

"Ross   v.    Terry,    63    N.   Y.    613;  son  v.  Waldron,  13  Wend.   (N.  Y.) 

Smith  V.  Godwin,  145  N.  Car.  242,  178. 

58  S.  B.  1089;    Koch  v.  Hinkle,  35  =»  Collier  v.  Miller,  62  Hun  99,  42 

Pa.   Sup.  Ct.  421.     See  also  Waller  N.  Y.  St  66,  16  N.  Y.  S.  633,  afCd. 

V.  Staples,  107  Iowa  738,  77  N.  W.  137  N.  Y.  332,  33  N.  E.  374. 
570.     The  implied  warranty  of  the 
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is  estopped  to  deny  its  validity  against  his  assignee.^^  An  assignment 
impliedly  warrants  the  genuineness  of  the  mortgage.^^ 

A  warranty  of  the  validity  of  a  mortgage  is  a  warranty,  in  effect, 
that  the  bond  as  well  as  the  mortgage  is  valid;  for  if  the  bond  be  in- 
valid, the  mortgage,  which  is  dependent  upon  the  debt,  is  invalid 
also.^^  But  where  there  are  no  representations  concerning  the  legality 
of  the  securities,  upon  an  assignment  of  a  note  and  mortgage,  there 
is  no  implied  warranty  concerning  the  nature  of  the  debt  nor  that 
it  is  free  from  usury .^*  There  is  no  implied  warranty  on  the  part  of 
the  assignor  that  the  debt  secured  is  collectible,  or  that  the  mortgagor 
is  solvent.^^ 

Ordinarily  an  assignment  does  not  charge  the  assignor  with  any 
liability  to  make  good  the  mortgage  debt  assigned;  but  he  may, 
by  special  terms  in  the  assignment,  guarantee  the  debt  just  as  he 
could  make  any  guaranty.  A  guaranty  of  the  assignee  against  loss 
from  the  mortgage  is  a  guaranty  limited  to  the  amount  paid  on  the 
assignment.^"  A  guaranty  of  the  collection  of  a  mortgage  at  maturity 
makes  the  assignor  a  guarantor  of  the  whole  debt  and  interest  thereon, 
though  there  be  no  bond  or  other  obligation  accompanying  the  mort- 
gage.^'' Such  a  guaranty  generally  puts  the  assignor  in  the  position 
of  a  surety  for  the  payment  of  the  debt,^*  and  therefore  the  assignee 
must  exhaust  his  remedies  against  the  mortgaged  property  before  re- 
sorting to  the  assignor.^^   If  an  assignee  having  a  guaranty  unreason- 

="  Farmers'  Nat.  Bank  v.  Fletcher,  ™  Griffith    v.    Robertson,    15    Hun 

44  Iowa  252;  Whitney  v.  McKinney,  (N.  Y.)   344.     See  post  §  830. 

7  Johns.  Ch.   (N.  Y.)  144.     See  also  »King  v.  Bates,  149  Mass.  73,  21 

Rogers  v.  Cross.  3  Pin.    (Wis.)    36,  N.  E.  237,  4  L.  R.  A.  268;  Waters  v. 

3  Chandl.  34.  Chase,  142  Pa.  St.  463,  21  Atl.  882; 

==  Waller  v.  Staples,  107  Iowa  738,  Morson  v.   Hunter,   11   U.   C.   C.   P. 

77  N.  W.  570.     See  also  Ross  v.  Ter-  585.     See   also   Macomh   v.   Prentis, 

ry,  63  N.  Y.  613;    Smith  v.  Godwin,  78  Mich.  255,  44  N.  W.  324;  Stillman 

145  N.  Car.  242,  58  S.  E.  1089;  Koch  v.  Northrup,  109  N.  Y.  473,  17  N.  E. 

V.  Hinkle,  35  Pa.  Sup.  Ct.  421.  379. 

==Ross  V.  Terry,  63  N.  Y.  613.  ^Curtis  v.  Tyler,  9  Paige  (N.  Y.) 

'"Littauer  v.   Goldman,   72   N.   Y.  432.    A  guarantor  of  a  promissory 

506,   28   Am.   Rep.   171;    Beuhler  v.  note  secured  by  a  mortgage,  and  of 

Pierce,  70  App.  Div.  621,  75  N.  Y.  S.  the    payment    of    coupon     interest 

1120.     If    the     assignor     was     con-  notes,  is  not  thereby  constituted  the 

cerned   in  the   unlawful   act   which  agent  of  the  holder  of  the  notes  and 

vitiated  the  note  and  mortgage,  he  mortgage.     Dewing    v.    Crueger,    7 

will   be    liable    upon    implied    war-  Wash.  590,  35  Pac.  393. 

ranty.     Ross  v.  Terry,  63  N.  Y.  613.  '^  Barnes  v.   Baker,   2    Mich.   377; 

==  Haber  v.  Brown,  101  Cal.  445,  35  Craig  v.  Parkis,   40  N.  Y.   181,  100 

Pac.    1035;     French    v.    Turner,    15  Am.  Dec.  469;    Jones  v.  Stienbergh, 

Ind.  59;   Nally  v.  Long,  71  Md.  585,  1  Barb.  Ch.   (N.  Y.)   250;    Baxter  v. 

18  Atl.  811,  17  Am.  St.  547;    Dixon  Smack,  17   How.   Pr.    (N.  Y.)    183; 

V.   Clayville.    44    Md.    573.     But   see  Griffith  v.   Robertson,   15    Hun    (N. 

Thomas  v.  Linn,  40  W.  Va.  122,  20  Y.)    344;    Timmerman  v.   Howell,  2 

S.  E.  878.  Ohio  Cir.  Ct.  27,  1  Ohio  Cir,  Dec. 


§    824a  ASSIGNMENT   OP   MORTGAGES  318 

ably  delays  the  collection  of  the  mortgage,  and  in  the  meantime  the 
property  depreciates  in  value,  the  guarantor  is  released.'" 

Ordinarily  an  assignment  of  a  mortgage  does  not  in  any  way  war- 
rant the  title  to  the  mortgaged  property ;  and  a  court  of  equity  can  not 
relieve  a  purchaser  of  a  mortgage  of  land,  the  title  of  which  proves 
defective,  unless  the  sellei  made  representations  respecting  the  title 
upon  which  the  purchaser  was  justified  in  relying.'^  The  mere  trans- 
fer of  a  note  secured  by  a  mortgage  does  not  carry  a  covenant  for  title 
contained  in  the  deed  to  the  mortgagor.*'' 

Ordinarily  an  assignment  contains  no  covenants  by  the  assignor; 
but  if  a  covenant  be  inserted  that  the  assignor  had  a  right  to  sell  and 
convey,  and  that  there  is  no  incumbrance  on  his  mortgage,  when  in 
fact  he  had  previously  released  a  portion  of  the  mortgaged  premises 
to  the  mortgagor,  the  covenant  was  broken  the  instant  it  was  made, 
and  the  assignee  stood  evicted  of  the  released  portion  of  the  mort- 
gaged premises  as  soon  as  the  assignment  was  delivered.'^  When  an 
assignment  contains  a  covenant  that  a  mortgage  is  a  good  and  valid 
security,  and  it  appears  that  the  mortgage  debt  had  in  fact  been  paid 
before  the  assignment,  the  assignee  can  only  recover  the  value  of  the 
note  and  mortgage,  and  the  burden  of  proof  is  upon  him  to  show 
their  value.**  If  the  mortgage  assigned  is  void,  the  assignor  is  liable 
to  the  assignee  for  the  amount  of  the  debt,  but  not  for  a  sum  paid  by 
the  assignee  to  satisfy  a  judgment  against  the  mortgaged  property.  *° 

A  covenant  by  the  assignor  that  there  is  no  incumbrance  upon  the 
mortgage  will  be  construed  with  reference  to  the  circumstances  of  the 
case.  Such  a  covenant  made  upon  a  sale  of  the  mortgage  for  the 
assignor's  own  benefit  would  be  rightly  enforced;  but  the  case  is 
quite  different  where  the  mortgage  is  assigned  for  the  accommodation 
of  the  mortgagor,  and  at  the  suggestion  of  the  assignee,  who  had 
undertaken  to  make  a  new  loan  to  the  mortgagor  to  enable  him  to 
pay  oS  the  mortgage.  A  savings  bank  had  agreed  to  furnish  a  mort- 
gagor with  money  to  pay  ofE  an  existing  mortgage  which  the  holder 
had  commenced  to  foreclose.   Instead  of  making  a  new  mortgage,  the 

342.     See  also  Goldsmith  v.  Brown,  Lieberman  v.  Reichard,  7  North.  Co. 

35  Barb.   (N.  Y.)   484.  Rep.   (Pa.)   237.     See  also  Hinds  v. 

^Griffith    V.    Robertson,    15    Hun  Allen,  34   Conn.   185;    People's   Sav. 

(N.  Y.)  344;  Hanna  v.  Stroud,  13  S.  Bank  v.  Hill,  81  Maine  71,  16  Atl. 

Dak.  352,   83  N.  W.  365.     See  post  337.     But  see  Jackson  v.  Waldron, 

§§  1432,  1710.  13  Wend.   (N.  Y.)   178. 

"^  Vincent  v.  Berry,  46  Iowa  571.  ^  Eaton  v.  Knowles,  61  Mich.  625, 

=^  Kansas  City  Inv.  Co.  v.  Fulton,  28  N.  W.  740. 

8fi  Mo.  App.  138.  '"Stark   v.    Huber   Mfg.    Co..    130 

^  Byles  V.  Lawrence,  35  Mich.  458;  Wis.  432,  110  N.  W.  231. 
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mortgagor  gave  a  note  to  the  bank  for  the  money,  and  the  mortgagee 
assigned  his  mortgage  to  the  bank  to  hold  as  collateral  for  the  new 
note.  In  the  assignment  was  a  clause  by  which  the  defendant  cove- 
nanted that  there  was  no  incumbrance  on  his  mortgage.  Some  years 
previous  to  the  assignment  defendant  had  released  a  portion  of  the 
mortgaged  premises  to  the  mortgagor,  which  was  not  remembered 
when  the  assignment  was  made.  At  that  date  the  property  remaining, 
held  under  the  mortgage,  was  worth  several  hundred  dollars  more 
than  the  money  advanced  by  the  bank;  but  when  the  bank  sold  the 
property,  five  years  afterward,  it  was  worth  less,  and  several  hundred 
dollars  were  due  the  bank  on  the  note.  It  was  held  that  the  covenant 
was  broken  the  instant  it  was  made;  that  the  bank  stood  evicted  of 
the  released  portions  of  the  mortgaged  premises  as  soon  as  the  assign- 
ment was  delivered,  and,  as  a  suit  could  then  have  been  instituted,  that, 
in  an  action  commenced  several  years  afterward  by  the  bank  on 
the  covenant,  only  nominal  damages  could  be  recovered.^' 

§  825.  Effect  of  assignment  upon  after-acquired  title. — As  a  gen- 
eral rule,  the  assignee  of  a  mortgage  takes  the  benefit  of  a  title 
acquired  by  his  assignor  after  the  assignment.^''  A  mortgagor  can 
not  set  up  an  after-acquired  title  as  against  his  covenants  of  warranty. 
Having  bought  land  and  given  a  mortgage  for  the  purchase-money 
containing  covenants  of  warranty,  he  can  not  set  up  a  title  adversely 
to  an  assignee  of  his  mortgage,  although  he  acquire  such  title  under 
a  sale  for  taxes  assessed  upon  the  land  before  he  bought  it.  Such 
title  inures  instantly  to  the  benefit  of  the  assignee.^*  But  an  ordinary 
assignment  without  covenants  of  warranty  does  not  estop  the  assignor 
to  set  up  an  after-acquired  title.^" 

§  826.  Power  of  sale  and  right  to  foreclose  as  incidents  of  assign- 
ment.— ^In  general,  a  legal  assignment  of  a  mortgage  carries  a  power 
of  sale,  unless  there  are  words  of  restriction,  and  this  rule  is  fre- 
quently recognized  by  statute.  A  power  of  sale  in  a  mortgage  is  a 
part  of  the  security,  passing  as  an  incident  upon  assignment,  and 
may  be  exercised  by  an  assignee  of  the  mortgage  and  debt.*" 

=» People's  Sav.  Bank  v.   Hill,   81  "■Woodruff  t.  Adair,  131  Ala.  530, 

Maine,  71,  16  Atl.  337.  32  So.  515;  "Ward  v.  Ward,  108  Ala. 

^'Center  v.  Planters'  &c.  Bank,  22  278,  19  So.  354;   Johnson  v.  Beard, 

Ala.  743.  93  Ala.  96,  9   So.   535;    Martinez  v. 

^Gardiner   v.    Gerristt,    23    Maine  Lindsey,    91    Ala.    334,    8    So.    787; 

46.     See  ante  §§  679,  682,  and  post  Buell   v.    Underwood,    65    Ala.    285; 

§  1483.  McGuire  v.  Van  Pelt,  55  Ala.  344; 

""Weed    Sewing    Machine    Co.    v.  Ray  v.   Home   &c.    Invest.    Co.,   98 

Emerson,  115  Mass.  554.  Ga.   122,   26   S.   E.   56;    Sanford  v. 
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An  equitable  assignment  carries  a  power  of  sale,  in  those  states 
where  a  mortgage  is  regarded  as  merely  a  lien  and  not  as  an  estate 
in  the  land.  An  assignment  of  the  note  carries  with  it  as  an  incident 
the  mortgage,  which  may  be  enforced  in  the  name  of  the  assignee, 
and  an  indorsement  and  delivery  of  the  note  without  a  formal  assign- 
ment of  the  mortgage  vests  the  power  of  sale  in  the  assignee.  The 
power  passes  from  the  mortgagee,  and  can  no  longer  be  executed  by 
him.*^  In  Illinois  it  is  held  that  an  assignment  of  the  mortgage 
without  an  indorsement  of  the  note,  inasmuch  as  the  mortgage  is 
not  assignable,  either  at  common  law  or  by  statute,  in  that  state,  will 
not  pass  the  power  of  sale  to  the  assignee,  but  it  will  still  remain  in 
the  mortgagee,  who  alone  can  exercise  it.^^ 

The  assignee  of  an  ordinary  mortgage,  being  the  beneficial  owner 
of  the  securities,  may  maintain  a  statutory  action  to  foreclose,*^  or 
bring  a  bill  in  equity  in  his  own  name.  Any  form  of  assignment  which 
unconditionally  transfers  the  real  and  beneficial  ownership  of  the  se- 
curities to  the  assignee,  entitles  him  to  maintain  an  action  for  fore- 
closure.** And  so  where  the  mortgage  gives  the  right  to  foreclose 
upon  default  in  payment  of  principal  or  interest  and  anticipates  the 


Kane,  133  111.  199,  24  N.  B.  414,  8 
L.  R.  A.  724,  23  Am.  St.  602;  Bush 
V.  Sherman,  80  111.  160;  Heath  v. 
Hall,  60  111.  344;  Strother  v.  Law, 
54  111.  413;  Hamilton  v.  Lubukee, 
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Co.,  1  Paige  (N.  Y.)  48;  Brown  v. 


Hall,  32  S.  Dak.  225,  142  N.  W.  854. 
See  also  Taylor  v.  Carroll,  89  Md. 
32,  42  Atl.  920,  44  L.  R.  A.  379;  01- 
cott  v.  Crittenden,  68  Mich.  230,  36 
N.  W.  41;  Jones  v.  Williams,  155  N. 
Car.  179,  71  S.  E.  222,  36  L.  R.  A. 
(N.  S.)  426. 

"Olds  V.  Cummings,  31  111.  188; 
Pardee  v.  Lindley,  31  111.  174,  83 
Am.  Deo.  219;  Hussey  v.  Hill,  120 
N.  Car.  312,  26  S.  E.  919. 

*=■  Hamilton  v.  Lubukee,  51  111. 
415,   99  Am.  Dec.   562. 

"Larnson  v.  Falls,  6  Ind.  309; 
Pratt  V.  Poole,  61  Hun  620,  15  N. 
Y.  S.  789,  affd.  133  N.  Y.  686,  31  N. 
E.  628;  Public  Bank  v.  Oshinsky, 
69  Misc.  (N.  Y.)  464,  127  N.  Y.  S. 
618;  Bartlett  Est.  Co.  v.  Fairhaven 
Land  Co.,  49  Wash.  58,  94  Pac.  900, 
15  L.  R.  A.  (N.  S.)  590,  126  Am.  St. 
856. 

"Bendey  v.  Townsend,  109  U.  S. 
665,  27  L.  ed.  1065,  3  Sup.  Ct.  482; 
Mobile  Branch  Bank  v.  Hunt,  8  Ala. 
876;  Patten  v.  Pepper  Hotel  Co., 
153  Cal.  460,  96  Pac.  296;  Stewart 
V.  Preston,  1  Fla.  10,  44  Am.  Dec. 
621;  Sedgwick  v.  Johnson,  107  111. 
385;  Irish  v.  Sharp,  89  111.  261; 
Hahn  v.  Ruber,  83  111.  243;   McNa- 


331 


CONSTEUCTION   AND   EFFECT 


827 


maturity  of  remaining  payments,  the  assignee  may  exercise  the  option 
to  declare  the  whole  debt  due.*° 

§  827.    Assignment  as  collateral  security — ^Effect  of  foreclosure. — 

An  assignment  of  a  mortgage  may,  in  equity,  be  shown  to  be  in  fact 
collateral  security  for  a  loan,  though  it  be  absolute  in  form.  Such 
evidence  does  not  vary  or  contradict  the  writing,  but  establishes  a  lim- 
itation inherent  in  the  transaction,  and  a  court  of  equity  will  restrict 
it  accordingly.*'  An  assignment  of  a  mortgage  as  collateral  security 
for  a  debt  amounts  in  substance  to  a  mortgage  of  a  mortgage,*^  and 
the  assignor  may  redeem  the  securities  by  payment  of  the  debt  for 
which  they  were  pledged.** 


mara  v.  Clark,  85  111.  App.  439; 
Stelzich  V.  Weidel,  27  111.  App.  177; 
Martin  v.  Reed,  30  Ind.  218;  Lam- 
son  V.  Falls,  6  Ind.  309;  Burt  v. 
More,  9  Kans.  App.  885,  61  Pac. 
332;  Armstrongs  v.  Baldwin,  13  La. 
564;  Denton  v.  Duplessis,  12  La. 
83;  Maillan  v.  Perron,  8  La.  138; 
Williams  v.  Morancy,  3  La.  Ann. 
227;  Gerrity  v.  Wareham  Sav. 
Bank,  202  Mass.  214,  88  N.  B.  1084; 
Barker  v.  Flood,  103  Mass.  474; 
Phelps  V.  Townsley,  10  Allen 
(Mass.)  554;  Coffin  v.  Loring,  9  Al- 
len (Mass.)  154;  Gould  v.  Newman, 
6  Mass.  239;  Moreland  v.  Hough- 
ton, 94  Mich.  548,  54  N.  W.  285; 
Youmans.  v.  Loxley,  56  Mich.  197, 
22  N.  W.  282;  Overall  v.  Ellis,  32 
Mo.  322;  Crinion  v.  Nelson,  7  Mo. 
466;  Darr  v.  Spencer,  63  Nebr.  89, 
88  N.  "W.  164;  Murray  v.  Porter,  26 
Nebr.  288,  41  N.  W.  1111;  Lock- 
wood  V.  Marsh,  3  Nev.  138;  Kinna 
V.  Smith,  3  N.  J.  Eq.  14;  Pratt  v. 
Poole,  133  N.  Y.  686,  31  N.  B.  628; 
American  Guild  v.  Damon,  107  App. 
Div.  140,  94  N.  Y.  S.  985;  Greene  v. 
Mussey,  76  App.  Div.  174,  78  N.  Y. 
S.  434;  Bigelow  v.  Davol,  62  Hun 
245,  41  N.  Y.  St.  788,  16  N.  Y.  S. 
646;  Southall  v.  Anthony,  69  Misc. 
467,  125  N.  Y.  S.  1016;  Jenkins  v. 
Wilkinson,  113  N.  Car.  532,  18  S.  E. 
696;  Wayne  v.  Minor,  6  Ohio  Dec. 
(Reprint)  602,  7  Am.  L.  Rec.  9; 
Smith  V.  Commercial  Nat.  Bank,  7 
S.  Dak.  465,  64  N.  W.  529;  King  v. 
Harrington,  2  Alk.  (Vt.)  33,  16 
Am.  Dec.  675;  Leary  v.  Leary,  68 
Wis.  662,  32  N.  W.  623;  Gardinier 
V.  Kellogg,  14  Wis.   605.     See  also 
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Moore  v.  Olive,  114  Iowa  650,  87  N. 
W.  720;  Champney  v.  Coope,  34 
Barb.  (N.  Y.)  539,  revd.  32  N.  Y. 
543;  Davenport  v.  Davenport,  80 
Vt.  400,  68  Atl.  49. 

^"Swett  V.  Stark,  31  Fed.  858; 
Stewart  v.  Ludlow,  68  111.  App. 
349;  Brand  v.  Smith,  99  Mich.  395, 
58  N.  W.  363;  Bergman  v.  Fortes- 
cue,  74  N.  J.  Eq.  266,  69  Atl.  474; 
Welborn  v.  Cobb,  92  S.  Car.  384,  75 
S.  B.  691.  See  also  Bomar  v.  West, 
87  Tex.  299,  28  S.  W.  519. 

"Pond  v.  Eddy,  113  Mass.  149. 
See  also  In  re  Falconer  Worsted 
Mills,  165  Fed.  637,  91  C.  C.  A.  609; 
Winston's  Admr.  v.  Spinks  (Ky.), 
173  S.  W.  753;  Hawkins  v.  Bouic, 
121  Md.  147,  88  Atl.  126.  A  mort- 
gage and  note,  given  to  a  surety  as 
collateral,  is  assignable  at  the  mort- 
gagor's request,  as  collateral  secur- 
ity for  a  different  obligation,  and 
the  assignee  obtains  all  the  rights 
of  the  mortgagee,  though  the  obli- 
gation originally  secured  had  been 
discharged.  Bon  v.  Graves,  216 
Mass.  440,  103  N.  E.  1023. 

"Graydon  v.  Church,  7  Mich.  36. 
See  also  Smith  v.  Godwin,  145  N. 
Car.  242,  58  S.  E.  1089.  But  an  as- 
signment as  security  is  not  within 
the  statutes  relating  to  chattel 
mortgages.  Harrison  v.  Burlin- 
game,  48  Hun  212,  17  N.  Y.  St.  905. 

■^Compton  V.  Jones,  65  Ind.  117; 
Cutts  V.  York  Mfg.  Co.,  18  Maine 
190;  Briggs  v.  Rice,  130  Mass.  50; 
Sweet  V.  Van  Wyck,  3  Barb.  Ch.  (N. 
Y.)  647;  Rumohr  v.  Marx,  3  Ont. 
167. 
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When  the  mortgage  secures  a  negotiable  note,  the  assignee  who  has 
taken  it  as  collateral  security,  by  an  absolute  assignment  in  the  usual 
form,  though  for  only  a  small  part  of  the  amount  secured  by  the 
mortgage,  may  himself  assign  it  to  another;  and  this  second  assignee, 
if  he  has  taken  it  before  it  was  due,  for  full  value,  without  notice  of 
the  limited  interest  of  the  assignor,  may  enforce  it  for  the  full 
amount.*"  But  if  the  debt  secured  be  a  bond  or  other  non-negotiable 
instrument,  the  second  assignee  would  in  such  case  acquire  only  the 
right  and  interest  of  the  first  assignee;^"  and  the  assignor  who  pledged 
the  mortgage  can  redeem  upon  paying  the  amount  of  the  loan  for 
which  it  was  pledged,  in  whosesoever  hands  he  may  find  it.**^  Where  a 
mortgagee  assigned  a  bond  and  mortgage,  as  collateral  for  a  loan, 
the  rights  of  the  assignee  were  held  paramount  to  those  of  the  mort- 
gagee, and  his  collections  on  the  mortgage  were  subject  to  the  rights 
of  the  assignee.^^ 

The  assignee  must  use  due  care  and  diligence  in  the  management 
of  the  securities  pledged  to  him,  so  that  the  assignor  may  receive  the 
benefit  therefrom.^'  The  assignee  may  execute  a  power  of  sale  in  the 
mortgage,^*  or  he  may  foreclose,  both  as  against  the  mortgagor  and 
his  assignor,  if  the  latter  is  properly  joined  in  the  proceedings.^'  The 
assignor  will  then  have  a  claim  upon  the  proceeds  of  the  sale  in  excess 
of  the  amount  of  the  debt  for  which  the  mortgage  was  pledged.'* 

If  the  second  assignee  forecloses  the  mortgage,  and  at  the  sale  bids 
it  in  for  a  sum  less  than  the  amount  of  the  debt  which  the  assign- 
ment was  made  to  secure,  inasmuch  as  he  holds  the  mortgage  after 
satisfying  his  own  claim  as  trustee  for  his  assignor,  he  is  not  allowed 
to  purchase  the  premises  for  his  own  benefit,  but  they  are  in  his 
hands  subject  to  be  redeemed  by  his  cestui  que  trust."   The  effect  of 

"Briggs  V.  Rice,    130    Mass.    50.  "Holmes  v.   Turner's  Falls  Lbr. 

The   recital   in   the   assignment   of  Co.,  150  Mass.  535,  23  N.  E.  305,  6 

the  consideration  for  which  the  as-  L.  R.  A.  283.     See  also  Slee  v.  Man- 

signment    was    made  is   not   alone  hattan  Co.,  1  Paige  (N.  Y.)  48. 

sufficient  to  put  the  assignee  upon  «=  Anderson  v.   Olin,   145   111.  168, 

inquiry,  or  to   prove   fraud   on  his  34  N.  B.  55;   Baldwin  v.  Sager,  70 

part.     See  also  Norman  v.   Towne,  111.  503;    Green  v.  Rodman,  150  N. 

130  Mass.  52.  Car.    176,   68   S.   E.    732.     See   also 

"United     States     v.     Sturges,     1  Hopson  v.   Aetna   Axle   &c.  Co.,  50 

Paine    (U.   S.)    525;    Bush  v.  Lath-  Conn.  597;  Underhill  v.  Atwater  22 

rop,  22  N.  Y.  535.  N.  J.  Eq.  16,  revd.  22  N.  J.  Eq.  599. 

•'Sweet  V.  Van    Wyck,    3    Barb.  "«Graydon  v.  Church,  7  Mich.  36; 

Ch.   (N.  Y.)   647.  Dalton    v.     Smith,    86    N.    Y.    176; 

"''Public    Bank    v.    Oshinsky,    69  Hoyt    v.    Martense,   16   N.   Y.   231. 

Misc.  464,  127  N.  Y.  S.  618.  The  assignor  is  not  liable  for  a  de- 

™  Holmes    v.    Williams,    177    111.  flciency.     Haber  v.  Brown,  101  Cal. 

386,  53  N.  E.  93;   Smith  v.  Godwin,  445,  35  Pac.  1035 

145  N.  Car.  242,  58  S.  E.  1089.  "  Hoyt  v.  Martense,  16  N.  Y.  231. 


323  CONSTEUCTION  AND  EFFECT  §  827 

the  foreclosure  in  such  case  is  simply  to  bar  the  equity  of  the  mort- 
gagor and  his  grantees  in  the  land,  and  it  has  no  operation  upon  the 
rights  of  the  assignor  and  his  assignee  holding  it  as  collateral  security 
for  an  amount  less  than  the  mortgage  debt.  The  assignee  holds  the 
mortgage  only  as  security  for  the  debt  due  him,  and  as  trustee  for 
his  assignor  for  any  surplus.  The  equitable  rule,  therefore,  which 
forbids  a  trustee  or  person  acting  in  a  fiduciary  capacity  to  speculate 
upon  the  subject  of  the  trust,  applies  as  well  after  the  foreclosure  as 
before.  Even  in  case  one  assigning  a  mortgage  as  collateral  stipulates 
in  the  assignment  to  forfeit  all  interest  in  the  mortgage  in  case  he 
fails  to  pay  the  principal  debt  by  a  specified  day,  such  agreement  for 
forfeiture  amounts  to  nothing  in  equity,  and  the  assignor  still  re- 
tains an  interest  in  the  mortgage.°^ 

Of  course  payment  of  the  original  debt,  for  which  a  mortgage  is 
assigned  as  collateral  security,  does  not  necessarily  or  ordinarily  dis- 
charge the  mortgage ;  but  if  this  was  originally  valid  it  remains  valid, 
and  the  assignee,  having  received  payment  of  the  original  debt,  holds 
the  mortgage  in  trust  for  his  assignor.  A  subsequent  mortgagee  of 
the  same  property  can  not  claim  in  such  case  that  the  mortgage  is 
satisfied.^"  A  subsequent  mortgagee,  after  assigning  the  mortgage  as 
collateral  security  for  his  own  debt,  may  redeem  the  premises  from 
foreclosure  under  a  prior  mortgage,  and  the  redemption  will  inure  to 
the  benefit  of  the  assignee.^"  The  payment  of  notes  by  the  maker 
thereof  does  not  of  itself  discharge  a  mortgage  given  to  secure  the 
indorser  of  the  note,  and  where  the  indorser  assigned  it  to  a  third 
person  to  secure  payment  of  her  loan  to  the  maker  of  the  original 
notes,  the  legal  title  to  the  mortgaged  property  vested  in  her  to  secure 
payment  of  her  loan.'''- 

If  a  mortgagee  in  possession  assigns  his  mortgage  as  collateral  se- 
curity for  a  debt  this  is  an  admission,  which  the  mortgagor  may  avail 
himself  of,  that  it  is  a  subsisting  security.^^ 

It  is  competent  to  prove  by  parol  that  a  mortgage  was  not  assigned 
absolutely  but  as  collateral  security ;  and  to  show,  too,  that  in  assign- 
ing a  mortgage  for  a  larger  amount,  the  assignor  intended,  by  a 
statement  that  there  is  to  be  a  credit  upon  the  mortgage  reducing 

See  also  Slee  v.  Manhattan  Co.,  1  ""Warren  v.  Hayes,  74  N.  H.  355, 

Paige   (N.  Y.)   48.  68  Atl.  193. 

"*  Hughes  V.  Johnson,  38  Ark.  285.  °"Borst  v.  Boyd,  3  Sandf.   (N.  Y.) 

•^  First  Nat.  Banli  v.  Schussler,  8  501;    Hansard    v.    Hardy,    18    Ves. 

Ky.  L.  (abst.)  516,  2  S.  W.  145.  455,  459. 
""Manning    t.    Markel,    19    Iowa 

103. 
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it  to  a  sum  named,  to  reserve  to  himself  the  amount  of  the  mortgage 
over  that  sum.®'  And  where  such  a  mortgage  has  been  assigned  as  col- 
lateral security,  as  where  a  legatee  has  taken  an  assignment  of  such 
a  mortgage  from  the  executor,  the  assignee  does  not  guarantee  the 
sufficiency  of  it,  but  merely  undertakes  to  use  due  diligence  in  col- 
lecting it.** 

§  827a.  Assignment  of  mortgage  made  in  fraud  of  creditors. — 
When  a  mortgage  fraudulent  in  its  inception,  as  against  the  mort- 
gagor's creditors,  is  assigned  to  one  who  has  knowledge  of  the  fraud, 
he  stands  in  no  better  situation  to  enforce  it  or  to  claim  protection 
under  it  than  a  party  to  the  original  fraudulent  transaction.'^  The 
law  wiU  lend  him  no  aid  whatever  for  either  purpose.  The  burden, 
however,  of  proving  that  the  assignee  took  the  mortgage  with  notice, 
or  that  he  is  not  a  bona  fide  purchaser,  is  on  the  party  who  sets  up 
the  fraud.**  The  assignment  of  a  note  and  mortgage  is  not  invalidated 
by  mere  knowledge  of  the  assignee  that  the  assignor  was  involved 
in  debt  at  the  time.*' 

The  title  to  a  mortgage  that  was  fraudulent  in  its  inception,  as 
against  the  mortgagor's  creditors,  becomes  valid  in  the  hands  of  one 
who  has  purchased  it  in  good  faith  without  notice  of  the  fraud.  The 
contrary  of  this  was  asserted  in  some  of  the  earlier  cases  in  this  coun- 
try, upon  a  distinction  taken  between  a  conveyance  fraudulent  as 
against  creditors  and  one  fraudulent  against  subsequent  purchasers; 
the  former  being  held  absolutely  void,  and  the  latter  voidable  only. 
But  this  distinction  is  rejected  by  all  the  later  authorities,  and  the 
conveyance  in  both  cases  held  to  be  voidable  only.*' 

Though  the  mortgage  was  made  with  intent  to  defraud  the  mort- 
gagor's creditors,  a  purchaser  in  good  faith  without  notice,  from  the 
fraudulent  mortgagee,  of  a  part  of  the  pretended  mortgage  debt,  will 
be  protected  against  the  claims  of  the  general  creditors  of  such  mort- 
gagor.   If  such  pretended  mortgage  debt  is  evidenced  by  a  single 

^Wormuth  v.  Tracy,  15  Hun  (N.        "Durkee    v.    Chambers,    57    Mo. 

Y.)  180.  575. 

"  Hammond    v.    Lewis,    1    How.        ^  See  Danbury  v.  Robinson,  14  N. 

(U.  S.)  14,  11  L.  ed.  30.  J.  Eq.  213,  82  Am.  Dec.  244,  where 

™  Danbury  v.  Robinson,  14  N.  J.  the  earlier  cases  are  cited  and  com- 

Eq.  213,  82  Am.  Dec.  244;  Chamber-  mented    upon.      See    also     Oriental 

lain  V.  Barnes,  26  Barb.  (N.  Y.)  160.  Bank  v.  Haskins,   3   Mete.    (Mass.) 

»« Marshall    v.    Billingsly,    7    Ind.  332,   37   Am.   Dec.   140;    Longfellow 

250;   Farmers'  Bank  v.  Douglas,  19  v.  Barnard,  58  Nebr.  612,  79  N.  W. 

Miss.   469;    Longfellow  v.   Barnard,  255. 
58  Nebr.  612,  79  N.  W.  255;  Lang- 
don  v.  Keith,  9  Vt  299. 
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promissory  note,  the  purchaser  of  a  fractional  part  of  the  debt  will 
be  protected,  on  a  pro  rata  basis,  in  his  equitable  interest  so  acquired."^ 

§  828.  Assignment  induced  by  false  representations — ^Where  the 
assignment  or  purchase  of  a  mortgage  is  induced  by  false  representa- 
tions or  any  other  fraud,  the  transaction  may  be  rescinded  in  a  proper 
proceeding  and  the  consideration  restored  to  the  injured  party.'"*  Thus, 
if  the  holder  of  a  mortgage  made  by  a  third  person  induces  another  to 
take  an  assignment  of  it  by  representations  concerning  the  responsibil- 
ity of  the  mortgagor  and  the  value  of  the  security,  which  are  false  in 
fact,  though  honestly  made  in  the  belief  that  they  are  true,  and  they  are 
relied  upon  by  the  purchaser,  they  are  in  legal  effect  fraudulent  ;'^^ 
and  the  assignee  may  reclaim  the  consideration.  He  must  have  used, 
however,  reasonable  care  in  the  transaction,  and  diligence  in  discover- 
ing the  facts  afterward.  Something  more  than  mere  failure  of  con- 
sideration is  requisite  to  entitle  him  to  reclamation;'^  either  fraud 
in  fact  or  in  legal  effect  is  necessary.'^ 

A  mortgagee  is  responsible  for  false  representations  made  by  the 
mortgagor  in  his  presence  to  a  prospective  purchaser  during  negotia- 
tions for  a  sale  or  assignment  of  the  mortgage.'*  Where  an  original 
assignment  is  affected  with  fraud,  such  fraud  will  invalidate  the  se- 
curity in  the  hands  of  a  purchaser  from  the  assignee,  if  he  had  knowl- 
edge of  suspicions  circumstances  which  should  have  put  him  upon  in- 
quiry.''' 

The  mere  existence  of  confidential  relations  between  the  parties  to 

"Holmes  v.  Gardner,  50  Ohio  St.  concerning  the  value  of  the  secur- 

167,  33  N.  E.  644.  ity,  upon  which  the  purchaser  may 

"Webster  v.  Bailey,  31  Mich.  36;  rely,   where   he   could   not   satlsfac- 

Conkey  v.  Dike,  17  Minn.  457;   Bor-  torily   determine   the   value   of   the 

den  V.  White,  44  N.  J.  Eq.  291,  18  land    from    an    inspection    of    the 

Atl.  57,  9  Atl.  25;  Hall  v.  Erwin.  66  premises.      Burke   v.    Hindman,    56 

N.   Y.    649;    Smith   v.    Hewlett,    21  Ore.  545,  109  Pac.  380.^ 

Misc.  386,  47  N.  Y.   S.  1002;    In  re  "  Butman  v.  Hussey,  30  Maine  263. 

Plankinton,  212  Pa.  St.  235,  61  Atl.  Upon  mutual  mistake  of  the  mort- 

888.     See   also   Thomson  v.   Swank  gagee  and  his  assignee  concerning 

(Ore.),  137  Pac.  193.  the  property  included  in  the  assign- 

"  Webster  v.  Bailey,  31  Mich.  36.  ment,    the    assignee     may    rescind. 

See   also  McCandless  v.   Engle,   51  unless  he  was  negligent  in  relying 

Pa.  St.  309;  Goninan  v.  Stephenson,  upon    the     mortgagee's   representa- 

24  Wis.  75.     A  false  representation  tions.       Shapira     v.     Wildey     Sav. 

by  the   president   of   a   corporation  Bank,  213  Mass.  498,  100  N.  E.  619. 

that  a   third   party  had   contracted  ™  Peabody  v.  Fenton,  3  Barb.  Ch. 

with    the    corporation    to    purchase  (N.  Y.)  451. 

its   land    for    $8,000,   paying   $3,000  "Thomson  v.   Swank    (Ore.),  137 

cash,  the  balance  being  secured  by  Pac.  193. 

a  mortgage  on  the  premises,  in  or-  "  Peabody  v.  Fenton,  3  Barb.  Ch. 

der  to  induce  purchase  of  the  mort-  (N.  Y.)   451. 
gage,   is   a  material  representation 


§    829  ASSIGNMENT   OF   MORTGAGES  336 

an  assignment  does  not  afiect  its  validity,  unless  the  assignment  has 
been  procured  by  abuse  of  such  relations.''  An  assignment  by  a  fa- 
ther to  his  son  of  a  mortgage  constituting  his  entire  estate  will  not 
be  set  aside  after  his  death,  unless  the  assignment  was  procured  by 
fraud,  or  undue  influence,  or  was  the  result  of  mental  incapacity." 
In  order  to  support  an  assignment  by  an  old  woman,  physically  infirm 
and  mentally  weak,  to  persons  standing  in  a  confidential  relation  to 
her,  it  must  appear  that  the  assignor  acted  intelligently,  with  full 
knowledge  of  the  amount  of  her  property  and  the  effect  of  the  assign- 
ment.''* Where  there  was  no  evidence  explaining  the  assignment  of 
a'  mortgage  by  a  decedent  to  one  of  her  children,  who  was  her  confi- 
dential adviser,  and  the  mortgagor  and  a  disinterested  witness  testi- 
fied that  decedent  had  said  that  she  never  knew  she  had  signed 
away  the  mortgage,  it  was  held  that  the  assignment  could  not  stand.'* 
Although  an  assignment  of  a  mortgage  be  made  for  the  purpose  of 
hindering,  delaying,  and  defeating  the  assignor's  creditors,  if  the  as- 
signee purchases  it  in  good  faith  for  value,  without  notice  of  the 
fraudulent  intent  of  the  assignor,  or  of  circumstances  which  should 
have  put  him  upon  inquiry,  his  title  can  not  be  impeached.  As 
against  him  it  does  not  avail  to  show  that  the  debtor's  assignment 
was  fraudulent,  unless  it  be  also  shown  that  the  assignee  partici- 
pated in  the  fraudulent  intent,  or  took  it  under  such  circumstances 
that  he  is  chargeable  with  notice  of  the  fraudulent  intent  on  the 
part  of  the  assignor.'" 

§  829.  Assignment  includes  all  securities — Insurance. — In  general, 
it  may  be  said  that  an  assignment  of  a  mortgage  is  an  assignment  of 
all  the  securities  which  the  assignor  holds  against  the  mortgagor  or 
others  for  the  same  debt,  and  not  merely  of  the  claim  against  the 
mortgagor.*^  It  transfers  any  judgments  that  may  have  been  ob- 
tained against  indorsers  or  others.  It  passes,  also,  a  mortgage  given 
as  collateral  security  to  the  mortgage  debt  assigned.*^    It  also  passes 

'"Snyder    v.    Snyder,    131    Mich.  364.     See  also  Sprague  t.  Graham, 

658,  92  N.  W.  353;   O'Grady  v.  Cos,  29  Maine  160;  Moffett  v.  Parker,  71 

13  Hun  (N.  Y.)  S98.    See  also  Terry  Minn.   139,  73  N.  W.  850;    Gray  v. 

v.  Terry,  170  Mich.  330,  136  N.  W.  Schenck,  4  N.  Y.  460. 

448.  ''Loveridge  v.   Shurtz,  111  Mich. 

"Terry  v.   Terry,  170  Mich.   330,  618,  70   N.   W.   132;    Byles  v.  Law- 

136  N.  W.  448.  rence,    35    Mich.     458;     Philips    v. 

"In    re     Plankinton's    Est.,    212  Bank  of  Lewlstown,  18  Pa.  St.  394. 

Pa.  235,  61  Atl.  888.  See   also   Smith   y.   Lusk,   119   Ala. 

"Snyder    v.    Snyder,    131    Mich.  394.  24  So.  256.    See  ante  §  824. 

658,  92  N.  "W.  353.  «"  Philips  v.   Bank  of  Lewlstown, 

'"Tantum  v.  Green,  21  N.  J.  Eq.  18  Pa.  St.  394. 
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an  agreement  between  the  mortgagee  and  a  prior  incumbrancer  that 
the  mortgage  shall  constitute  a  first  lien,**  or  a  bond  from  a  third  per- 
son given  to  the  mortgagee  as  further  security  for  the  payment  of  the 
mortgage  assigned.** 

An  assignment  passes  a  lien  for  an  amount  due  from  an  insurance 
company  for  buildings  destroyed  upon  the  mortgaged  premises/^  or 
a  bond  given  by  the  mortgagor  to  rebuild  improvements  destroyed  by 
fire.*°  In  a  case  where  a  mortgagee  assigned  a  mortgage  containing 
a  covenant  of  the  mortgagor  to  keep  the  premises  insured,  the  mort- 
gagee agreeing  to  procure  the  insurance  upon  failure  of  the  mort- 
gagor to  do  so,  and  the  mortgagee  guaranteed  the  payment  of  the 
mortgage  debt,  and  thereafter  the  assignor  became  the  owner  of  the 
premises  and  insured  them  in  full  in  his  own  name,  and  a  loss  oc- 
curred while  his  liability  as  guarantor  continued,  it  was  held  that  the 
assignee  had  an  equitable  lien  upon  the  proceeds  of  the  policy  to  the 
extent  of  his  interest.*^ 

The  assignee  may  maintain  an  action  in  his  own  name  to  foreclose 
the  mortgage**  and  he  may  sell  under  a  power  of  sale  in  the  mortgage 
just  as  the  mortgagee  could.*"  And  so  where  the  mortgage  authorizes 
the  mortgagee  to  purchase  at  a  sale  under  the  power  of  sale  therein, 
such  authority  passes  to  his  assignees  as  part  of  the  security.®" 

§  830.  Guaranty  of  debt  not  included  in  assignment. — The  assign- 
ment of  a  mortgage  does  not  carry  with  it  a  separate  contract  of  guar- 
anty of  the  payment  of  the  mortgage  debt,  if  that  is  strictly  a  personal 
engagement,  and  it  is  construed  to  be  such  when  it  is  made  to  the 
holder  of  the  mortgage  by  name,  "his  executors  and  administrators." 
The  surety  is  not  holden  beyond  the  precise  terms  of  his  contract,  and 
these  words,  in  their  plain  and  natural  import,  do  not  signify  any 
intention  to  indemnify  any  one  but  the  person  to  whom  it  was  given. 
This  person  having  put  it  out  of  his  power  to  receive  payment,  the 
purpose  of  the  guaranty  is  accomplished  and  the  guarantor  is  dis- 
charged."^   A  guaranty  is  not  generally  a  negotiable  contract.    If  a 

»=  Crow  V.  Vance,  4  Iowa  434.  70  Nebr.  503,  97  N.  W.  629,  113  Am. 

«  Curtis  V.  Tyler,  9  Paige  (N.  Y.)  St.  796. 

432.  » Ingham  v.   Weed,   116   Cal.  xvi, 

"=  Haskell  v.  Monmouth  Fire  Ins.  48    Pac.    318;    Darr  v.    Spencer,    63 

Co.,     52     Maine     128;      Willard    v.  Nebr.   89,  88   N.  W.  164.     See  ante 

Welch,  186  N.  Y.  564,  79  N.  E.  1118;  §  826. 

Rawls  V.  American  Central  Ins.  Co.  '"  See  ante  §  826. 

(S.  Car.),  81  S.  E.  505.  "Smith  v.  Lusk,  119  Ala.  394,  24 

'"Longfellow     v.     McGregor,     61  So.  256. 

Minn.  494,  63  N.  W.  1032.  "Smith  v.  Starr,  4  Hun   (N.  Y.) 

■"Hyde  v.  Hartford  Fire  Ins.  Co.,  123.     See   ante    §    824a.     Where  a 
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guaranty  be  written  -upon  a  mortgage,  and  the  mortgage  be  assigned, 
the  guarantor  may  set  up,  in  defense  to  a  suit  by  the  assignee  upon 
the  guaranty,  the  want  of  consideration  for  the  guaranty."^  A  guar- 
anty of  payment  or  collection  merely  puts  the  assignor  in  the  position 
of  a  surety  for  payment  of  the  debt,"^  and  the  assignee  must  exhaust 
his  remedies  against  the  mortgaged  property  before  resorting  to  the 
assignor.**  An  assignee  of  a  mortgage  can  not  maintain  an  action  in 
his  own  name  upon  an  unassigned  guaranty  existing  between  the 
mortgagor  and  a  prior  assignee,  that  the  latter  will  pay  the  mort- 
gage debt."' 

§  831.  Implied  covenant  tliat  assignor  will  not  collect. — There  is 
an  implied  covenant  in  an  assignment  of  a  mortgage  that  the  assignor 
will  not  receive  the  money  on  the  instrument  assigned,  or  that  if  he 
does  he  will  pay  it  over  to  the  assignee.  This  is  the  assignee's  only 
security  until  he  gives  notice  to  the  mortgagor.  If  the  assignee  omits 
to  give  such  notice,  and  the  mortgagor  pays  the  mortgage  to  the 
assignor,  the  assignee's  only  remedy  is  upon  this  implied  covenant."" 
If  after  assignment  the  assignor  satisfies  the  mortgage  of  record,  he 
is  liable  to  the  assignee  for  any  loss  resulting  to  him."'^ 

On  the  other  hand,  after  such  assignment  and  notice  to  the  mort- 
gagor, the  latter  can  not,  upon  the  subsequent  insolvency  of  the  mort- 
gagee, purchase  desperate  claims  against  him,  and  tender  them  in 
payment  of  the  debt,  although  the  mortgage  has  been  assigned  only 
as  collateral  security.  The  debtor  is  bound  to  respect  the  rights  of  ' 
the  holder  of  the  debt,  and  knowing  those  rights  he  can  not,  accord- 
ing to  the  rules  of  equity,  or  the  principles  of  the  common  law,  de- 
feat them."*    This  is  a  different  question  from  that  which  arises  when 

purchaser  stipulated  for  a  personal  Griffith   v.   Robertson,   15   Hun    (N. 

guaranty  bond   from   the  seller   he  Y.)   344;   Timmermann  v.  Howell,  2 

could   not   demand    that   it   should  Ohio  Cir.   Ct.  27,  1   Ohio   Cir.  Dec. 

contain  a  warrant  to  confess  judg-  342.     See  also  Goldsmith  v.  Brown, 

ment  not  provided  for  in  the  agree-  35  Barb.   (N.  Y.)  484. 
ment.     Pile  v.  Prizer,  224  Pa.  190,        »=  Gable  v.  Scarlett,  56  Md.  169. 
73  Atl.  208.  ""Horstman  v.  Gerker,  49  Pa.  St. 

■"■Briggs     V.     Latham,    36    Kans.  282,  88  Am.  Dec.  501. 
205,  13  Pac.  129.  "'Anglo-American    Land    &c.    Co. 

»*  Curtis  V.  Tyler,  9  Paige  (N.  Y.)  v.   Bush,   84   Iowa  272,    50    N.    W. 

432.     See  also  Dewing  v.  Crueger,  7  1063;   Smith  v.  Long,  50  Nebr.  749, 

Wash.  590,  35  Pac.  393.  70  N.  W.   401;    Ferris  v.  Hendrick- 

" Barnes  v.   Baker,  2   Mich.   377;  son,  1  Edw.  Ch.  (N.  Y.)  132. 
Craig  V.  Parkis,  40  N.  Y.  181,  100        »=  Philips   v.   Bank  of  Lewistown, 

Am.  Dec.  469;   Jones  v.  Stienbergh,  18  Pa.  St.  394,  403.     See  also  North- 

1  Barb.  Ch.   (N.  Y.)   250;   Baxter  v.  ampton  Bank  v.  Balliet,  8  Watts  & 

Smack,   17  How.   Pr.    (N.   Y.)    183;  S.   (Pa.)   311,  42  Am.  Dec.  297. 
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the  rights  and  equities  of  the  debtor  exist  at  the  time  of  the  assign- 
ment. 

There  is  no  implied  warranty  of  the  solvency  of  the  mortgagor, 
though  there  is  such  a  warranty  that  the  mortgage  debt  has  not  al- 
ready been  paid.  But  in  case  it  has  been  paid,  the  assignor  is  liable, 
not  on  the  contract  of  assignment,  but  for  the  return  of  the  money 
or  thing  received  for  the  assignment."" 

§  832.  TJsury. — If  a  mortgage  be  untainted  with  usury  in  its 
origin,  it  is  not  invalidated  by  a  subsequent  usurious  transfer,  as,  for 
instance,  by  being  pledged  as  security  for  a  usurious  loan.^  The 
assignee  who  has  received  the  usury  may  be  liable  to  his  assignor  for 
the  usury  taken;  but  the  mortgage  itself  remains  a  valid  security  in 
his  hands  against  the  mortgagor  and  the  mortgaged  property. 

A  sale  of  the  mortgage  for  less  than  its  face  value  does  not  vitiate 
the  security,  for  usury,^  and  the  assignee  may  recover  the  amount 
due  on  the  mortgage  regardless  of  what  he  paid  for  it.^  But  where 
a  mortgagor  contracts  with  a  third  person  for  a  loan,  agreeing  to  pay 
usurious  interest  therefor,  and  procures  the  assignment  of  the  bond 
and  mortgage  to  the  lender  as  security  for  this  loan,  then  the  security 
is  vitiated  in  the  hands  of  the  assignee,  since  it  is  given  to  enforce  a 
contract  which  was  usurious.* 

§  833.  Cancelation  of  assignment. — An  assignment  of  a  mortgage 
may  be  canceled  before  it  is  recorded,  and,  the  note,  being  indorsed 
back  to  the  mortgagee,  he  may  maintain  a  writ  of  entry  to  foreclose 
the  mortgage.  The  voluntary  surrender  of  the  only  legal  evidence  by 
which  the  assignee  could  establish  his  claim  may  be  regarded  as  in 
the  nature  of  an  estoppel.  By  canceling  the  assignment  the  assignee 
voluntarily  precludes  himself  from  resorting  to  it.^     Moreover,  upon 

»° French  v.  Turner,  15  Ind.  59.  693;    Dowe  v.   Schutt,  2  Denio    (N. 

'Warner  v.   Gouverneur,   1   Barb.  Y.)   621;   Lovett  v.  Dimond,  4  Edw. 

(N.  Y.)   36.     Pearsall  v.  Kingsland,  Ch.    (N.  Y.)   22;    Sweny  v.  Peaslee, 

3  Edw.  Ch.    (N.  Y.)    195.     See  also  62  Hun  621,  42  N.  Y.  St.  485,  17  N. 

Donnington  v.  Meeker,  11  N.  J.  Eq.  Y.  S.  225;   Pratt  v.  Poole,  15  N.  Y. 

362;   Lovett  v.  Dimond,  4  Edw.  Ch.  S.  789,  affd.  133  N.  Y.  686,  31  N.  E. 

(N.  Y.)   22.     See  ante  §  641.  628. 

^  Mix  V.  Madison  Ins.  Co.,  11  Ind.  ^  Pratt  v.  Poole,  15  N.  Y.  S.  789, 

117;    Donnington  v.   Meeker,  11   N.  afed.  133  N.  Y.  686,  31  N.  B.  628. 

J.  Eq.  362;   Dunham  v.  Cudlipp,  94  ■'Donnington  v.  Meeker,  11  N.  J. 

N.  Y.  129;   Smith  v.  Cross,  90  N.  Y.  Eq.  362.     See  also  Vickery  v.  Dick- 

549;  "Wyeth  v.  Branif,  84  N.  Y.  627;  son,  62  Barb.  (N.  Y.)  272.    See  ante 

Sickles  V.  Flanagan,  79  N.  Y.  224;  §  641. 

Warner     v.     Gouverneur,     1     Barb.  ''Howe      v.      Wilder,      11      Gray 

(N.    Y.)    36;    White    v.    Turner,    1  (Mass.)   267. 
Hun    (N.   Y.)    623,   4   Thomp.   &   C. 
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the  Tetransfer  of  the  note,  the  assignee  has  no  equitable  interest  in  the 
mortgage.  If,  therefore,  the  assignment  is  rendered  useless  and  in- 
effectual to  the  assignee,  the  mortgage  remains  undischarged  and  in 
full  force,  and  the  right  of  enforcing  it  must  be  vested  in  the  mort- 
gagee, who  alone  has  any  interest  in  it.  It  has  been  held  that  the 
widow  of  a  deceased  assignee  of  a  mortgage  is  not  estopped  from  set- 
ting up  the  mortgage  after  its  surrender  to  the  mortgagor  upon  his 
false  representations  concerning  his  right  to  it,  and  his  object  in 
obtaining  it,  although  he  had  it  canceled  of  record  and  gave  another 
mortgage.' 

A  vendee  of  real  estate  took  possession,  making  a  part  payment, 
and  executing  a  mortgage  upon  other  property  for  the  balance.  After 
the  vendor  had  assigned  the  mortgage,  the  purchaser,  without  notice 
of  the  assignment,  surrendered  the  premises  to  the  vendor  in  consid- 
eration of  the  latter  agreeing  to  cancel  the  mortgage.  It  was  held 
that  the  mortgage  was  canceled  by  virtue  of  the  agreement,  so  that 
the  assignee  could  not  foreclose  it.'' 

Where  the  payee  of  three  notes  secured  by  mortgage  assigns  one  of 
them,  and,  on  receiving  payment  of  the  others  from  the  mortgagor, 
cancels  the  mortgage,  the  assignee  can  not  sue  him  for  money  had 
and  received,  since  such  cancelation  does  not  affect  the  assignee's 
right  to  foreclose  the  mortgage  and  compel  payment  of  his  note.' 

Under  a  statute  making  the  record  of  an  assignment  of  a  mortgage 
notice  of  its  existence  and  contents,  a  party  taking  a  subsequent  mort- 
gage, after  the  wrongful  cancelation  of  record  of  a  prior  mortgage 
which  had  been  assigned  to  a  third  party,  is  chargeable  with  con- 
structive notice  of  such  assignment,  although  he  was  informed  by  the 
mortgagor  that  the  prior  mortgage  had  been  paid." 

°Higgms      V.      Jamesburg      Mut.  'Brewer    v.    Atkeison,    121    Ala. 

Bldg.  &o.  Assn.,  67  N.  J.  Eq.  525,  58  410,  25  So.  992,  77  Am.  St.  64. 

Atl.  1078.  •  Higglns      v.      Jamesburg     Mut. 

'Wanzer  v.  Gary,  12  Hun  (N.  Y.)  Bldg.  &c.  Assn.,  67  N.  J.  Eq.  525,  58 

403,  affd.  76  N.  Y.  526.  Atl.  1078. 


331  WEETHEE   SUBJECT   TO   EQUITIES  §    834 

VII.  Whether  an  Assignee  Takes  Subject  to  Equities 

Section  Skction 

834.  Assignment  of  mortgage  secur-    841.  Assignment  of  mortgage  secur- 

ing negotiable  note.  ing  overdue  or  non-negotiable 

835.  Void  consideration.  note,  subject  to  equities. 
835a.  Assignment    of    forged    mort-    841a.  Assignment  of  mortgage  with- 

gage  or  note.  out  separate  obligation. 
835b.  Assignee    as    bona    fide    pur-  842.  Assignment  of  bonds  and  non- 
chaser — Notice.  negotiable    instruments    sub- 

836.  Assignment    expressly    subject  ject    to    equities — Considera- 

to  rights  of  mortgagor.  tion. 

837.  Delivery  of  mortgage  with  in-    843.  Assignment    free    from    secret 

dorsed    negotiable    note — Ef-  equities  of  third  persons. 

feet  of  prior  recorded  assign-  844.  New  York  rule. 

ment.  845.  Rule   qualified   by    doctrine   of 

838.  Minority     rule     that     assignee  estoppel. 

takes    subject    to    equities —    846.  Assignment  subject  to  a  parol 
Consideration.  trust. 

839.  Theory    of    negotiability    inap-    847.  Equities    arising    after    assign- 

plicable  to  mortgages.  ment. 

840.  General  rule  in  United  States 

courts. 

§  834.  Assignment  of  mortgage  securing  negotiable  note. — An  as- 
signee for  value  of  a  negotiable  note  before  due  takes  it  free  from 
equities.  At  common  law,  so  far  as  a  mortgage  is  merely  a  debt  or 
security  for  a  debt,  it  is  a  chose  in  action  not  negotiable,  and  therefore 
not  assignable.  So  far  as  a  mortgage  is  a  conveyance  of  the  legal 
estate,  an  assignment  or  conveyance  of  such  estate  may  be  made  by  a 
deed  in  the  usual  form.  A  mortgage  note,  if  negotiable  in  form,  is 
of  course  assignable  by  indorsement,  and  the  assignee  takes  the  legal 
title  to  it. 

But  the  debt  being  the  principal  thing  imparts  its  character  to  the 
mortgage;  and  although  the  mortgage  itself  in  the  beginning  is  only 
assignable  in  equity,  the  legal  rights  and  remedies  upon  the  debt 
have  become  fixed  upon  this  incident  of  the  debt,  and  the  equitable 
principles  in  regard  to  the  mortgage  have  become  naturalized  in  the 
common-law  system.  When,  therefore,  the  debt  secured  is  in  the 
form  of  a  negotiable  note,  a  legal  transfer  of  this  carries  with  it  the 
mortgage  security;  and  inasmuch  as  a  negotiable  promissory  note 
by  the  commercial  law,  when  assigned  for  value  before  maturity, 
passes  to  the  assignee  free  of  all  equitable  defenses  to  which  it  was 
subject  in  the  hands  of  the  payee,  it  does  not  lose  this  character 
which  it  has  under  the  commercial  law  when  it  is  secured  by  a  mort- 
gage. The  mortgage  rather  is  regarded  as  following  the  note,  and 
as  taking  the  same  character;  and  it  is  the  generally  received  doc- 
trine that  the  assignee  of  a  mortgage  securing  a  negotiable  note. 
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taking  it  in  good  faith  before  maturity,  takes  it  free  from  any  equi- 
ties existing  between  the  original  parties.^ 


1  Sawyer  v.  Prickett,  19  Wall.  (U. 
S.)  146.  22  L.  ed.  105;  Kenlcott  v. 
Supervisors,  16  Wall.  (U.  S.)  452,  21 
L.  ed.  319;  Carpenter  v.  Longan,  16 
Wall.  (U.  S.)  271,  21  L.  ed.  314; 
Hay  den  v.  Snow,  9  Blss.  (U.  S.) 
511;  Myers  v.  Hazzard,  4  McCrary 
(U.  S.)  94;  Beals  v.  Neddo,  1  Mc- 
Crary (U.  S.)  206,  2  Fed.  41; 
O'Rourke  v.  Wlahl,  109  Fed.  276;  48 
C.  C.  A.  360;  Jarvis-Conklin  Mtg. 
Trust  Co.  V.  Wiimoit,  84  Fed.  514; 
Swett  V.  Stark,  31  Fed.  858;  Hay- 
den  V.  Drury,  3  Fed.  782;  Thompson 
V.  Maddux,  117  Ala.  468,  23  So.  157; 
Jordan  v.  Thompson,  117  Ala.  468, 
23  So.  157;  Hart  v.  Adler,  109  Ala. 
467,  19  So.  894;  Lehman  v.  Tallassee 
Mtg.  Co.,  64  Ala.  567;  Fassett  v.  Mu- 
lock,  5  Colo.  466;  Cowing  v.  Cloud, 
16  Colo.  App.  326,  65  Pac.  417;  Frost 
V.  Fisher,  13  Colo.  App.  322,  58  Pac. 
872;  Reeves  v.  Hayes,  95  Ind.  521; 
Gabbert  v.  Schwartz,  69  Ind.  450; 
Clasey  v.  Sigg,  51  Iowa  371,  1  N. 
W.  590;  Vandercook  v.  Baker,  48 
Iowa    199;    Updegraft   v.    Edwards, 

45  Iowa  513;  Farmers'  Nat.  Bank 
v.  Fletcher,  44  Iowa  252;  Preston 
v.  Case,  42  Iowa  549;  Franklin  v. 
Twogood,  18  Iowa  515  (note  trans- 
ferred by  indorsement);  Berry  v. 
Berry,  57  Kans.  691,  693,  47  Pac. 
837;    Converse   v.   Bartels    (Kans.), 

46  Pac.  940;  Lewis  v.  Kirk,  28  Kans. 
497,  42  Am.  Rep.  173;  Burhans  v. 
Hutcheson,  25  Kans.  625,  37  Am. 
Rep.  274;  Duncan  v.  Louisville,  13 
Bush  (Ky.)  378,  26  Am.  Rep.  201; 
Davis  V.  Welch,  128  La.  785,  55  So. 
372;  State  Nat.  Bank  v.  Flathers, 
45  La.  Ann.  75,  12  So.  243;  Butler 
V.  Slocomb,  33  La.  Ann.  170;  Davis 
V.  Greve,  32  La.  Ann.  420;  Billgery 
V.  Ferguson,  30  La.  Ann.  84;  Taylor 
V.  Bowles,  28  La.  Ann.  294;  Gard- 
ner V.  Maxwell,  27  La.  Ann.  561; 
Carpenter  v.  Allen,  16  La.  Ann.  435; 
Pierce  v.  Faunce,  47  Maine  507; 
Sprague  v.  Graham,  29  Maine  160; 
Anderson  v.  Learoyd,  176  Mass.  431, 
57  N.  E.  700;  Jager  v.  Vollinger, 
174  Mass.  521,  55  N.  E.  458;  Watson 
v.  Wyman,  161  Mass.  96,  36  N.  E. 
692;  Bassett  v.  Daniels,  136  Mass. 
547;  Taylor  v.  Page,  6  Allen  (Mass.) 


86;  Lowry  v.  Bennett,  119  Mich.  301, 
77  N.  W.  935;  Woodcock  v.  First 
Nat.  Bank,  113  Mich.  236,  71  N.  W. 
477;  Barnum  v.  Phenix,  60  Mich. 
388,  27  N.  W.  577;  Helmer  v.  Kro- 
lick,  36  Mich.  371;  Jones  v.  Smith, 
22  Mich.  360;  Bloomer  v.  Hender- 
son, 8  Mich.  395,  77  Am.  Dec.  453; 
Dutton  V.  Ives,  5  Mich.  515;  Cicotte 
V.  Gagnier,  2  Mich.  381;  Reeves  v. 
Scully,  Walk.  (Mich.)  248;  Borgess 
Inv.  Co.  V.  Vette,  142  Mo.  560,  44  S. 
W.  754,  64  Am.  St.  567;  Crawford 
V.  Aultman,  139  Mo.  262,  40  S.  W. 
952;  First  Nat.  Bank  v.  Rohrer,  138 
Mo.  369,  39  S.  W.  1047;  Patterson  v. 
Booth,  103  Mo.  402,  15  S.  W.  543; 
Hagerman  v.  Sutton,  91  Mo.  519,  4 
S.  W.  73;  Goodfellow  v.  Stillwell,  73 
Mo.  17;  Logan  v.  Smith,  62  Mo.  455, 
(overruling  an  earlier  case);  An- 
derson v.  Kreidler,  56  Nebr.  171,  76 
N.  W.  581;  New  England  L.  &c.  Co. 
V.  Robinson,  56  Nebr.  50,  76  N.  W. 
415,  71  Am.  St.  657;  Mathews  v. 
Jones,  47  Nebr.  616,  66  N.  W.  622; 
Cheney  v.  Janssen,  20  Nebr.  128,  29 
N.  W.  289;  Cheney  v.  Cooper,  14 
Nebr.  415,  16  N.  W.  471;  Worten- 
dyke  v.  Meehan,  9  Nebr.  221,  2  N. 
W.  339;  Webb  v.  Hoselton,  4  Nebr. 
308,  19  Am.  Rep.  638;  Quimby  v. 
Williams,  67  N.  H.  489,  41  Atl.  862, 
68  Am.  St.  685;  Paige  v.  Chapman, 
58  N.  H.  333;  Mabie  v.  Reynolds, 
51  N.  J.  Eq.  113,  26  Atl.  150;  Gould 
V.  Marsh,  4  Thomp.  &  C.  (N.  Y.) 
128,  1  Hun  566;  Coor  v.  Spicer,  65 
N.  Car.  401;  First  Nat.  Bank  v. 
Flath,  10  N.  Dak.  275,  86  N.  W.  864, 
963;  Talbert  v.  Talbert  (S.  Car.), 
81  S.  E.  644;  Dearman  v.  Trimmier, 
26  S.  Car.  506,  2  S.  E.  501,  505,  per 
Mclver,  J;  Van  Burkleo  v.  South- 
western Mfg.  Co.  (Tex.  Civ.  App.), 
39  S.  W.  1085;  American  Sav.  Bank 
&c.  Co.  V.  Helgesen,  64  Wash.  54, 
116  Pac.  837,  Ann.  Cas.  1913A,  390 
(quoting  text) ;  Spencer  v.  Alki 
Point  Transp.  Co.,  53  Wash.  77,  101 
Pac.  509,  132  Am.  St.  1058;  Thorp 
V.  Mindeman,  123  Wis.  149,  101  N. 
W.  417,  68  L.  R.  A.  (N.  S.)  146, 
107  Am.  St.  1003;  Boyle  v.  Lybrand, 
113  Wis.  79,  88  N.  W.  904;  Mack  v. 
Prang,  104  Wis.  1,  79  N.  W.  770,  45 


333 


"WHETIIEK   SUBJECT   TO    EQUITIES 


§  834 


In  Illinois  and  a  few  other  states,  the  contrary  doctrine  prevails, 
and  an  assignee  takes  subject  to  all  equities  and  defenses  between  the 
original  parties,  as  though  the  mortgage  secured  a  non-negotiable  evi- 
dence of  indebtedness.^ 

The  fact  that  the  note  is  payable  several  years  after  date,  or  that 
it  has  a  memorandum  upon  its  face  that  it  is  secured  by  a  mortgage 
upon  land,  does  not  affect  its  negotiability.' 

A  transfer  of  a  note  and  mortgage  made  by  a  separate  instrument, 
such  as  a  negotiable  bond  of  a  corporation,  which  recites  that  the 
note  and  mortgage  are  transferred  as  security  for  the  bond,  and 
are  transferable  only  in  connection  with  it,  is  held  in  Wisconsin  to 
be  in  effect  an  indorsement  of  the  note,  such  as  authorizes  a  holder, 
who  takes  it  for  value  before  due,  without  notice  of  any  defense,  to 


L.  R.  A.  407,  76  Am.  St.  848;  Fred 
Miller  Brewing  Co.  v.  Manasse,  99 
"Wis.  99,  74  N.  W.  535,  67  Am.  St. 
854;  W.  W.  Kimball  Co.  v.  Mellon, 
80  Wis.  133,  48  N.  W.  1100;  Blakely 
T.  Twining,  69  Wis.  238,  34  N.  W. 
132;  Kelley  v.  Whitney,  45  Wis.  110, 
30  Am.  Rep.  697;  Bange  v.  Flint, 
25  Wis.  544;  Andrews  v.  Hart,  17 
Wis.  297;  Crosby  v.  Roub,  16  Wis. 
€16,  84  Am.  Dec.  720;  Stilwell  v. 
Kellogg,  14  Wis.  461;  Cornell  v. 
Hi  Chens,  11  Wis.  353;  Croft  v.  Buns- 
ter,  9  Wis.  503,  510;  Martineau  v. 
McCollum,  4  Chand.  (Wis.)  153; 
Fisher  v.  Otis,  3  Pin.  (Wis.)  78,  3 
Chand.  83.  In  New  Jersey  it  is  pro- 
vided by  statute  that  mortgages 
shall  be  assignable  at  law,  and  that 
the  assignee  may  sue  in  his  own 
name;  but  that  in  such  suit  there 
shall  be  allowed  all  just  set-offs  and 
other  defenses  against  the  assignor 
that  would  have  been  allowed  in 
any  action  brought  by  him  and  ex- 
isting before  the  defendant  had  no- 
tice of  such  assignment,  and  all 
payments  made  to  the  assignor  in 
good  faith  before  such  notice.  Rev. 
1877,  p.  708,  Comp.  Stat.  1910,  p. 
S418,  §  31.  The  assignee  takes  free 
from  latent  equities  in  favor  of 
third  persons.  Davis  v.  Plggott,  56 
JSr.  J.  Eq.  634,  39  Atl.  698.  In  New 
York  a  bond  is  almost  exclusively 
used  in  connection  with  a  mortgage. 
In  the  case  of  Union  College  v. 
Wheeler,  61  N.  Y.  88,  Mr.  Commis- 
sioner Dwlght,  referring  to  the  cases 
cited  in  support  of  the  rule  above 


stated,  said :  "These  cases  have  not 
yet  become  established  law  in  this 
state.  If  sound,  they  must  be  made 
to  rest  on  rules  of  law  attending 
the  transfer  of  negotiable  paper,  and 
can  not  be  held  by  indirection  to 
overthrow  a  rule  concerning  the  or- 
dinary bond  and  mortgage  which 
has  become  fixed  in  our  jurispru- 
dence." In  Pennsylvania,  likewise, 
a  bond  instead  of  a  note  is  almost 
always  used.  Mr.  Justice  Thomp- 
son said,  in  Horstman  v.  Gerker, 
49  Pa.  St.  282,  that  although  a  mort- 
gage "may  be  assigned  so  as  to  per- 
mit the  assignee  to  sue  in  his  own 
name,  yet  it  is  subject  to  the  same 
equities  and  rules  that  govern 
other  non-negotiable  instruments  or 
claims."  No  case  involving  the 
question  of  the  admissibility  of 
equities  against  the  holder  of  a  ne- 
gotiable note  secured  by  a  mortgage 
has  been  noticed.  See  also  Myers- 
town  Bank  v.  Roessler,  186  Pa.  St. 
431,  40  Atl.  963;  Stephens  v.  Wel- 
don,  151  Pa.  St.  520,  25  Atl.  28; 
Twitchell  v.  McMurtrie.  77  Pa.  St. 
383;  Pryor  v.  Wood,  31  Pa.  St.  142; 
Rider  v.  Johnson,  20  Pa.  St.  190. 
But  a  creditor  taking  an  assignment 
of  a  mortgage  as  security  for  a  pre- 
existing indebtedness  is  not  a  pur- 
chaser, but  holds  it  subject  to  equi- 
ties. Ashton's  Appeal,  73  Pa.  St. 
153. 

'  See  post  §  838. 

"  Duncan    v.    Louisville,    13    Biish 
(Ky.)   378,  26  Am.  Rep.  201. 
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enforce  it  against  the  maker.  Such  assignee  is  regarded  as  the  holder 
of  the  legal  title  free  from  all  equities.*  It  has  been  held  in  Iowa 
that  the  general  rule  that  the  mortgage  follows  the  note  as  an  incident, 
free  from  all  equities  and  defenses,  applies  only  where  the  note  is 
transferred  by  indorsement.^  The  holder  of  a  note,  made  payable  to 
the  maker,  and  secured  by  a  trust  deed,  is  bound  by  a  provision  in  the 
first  indorsement  that  it  should  be  payable  only  out  of  the  premises, 
and  also  by  a  provision  in  the  recorded  trust  deed  that  the  trustee 
should  actively  protect  the  holder  of  the  notes." 

§  835.  Void  consideration. — ^Where  the  mortgage  assigned  secures 
a  negotiable  note,  it  does  not  matter  that  the  consideration  of  the 
mortgage  was  wholly  void,  as  where  the  consideration  was  the  price 
of  intoxicating  liquors  sold  in  violation  of  law;^  or  that  the  mortgage 
was  originally  given  without  consideration.*  The  negotiable  note 
secured  by  the  mortgage  is  valid  in  the  hands  of  a  bona  fide  indorsee 
for  value  without  notice  of  the  illegal  consideration  for  which  it  was 
given.  When  the  mortgage  is  assigned  at  the  time  when  the  note  is 
indorsed,  there  is  no  principle  or  authority  which  makes  the  mortgage 
less  valid  than  the  note.  If  the  maker  of  a  negotiable  note  can  not 
defend  against  the  same  in  the  hands  of  a  transferee,  by  showing  the 
illegality  of  the  consideration,  he  can  not  resist  the  enforcement  of  a 
mortgage  given  to  secure  it,  which  passes  as  an  incident  to  the  debt." 
But  it  has  been  held  that  a  purchaser  for  value  before  maturity,  with- 
out notice  of  a  note  and  mortgage  given  by  an  insane  person  to  the 
payee  in  consideration  of  services  to  be  performed,  can  not  recover 
where  no  services  were  performed.^" 

A  bona  fide  assignee  for  value  of  a  mortgage  of  land  may  enforce 
it  by  foreclosure,  although  it  was  originally  given  as  consideration 
for  a  transfer  of  the  land  fraudulent  as  to  creditors,  and  such  trans- 
fer has  been  adjudged  void.  The  parties  engaged  in  such  fraud  are 
estopped  from  setting  it  up."    But  in  a  suit  by  an  innocent  purchaser 

♦Murphy  v.  Dunning,  30  Wis.  296;  "Paige  v.  Chapman,  58  N.  H.  333. 

Bange  v.  Flint,  25  Wis.  544;   Calla-  See  post  §§  838,  842. 

nan  v.  Judd,  23  Wis.  343;  City  Banlc  •  Hamilton  v.  Fowler,  99  Fed.  18, 

V.  McClellan,  21  Wis.  112;  Crosby  v.  40  C.  C.  A.  47. 

Roub,  16  Wis.  616,  84  Am.  Dec.  720.  "Ferguson    v.    Fitze    (Tex.    Civ. 

"Franklin    v.    Twogood,    18    Iowa  App.),  173  S.  W.  500. 

515,  25  Iowa  520,  96  Am.  Dec.  73.  "  Darr  v.  Spencer,  63  Nebr.  89,  88 

"Sherman    v.    Goodwin,    15    Ariz.  N.  W.  164;  Smart  v.  Bement,  4  Abb. 

47,  135  Pac.  719.  App.    Dec.    (N.    Y.)    253.     See    also 

'Taylor  v.  Page,  6  Allen   (Mass.)  Danbury  v.  Robinson,  14  N.  J.  Eq. 

86.  213,    82    Am.    Dec.    244.    See    ante 

§  827a. 
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to  foreclose  a  mortgage  securing  a  debt  evidenced  by  a  non-negotiable 
note,  it  was  held  error  to  exclude  evidence  of  want  of  consideration.'^ 
One  who  undertakes  to  buy  up  a  mortgage  for  the  mortgagor,  for 
a  sum  less  than  its  face  value,  can  not  take  an  assignment  of  it  to 
himself  and  hold  it,  and  enforce  it  for  its  full  amount.'^ 

§  835a.  Assignment  of  forged  mortgage  or  note. — An  assignee  of 
a  forged  mortgage  or  note  has  no  standing  against  an  assignee  of  the 
genuine  mortgage  and  note  who  purchased  in  good  faith,  and  the  rule 
obtains  regardless  of  priority  in  time,  or  record.'*  Where  the  mere 
delivery  of  a  bond  and  mortgage  without  a  formal  assignment  was  in- 
sufficient to  pass  the  securities,  an  assignee  holding  under  a  forged 
assignment  could  not  defeat  the  mortgagor's  action  to  set  aside  such 
assignment  and  cancel  it  of  record.'^  The  assignee  of  a  mortgage 
obtained  by  the  fraud  or  forgery  of  the  assignee's  agent  can  not  be  a 
purchaser  for  value.'* 

Although  an  assignment,  without  recourse,  of  a  chose  in  action, 
does  not  guarantee  payment  thereof,  it  does  guarantee  its  genuineness, 
irrespective  of  the  assignor's  knowledge  thereof.  Hence  one  who 
assigned  collateral  securities,  without  recourse,  is  liable  to  his  assignee 
if  tliey  are  not  genuine,  although  he  was  not  the  original  payee.  The 
party  accepting  such  securities,  after  expressing  dissatisfaction  there- 
with and  receiving  assurance  from  the  assignor  that  the  paper  was 
genuine,  is  not  estopped  to  demand  reparation,  even  though  he  could 
have  discovered  the  facts  by  proper  inquiry.'^ 

§  835b.  Assignee  as  bona  fide  purchaser — Notice.- — Some  authori- 
ties treat  an  assignee  who  takes  in  good  faith  and  for  value,  as  a  bona 
fide  purchaser,  protected  against  all  equities  and  defenses  of  which 
he  had  no  notice,  both  as  against  third  persons  dealing  thereafter  with 
the  property,  and  as  against  the  mortgagor  and  his  grantees.'*    But 

"Glowers   v.    Snowden,   21    Okla.  Drake,  10  Ohio  Dec.  (Reprint)   77; 

476,  96  Pac.  596.    See  also  Taylor  v.  18  Wkly.  Law  Bui.  290;    Martin  v. 

Jones,  165  Cal.  108,  131  Pac.  114.  Martin,  Ohio  Prob.  1.     See  also  Ker- 

'=  Albertson  v.   Fellows,   45   N.   J.  nohan  v.  Durham,  48  Ohio  St.  1,  26 

Eq.  306,  17  Atl.  816.  N.  E.  982,.  12  L.  R.  A.  41. 

"Adler  v.  Sargent,  109  Cal.  42,  41  "Nash  v.  Moore,  151  N.  Y.  S.  96. 

Pac.  799;  Himrod  v.  Gilman,  147  111.  "  Laprad   v.    Sherwood,    79    Mich. 

293,  35  N,  E.  373;    Morris  v.  Bacon,  520,  44  N.  W.  943.     See  also  Jack- 

123  Mass.  58,  25  Am.  Rep.  17;    Lee  son  v.  Johnson  (Ala.),  66  So.  623. 

V.  Kellogg,  108  Mich.  535,  66  N.  W.  "Hall  v.  Latimer,  81  S.  Car.  90, 

380;   Stainton  v.  Jacob  Kaiser  Imp.  61  S.  B.  1057. 

Co.,  146  N.  Y.  S.  915;   Kernohan  v.  "Sawyer  v.  Prickett,  19  Wall.  (U. 

Manss,   53   Ohio    St.   118,   41   N.    E.  S.)   146,  22  L.  ed.  105;   Raymond  v. 

258,    29   L.    R.   A.    317;    Martin   v.  Glover,  104  Cal.  xviii,  37  Pac.  772; 
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since  a  mortgage  itself  is  not  negotiable,  if  it  is  assigned  without  sepa- 
rate evidence  of  the  debt  in  the  form  of  negotiable  paper,  the  assignee 
is  not  treated  as  a  purchaser  for  value. "^^ 

But  an  assignee  is  not  protected,  as  a  bona  fide  purchaser,  against 
any  equities  or  defenses  of  which  he  had  either  actual  or  constructive 
notice,  when  he  took  the  assignment.^"    Thus  the  assignee  of  a  mort- 


T)es  Moines  Sav.  Bank  v.  Arthur 
(Iowa),  143  N.  W.  556;  Farmers' 
Nat.  Bank  v.  Fletcher,  44  Iowa  252; 
Bon  v.  Graves,  216  Mass.  440,  103 
N.  E.  1023;  Bassott  v.  Daniels,  136 
Mass.  547;  Cicotte  v.  Gagnier,  2 
Mich.  381;  Gerardi  v.  Christie,  148 
Mo.  App.  75,  127  S.  W.  635;  Camp- 
hell  V.  O'Connor,  55  Nebr.  638,  76 
N.  W.  167;  Bogert  v.  Stevens,  69 
N.  J.  Eq.  800,  63  Atl.  246,  115  Am. 
St.  627;  Jacobsen  v.  Dodd,  32  N.  J. 
Eq.  403;  Appleton  v.  Small,  31  N.  J. 
Eq.  382;  Danbury  v.  Robinson,  14 
N.  J.  Eq.  213,  82  Am.  Dec.  244;  Mc- 
Curdy  v.  Agnew,  8  N.  J.  Eq.  733; 
Southall  V.  Anthony,  69  Misc.  467, 
125  N.  Y.  S.  1016;  Weideman  v. 
Zielinska,  102  App.  Div.  163,  92  N. 
Y.  S.  493;  Mitchell  v.  Cook,  29  Barb. 
(N.  Y.)  243;  Pryor  v.  "Wood,  31  Pa. 
St.  142;  Boyer  v.  Webber,  22  Pa. 
Super.  Ct.  35.  See  also  Aetna  In- 
dem.  Co.  v.  Altadena  Min.  &c.  Co., 
11  Cal.  App.  26,  165,  104  Pac.  470; 
Gilfeather  v.  Cohen,  211  Mass.  119, 
97  N.  E.  625;  Detroit  Sav.  Bank  v. 
Galvin,  99  Mich.  55,  57  N.  W.  1083; 
Meldon  v.  Devlin,  31  App.  Div.  146, 
53  N.  Y.  S.  172,  affd.  167  N.  Y.  573, 
60  N.  E.  1116;  Southall  v.  Anthony, 
69  Misc.  467,  125  N.  Y.  S.  1016; 
Friend  v.  Yahr,  126  Wis.  291,  104 
N.  W.  997,  1  L.  R.  A.  (N.  S.)  891, 
110  Am.  St.  924.  But  see  Magie  v. 
Reynolds,  51  N.  J.  Eq.  113,  26  Atl. 
150.  But  see  Potwin  v.  Blasher,  9 
Wash.  460,  37  Pac.  710. 

"Brown  v.  Witts,  57  Cal.  304; 
Sangster  v.  Love,  11  Iowa  580;  Pope 
V.  Jacobus,  10  Iowa  262;  Bouligny 
V.  Fortier,  17  La.  Ann.  121;  Cumber- 
land Coal  &c.  Co.  V.  Parish,  42  Md. 
598;  Scott  v.  Austin,  36  Minn.  460, 
32  N.  W.  89,  864;  Henderson  v. 
Stewart,  11  N.  Car.  256.  See  also 
Warren  v.  Hayes,  74  N.  H.  355,  68 
Atl.  i93.  An  assignee  of  a  mort- 
gage securing  a  negotiable  note 
without  notice  of  any  defects  may 
enforce  It,  though  the  mortgage  was 


never  delivered,  and  the  considera- 
tion failed.  Brown  v.  Brown,  96 
Ark.  456,  132  S.  W.  220.  A  college, 
for  the  benefit  of  which  a  traveling 
preacher  procured  notes  and  mort- 
gages by  undue  Influence,  is  not  a 
bona  fide  assignee  for  value,  but 
takes  subject  to  existing  equities. 
HoUaday  v.  Rich,  92  Nebr.  91,  137 
N.  W.  988. 

=»Kerby  v.  Wade,  101  Ark.  543, 
142  S.  W.  1121;  Heppe  v.  Szczepan- 
ski,  209  111.  88,  70  N.  E.  737,  101 
Am.  St.  221;  Mullanphy  Sav.  Bank 
V.  Schott,  135  111.  655,  26  N.  E.  640, 
25  Am.  St.  401;  Worcester  Nat. 
Bank  v.  Cheeney,  87  111.  602;  Huff 
V.  Farwell,  67  Iowa  298,  25  N.  W. 
252;  Burbank  v.  Warwick,  52  Iowa 
493,  3  N.  W.  519;  Flye  v.  Berry,  181 
Mass.  442,  63  N.  E.  1071;  Norman 
V.  Towne,  130  Mass.  52;  Richardson 
V.  Brackett,  101  Mass.  497;  Wood- 
cock V.  First  Nat.  Bank,  113  Mich. 
236,  71  N.  W.  477;  Anderson  v. 
Northern  Nat.  Bank,  98  Mich.  543, 
57  N.  W.  803;  Bilderback  v.  McCon- 
nell,  48  Mich.  345,  12  N.  W.  195; 
Wilcox  V.  Allen,  36  Mich.  160;  Gar- 
nett  V.  Myers,  65  Nebr.  280,  91  N. 
W.  400,  94  N.  W.  803;  Lorey  v.  Over- 
ton, 42  N.  J.  Eq.  330,  11  Atl.  15; 
Frink  v.  Adams,  36  N.  J.  Eq.  485, 
affd.  38  N.  J.  Eq.  287;  Bergen  Sav. 
Bank  v.  Barrows,  30  N.  J.  Eq.  89; 
Wilson  V.  Hill,  13  N.  J.  Eq.  143; 
Verity  v.  Sternberger,  172  N.  Y.  633, 
65  N.  E.  1123;  Earl  v.  Clute,  2  Abb. 
Dec.  (N.  Y.)  1,  1  Keyes  36;  Cham- 
berlain V.  Barnes,  26  Barb.  (N.  Y.) 
160;  Jackson  v.  Van  Valkenburgh, 
8  Cow.  (N.  Y.)  260;  Nichols  v. 
Nussbaum,  10  Hun  (N.  Y.)  214; 
Durbin  v.  Fisk,  16  Ohio  St.  533; 
Bardshar  v.  HoUzman,  IS  Ohio  Cir. 
Ct.  668,  4  Ohio  Cir.  Dec.  174;  Ray- 
burn  V.  Davisson,  22  Ore.  242,  29 
Pac.  738;  Mathews  v.  Heyward,  2  S. 
Car.  239;  Bigelow  v.  Topliff,  25  Vt. 
273,  60  Am.  Dec.  264.  See  also  In 
re   Buchner,   205   Fed.   454    (knowl- 
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gage  note  takes  it  subject  to  equities  in  favor  of  the  mortgagor,  of 
which  the  assignee  had  notice  at  the  time  he  took  it.^^  If  the  assignee 
purchases  with  knowledge  of  peculiar  and  suspicious  circumstances, 
which  should  have  put  him  upon  inquiry,  he  is  chargeable  with  knowl- 
edge of  all  facts  which  he  would  have  discovered  by  diligent  pursuit 
of  the  inquiry .^^ 

Where  parties  secured  by  a  trust  deed,  having  knowledge  of  an  agree- 
ment by  their  trustee  to  sell  part  of  the  property  to  a  third  party  free 
from  incumbrances,  thereafter  took  an  assignment  of  the  purchase- 
money  mortgage  and  notes,  they  were  not  bona  fide  purchasers,  but 
took  subject  to  the  rights  of  the  third  party  under  the  agreement.^^ 

Of  course,  the  assignee  is  chargeable  with  notice  of  all  material 
facts  appearing  of  record.^*  An  assignee  may  also  be  chargeable  with 
notice  of  an  adverse  possession  inconsistent  with  the  mortgage  lien.^^ 

§  836.     Assignment  expressly  subject  to  rights  of  mortgagor. — 

An  exception  to  this  general  rule  occurs  when  the  assignment  by  its 
terms  is  made  subject  to  the  rights  of  the  mortgagor.     Thus,  for  in- 


edge  of  one  performing  ministerial 
duties  Insufficient  to  charge  as- 
signee); In  re  Burns,  171  Fed. 
1008;  Briggs  v.  Crawford,  162  Cal. 
124,  121  Pao.  381;  Taylor  v.  Bank, 
64  Fla.  525,  60  So.  783;  Mitchell  v. 
Koch,  175  Ind.  666,  95  N.  E.  231; 
Black  V.  Thurston,  71  N.  J.  Eq.  643, 
63  Atl.  999;  Larre  v.  Lewis  (N.  J. 
Eq.),  5  Atl.  900;  Gearon  v.  Kearney, 
22  Misc.  285,  50  N.  Y.  S.  26;  In  re 
Patterson's  Estate,  234  Pa.  128,  82 
Atl.  1130;  Fisher  v.  Borden,  111  Va. 
535,  69  S.  B.  636.  See  concerning 
burden  of  proving  notice.  Miller  v. 
Johnson   (Ala.),  66  So.  486. 

=^Mullanphy  Bank  v.  Schott,  135 
III.  655,  26  N.  E.  640,  25  Am.  St. 
401;  McMillan  v.  Gardner,  88  Kans. 
279,  128  Pac.  391;  Barker  v.  Pfund 
(Wash.),  141  Pac.  327.  Where  the 
note  shows  that  the  whole  debt  had 
matured,  by  default  in  the  interest, 
the  assignee  takes  subject  to  equi- 
ties. Voris  V.  Ferrell  (Ind.  App.), 
103  N.  E.  122. 

=^  Raymond  v.  Glover,  122  Cal. 
471,  55  Pac.  398;  McConnell  v.  Hod- 
son,  2  Gil.  (111.)  640;  Tantum  v. 
Green,  21  N.  J.  Eq.  364;  Syracuse 
Sav.  Bank  v.  Merrick,  182  N.  Y. 
387,  75  N.  E.  232;  Davies  v.  Jones, 
29  Misc.  253,  61  N.  Y.  S.  291;   Bar- 
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ringer  v.  Loder,  47  Ore.  223,  81  Pac. 
778;  Fisher  v.  Borden,  111  Va.  535, 
69  S.  E.  636.  See  also  Kerby  v. 
Wade,  101  Ark.  543,  142  S.  W.  1121; 
Mentry  v.  Broadway  Bank  &c.  Co., 
20  Cal.  App.  388,  129  Pac.  470. 

==  Barker  v.  Pfund  (Wash.),  141 
Pac.  327. 

^  Peters  v.  Jamestown  Bridge  Co., 
5  Cal.  334,  63  Am.  Dec.  134;  Lehn- 
dorf  V.  Cope,  122  111.  317,  13  N.  B. 
505;  Layman  v.  Vicknair,  47  La. 
Ann.  679,  17  So.  265;  Van  Aken  v. 
Gleason,  34  Mich.  477;  Hetzel  v. 
Easterly,  96  App.  Div.  (N.  Y.)  517, 
89  N.  Y.  S.  154;  Davies  v.  Jones,  29 
Misc.  253,  61  N.  Y.  S.  291;  Hopkins 
Mfg.  Co.  V.  Ketterer,  237  Pa.  285, 
85  Atl.  421,  Ann.  Cas.  1914  B,  558. 
See  also  Stephens  v.  Weldon,  151 
Pa.  St.  520,  25  Atl.  28  (judgment); 
Lynch  v.  Hancock,  14  S.  Car.  66, 
(release  improperly  recorded).  See 
ante  §  497  et  seq. 

^  Heppe  v.  Szczepanski,  209  111. 
88,  70  N.  E.  737,  101  Am.  St.  221; 
Dawson  v.  Danbury  Bank,  15  Mich. 
489;  Briggs  v.  Thompson,  86  Hun 
607,  33  N.  Y.  S.  765,  67  N.  Y.  St.  511; 
Mutual  L.  Ins.  Co.  v.  Wilcox,  55 
How.  Pr.  (N.  Y.)  43;  Montague  v. 
Meadows,  21  Tex.  Civ.  App.  256,  51 
S.  W.  556. 
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stance,  where  a  mortgage  made  partly  to  secure  future  advances  was 
assigned  by  the  mortgagee  by  a  deed  which  purported  to  transfer  all 
his  right,  title,  and  estate  in  the  mortgaged  premises,  and  the  debt  or 
note  secured  by  the  mortgage,  subject,  however,  to  all  the  rights  of  the 
mortgagor  in  and  to  the  same  it  was  held  that  the  assignee  took  no 
greater  rights  than  the  mortgagee  himself  had.^°  This  decision  was 
placed  upon  the  ground  that  this  language  was  used  in  its  ordinary 
and  current  meaning,  and  not  in  any  special  and  technical  sense,  and 
that  the  natural  construction  of  it  is  that  it  preserves  all  the  equities 
of  the  mortgagor;  and  this  construction,  not  being  inconsistent  with 
the  purpose  and  intention  of  the  instrument,  must  prevail.  But  the 
fact  that  the  assignment  is  expressed  to  be  of  the  mortgagee's  "in- 
terest" in  the  note  and  mortgage  is  not  notice  to  the  assignee  that  the 
note  was  given  to  cover  future  advances,  and  that  the  full  amount 
has  not  been  advanced  to  the  mortgagor.^^ 

Where  a  mortgagee  has  some  interest  in  the  mortgaged  property, 
in  addition  to  his  interest  as  mortgagee,  an  ordinary  assignment  of 
the  mortgage,  with  the  words  "do  assign,  transfer,  set  over  and  con- 
vey said  mortgage  and  deed,  the  real  estate  thereby  conveyed,  and  the 
promissory  note  thereby  secured,"  transfers  only  his  interest  in  the 
mortgage  and  not  his  entire  interest.^* 

In  a  South  Carolina  case  the  general  rule  is  held  to  apply  only 
where  the  note  is  capable  of  being  used  and  is  used  in  the  proceeding 
to  foreclose  the  assigned  mortgage;  and  that  where  the  note  has  lost 
its  legal  vitality,  and  all  right  of  action  upon  it  is  gone,  the  general 
rule  does  not  apply.  A  note  was  given  for  the  price  of  a  horse,  and 
was  secured  by  a  real  estate  mortgage.  The  mortgagee  before  ma- 
turity transferred  the  note  and  mortgage  as  collateral  security  for  an 
existing  debt.  Afterward  the  horse,  not  answering  the  warranty,  was 
returned  to  the  seller,  the  mortgagee.  After  the  note  had  become 
barred  by  the  statute  of  limitations,  the  assignee  foreclosed  the  mort- 
gage and  sold  the  land.  In  an  action  to  have  the  note  and  mortgage 
canceled,  and  for  an  accounting  for  the  proceeds  of  the  sale,  it  was 
held  that,  as  the  note  was  barred  at  the  time  of  the  foreclosure,  the 
assignee  could  not  rely  upon  the  protection  afforded  by  the  law  mer- 
chant to  innocent  purchasers  of  negotiable  paper  before  maturity,  but 

"■Fisher  v.  Otis,  3  Chand.   (Wis.)  rett,  122  Mass.  172;   Merritt  v.  Har- 

83.  ris,  102  Mass.  326.     See  also  Durgln 

^'Bassett    v.    Daniels,    136    Mass.  v.  Busfield,  114  Mass.  492;   Allen  v. 

547.  Holton,   20   Pick.    (Mass.)    458. 

*' Barnstable    Sav.    Bank    v.    Bar- 
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could  rely  only  upon  the  equitable  protection  extended  to  a  purchaser 
of  the  mortgage  -without  notice  of  existing  equities;  and  that,  as  the 
assignee  gave  no  present  consideration  for  the  purchase,  the  equitable 
rule  was  not  applicable;  and  hence  he  took  subject  to  the  defense  of 
failure  of  consideration  for  the  making  of  the  mortgage,  and  was 
bound  to  account  for  the  proceeds  of  the  sale  of  the  mortgaged  land.^* 
An  exception  to  the  rule  has  been  made  when  the  mortgage  was 
upon  a  homestead  and  the  wife  was  compelled  to  execute  it,  through 
fear  of  bodily  harm  and  abandonment  by  her  husband;  the  defense 
of  duress  being  available  to  the  wife  in  the  action  to  foreclose  the  mort- 
gage although  it  was  given  to  secure  a  negotiable  promissory  note 
that  had  been  transferred  to  an  innocent  holder  before  maturity.'" 

§  837. — ^Delivery  of  mortgage  with  indorsed  negotiable  note — Ef- 
fect of  prior  recorded  assignment. — If  the  mortgage  note  be  indorsed 
before  maturity,  and  the  mortgage  delivered  without  any  assignment 
of  it  at  the  time,  or  be  not  delivered  at  all,  the  indorsee  acquires, an 
interest  in  the  mortgage  which  he  may  enforce  through  the  mort- 
gagee as  holding  it  for  his  benefit;'^  and  the  owner  of  the  equity  of 
redemption  can  not,  in  a  suit  to  redeem,  set  off  against  the  indorsee 
claims  he  holds  against  the  mortgagee  acquired  after  such  indorse- 
ment and  delivery,  and  before  the  mortgage  was  assigned  formally  to 
the  purchaser.'^    In  general,  where  claims,  equities,  or  defenses  arise 

^  Dearman    v.    Trimmier,    26    S.  =°  Berry  v.  Berry,  57  Kans.  691,  47 

Car.  506,  2  S.  E.  501.     Mr.  Justice  of  his  right  to  enforce  that? 

Mclver  delivered  an  able  opinion,  in.  Pac.  837;    Helm  v.  Helm,  11  Kans. 

which  he  says  that  he  has  not  been  19;   Anderson  v.  Anderson,  9  Kans. 

able  to  find  a  single  case  where  the  112.    See    also   Beals   v.    Neddo,    2 

question  has  been  considered  under  Fed.  41. 

the  circumstances  presented  in  the  ''  Myers    v.    Hazzard,    4    McCrary 

present  case.     In  regard  to  this  de-  (U.   S.)    94;    Morris   v.    Bacon,   123 

cision,  it  is  pertinent  to  ask  whether  Mass.  58,  25  Am.  Rep.  17;  Young  v. 

the   validity    of   the   assignment   is  Miller,   6   Gray    (Mass.)    152;,  Mer- 

Dot  to  be  determined  as  of  the  time  chants'    Bank  v.   Weill,   163   N.    Y. 

when  the  assignment  is  made.     If  486,  57  N.  E.  749,  79  Am.  St.  605; 

the  assignee  then  acquired  a  title  to  Jackson  v.  Blodget,  5  Cow.  (N.  Y.) 

the  mortgage  free  from  all  equities  202;    Green  v.   Hart,   1  Johns.    (N. 

existing  between  the  parties  to  the  Y.)  580;   Stitt  v.  Stringham,  55  Ore. 

mortgage,   why   should   the   statute  89,  105  Pac.  252;    In  re  Tobins  Es- 

of  limitations,  by  taking  away  the  tate,  139  Wis.  494,  121  N.  W.  144; 

remedy  upon  the  note,  change  the  Roach    v.    Sanborn    Land    Co.,    135 

character  of  the  title  by  which  he  Wis.  354,  115  N.  W.  1102;  Milwaukee 

holds  the  mortgage,  when  the  well-  Trust  Co.  v.  Van  Valkenburgh,  132 

settled  rule  is  that  the  loss  of  the  Wis.  638,  112  N.  W.  1083.    See  ante 

right  of  action  on  the  note  does  not  §  817. 

deprive  the  holder  of  the  mortgage  "'Breen     v.     Seward,     11     Gray 

(Mass.)  118. 


§    837  ASSIGNMENT   OF   MORTGAGES  340 

after  the  assignment,  the  assignee,  taking  in  good  faith  and  without 
notice  of  them,  is  not  affected  thereby.^^ 

Under  the  law  merchant,  the  delivery  without  indorsement  of  pa- 
per payable  to  order  passes  only  the  equitable  title,  even  though  the 
indorsement  be  omitted  by  mistake;  and  the  transferee  takes  subject 
to  equities  and  defenses  existing  at  the  time  of  the  transfer.^*  The 
mere  delivery  of  a  negotiable  note  secured  by  mortgage,  without  in- 
dorsement, gives  the  assignee  no  protection  against  the  equities  exist- 
ing in  favor  of  the  maker  of  the  securities,  because  the  note  must  nec- 
essarily be  enforced  in  the  name  of  such  assignor.^^  Moreover,  such 
holder  of  an  unindorsed  note,  without  an  assignment  of  the  mortgage, 
can  claim  no  interest  in  the  security  as  against  a  subsequent  legal  as- 
signee in  good  faith  of  the  mortgage,  and  of  a  duplicate  note  obtained 
from  the  mortgagor  by  the  artifice  of  the  mortgagee.  The  purchaser, 
taking  a  formal  assignment  of  the  mortgage  and  indorsement  of  the 
note,  may  properly  rely  upon  the  record.  Having  no  actual  or  con- 
structive notice  of  title  in  any  other  than  the  party  who  appears  by 
the  record  to  be  the  owner  of  the  mortgage,  he  is  entitled  to  the 
protection  of  the  record.^'  Such  a  case  is  quite  different  from  one 
where  the  mortgage  note  was  indorsed  to  a  holder  for  value,  and 
afterward  the  mortgagee  assigned  the  mortgage  to  another  and  deliv- 
ered to  him  another  note  similar  in  terms  to  that  described  in  the 
mortgage,  but  not  the  genuine  note.  In  the  latter  case  the  indorsee  of 
the  mortgage  note  is  entitled  in  equity  to  an  assignment  of  the  mort- 
gage, which  the  mortgagee  or  any  subsequent  assignee  from  him 
holds  in  trust  for  the  legal  assignee  of  the  debt.^'  But  if  a  recorded 
assignment  shows  that  the  mortgage  debt  has  already  been  assigned, 
a  subsequent  transfer  of  the  mortgage  note  accompanied  by  an  assign- 
ment of  the  mortgage  confers  no  title  to  the  mortgage  debt.  Thus, 
where  a  mortgage  with  a  mortgage  note  indorsed  in  blank,  and  having 

="  Carpenter   v.   Longan,   16   Wall.  =•  First  Nat.   Bank  v.  Henry,  156 

(U.  S.)  271,  21  L.  ed.  313;   Perre  v.  Ind.   1,   58   N.   B.   1057;    Condon   v. 

Castro,  14  CaL  619,  76  Am.  Dec.  444;  Barnum    (Iowa),    106    N.    W.    514; 

Hopper  V.  Williams,  95  Md.  734,  51  Franklin  v.  Twogood,  18  Iowa  515; 

Atl.  167;   Breen  v.  Seward,  11  Gray  Younker   v.    Martin,   18    Iowa    143; 

(Mass.)   118;    Bush  v.  Cushman,  27  Spinning   v.    Sullivan,    48    Mich.   5, 

N.  J.  Eq.  131;  Titus  v.    Haynes,  31  11  N.  W.  758. 

N.  Y.  St.  409,  9  N.  Y.  S.  742;   New  ■»  Blunt  v.   Norris,   123   Mass.   55, 

York  Sav.  Bank  v.  Frank,  56  How.  25  Am.  Rep.  14. 

Pr.  (N.  Y.)  403,  affd.  45  N.  Y.  Super.  ^  Blunt  v.   Norris,   123   Mass.   55, 

Ct.  404;   Coster  v.  Griswold,  4  Edw.  25  Am.  Rep.  14. 

Ch.  (N.  Y.)  364;  Chance  v.  Isaacs,  5  "Morris  v.  Bacon,  123   Mass.   58, 

Paige  (N.  Y.)  S92;   Smith  v.  Clark,  25  Am.  Rep.  17. 
4    Paige     (N.    Y.)    368;     Smith    v. 
Smith,  1  Paige  (N.  Y.)  391. 
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a  memorandum  tipon  it  that  it  was  secured  by  mortgage  upon  real 
estate,  was  transferred  by  an  assignment,  which  purported  upon  its 
face  to  be  made  as  collateral  to  a  note  of  the  assignor  of  less  amount, 
and  the  assignee  afterward  indorsed  the  smaller  note,  retaining  the 
mortgage  note,  and  transferred  the  mortgage  by  an  assignment  in  like 
words  to  the  first  assignment,  the  assignments  being  duly  recorded, 
the  latter  assignee  acquired  a  title  to  the  mortgage  debt  which  the 
holder  of  the  mortgage  note  could  not  impair  by  a  subsequent  trans- 
fer of  that  note,  accompanied  by  an  assignment  of  the  mortgage.  A 
purchaser  of  the  mortgage  note,  after  the  record  of  the  previous  as- 
signment and  under  the  circumstances  of  the  case,  could  not  be  re- 
garded as  an  innocent  purchaser  for  value  without  notice.^^ 

One  who  purchases  from  the  mortgagee  a  mortgage  which  the  lat- 
ter has  previously  sold  and  transferred  to  another  by  an  assignment 
duly  recorded  takes  with  constructive  notice  of  want  of  title  in  his 
vendor;  and  although  the  mortgage  and  mortgage  note  are  in  the  pos- 
session of  his  vendor,  and  are  delivered  with  the  assignment,  the 
second  purchaser  takes  no  better  title  than  that  of  his  vendor  and  must 
reassign  and  deliver  up  the  note  and  mortgage  to  their  true  owner.^" 
Barker,  Judge,  delivering  judgment  said :  "While  the  title  of  one  who 
buys  ordinary,  commercial  paper  in  good  faith  and  before  its  ma- 
turity is  not  vitiated  by  the  fact  that  there  were  suspicious  circum- 
stances which  might  have  put  him  upon  inquiry,^"  there  is  a  distinc- 
tion between  the  purchase  of  such  paper  and  that  of  notes  known  to 
be  secured  by  mortgage  of  real  estate,  although  bought  as  negotiable 
paper.*^  The  effect  of  the  distinction  is  that  subsequently  acquired 
rights  in  mortgage  notes  will  not  be  allowed  to  supplant  rights  pre- 
viously acquired,  if  all  the  facts  taken  together,  and  including  the 
means  of  knowledge  and  any  circumstances  which  should  lead  to 
inquiry,  show  that  such  a  result  would  be  inequitable." 

But  an  assignment  of  the  mortgage  without  the  debt  transfers  only 
a  naked  trust,  and  the  mortgagor  is  still  entitled  to  all  the  equities 
existing  in  his  favor  against  the  note,  in  the  same  manner  as  if  the 
mortgage  had  not  been  assigned.*^  In  such  case,  even  if  the  mortgage 
be  assigned  in  part  fulfilment  of  a  promise  to  transfer  both  as  a  gift, 
and  the  note  be  not  delivered,  there  is  no  transfer  of  the  debt.^^ 

='  Strong  V.  Jackson,  123  Mass.  60,        "  Strong  v.  Jackson,  123  Mass.  fiO, 

25  Am.  Rep.  19.  25  Am.  Rep.  19. 

^  Murphy   v.    Barnard,   162    Mass.        "  Pope  v.  Jacobus,  10  Iowa  262. 
72,  75,  38  N.  E.  29.  "Wilson    v.    Carpenter,    17    Wis. 

"Freeman's     National     Bank     v.  512. 
Savery,  127  Mass.  75;   Smith  v.  Liv- 
ingston, 111  Mass.  342. 
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If  a  mortgage  purporting  to  secure  a  promissory  note  be  executed 
without  the  delivery  of  any  note,  an  assignee  of  the  mortgage  takes 
it  subject  to  all  equities  existing  between  the  original  parties.** 

§  838.  Minority  rule  that  assignee  takes  subject  to  equities — Con- 
sideration.— Contrary  to  the  general  doctrine,  it  is  held  in  a  few  states 
that,  although  the  mortgage  note  is  negotiable,  the  mortgage  itself 
is  only  assignable  in  equity,  and  therefore  the  assignee  having  to  re- 
sort to  equity  to  enforce  his  rights  is  compelled  to  do  equity  toward 
the  mortgagor,  and  allow  him  all  the  rights  of  defense  he  had  against 
the  mortgagee.*'  Although  the  purchaser  of  a  note  before  maturity 
takes  it  subject  to  no  equities  existing  between  the  original  parties, 
yet  if  it  is  secured  by  mortgage  the  nonassignable  character  of  the 
security  qualifies  his  rights  and  remedies  upon  the  note,  and  makes  it 
subject  to  the  defenses  and  equities  to  which  it  was  liable  in  the 
hands  of  the  assignor. 

Under  this  minority  view  the  rights  of  an  assignee  seeking  fore- 
closure of  a  mortgage  are  determined  by  principles  of  equity  applica- 
ble to  non-negotiable  instruments,  and  not  by  the  law  merchant ;  and 
since  a  mortgage  itself  is  not  a  negotiable  instrument,  an  assignee 
takes  it  subject  to  all  equities  and  defenses  between  the  original  par- 
ties, though  the  mortgage  debt  is  evidenced  by  a  negotiable  promis- 
sory note  transferred  to  the  assignee  for  value  and  before  maturity. 
This  is  the  view,  among  others,  taken  by  the  courts  in  Illinois,*' 

**Burbank  v.   Warwick,   52    Iowa  96  111.  105;  tJnited  States  Mortgage 

493,  3  N.  W.  519.  Co.  v.  Gr.oss,  93  111.  483;  Chicago,  D. 

"Boullgny  v.  Fortier,  17  La.  Ann.  &c.  R.  Co.  v.  LcBwenthal,  93  111.  433; 

121;   Watkins  v.  Goessler,  65  Minn.  Darst  v.  Gale,  83  111.  136,  137;   Bry- 

118,  67  N.  W.  796;  Hostetter  v.  Alex-  ant  v.  Vix,  83  111.  11;   Thompson  T. 

ander,  22  Minn.  559;  Johnson  v.  Car-  Shoemaker,  68  111.  256;    Haskell  v. 

penter,  7  Minn.  176.    See  ante  §  834.  Brown,  65  111.  29;  "White  v.  Suther- 

*"  Bartholf    v.     Bensley,    234    III.  land,  64  111.  181;   Sumner  v.  Waugh, 

336,  84  N.  E.  928;   Bouton  v.  Came-  56  111.  531;   Fortier  v.  Darst,  31  111. 

ron,  205  111.  50,  68  N.  E.  800;  Rom-  212;   Olds  v.  Cummings,  31  111.  188, 

berg  V.  McCormlck,  194  111.  205,  62  192;   Wright  v.  Taylor,  3  Gil.   (111.) 

N.  E.  537;    Chicago  Title  &c.  Co.  v.  193;   Hass  v.  Lohstein,  108  111.  App. 

Ate,  183  111.  91,  55  N.  E.  659,  afig.  84  217;  Elser  v.  Williams,  104  111.  App. 

111.  App.  552;    Hazle  v.  Bondy,  173  238;    Bebber   v.    Moreland,    100    111. 

111.   302,   50   N.   E.   671;    Buehler  v.  App.    198;     Whiting    Paper    Co.    v. 

McCormick,   169   111.   269,   48  N.   E.  Busse,  95  111.  App.  288;    Denison  v. 

287;    McAulifEe   v.   Reuter,   166    111.  Gambill,  81  111.  App.  170;    Faris  v. 

491,  46  N.  E.  1087;    Hodson  v.  Eu-  Briscoe,  78  111.  App.  242;   Frink  v. 

gene  Glass  Co.,  156  111.  397,  40  N.  E.  Neal,   37   111.  App.   621;    Jenkins  v. 

971;  Himrod  v.  Gllman,  141  111.  293,  Bauer,  8  Bradw.    (111.)   634;    Foster 

35  N.  E.  373;    Shippen  v.  Whittier,  v.    Strong,    5    Bradw.     (111.)     223; 

117  111.  282,  7  N.  E.  642;  Towner  v.  Crassly  v.  Reinback,  4  Bradw.  (111.) 

McClelland,   110   111.   542;    Miller  v.  341.     This  rule  however,  has  refer- 

Larned,  103  111.  562;  Ellis  v.  Sisson,  ence  only  to  equities  existing  in  the 
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Minnesota,*^  Louisiana,*'  Ohio,*'  and  Oregon."" 

A  mortgage  distinct  from  the  debt  has  no  value  in  itself,  and,  il 
assigned,  the  assignee  holds  it  in  trust  for  the  holder  of  the  note  or 
debt.  The  mortgage  is  not  assignable  either  by  statute  or  by  the  com- 
mon law."^  The  mortgage  follows  the  notes  only  in  equity  and  is  sub- 
ject in  the  hands  of  the  assignee  to  any  defense  which  would  avail 
against  it  in  the  hands  of  the  mortgagee  himself,  although  the  as- 
signee may  have  purchased  the  note  in  good  faith  for  a  valuable  con- 
sideration and  before  maturity."^  By  the  assignment  of  the  notes  the 
assignee  obtained  an  equitable  interest  in  the  mortgage,  which  courts 
of  equity  under  certain  circumstances  will  enforce,  if  it  can  be  done 


original  obligor,  and  not  to  latent 
equities  against  the  assignor  resid- 
ing in  third  persons.  Olds  v.  Cum- 
mings,  31  111.  188;  Schultz  v.  Sroelo- 
witz,  191  111.  249,  61  N.  E.  92;  Sil- 
verman V.  Bullock,  98  111.  11; 
Walker  v.  Dement,  42  111.  272.  The 
courts  of  Illinois  have  expressed 
considerable  dissatisfaction  with  the 
general  rule  established  in  Olds  v. 
Cummings,  31  111.  188,  and  their  ten- 
dency is  to  restrict  rather  than  to 
extend  it.  Thus  the  rule  has  been 
held  inapplicable  to  a  holder  of  ac- 
.  commodation  paper  secured  by 
mortgage.  Miller  v.  Larned,  103 
111.  562.  The  rule  does  not  apply  to 
deeds  of  trust  securing  railroad 
coupon  bonds  to  be  circulated  on  the 
market  as  commercial  paper  and 
used  as  securities  for  permanent  In- 
vestments. Peoria  &c.  R.  Co.  v. 
Thompson,  103  111.  187.  The  Illi- 
nois legislature  attempted  to  change 
the  rule  by  statute,  to  make  the 
state  law  conform  with  the  general 
rule.  Laws  of  Illinois  1901,  p.  248. 
See  also  33  Chicago  Legal  News  p. 
369. 

"Paulsen  v.  Koon,  85  Minn.  240, 
88  N.  W.  760;  Ironton  Land  Co.  v. 
Butchart,  73  Minn.  39,  75  N.  W.  749; 
MofCett  V.  Parker,  71  Minn.  139,  73 
N.  W.  850;  Watkins  v.  Goessler,  65 
Minn.  118,  67  N.  W.  796;  Smith  v. 
Parsons,  55  Minn.  520,  57  N.  W. 
311;  Redin  v.  Branhan,  43  Minn. 
283,  45  N.  W.  445;  Oster  v.  Mickley, 
35  Minn.  245,  28  N.  W.  710;  Hostet- 
ter  v.  Alexander,  22  Minn.  559; 
Johnson  v.  Carpenter,  7  Minn.  176. 

"Pertint  v.  Demare,  50  La.  Ann. 


893,  24  So.  681;  Equitable  Sec.  Co. 
V.  Talbert,  49  La.  Ann.  1393,  22  So. 
762;  Butler  v.  Slocomb,  33  La.  Ann. 
170,  39  Am.  Rep.  265;  Jennings  v. 
Vickers,  31  La.  Ann.  679;  Bouligny 
V.  Fortier,  17  La.  Ann.  121;  Schmidt 
V.  Prey,  8  Rob.  (La.)  435.  But  see 
Bank  v.  Plathers,  45  La.  Ann.  75,  12 
So.  243,  40  Am.  St.  216;  Dwyer  v. 
Woulfe,  39  La.  Ann.  423,  1  So.  868; 
Billgery  v.  Ferguson,  30  La.  Ann. 
84;  Taylor  v.  Bowles,  28  La.  Ann. 
294. 

«Baily  v.  Smith,  14  Ohio  St.  396; 
Timmerman  v.  Howell,  2  Ohio  Cir. 
Ct.  27,  1  Ohio  Cir.  Dec.  342;  Union 
Trust  Co.  V.  New  York  &c.  R.  Co., 
9  Ohio  Dec.  773,  17  Wkly.  Law  Bui. 
176;  Baxter  v.  Roelofson,  3  Ohio 
Dec.  (Reprint)  250. 

^°  Corbett  v.  Woodward,  5  Sawyer 
(U.  S.)  403,  Fed.  Cas.  No.  3223; 
Barringer  v.  Loder,  47  Ore.  223,  81 
Pac.  778. 

"Schultz  V.  Sroelowitz,  191  111. 
249,  61  N.  E.  92;  Medley  v.  Elliott, 
62  III.  532.  See  also  Kluman  v. 
Frisbie,  63  111.  482;  Olds  v.  Cum- 
mings, 31  111.  188;  Hass  v.  Lobstein, 
108  111.  App.  217;  Foster  v.  Strong, 
5  111.  App.  223;  Crassly  v.  Rein- 
back,  4  111.  App.  341. 

^^  White  V.  Sutherland,  64  111.  181; 
Fortier  v.  Darst,  31  111.  212;  Olds 
V.  Cummings,  31  111.  188;  Summer 
V.  Waugh,  56  111.  531.  The  assign- 
ment of  the  note  carries  the  security 
of  a  deed  made  in  trust  to  another 
person,  and  a  court  of  equity  will 
compel  the  trustee  to  sell  for  the 
benefit  of  the  holder  of  the  notes. 
Sargent  v.  Howe,  21  111.  14. 
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without  a  violation  of  the  equitable  rights  of  others.  He  who  buys 
that  which  is  not  assignable  at  law,  relying  upon  a  court  of  chancery 
to  protect  and  enforce  his  rights,  takes  it  subject  to  all  infirmities  to 
which  it  is  liable  in  the  hands  of  the  assignor.  To  protect  himself 
he  should  inquire  of  the  grantor  or  mortgagor  if  there  are  any  de- 
fenses to  security.  If  the  assignee  neglects  to  make  due  inquiry  con- 
cerning the  validity  of  the  instrument  and  the  amount  due  thereon 
and  whether  the  mortgagor  has  any  defenses  or  set-offs  against  it,  he 
takes  the  mortgage  subject  to  any  such  defenses  and  objections  which 
could  have  been  made  against  it  in  the  hands  of  the  original  mort- 
gagor, and  he  is  chargeable  with  knowledge  of  all  facts  which  due  in- 
quiry would  have  disclosed.^'' 

In  New  Jersey  it  is  provided  by  statute  that,  in  a  suit  by  an  as- 
signee of  a  mortgage,  all  just  set-offs  and  other  defenses  shall  be  al- 
lowed against  him  which  would  have  been  allowed  if  his  assignor  had 
brought  the  action.^*  And  so,  an  assignee  for  value  of  a  mortgage, 
under  a  deed  of  assignment  in  form  of  a  conveyance,  does  not  attain 
the  position  of  a  purchaser  for  value  without  notice,  but  takes  subject 
to  all  defenses  which  the  mortgagor  or  his  grantor  had  against  the 
debt  secured.'^ 

Where  a  mortgagor  who  has  given  a  mortgage  to  secure  a  loan  is 
informed  by  the  mortgagee  that  he  wishes  to  assign  the  mortgage  to 
a  creditor  of  his  own,  and  the  mortgagor  makes  no  objection,  he  is 
estopped  from  denying  that  the  assignment  was  made  to  secure  the 
mortgagee's  ovm  debt,  and  claiming  that  it  was  to  secure  merely  the 
mortgagor's  own  notes  which  the  mortgagee  had  assigned  to  the 
assignee  of  the  mortgage.^" 

'^  United  States  V.  Sturgess,  1  Paine  ner,   94   Pa.    St.   207;    Twitchell   v. 

(U.   S.)    525,  Fed.   Cas.   No.   16414;  McMurtrie,  77  Pa.  St.  383;   McCand- 

Brousseau  v.  Lowy,  209  111.  405,  70  less  v.  Engle,  51  Pa.  St.  309;   Mich- 

N.  E.  901;   Bouton  v.  Cameron,  205  ener  v.  Cavender,  38  Pa.  St.  334,  80 

111.  50,  68  N.  E.  800;   Chicago  Title  Am.  Dec.  486.     See  also   Schroeder 

&c.  Co.  V.  Aff,  183  111.  91,  55  N.  B.  v.  "Wolf,  227  111.  133,  81  N.  E.  13; 

659;   Buehler  v.  McCormick,  169  111.  Rosenbaum   v.   Silverman,   22   Misc. 

269,  48  N.  E.  287;  Hass  v.  Lobstein,  589,  50  N.  Y.  S.  860. 

108  111.  App.  217;    Hahn  v.  Geiger,  "New  Jersey  Rev.   Stat.  1877,  p. 

96  111.  App.  104;  Sheldon  v.  McNall,  708,  §  31;  Comp.  Stat.  1910,  p.  3418, 

89  111.  App.  138;  Magle  v.  Reynolds,  §  31.    "Woodruff  v.  Morristown  Inst. 

51  N.  J.  Eg.  113,  26  Atl.  150;    Bar-  for  Savings,  34  N.  J.  Eq.  174,  179. 

ringer  v.  Loder,  47  Ore.  223,  81  Pac.  See  also  Magie  v.  Reynolds,  51  N.  J. 

778;    Myerstown   Bank  v.  Roessler,  Eq.  113,  26  Atl.  150. 

186  Pa.   St.   431,  40  Atl.   963;    Mor-  "Magie  v.  Reynolds,  51  N.  J.  Eq. 

gan's   Appeal,    126   Pa.    St.    500,   17  113,  26  Atl.  150. 

Atl.   666;    Theyken  v.   Howe  Mach.  ="  Matthews   v.     "Warner,    33    Fed. 

Co.,  109  Pa.  St.  95;  Earnest  v.  Hos-  369,   affirmed   145   U.   S.   475,   36  L. 

kins,  100  Pa.  St.  551;  Sellers  v.  Ben-  ed.  782,  12  Sup.  Ct.  945.    In  this  case 
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Neither  the  mortgagor  nor  a  purchaser  subject  to  the  mortgage  can 
redeem  except  by  paying  the  amount  due  on  the  mortgage.  If  a 
mortgage  be  made  without  consideration  for  the  purpose  of  being 
negotiated,  the  price  paid  by  the  assignee  becomes  the  consideration 
of  the  mortgage,  and  makes  it  a  valid  security."^  The  assignee  is  not, 
however,  bound  to  see  that  the  money  he  pays  for  it  is  applied  to  the 
use  of  the  mortgagor.^' 

An  assignee  can  not  be  considered  a  bona  fide  purchaser  unless  he 
has  paid  a  valuable  consideration  for  the  assignment ;°°  and  a  mort- 
gage is  invalid  in  the  hands  of  an  assignee  as  well  as  the  mortgagee, 
where  there  was  no  consideration  for  the  mortgage  or  its  assign- 
ment.*" The  rule  adopted  in  some  states,  that  a  mortgage  to  secure 
a  pre-existing  debt  does  not  constitute  the  mortgagee  a  bona  fide  pur- 
chaser for  value,  is  in  those  states  applied  to  assignments  of  mort- 
gages; and  to  the  extent  to  which  a  pre-existing  debt  is  the  consider- 
ation of  an  assignment,  the  assignee  is  not  a  purchaser  for  value."^ 
A  pre-existing  debt  due  from  the  assignor  to  the  assignee  is  not  a 


Nathan  Matthews  was  indebted  to 
Upham  in  large  sums  which  were 
amply  covered  by  securities  deposit- 
ed as  collateral.  Edward  Matthews, 
Nathan's  brother,  owed  him  large 
sums,  which  were  secured  by  a 
mortgage.  Nathan,  being  desirous 
of  obtaining  the  securities  in  Up- 
ham's  hands,  sought  his  brother's 
permission  to  assign  the  mortgage 
to  XJpham  as  a  substituted  security. 
The  brother,  being  fully  informed 
as  to  Nathan's  relations  to  XJpham, 
wrote  to  the  latter,  "You  are  hereby 
authorized  to  assign  to  Upham  the 
mortgage  for  $250,000,  which  I  have 
given  you  as  collateral  security  for 
loans  made  to  me."  This  letter  was 
intended  to  be  shown  to  Upham, 
and  was  in  fact  presented  as  the 
evidence  of  plaintiff's  authority  to 
make  the  assignment,  and  the  ar- 
rangement was  carried  out.  It  was 
held  that,  while  the  letter  consti- 
tuted notice  that  the  mortgage  was 
held  as  collateral  security,  as  be- 
tween the  brothers,  the  authority 
to  assign  it  was  unconditional,  and 
the  mortgagor  could  not  claim  that 
it  was  only  to  be  assigned  as  se- 
curity for  notes  of  his  own,  which 
plaintiff  had  assigned  to  Upham. 

"Schafer  v.  Reilly,  50  N.  Y.  61; 
Croft  V.  Bunster,  9  Wis.  503.     See 


also  In  re  York,  30  Fed.  Cas.  18138; 
Schaeppi  v.  Glade,  195  111.  62,  62 
N.  B.  874;  Duncan  v.  Miller,  64 
Iowa  223,  20  N.  W.  161. 

"  Westervelt  v.  Scott,  11  N.  J.  Eq. 
80;  McCurdy  v.  Agnew,  8  N.  J.  Eq. 
733. 

™  Hicks  V.  Jennings,  4  Fed.  855, 
4  Woods  496;  Mellick  v.  Mellick,  47 
N.  J.  Eq.  86,  19  Atl.  870  (marriage 
a  sufficient  consideration);  Chancel- 
ler  V.  Bell,  45  N.  J.  Eq.  538,  17  Atl. 
684;  Schlitz  v.  Koch,  138  App.  Div. 
535,  123  N.  Y.  S.  302;  Hall  v.  Erwin, 
60  Barb.  (N.  Y.)  349;  Kursheedt  v. 
McCune,  44  Hun  623,  8  N.  Y.  St. 
440,  20  Abb.  N.  Cas.  (N.  Y.)  265; 
Real  Estate  Trust  Co.  v.  Rader,  53 
How.  Pr.  (N.  Y.)  231;  Day  v.  Per- 
kins, 2  Sandf.  Ch.  (N.  Y.)  359;  Ca- 
rothers  v.  Sims,  194  Pa.  St.  386,  45 
Atl.  47;  Gill  v.  Hutchinson,  37  Leg. 
Int.  (Pa.)  293;  Dearman  v.  Trim- 
mier,   26   S.   Car.   506,  2   S.  E.   501. 

•"Guatelli  v.  Brown  (N.  J.  Eq.), 
92  Atl.  904;  Riley  v.  Hopkinson  (N. 
J.  Eq.),  88  Atl.  1077.  See  also 
Gantt  V.  Gantt,  76  S.  Car.  163,  56 
S.  E.  676. 

"Yates  County  Nat.  Bank  v. 
Baldwin,  43  Hun  (N.  Y.)  136;  New- 
man V.  Overbaugh,  116  N.  Y.  S.  369; 
Pittman  v.  Raysor,  49  S.  Car.  469, 
27  S.  E.  475. 


§    839  ASSIGNMENT    OF   MORTGAGES  3i6 

sufficient  consideration  to  constitute  the  latter  a  bona  fide  purchaser, 
unless  the  assignee  has  given  an  extension  in  time  for  payment  or  sur- 
rendered securities  he  previously  held.®^  When  any  consideration  is 
necessary  to  support  an  assignment,  the  forbearance  of  a  creditor,  and 
his  extension  of  the  time  of  payment,  is  sufficient.*^ 

§  839.    Theory  of  negotiability  inapplicable  to  mortgages. — The 

ground  upon  which  the  decisions  rest  is  chiefly  that,  while  notes  are 
made  negotiable  by  commercial  usage,  or  by  statute,  there  is  no  such 
usage  or  provision  as  to  mortgages,  and  therefore  the  assignee  of  a 
mortgage  takes  it,  as  he  would  any  other  chose  in  action,  subject  to 
all  the  equities  which  subsisted  against  it  while  in  the  hands  of  the 
original  holder.®* 

This  view  was  adopted  in  Colorado,  in  a  case  where  the  mortgagee 
had  a  pledge  of  personal  property  in  addition  to  the  note  and  mort- 
gage, which  were  assigned  before  maturity  to  a  bona  fide  purchaser. 
Previous  to  the  assignment  a  part  of  the  debt  had  been  paid  by  a 
sale  of  a  portion  of  the  property  pledged,  but  no  credit  was  indorsed 
on  the  note.  It  was  held  that  a  mortgagor,  in  a  suit  by  the  assignee 
to  foreclose  the  mortgage,  was  entitled  to  be  credited  with  such  pay- 
ment.*" 

Under  the  California  Civil  Code,  providing  that  the  indorsement 
of  a  non-negotiable  written  contract  shall  transfer  all  the  rights  of 
the  assignor  to  the  assignee,  subject  to  all  equities  and  defenses  exist- 
ing in  favor  of  the  maker  at  the  time  of  indorsement,  it  was  held  that 
the  assignment  of  a  non-negotiable  note  and  mortgage  was  without 
prejudice  to  any  set-ofE  or  other  defense  in  favor  of  the  maker.*" 

""Glidden     v.     Hunt,     26     Pick.  Johnson  v.  Carpenter,  7  Minn.  176. 

(Mass.)  221;  Clark  v.  Flint,  22  Pick.  See  also  Metropolis  Trust  &c.  Bank 

(Mass.)  231,  33  Am.  Dec.  733;  Wa-  v.  Monnier  (Cal.),147  Pac.  265.  The 

terbury  v.  Andrews,  67   Mich.   281,  doctrine   that   an   assignee  can   en- 

34   N.   W.    575;     Tate    v.     Security  force  the  mortgage  for  no  more  than 

Trust  Co.,  63  N.  J.  Eq.  659,  52  Atl.  is  due,   as   between   the   mortgagor 

313;  Newman  v.  Overbaugh,  116  N.  and  mortgagee,  had  its  origin  at  a 

Y.    S.    369;    Pickett   v.    Barron,    29  time   when   the   practice   of   giving 

Barb.  (N.  Y.)  505.     See  also  In  re  mortgages    as    collateral    security 

Wagner,   213   Fed.   682;    French  v.  for  negotiable  paper  was  unknown, 

O'Brien,   52  How.  Pr.    (N.  Y.)    394  and  rested  upon  the  ground  that,  in 

(pre-existing  debt  as  part  of  con-  an  action  at  law  on  the  covenant  or 

sideration).  bond  in  general  use,  such  was  the 

"Worcester    National     Bank     v.  rule.   Duncan  v.  Louisville,  13  Bush 

Cheeney,  87  111.  602.  (Ky.)    378,    26   Am.    Rep.    201,   per 

"  Schultz   V.    Sroelowitz,    191    111.  Gofer,  J.    See  ante  §§  835b,  838. 

249,  61  N.  E.  92;   Medley  v.  Elliott,  '"Longan  v.  Carpenter,  1  Colo.  205. 

62  111.  532;   Bouligny  v.  Fortier,  17  ™  Meyer  v.   Weber,   133   Cal.   681, 

La.  Ann.  121;   Watkins  v.  Goessler,  65  Pac.  1110   (construing  Cal.  Code, 

65  Minn.  118,  67  N.  W.  796;  Hostet-  §  1459). 
ter  V.  Alexander,     22     Minn.     559; 
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§  840.  General  rule  in  United  States  coxirts. — The  generally  ac- 
cepted doctrine  was  affirmed  by  the  Supreme  Court  of  the  United 
States  that  the  assignee  for  value  before  maturity  of  a  negotiable  note 
and  a  mortgage  securing  it  is  unaffected  by  any  equities  to  which  it 
would  be  subject  in  the  hands  of  the  mortgagee,  and  of  which  the  as- 
signee had  no  notice.  Upon  toreelosure,  no  other  or  further  defenses 
are  allowed  against  the  mortgage,  than  would  be  allowed  if  the  ac- 
tion were  brought  in  a  court  of  law  upon  the  note."  Mr.  Justice 
Swayne  answers  the  view  of  the  last  named  case  taken  in  the  lower 
court,  and  in  the  decisions  with  which  that  is  in  accord.  "The  trans- 
fer of  the  note,"  he  says,  "carries  with  it  the  security,  without  any 
formal  assignment  or  delivery  or  even  mention  of  the  latter.  If  not 
assignable  at  law,  it  is  clearly  so  in  equity.  When  the  amount  due  on 
the  note  is  ascertained  in  the  foreclosure  proceeding,  equity  recognizes 
it  as  conclusive,  and  decrees  accordingly.  Whether  the  title  of  the  as- 
signee is  legal  or  equitable  is  immaterial.  The  result  follows  irre- 
spective of  that  question.  The  process  is  only  a  mode  of  enforcing  a 
lien.  All  the  authorities  agree  that  the  debt  is  the  principal  thing 
and  the  mortgage  an  accessory.  Equity  puts  the  principal  and  acces- 
sory upon  a  footing  of  equality,  and  gives  to  the  assignee  of  the  evi- 
dence of  the  debt  the  same  rights  in  regard  to  both.  There  is  no  de- 
parture from  any  principle  of  law  or  equity  in  reaching  this  conclu- 
sion. There  is  no  analogy  between  this  case  and  one  where  a  chose 
in  action  standing  alone  is  sought  to  be  enforced.  The  fallacy  which 
lies  in  overlooking  this  distinction  has  misled  many  able  minds,  and 
is  the  source  of  all  the  confusion  that  exists.  The  mortgage  can  have 
no  separate  existence.  When  the  note  is  paid  the  mortgage  expires. 
It  can  not  survive  for  a  moment  the  debt  which  the  note  represents. 
This  dependent  and  incidental  relation  is  the  controlling  considera- 
tion, and  takes  the  case  out  of  the  rule  applied  to  choses  in  action 
where  such  relation  of  dependence  exists.  Accessorium  non  ducit, 
sequitur  principale." 

§  841.  Assignment  of  mortgage  securing  overdue  or  non-negotiable 
note,  subject  to  equities. — When  the  note  secured  is  overdue  or  non- 

»"  National  Live  Stock    Bank    v.  v.  Prickett,  19  Wall.    (U.   S.)    146, 

First  Nat.  Bank,  203  U.  S.  296,  51  22  L.  ed.  105;    Swift  V.  Smith,  102 

L.  ed.  192,  27  Sup.  Ct.  79,  affg.  15  U.   S.  442,  26  L.  ed.  193,  2  Ky.  L. 

Okla.    194,    79    Pac.    1134;    Chicago  127;     Kenicott    v.    Supervisors,    16 

Railway-Equipment     Co.     v.     Mer-  Wall.    (U.   S.)    452,  21  L.  ed.   319; 

chants'  Nat.  Bank,  136  U.  S.  268,  34  Carpenter  v.  Longan,  16  Wall.   (U. 

L.  ed.  349,  10  Sup.  Ct.  999;   Sawyer  S.)  271. 
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negotiable,  one  who  takes  an  assignment  of  the  mortgage  is  no  longer 
entitled  to  this  protection,  but  takes  it  subject  to  all  defenses  which 
the  mortgagor  might  have  set  up  against  the  original  mortgagee,  al- 
though he  has  no  notice  of  any  such  defense,  and  there  is  nothing 
upon  the  face  of  the  papers  to  indicate  it.  The  mortgage  and  note 
are  subject  to  the  same  equities  that  the  note  would  be  subject  to 
if  not  secured.*'  Since  a  transferee  or  indorsee  of  overdue  negotiable 
paper  takes  it  subject  to  all  equities  and  defenses  between  the  original 
parties,  it  follows  that  an  assignee  taking  a  mortgage  after  maturity 
of  the  note  secured,  takes  subject  to  such  equities  and  defenses.*^  But 
it  has  been  held  that  an  assignee,  in  good  faith  and  for  value,  of  a 
past-due  negotiable  note  secured  by  mortgage,  was  not  bound  by  the 
assignor's  knowledge  of'  a  prior  defectively  recorded  mortgage.'" 

If  the  mortgage  secures  several  notes,  one  of  which  is  overdue  at 
the  time  of  the  assignment,  the  assignee  having  notice  from  the  face 
of  the  notes  that  all  were  executed  upon  the  same  day,  and  that  all 
of  them  were  secured  by  the  same  mortgage,  takes  the  assignment 
subject  not  only  to  the  equities  that  may  exist  between  the  mortgagor 
and  mortgagee  as  to  the  note  that  is  overdue,  but  also  to  such  equities 


°'  San  Jose  Ranch  Co.  v.  San  Jose 
L.  &c.  Co.,  132  Cal.  582,  64  Pac. 
1097;  St.  Louis  Nat.  Bank  v.  Gay, 
101  Cal.  286,  35  Pac.  876;  Trustees 
of  Mutual  Loan  Assn.  v.  Tyre  (Del.), 
81  Atl.  48;  Reddish  v.  Ritchie,  17 
Fla.  867;  Howard  v.  Gresham,  27 
Ga.  347;  Scott  v.  Magloughlin,  133 
111.  33,  24  N.  E.  1030;  Miller  v. 
Marckle,  21  111.  152;  Hazle  v.  Bondy, 
70  111.  App.  185,  affd.  173  111.  302, 
50  N.  E.  671;  Sharts  v.  Await,  73 
Ind.  304;  Fish  v.  French,  15  Gray 
(Mass.)  520;  Cooper  v.  Smith,  75 
Mich.  247,  42  N.  W.  815;  McKenna 
V.  Kirkwood,  50  Mich.  544,  15  N.  "W. 
898;  Robeson  v.  Robeson,  50  N.  J. 
Eq.  465,  26  Atl.  563,  affg.  23  Atl.  612; 
Owen  v.  Evans,  134  N.  Y.  514,  31 
N.  E.  999;  Hubbell  &c.  Co.  v.  Brick- 
man,  64  Misc.  370,  118  N.  Y.  S.  340 
(overdue  bond  and  mortgage); 
Beaufort  County  Lbr.  Co.  v.  Dail,  112 
N.  Car.  350,  17  S.  E.  527;  Whitney 
V.  Traynor,  74  Wis.  289,  42  N.  W. 
267.  A  purchaser  of  a  note  and 
mortgage  after  maturity  and  after  a 
void  foreclosure  sale  acquires  no 
rights  against  one  in  possession  un- 
der conveyances  from  the  purchaser 


at  the  sale.  Nash  v.  Northwest 
Land  Co.,  15  N.  Dak.  566,  108  N.  W. 
792 

^Marshall  v.  Shift,  130  Ala.  545, 
30  So.  335;  Hlggins  v.  McDonald,  17 
Cal.  289;  Howard  v.  Gresham,  27 
Ga.  347;  Hazle  v.  Bondy,  70  111.  App. 
185,  aftd.  173  111.  302,  50  N.  E.  671; 
Sprague  v.  Graham,  29  Maine  160; 
Fish  V.  French,  15  Gray  (Mass.) 
520;  McKenna  v.  Kirkwood,  50  Mich. 
544,  15  N.  W.  898;  Nichols  v.  Lee, 
10  Mich.  526,  82  Am.  Dec.  57;  Robe- 
son V.  Robeson,  50  N.  J.  Eq.  465,  26 
Atl.  563;  Owen  v.  Evans,  134  N.  Y. 
514,  31  N.  E.  999;  Beaufort  County 
Lumber  Co.  v.  Dail,  112  N.  Car.  350, 
17  S.  B.  527;  British  American  Mtg. 
Co.  V.  Smith,  45  S.  Car.  83,  22  S.  E. 
747;  Patterson  v.  Rabb,  38  S.  Car. 
138,  17  S.  E.  463,  19  L.  R.  A.  831; 
Whitney  v.  Traynor,  74  Wis.  289,  42 
N.  W.  267;  United  States  v.  Sturges, 
Fed.  Cas.  No.  16414,  1  Paine  525. 
See  also  Gllfeather  v.  Cohen,  211 
Mass.  119,  97  N.  B.  625. 

™  Congregational  Church  Bldg. 
Soc.  V.  Scandinavian  Free  Church, 
24  Wash.  433,  64  Pac.  750. 
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as  to  the  notes  not  due.  One  of  the  notes  being  past  due  puts  the  as- 
signee upon  inquiry  as  to  that  note,  and  an  inquiry  as  to  that  involves 
an  investigation  as  to  all  the  notes,  as  they  constitute  one  transac- 
tion." 

But  when  it  is  said  that  an  assignee  of  a  mortgage  and  note  when 
overdue  takes  them  subject  to  the  equities  existing  between  the  par- 
ties to  the  mortgage,  it  is  to  be  understood  that  only  such  equities  at- 
tach as  attach  to  that  particular  note,  and  would  be  available  between 
those  parties  to  control,  qualify,  or  extinguish  the  demand.  The  only 
equitable  defenses  which  such  an  assignee  has  to  guard  against  are 
those  which  have  arisen  since  the  execution  of  the  note,  and  which 
are  not  collateral  but  relate  to  the  note  itself;  and  those  which  are 
inherent  in  the  note,  and  would  show  it  to  have  been  void  ab  initio, 
such  as  fraud,  mistake,  or  absence  of  consideration.  Therefore,  where 
a  mortgage  note  was  indorsed  and  the  mortgage  assigned  after  ma- 
turity by  the  mortgagee  to  his  attorney  for  the  purpose  of  collection, 
and  the  latter  sold  and  transferred  the  same  to  an  innocent  purchaser 
for  value,  and  without  notice  of  the  want  of  authority  in  the  attorney 
or  of  his  fraud  upon  his  client,  no  relief  can  be  afforded  the  latter. 
Moreover,  as  the  loss  must  fall  in  such  case  upon  one  of  two  innocent 
parties,  it  should  fall  upon  him  who  has  most  trusted  the  party 
through  whom  the  loss  came ;  and  in  this  case  the  loss  should  fall  upon 
the  mortgagee.''^ 

Moreover,  an  assignment  made  to  secure  a  pre-existing  debt  does 
not  give  the  assignee  the  position  of  a  purchaser  for  value,  and  entitle 
him  to  hold  the  mortgage  free  of  the  equities  to  which  his  assignor 
was  subject;  but  in  such  case,  although  he  takes  the  note  before  ma- 
turity, he  takes  it  subject  to  such  equities.'^* 

The  fact  that  instalments  of  interest  are  overdue  and  unpaid  upon 
a  mortgage  note  at  the  time  of  its  assignment,  or  that  the  note  is  in- 
dorsed without  recourse,  does  not  affect  the  rights  of  the  assignee  as 
a  bona  fide  holder.'*  Mere  circumstances  of  suspicion  of  infirmity  in 
the  title  to  the  note,  or  knowledge  of  facts  that  would  excite  suspicion 

"Abele  v.    McGulgan,    78    Mich.  Newman  v.  Overbaugh,  116  N.  Y.  S. 

415,  44  N.  W.  393.  369;    Pickett    v.    Barron,    29    Barb. 

"Eversole  v.   Maull,   50   Md.   95.  (N.  Y.)  505.    See  ante  §  838. 

''Glidden     v.     Hunt,     24     Pick.  "Kelley  v.  Whitney,  45  Wis.  110. 

(Mass.)  221;  Clark  v.  Flint,  22  Pick.  See  also  Cromwell  v.  County  of  Sac, 

(Mass.)   231,  33  Am.  Dec.  733;   Wa-  96  U.  S.  51,  24  L.  ed.  681;   National 

terbury  v.   Andrews,   67   Mich.   281,  Bank  v.  Kirby,  108  Mass.  497;  Jones 

34  N.  W.  575;  Tate  v.  Security  Trust  on  Corp.  Bonds  and  Mtg.,  §  188. 
Co.,  63  N.  J,  Eq.  559,  52  Atl.  313; 
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in  the  mind  of  a  prudent  man,  if  there  is  no  bad  faith,  does  not  affect 
the  rights  of  a  purchaser.''® 

§  841a.    Assignment  of  mortgage  without  separate  obligation. — 

If  no  note  or  other  personal  obligation  is  given  with  the  mortgage, 
but  it  merely  secures  a  debt  or  liability  not  evidenced  by  any  sep- 
arate obligation,  a  subsequent  assignee  of  the  mortgage  takes  it  sub- 
ject to  the  equities  in  favor  of  the  mortgagor.  The  mortgage  itself  is 
not  a  negotiable  instrument.'^® 

A  mortgage  given  to  indemnify  the  mortgagee  against  loss  as  a 
surety  upon  a  note  is  not  negotiable  under  the  law  merchant,  for  the 
mortgage  in  such  ease  is  not  an  incident  to  the  note,  and  does  not 
as  such  pass  with  it  to  a  third  person.  The  assignee  of  such  a  mort- 
gage takes  it  subject  to  the  equities  between  the  mortgagor  and  mort- 
gagee, and  with  no  other  rights  than  his  assignor  had.'" 

A  mortgage  was  executed  to  secure  the  repayment  of  money  given 
the  mortgagor,  upon  an  oral  understanding  that  an  arrangement 
should  be  made  whereby  he  should  provide  a  permanent  home  and 
life  support  for  the  mortgagee.  An  agreement  for  such  support  was 
afterward  signed  in  duplicate,  and  left  with  the  mortgagee,  but  neither 
copy  was  delivered  to  the  mortgagor;  and  it  did  not  appear  whether 
the  agreement  was  absolute,  or  conditioned  upon  the  satisfaction  of 
the  mortgagee  with  the  support.  After  living  some  time  with  the 
mortgagor,  the  mortgagee  left  to  reside  with  a  third  person  to  whom 
he  assigned  the  mortgage,  and  who  understood  the  agreement  made 
with  the  mortgagor.  It  was  held  that  a  finding  that  the  assignee 
was  a  bona  fide  purchaser  was  justified,  and  not  against  the  evi- 
dence.''* 

§  842.  Assignment  of  bonds  and  non-negotiable  instruments  sub- 
ject to  equities — Consideration. — The  rule,  that  the  assignee  of  a  mort- 
gage before  maturity  takes  it  free  from  existing  equities,  applies  only 
to  such  mortgages  as  are  collateral  to  negotiable  notes.  Where  the 
debt  secured  by  a  mortgage  is  not  created  or  evidenced  by  a  negotiable 
promissory  note,  the  assignee  receives  merely  a  chose  in  action,  and 
therefore  takes  the  security  subject  to  any  equities  and  defenses 
against  it  in  the  hands  of  the  original  mortgagee,  whether  or  not  he 
had  notice  thereof.'* 

''"Kelley  v.  Whitney,  45  Wis.  110;  "Corbett  v.  Woodward,  5  Sawyer 

Jones    on    Corp.    Bonds    and    Mtg.,  (U.  S.)  403. 

§  194.  "Franks  v.  Neisler,  97  Wis.  364, 

"Castle  v.   Castle,   78   Mich.   298,  72  N.  W.  887. 

44  N.  W.  378.  "  United    States   v.    Sturges,   Fed. 
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A  bond  not  being  a  negotiable  instrument  is  subject,  when  assigned, 
to  all  equities  existing  between  the  original  parties  to  it;  and  of 


Cas.  No.  16414,  1  Paine  525;  Taylor 
V.  Jones,  165  Cal.  108,  181  Pac.  114; 
Adams  v.  Hopkins,  144  Cal.  19,  77 
Pac.  712;  Meyer  v.  Weber,  133  Cal. 
681,  65  Pac.  1110;  San  Jose  Ranch 
Co.  V.  San  Jose  Land  &c.  Co.,  132 
Cal.  582,  64  Pac.  1097;  Mentry  v. 
Broadway  Bank  &c.  Co.,  20  Cal.  App. 
388,  129  Pac.  470;  Reddish  v.  Ritchie, 

17  Fla.  867;  Foster  v.  McGuire,  96 
Ga.  447,  23  S.  E.  398;  Hazle  v.  Bondy, 
173  111.  302,  50  N.  E.  671;  Buehler 
V.  McCormick,  169  111.  269,  48  N.  E. 
287;  Shippen  v.  Whlttier,  117  111. 
282,  7  N.  E.  642;  Towner  v.  McClel- 
land, 110  111.  542;  Ellis  v.  Sisson, 
96  111.  105;  Hass  r.  Lobstein,  108 
111.  App.  217;  Elser  v.  Williams, 
104  111.  App.  238;  Sharts  v.  Await, 
73  Ind.  304;  Henry  v.  State  Bank, 
131  Iowa  97,  107  N.  W.  1034;  Tabor 
V.  Foy,  56  Iowa  539,  9  N.  W.  897; 
Yerger  v.  Barz,  56  Iowa  77,  8  N.  W. 
769;  Burbank  v.  Warwick,  52  Iowa 
493,  3  N.  W.  519;  Bull  v.  Sink,  8 
Kans.  860,  57  Pac.  853;  Brou  v.  Bec- 
nel,  20  La.  Ann.  254;  Cumberland 
Coal  &c.  Co.  V.  Parish,  42  Md.  598; 
Frederick  Cent.   Bank  v.   Copeland, 

18  Md.  305,  81  Am.  Dec.  597;  Walker 
V.  Thompson,  108  Mich.  686,  66  N. 
W.  584;  Cooley  v.  Harris,  92  Mich. 
126,  135,  52  N.  W.  997;  Castle  v. 
Castle,  78  Mich.  298,  44  N.  W.  378; 
Cooper  V.  Smith,  75  Mich.  247,  42 
N.  W.  815;  Humphrey  v.  Beckwith, 
48  Mich.  151,  12  N.  W.  28;  Terry  v. 
Tuttle,  24  Mich.  206,  213;  Nichols 
V.  Lee,  10  Mich.  526,  82  Am.  Dec. 
57;  Dutton  v.  Ives,  5  Mich.  515; 
Reeves  v.  Scully,  Walk.  (Mich.) 
248;  Russell  v.  Walte,  Walk. 
(Mich.)  31;  Paulsen  v.  Koon,  85 
Minn.  240,  88  N.  W.  760;  Redin  v. 
Branhan,  43  Minn.  283,  45  N.  W. 
445;  Farmers'  Bank  v.  Douglass,  11 
Sm.  &  M.  (Miss.)  469;  Missouri 
Real  Estate  Syndicate  v.  Sims,  179 
Mo.  679,  78  S.  W.  1006;  Richardson 
V.  Woodruff,  20  Nebr.  132,  29  N.  W. 
307;  Clark  v.  Clark,  62  N.  H.  267; 
Voorhees  v.  Nixon,  72  N.  J.  Eq.  791, 
66  Atl.  192;  Tate  v.  Security  Trust 
Co.,  63  N.  J.  Eq.  559,  52  Atl.  313; 
Davis  V.  Piggott,  56  N.  J.  Eq.  634, 
39  Atl.  698;   Magie  v.  Reynolds,  51 


N.  J.  Eq.  113,  26  Atl.  150;  Hutchin- 
son V.  Abbott,  3S  N.  J.  Eq.  379; 
Vredenburgh  v.  Burnet,  31  N.  J.  Eq. 
229;  Union  Nat.  Bank  v.  Pinner,  25 
N.  J.  Eq.  495;  Bennett  v.  Hadsell, 
23  N.  J.  Eq.  174;  Kamena  v.  Huel- 
big,  23  N.  J.  Eq.  78;  Musgrove  v. 
Kennell,  23  N.  J.  Eq.  75;  Atwater  v. 
Underbill,  22  N.  J.  Eq.  599,  606; 
Andrews  v.  Torrey,  14  N.  J.  Bq. 
355;  Dunn  v.  Seymour,  11  N.  J.  Eq. 
278;  Losey  v.  Simpson,  11  N.  J.  Eq. 
246;  Cornish  v.  Bryan,  10  N.  J.  Eq. 
146;  Shotwell  v.  Matthews  (N.  J. 
Eq.),  21  Atl.  1067;  Hill  v.  Hoole, 
116  N.  Y.  299,  22  N.  E.  547,  5  L.  R. 
A.  620;  Briggs  v.  Langford,  107  N. 
Y.  680,  14  N.  E.  502;  Bennett  v. 
Bates,  94  N.  Y.  354;  Green  v.  Fry, 
93  N.  Y.  353;  Westbrook  v.  Gleason, 
79  N.  Y.  23;  Wanzer  v.  Cary,  76  N. 
Y.  526;  Reid  v.  Sprague,  72  N.  Y. 
457;  Davis  v.  Bechstein,  69  N.  Y. 
440,  25  Am.  Rep.  218;  Crane  v.  Tur- 
ner, 67  N.  Y.  437;  Union  College  v. 
Wheeler,  61  N.  Y.  88,  107;  Ingra- 
ham  V.  Disborough,  47  N.  Y.  421; 
Mickles  v.  Townsend,  18  N.  Y.  575; 
Hubbell  &c.  Co.  v.  Brickman,  64 
Misc.  370,  118  N.  Y.  S.  340;  Sav.  &c. 
Assn.  V.  Rampe,  116  N.  Y.  S.  597; 
Newman  v.  Overbaugh,  116  N.  Y. 
S.  369;  Cassel  v.  Regierer,  114  N.  Y. 
S.  601;  Parmerter  v.  Colrick,  32  App. 
Div.  631,  53  N.  Y.  S.  1111;  Merkle  v. 
Beidleman,  30  App.  Dlv.  14,  51  N.  Y. 
S.  916;  Rochester  Sav.  Bank  v. 
Whitmore,  25  App.  Div.  491,  49  N. 
Y.  S.  862;  Sparling  v.  Wells,  24  App. 
Div.  584,  49  N.  Y.  S.  321;  Dodge  v. 
Manning,  19  App.  Div.  29,  46  N.  Y. 
S.  1049;  Rapps  v.  Gottleib,  67  Hun 
115,  51  N.  Y.  St.  195,  22  N.  Y.  S. 
52,  affd.  in  142  N.  Y.  164,  36  N.  E. 
1052;  Rice  v.  Dewey,  54  Barb.  (N. 
Y.)  455;  Clute  v.  Robison,  2  Johns. 
(N.  Y.)  595;  Bank  of  Niagara  v. 
Rosevelt,  9  Cow.  (N.  Y.)  409,  Hopk. 
579;  James  v.  Morey,  2  Cow.  (N. 
Y.)  246,  14  Am.  Dec.  475;  Ellis  v. 
Messervie,  11  Paige  (N.  Y.)  467; 
Pendleton  v.  Fay,  2  Paige  (N.  Y.) 
202;  Evans  v.  Ellis,  5  Denio  (N. 
Y.)  640;  Hartley  v.  Tatham,  10 
Bosw.  (N.  Y.)  273;  Bank  of  Sav- 
ings V.  Frank,  13  Jones  &  S.  (N.  Y.) 
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course  is  subject  to  such  equities  •vrhen  assigned  with  the  mortgage, 
which  is  collateral  to  it.*"   Therefore  any  defense  to  which  the  bond 


404;  Taylor  v.  Cannon,  153  N.  Car. 
101,  68  S.  E.  1058;  First  Nat.  Bank 
V.  Honeyman,  6  Dak.  275,  42  N.  W. 
771;  Timmerman  v.  Howell,  2  Ohio 
Cir.  Ct.  27,  1  Ohio  Cir.  Dec.  342; 
"Wilson  V.  Ott,  173  Pa.  St.  253,  34 
Atl.  23,  51  Am.  St.  767;  Gelger  v. 
Peterson,  164  Pa.  St.  352,  30  Atl. 
262;  Morgan's  Appeal,  125  Pa.  St. 
661,  17  Atl.  641;  Theyken  v.  Howe 
Machine  Co.,  109  Pa.  St.  95;  Bar- 
nest  V.  Hoskins,  100  Pa.  St.  551; 
Reineman  v.  Robb,  98  Pa.  St.  474; 
Twitchell  v.  McMurtrie,  77  Pa.  St. 
383;  Horstman  v.  Gerker,  49  Pa.  St. 
282,  88  Am.  Dec.  501;  Pryor  v.  Wood, 
31  Pa.  St.  142;  Mott  v.  Clark,  9  Pa. 
St.  399,  49  Am.  Dec.  566;  Patterson 
V.  Rabb,  38  S.  Car.  138,  17  S.  E. 
643;  Harris  v.  McCaslin,  31  S.  Car. 
420,  10  S.  E.  104;  Moffatt  v.  Hardin, 
22  S.  Car.  9;  Gantt  v.  Gantt,  15  S. 
Car.  610;  Holbrook  v.  Colburn,  6 
Rich.  Eq.  (S.  Car.)  289,  299;  May- 
bin  V.  Kirby,  4  Rich.  Eq.  (S.  Car.) 
105,  116;  Cantey  v.  Blair,  1  Rich. 
Eq.  (S.  Car.)  49;  Citizens'  Bank  v. 
Shaw,  14  S.  Dak.  197,  84  N.  W.  779; 
Goulding  v.  Bunster,  9  Wis.  513; 
Croft  V.  Bunster,  9  Wis.  503;  Mar- 
tineau  v.  McCollum,  3  Pinn.  (Wis.) 
455,  4  Chandl.  153;  Winn  v.  Ham, 
R.  M.  Charlt.  70.  But  see  Hollen- 
beck  V.  Stearns,  73  Iowa  570,  35  N. 
W.  643;  Carpenter  v.  Allen.  16  La. 
Ann.  435;  Barry  v.  Stover,  20  S. 
Dak.  459,  107  N.  W.  672. 

"  Scott  V.  Shreeve,  12  Wheat.  (U. 
S.)  605,  6  L.  ed.  744;  Withers  v. 
Greene,  9  How.  (U.  S.)  213,  13  L. 
ed.  109;  Bell  v.  Nimmo,  5  McLean 
(U.  S.)  109,  Fed.  Cas.  No.  1258. 
(though  bonds  are  assignaole  un- 
der the  state  laws) ;  Bacon  v.  War- 
ner, 1  Root  (Conn.)  349;  Estep  v. 
Watkins,  1  Bland  (Md.)  486;  Md. 
Pub.  Gen.  Laws,  art.  8,  §  3;  Natchez 
V.  Minor,  9  Sm.  &  M.  (Miss.)  544, 
48  Am.  Dec.  727;  Voorhees  v.  Nixon, 
72  N.  J.  Eq.  791,  66  Atl.  192;  Black 
V.  Thurston,  71  N.  J.  Eq.  643,  63  Atl. 
999;  Cornish  v.  Bryan,  10  N.  J.  Eq. 
146;  Parmerter  v.  Colrick,  32  App. 
Div.  631,  53  N.  Y.  S.  1111;  Bixby 
V.  Barklie,  26  Hun  (N.  Y.)  275; 
Western  Bank  v.  Sherwood,  29  Barb. 


(N.    Y.)   383;   Mldwood    Park    Co. 
V.      Baker,     128   N.     Y.      S.      954, 
affd.   129   N.  Y.   S.   1136;     Newman 
V.  Overbaugh,  116  N.  Y.  S.  369;  El- 
dred    v.    Hazlett,    33    Pa.    St.    307; 
Metzgar  v.  Metzgar,  1  Rawle   (Pa.) 
227    (rule    applied    to    secured   as- 
signees) ;    Houk  V.   Foley,   2   Penr. 
&    W.     (Pa.)     245;     Stokes    v.    De- 
wees,  24  Pa.  Sup.  Ct.  471;   Bury  v. 
Hartman,  4  Serg.  &  R.    (Pa.)   175; 
Solomon  y.  Kimmel,  5  Binn.   (Pa.) 
232;    Bundle  v.   Ettwein,   2   Yeates 
(Pa.)  23,  6  Binney  137  note;  Inglis 
V.  Inglis,  2  Dall.   (Pa.)  45,  1  L.  ed. 
282;    Wheeler   v.    Hughes,    1    Dall. 
(Pa.)   23,  1  L.  ed.  20;   Da  Costa  v. 
Shrewsbury,  1  Bay    (S.  Car.)    211; 
Johnson  v.  Pryor,  5  Hayw.   (Tenn.) 
243;   Meredith  v.   Salmon,  21  Grat. 
(Va.)     762;     Stockton    t.    Cook,    3 
Munf.    (Va.)    68,   5   Am.   Dec.   504; 
Mayo  -V.  Giles,  1  Munf.    (Va.)   533; 
Picket    V.    Morris,   2   Wash.    (Va.) 
255;    Buckner  v.   Smith,    1    Wash. 
(Va.)    296,   1   Am.   Dec.   463.     The 
rule  applies  to  purchasers  of  non- 
negotiable     interest     coupons.     Ev- 
ertson  v.  National  Bank,  66  N.  Y. 
14,  23  Am.  Rep.  9. 

This  is  the  form  of  obligation 
chiefly  used  in  connection  with 
mortgages  in  New  York;  and  the 
early  practice  in  Massachusetts  was 
to  give  a  bond  rather  than  a  nego- 
tiable note  for  the  mortgage  debt. 
In  Crane  v.  March,  4  Pick.  (Mass.) 
131,  16  Am.  Dec.  329,  before  the 
Supreme  Court  of  the  latter  state, 
Parker,  C.  J.,  referring  to  the  equi- 
ties of  the  holder  of  a  negotiable 
note  secured  by  mortgage,  said:  "In 
the  form  usually  practiced  in  re- 
gard to  mortgages,  until  lately, 
these  difficulties  could  not  occur, 
for  the  collateral  security  was  a 
bond,  which  not  being  assignable 
at  law,  the  action  upon  it  would  be 
always  in  the  name  of  the  obligee, 
and  the  assignee  in  equity  could 
avail  himself  of  no  means  of  en- 
forcing payment  from  which  the 
obligee  would  be  restricted."  See 
remarks  by  Lord,  J.,  in  Strong  v. 
Jackson,  123  Mass.  60,  63,  25  Am. 
Rep.  16. 
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and  mortgage  were  subject  in  the  hands  of  the  mortgagee  may  still 
be  made  after  they  have  been  transferred  to  another  for  value.  Fraud 
and  duress  in  procuring  the  execution  of  the  bond  is  a  defense  to  the 
mortgage  in  the  hands  of  an  assignee.*^ 

The  consideration  may  be  impeached.*^  A  bond  and  mortgage, 
originally  executed  without  consideration,  and  not  intended  as  a  gift 
can  not  be  enforced  by  the  assignees  thereof  without  consideration, 
who  accepted  the  assignment  without  inquiry  of  the  obligor,  although 
they  had  previously  incurred  liability  as  bondsmen  for  the  mortga- 
gor's husband,  without,  however,  any  agreement  concerning  the  mort- 
gage.'^ And  so  where  a  bond  and  mortgage  were  originally  executed 
without  consideration,  to  facilitate  a  loan,  and  were  assigned  by  the 
mortgagee  for  much  less  than  the  face  of  the  bond,  without  authority 
from  the  obligor,  the  assignee  can  not  recover  the  face  value  of  the 
bond.'*  It  has  been  held  that  where  a  son  accepted  from  the  executors 
of  his  father's  estate  a  bond  and  mortgage,  as  a  part  of  his  distribu- 
tive share  out  of  the  estate,  he  was  a  purchaser  for  a  valuable  consid- 
eration.^'*  The  assignee  of  a  note  which  is  non-negotiable,  or  not  trans- 
ferred so  as  to  pass  under  the  law  merchant,  can  not  enforce  a  deed 
securing  it,  which  is  invalid  because  of  illegality  of  the  considera- 
tion.*" 

Claims  in  set-off,  which  the  mortgagor  might  interpose  against  the 
mortgagee,  may  be  set  up  against  the  mortgage  in  the  hands  of  the 
assignee.  The  assignee  takes  only  the  title  that  the  mortgagee  had. 
The  bond  is  a  mere  chose  in  action,  and  the  mortgage  is  a  chose  in 
action  also.  Neither  instrument  having  any  negotiable  character,  the 
mortgagor's  rights  in  respect  to  the  obligation  are  not  changed  in  any 
way  by  a  transfer  of  the  mortgage.*^    "A  purchaser  of  a  chose  in  ac- 

"  Martineau      v.      McColIum,      4  sold  for  value.     White  v.  Lifrleri, 

Chand.   (Wis.)   153.     See  also  Black  124  111.  App.  641. 

V.   Thurston,   71   N.   J.   Eq.   643,   63  '"Boyer   v.   Webber,   22    Pa.    Sup, 

Atl.  999  (under  statutory  provision).  Ct.  35. 

=^Hill  v.  Hoole,  116  N.  Y.  299,  22  '"Henry  v.  State  Bank,  131  Iowa 

N.  E.  547,  affg.  41  Hun  643.  97,  107  N.  W.  1034. 

"  Carothers  v.   Sims,   194  Pa.   St.  «^  Cumberland  Coal  &c.  Co.  v.  Par- 

386,  45  Atl.  47.  ish,  42  Md.  598;   Hardesty  v.  Jones, 

«Volk  v.  Shoemaker,  229  Pa.  407,  10  Gill  &  J.   (Md.)   404,  420;   Davis 

78  Atl.  933.     Verity  v.  Sternberger,  v.  Bechstein,  69  N.  Y.  440,  25  Am. 

172  N.  Y.  633,  65  N.  B.  1123.     See  Rep.    218;     Moore    v.    Metropolitan 

also  Gantt  v.  Gantt,  76  S.  Car.  163,  Nat.  Bank,  55  N.  Y.  41,  14  Am.  Rep. 

56  S.  E.  676   (assignment  after  ma-  173;     Ingraham   v.    Disborough,    47 

turity).     Trust  deeds,  although  not  'N.  Y.  421;   Mason  v.  Lord,  40  N.  Y. 

made  to  secure  actual  loans  at  the  476;    Reeves   v.    Kimball,   40   N.   Y. 

time     of    their    execution,    become  299;  Bush  v.  Lathrop,  22  N.  Y.  535; 

liens   upon   the   premises   described  Mickles  v.  Townsend,  18  N.  Y.  575; 

therein,     when   they   are   severally  Westfall  v.  Jones,  23  Barb.  (N.  Y.) 

23— Jones  Mtg.— Vol.  II. 
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tion,"  says  Lord  Thurlow/*  "must  always  abide  by  the  case  of  the 
person  from  whom  he  buys ;  that  I  take  to  be  a  universal  rule."  Aside 
from  negotiable  paper,  which  under  the  commercial  law  has  peculiar 
privileges,  the  holder  of  a  chose  in  action  can  not  alienate  anything 
but  the  beneficial  interest  he  possesses.  His  capacity  to  transfer  to 
another  is  exactly  measured  by  his  own  rights.  Except  as  the  codes 
of  practice  and  special  statutes  in  some  states  have  changed  the  rule, 
an  action  by  the  assignee  to  enforce  his  rights  must  be  in  the  name 
of  the  assignor.  Therefore  "every  assignment  of  a  chose  in  action 
is  considered  in  equity  as  in  its  nature  amounting  to  a  declaration  of 
trust,  and  to  an  agreement  to  permit  the  assignee  to  make  use  of  the 
name  of  the  assignor  in  order  to  recover  the  debt  or  to  reduce  the 
property  into  possession."*' 

The  rule  that  the  assignee  of  a  bond  and  mortgage  takes  them 
subject  to  all  equities  which  were  valid  between  original  parties  ap- 
plies only  to  those  defenses  growing  out  of  the  original  transaction 
and  affecting  the  legal  inception  of  the  bond  and  mortgage  which 
were  available  to  the  mortgagor  at  the  time  of  the  assignment  of  the 
mortgage,  and  new  equities  arising,  or  defenses  accruing  thereafter 
are  not  within  its  application.^"  The  broadness  of  the  doctrine  as- 
serted in  Bush  v.  Lathrop,'^  has  been  limited  in  later  decisions  which 
hold  that  a  bona  fide  purchaser  for  valu-e  of  a  non-negotiable  chose 
in  action  from  one  upon  whom  the  owner  has,  by  assignment,  con- 
ferred the  apparent  absolute  ownership,  the  purchase  being  made 
upon  the  faith  of  such  apparent  ownership,  obtains  a  valid  title  as 
against  the  real  owner."^ 

An  assignee  who  takes  a  mortgage  and  bond  with  actual  or  con- 
structive notice  of  the  equities  of  third  persons,  takes  them  subject  to 
such  equities. °'  Where  the  holders  of  corporate  real  estate  bonds  and 
a  mortgage  securing  them  had  notice  of  a  building  agreement,  for 

9;    Ely  v.   McKnigM,   30   Bow.   Pr.  41;  McNeil  v.   Tenth   Nat.  Bank,  46 

(N.  Y.)   97;  Richards  v.  Warring,  1  N.  Y.  325. 

Keyes     (N.    Y.)     576;     Theyken    v.        ""  Godeffroy    v.    Caldwell,    2    Cal. 

Howe  Mach.  Co.,  109  Pa.  95.  489,  56  Am.  Dec.  360;  Waggoner  v. 

'"Davles  v.   Austen,   1   Ves.   Jun.  German-American  Title  Co.,  22  Ky. 

247.  L.  215,  56  S.  W.  961;  Kent  v.  Melius, 

^2  Story  Eq.  Jur.  §  1040.  69  Mich.  71,  37  N.  W.  48;  Hovey  v. 

•"Merchants'   Bank  v.   Weill,   163  Hill,  3  Lans.   (N.  Y.)  167;   Mathews 

N.  Y.  486,  57  N.  E.  749,  revg.  30  App.  v.  Heyward,  2  S.  Car.  239.     Deliv- 

Div.  14.  ery  of  the   mortgage   without  the 

"^22  N.  Y.  535.  bond    is    sufficient    to    put    the  as- 

»^  Merchants'   Bank  v.  Weill,  163  signee   upon    inquiry    and    charge 

N.  Y.  486,  57  N.  E.  749;   Greene  v.  him  with  notice  of  a  former  assign-  ,; 

Warnick,   64   N.   Y.    220;    Moore  v.  ment.     Syracuse  Sav.  Bank  v.  Mer- 

Metropolitan   Nat.   Bank,   55   N.   Y.  rick,  182  N.  Y.  387,  75  N.  E.  232. 
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investment  of  the  niortgage  funds,  both  from  the  corporation  and 
from  recitals  in  the  mortgage,  and  also  notice  that  only  the  founda- 
tion of  the  house  was  then  built,  the  obligors,  who  had  no  notice  that 
the  bonds  were  to  be  sold  for  the  erection  of  the  building,  are  not 
estopped  to  plead  as  a  defense  the  failure  of  the  corporation  to  ad- 
vance the  amount  of  the  bonds  as  agreed."*  It  has  been  held  that  bona 
fide  holders  for  value  of  state  bonds,  indorsed  by  the  governor  and 
referring  to  his  statutory  authority,  are  not  chargeable  with  con- 
structive notice  that  the  bonds  are  not  first  mortgage  bonds,  as  re- 
quired by  the  act.°° 

In  Pennsylvania  the  right  of  an  obligor  to  defend  against  an  as- 
signee of  the  bond  and  mortgage  is  limited  to  matters  affecting  the 
existence  of  the  debt,  to  want  of  consideration,  and  to  claims  in  set- 
off. The  mortgagor  can  not  assert  against  an  assignee  of  the  mortgage 
and  bond  a  secret  equity;  or  an  agreement  with  the  obligee  merely 
collateral;  or  an  agreement  inconsistent  with  the  purport  or  legal 
effect  of  the  instruments.""  Thus,  for  instance,  the  assignee  is  not 
affected  by  a  collateral  agreement  between  the  mortgagor  and  mort- 
gagee, made  at  the  time  of  the  execution  of  the  mortgage,  of  which 
he  had  no  notice,  that  the  mortgagee  should  release  the  lien  of  the 
mortgage  from  any  lots  included  in  the  mortgage  which  the, mortgagor 
might  sell  on  receiving  a  reasonable  amount  of  the  purchase-money  f 
moreover,  when  a  mortgage  and  bond  have  been  made  for  the  purpose 
of  enabling  the  mortgagor  to  raise  money,  the  purchaser  is  not  affected 
by  any  want  of  consideration  or  defense  the  mortgagor  had  against  the 
mortgagee;  for  otherwise  the  mortgagor  would  be  enabled  to  perpe- 
trate a  fraud,  and  to  use  that  fraud  to  his  own  advantage."* 

The  owner  of  an  equity  of  redemption  having  made  a  partial  pay- 
ment upon  a  bond  and  mortgage  gave  to  the  mortgagee  his  negotiable 
note  for  the  remainder  due  upon  the  mortgage,  and  several  times  re- 
newed it  with  the  understanding  that  the  mortgagee  should  continue 

"Waggoner  v.   German- American  ties.    Pox  v.  Iron  Co.,  17  Leg.  Int. 

Title  Co.,  22  Ky.  L.  215,  56   S.  W.  (Pa.)   149. 
961.  "McMasters   v.   "Wilhelm,    85    Pa. 

»=  Young  V.  Montgomery  &c.  R.  Co.,  St.  218. 
2  Woods  (U.S.)  606,  Fed.  Cas.  No.        ''Per    Strong,    J.,    in    Common- 

18166.  wealth   v.    Councils    of   Pittsburgh, 

"Commonwealth   v.   Councils    of  34  Pa.  St.  496.     See  also  Mclntire 

Pittsburgh,    34    Pa.    St.    496,    520;  v.  Yates,  104  111.  491;  Glahn  v.  Dun- 

Pryor  v.  Wood,  31  Pa.  St.  142;   Da-  ham,   18  Ohio  Cir.  Ct.   797,  4  Ohio 

vis  v.  Barr,  9  Serg.  &  R.   (Pa.)  137,  Cir.   Dec.   177;    Thompson   v.  Hum- 

141.    A  bona  fide  purchaser  of  cou-  boldt  Safe  Deposit  &c.  Co.,  6  Sad. 

pon  bonds  of  a  corporation  without  (Pa.)  450,  9  Atl.  511. 
notice  takes  free  from  prior  equi- 
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to  hold  the  mortgage.  The  latter,  however,  assigned  the  note  to  one 
person  and  the  bond  and  mortgage  to  another  who  had  no  knowledge 
of  the  mortgagee's  collateral  agreement  about  the  note.  It  was  held 
that  the  assignee  should  be  protected,  and  that  the  loss  should  fall 
upon  the  maker  of  the  note,  who  by  his  negligence  had  put  it  in  the 
power  of  the  mortgagee  to  cause  the  loss."" 

§  843.     Assignment  free  from  secret  equities  of  third  persons. — 

Whether  the  rule  is  limited  to  equities  between  the  original  parties  is 
a  question  upon  which  different  courts  are  not  in  accord.  In  most 
jurisdictions,  the  rule  that  the  assignee  of  a  bond  and  mortgage,  which 
are  merely  choses  in  action,  takes  them  subject  to  existing  equities,  is 
limited  in  its  application  to  such  equities  only  as  existed  between  the 
mortgagor  and  mortgagee,  and  is  not  extended  to  those  existing  be- 
tween the  mortgagee  and  third  persons.  Consequently,  a  bona  fide 
assignee  of  a  mortgage  takes  the  same  free  from  any  latent  or  secret 
equities  in  favor  of  third  persons,  of  which  he  had  no  notice.^    The 


,    "  Jeffers  v.  Gill,  91  Pa.  St.  290. 

^Bronson  v.  La  Crosse  &c.  R.  Co., 
2  Wall.  (U.  S.)  283,  17  L.  ed.  725; 
Myers  v.  Hazzard,  4  McCrary  (U. 
S.)  94;  McDaniel  v.  Stroud,  106  Fed. 
486.  45  C.  C.  A.  446;  Hubbard  v. 
Turner,  Fed.  Cas.  No.  6819,  2  Mc- 
Lean 519;  Goldthwalte  v.  National 
Bank,  67  Ala.  549;  Tison  v.  Associ- 
ation, 57  Ala.  323;  County  Bank  v. 
Fox,  119  Cal.  61,  51  Pac.  11;  Jones 
V.  Quinnipiack  Bank,  29  Conn.  25; 
Schultz  V.  Sroelowitz,  191  111.  249, 
€1  N.  E.  92;  Humble  v.  Curtis,  160 
HI.  193,  43  N.  E.  749;  Himrod  v. 
Oilman,  147  111.  293,  35  N.  E.  373; 
MuUanphy  Bank  v.  Schott,  135  111. 
655,  26  N.  E.  640,  25  Am.  St.  401; 
Silverman  v.  Bullock,  98  111.  11; 
Sumner  v.  Waugh,  56  111.  531; 
Walker  v.  Dement,  42  111.  272;  Olds 
V.  Cummings,  31  111.  188;  Kittler  v. 
Studabaker,  113  111.  App.  342,  352; 
Mann  v.  Merchants'  L.  &c.  Co.,  100 
111.  App.  224;  Dillon  v.  Shugar,  73 
Iowa  434,  35  N.  W.  509;  Bach  v.  Ab- 
bott, 6  La.  Ann.  809;  Pierce  v. 
Faunce,  47  Maine  507;  Fairfield  v. 
McArthur,  15  Gray  (Mass.)  526; 
Bloomer  v.  Henderson,  8  Mich.  395, 
77  Am.  Dec.  453;  Cicotte  v.  Gag- 
nier,  2  Mich.  381;  Moffett  v.  Parker, 
71  Minn.  139,  73  N.  W.  850,  70 
Am.  St.  319;   Warren  v.  Hayes,  74 


N.  H.  355,  68  Atl.  193;  Tate  v.  Se- 
curity Trust  Co.,  63  N.  J.  Eq.  559, 
52  Atl.  313;  Vredenburgh  v.  Bur- 
net, 31  N.  J.  Eq.  229;  Ferdon  v. 
Miller,  34  N.  J.  Eq.  10,  modified  34 
N.  J.  Eq.  531;  Sprague  v.  Drew  (N. 
J.  Eq.),  6  Atl.  307;  Appleton  v. 
Small,  31  N.  J.  Eq.  382;  Putnam  v. 
Clark,  29  N.  J.  Eq.  412;  De  Witt  v. 
Van  Sickle,  29  N.  J.  Eq.  209;  Starr 
V.  Haskins,  26  N.  J.  Eq.  415;  Wood- 
ruff V.  Depue,  14  N.  J.  Eq.  168;  Lo- 
sey  V.  Simpson,  11  N.  J.  Eq.  246; 
Bigley  v.  Jones,  114  Pa.  St.  510,  7 
Atl.  54;  Reineman  v.  Robb,  98  Pa. 
St.  474;  Downey  v.  Tharp,  63  Pa. 
St.  322;  Blair  v.  Mathiott,  46  Pa. 
St.  262;  Pryor  y.  Wood,  31  Pa.  St. 
142;  Philips  v.  Bank  of  Lewistown, 
18  Pa.  St.  394;  Mott  v.  Clark,  9  Pa. 
St.  399,  49  Am.  Dec.  566;  Weth- 
rill's  Appeal,  3  Grant  (Pa.)  281; 
Boyer  v.  Webber,  22  Pa.  Super.  Ct. 
35;  Porter  v.  King  (Pa.),  1  Fed. 
755;  Van  Burkleo  v.  Southwestern 
Mfg.  Co.  (Tex.  Civ.  App.),  39  S.  W. 
1085;  Congregational  Church  Bdg. 
Soc.  T.  Scandanavian  Free  Church, 
24  Wash.  433,  64  Pac.  750;  Croft  v. 
Bunster,  9  Wis.  503.  See  also  Mc- 
Clure  V.  American  Nat.  Bank 
(Fla.),  64  So.  427;  Taylor  v. 
American  Nat.  Bank,  63  Fla.  631, 
57  So.  678,  Ann.  Cas.   1914A,  309; 
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reason  for  this  limitation  seems  a  strong  one.  "The  assignee,"  says 
Chancellor  Kent/  "can  always  go  to  the  debtor,  and  ascertain  what 
claims  he  may  have  against  the  bond,  or  other  chose  in  action,  which 
he  is  about  purchasing  from  the  obligee ;  but  he  may  not  be  able,  with 
the  utmost  diligence,  to  ascertain  the  latent  equity  of  some  third  per- 
son against  the  obligee.  He  has  not  any  object  to  which  he  can  direct 
his  inquiries;  and  for  this  reason  the  claim  of  the  assignee,  without 
notice  of  a  chose  in  action,  was  preferred,  in  the  case  of  Eedfearn  v. 
Terrier,^  to  that  of  a  third  party  setting  up  a  secret  equity  against  the 
assignor.  Lord  Eldon  observed  in  that  case  that,  if  it  were  not  to  be 
so,  no  assignments  could  ever  be  taken  with  safety." 

Of  course,  the  assignee  takes  subject  to  equities  or  the  claims  of 
third  persons,  of  which  he  had  actual  knowledge,*  or  constructive 
notice  by  record ;°  and  the  assignee  is  bound  to  exercise  due  diligence 
in  making  reasonable  inquiry."  It  has  been  held  that  although  an 
assignee  has  notice  of  a  latent  equity  or  secret  trust,  he  may  never- 
theless take  advantage  of  want  of  notice  to  his  assignor.'  An  assignee 
is  not  protected  against  the  equities  of  third  persons,  if  the  assign- 
ment was  taken  without  consideration,^  or  after  maturity  of  the  debt 
secured.® 

Where  a  vendor  of  low  land  of  small  value  covenanted  to  fill  in  the 
same,  and  the  purchaser  gave  a  mortgage  for  the  price,  based  on  the 

Glidden  v.  Hunt,  24  Pick.    (Mass.)  Reid   v.    Sprague,    72    N.    Y.    457; 

221.     In    Goldthwaite   v.    Bank,    67  Pitcher  v.  Carter,  4  Sandf.  Ch.   (N. 

Ala.     549,     554,     the     court     says:  Y.)    1;    Rayburn    v.    Davisson,    22 

"While  it  is  true  that  the  assignee  Ore.    242,    29    Pac.    73S.      See    ante 

of  a  paper  not  negotiable  takes  it  §  835b. 

subject  to  all  the  equities  to  which  °  Buchanan        v.        International 

it  was  subject  in  the  hands  of  the  Bank,    78    111.    500;     Patterson    v. 

assignor,  this  is  here  understood  to  Booth,   103  Mo.   402,  15   S.  W.   543. 

mean  the  equities  existing  between  See   also   United   States  Mortg.   Co. 

the  original  parties,   and  not  equi-  v.  Gross,  93  111.  483,  affd.  108  U.  S. 

ties   which   may   arise   as   to   other  477,  27  L.  ed.   795,  2   Sup.   Ct.   940 

parties  in  the  course  of  the  trans-  (recitals  in  deeds) ;   Orrick  T.  Dur- 

fer."     Followed  in  Dulin  v.  Hunter,  ham,  79  Mo.  174.     See  ante  §  479  et 

98   Ala.    539,   13    So.    301.     The   as-  seq. 

signee  must  be  a  bona  fide  assignee  "Tantum  v.   Green,  21  N.  J.   Eq. 

taking  for  value.     Tate  v.  Security  364;    Hartley  r.   Tatham,  26  How. 

Trust  Co.,  63  N.  J.  Eq.  559,  52  Atl.  Pr.  158,  24  N.  Y.  Sup.  Ct.  246. 

313.  'Bartlett  v.  Varner,  56  Ala.   580. 

^Murray    v.    Lylburn,    2    Johns.  But  see  Siins  v.  Hammond,  33  Iowa 

Ch.   (N.  Y.)   441;   Bebee  v.  Bank,  1  368. 

Johns.  (N.  Y.)  529,  dissenting  opin-  *  Peterson  v.   Reid,   76   N.  J.   Eq. 

ion  by  Kent,  C.  J.  377,  74  Atl.   662;    Hovey  v.  Hill,  3 

=  1  Dow  50.  Lans.  (N.  Y.)  167. 

"Sumner  v.   Waugh.   56   111.   531;  » Owen  v.  Evans,  134  N.  Y.  514,  31 

Albion     State     Bank     v.     Knicker-  N.  E.  999.     See  ante  §  841. 
bocker,  125  Mich.  311,  84  N.  W.  311; 
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valuation  of  the  land  filled  in,  it  was  held  that  a  third  person  there- 
after acquiring  the  rights  of  the  purchaser  could  set  off  the  damages 
sustained  by  the  vendor's  breach  of  covenant,  against  the  mortgage 
debt,  upon  foreclosure  of  the  mortgage  by  an  assignee  having  no  in- 
terest in  the  litigation.^" 

§  844.  New  York  rule. — But  the  settled  rule  in  New  York  is  that 
the  assignee  is  affected  by  equities  in  favor  of  third  persons,  in  the 
same  manner  that  he  is  affected  by  equities  existing  against  him  in 
favor  of  the  mortgagor.^^  This  question  has  been  frequently  discussed 
in  that  state.'^^  In  the  case  of  Union  College  v.  Wheeler,  Commissioner 


"Peterson  v.  Raid,  76  N.  J.  Eq. 
377.  74  Atl.  662. 

"Central  Trust  Co.  v.  West  In- 
dia Imp.  Co.,  169  N.  Y.  314,  62  N.  E. 
387;  Owen  v.  Evans,  134  N.  Y.  514, 
31  N.  E.  999;  Greene  v.  Warnick, 
64  N.  Y.  220;  Union  College  v. 
Wheeler,  61  N.  Y.  88;  Schafer  v. 
Rellly,  50  N.  Y.  61;  Bush  v.  Lath- 
rop,  22  N.  Y.  535;  Scheurer  v. 
Brown,  67  App.  Dlv.  567,  73  N.  Y. 
S.  877;  Sparling  v.  Wells,  24  App. 
Div.  584,  49  N.  Y.  S.  321;  Dodge  v. 
Manning,  19  App.  Dlv.  29,  46  N.  Y. 
S.  1049;  Mertens  v.  Wakefield,  35 
Misc.  501,  71  N.  Y.  S.  1062;  Sweet 
V.  Van  Wyck,  3  Barb.  Ch.  (N.  Y.) 
647;  New  York  Sav.  Bank  v. 
Frank,  45  N.  Y.  Super.  Ct.  404; 
Hubbell  &c.  Co.  v.  BrickmaH,  64 
Misc.  370,  118  N.  Y.  S.  340,  affd.  123 
N.  Y.  S.  1121.  See  also  Crane  v. 
Turner,  67  N.  Y.  437;  Hartley  v.  Ta- 
tham,  26  How.  Pr.  158,  24  N.  Y. 
Sup.  Ct.  246. 

"  In  Clute  V.  Robison,  2  Johns. 
(N.  Y.)  595,  612,  the  rule,  as  stated 
by  Kent,  Ch.  J.,  is,  that  a  mortgage 
is  liable  to  the  same  equity  in  the 
hands  of  the  assignee  that  existed 
against  it  in  the  hands  of  the 
obligee.  2  Vern.  692,  765,  1  Ves. 
122.  The  rule  is  not  simply  that 
the  assignee  takes  subject  to  the 
equities  between  the  original  par- 
ties, though  that  is  sound  law.  In- 
graham  V.  Disborough,  47  N.  Y. 
421.  It  goes  further  than  this,  and 
declares  that  the  purchaser  in  a 
chose  in  action  must  always  abide 
the  case  of  the  person  from  whom 
he  buys.  Per  Lord  Thurlow,  in  Da- 
vies  V.  Austen,  1  Ves.  Jun.  247.  The 


reason  of  the  rule  is,  that  the 
holder  of  a  chose  in  action  can  not 
alienate  anything  but  the  beneficial 
interest  he  possesses.  It  is  a  ques- 
tion of  power  or  capacity  to  trans- 
fer to  another,  and  that  capacity  is 
to  be  exactly  measured  by  his  own 
rights.  Bebee  v.  Bank,  1  Johns. 
(N.  Y.)  529,  552,  per  Spencer,  J., 
and  549,  per  Tompkins,  J.,  3  Am. 
Dec.  353.  Kent,  Ch.  J.,  in  a  dis- 
senting opinion  in  the  same  case, 
would  have  confined  the  rule  to  the 
equities  between  the  original  par- 
ties to  the  contract.  1  Johns.  (N. 
Y.)  529,  573.  The  opinions  of  Spen- 
cer and  Tompkins,  JJ.,  were,  how- 
ever, recognized  as  the  correct  ex- 
position of  the  law  in  Bush  v. 
Lathrop.  A  considerable  number  of 
authorities  are  cited  by  the  plain- 
tiff as  tending  to  show  that  the  as- 
signee of  a  chose  in  action  is  only 
subject  to  the  equities  between  the 
contractor  (the  assignor)  and  the 
debtor,  and  not  to  the  so-called  la- 
tent equities  of  third  persons.  Such 
cases  as  James  v.  Morey,  2  Cow. 
(N.  Y.)  246,  14  Am.  Dec.  475; 
Bloomer  v.  Henderson,  8  Mieh.  395, 
77  Am.  Dec.  453;  Mott  v.  Clark,  9 
Pa.  St.  399,  49  Am.  Dec.  566,  and 
others  of  the  same  class,  were 
reviewed  as  to  their  principle,  or 
specifically  in  Bush  v.  Lathrop,  and 
repudiated.  The  doctrine  of  Lord 
Thurlow,  in  England,  and  of  Spen- 
cer and  Tompkins,  JJ.,  already  con- 
sidered, was  thus  adopted,  rather 
than  that  of  Kent,  Ch.  J.  The  law 
of  some  of  the  other  states  undoubt- 
edly coincides  with  the  view  of 
Kent.     But    since   the    decision   of 


359  WHETHER   SUBJECT   TO   EQUITIES  §    844 

Dwight  reviewed  the  subject,  and  concluded :  "It  is  -well  settled  that 
an  assignee  of  a  mortgage  must  take  it  subject  to  the  equities  attend- 
ing the  original  transaction.  If  the  mortgagee  can  not  himself  enforce 
it,  the  assignee  has  no  greater  rights.  The  true  test  is  to  inquire  what 
can  the  mortgagee  do  by  way  of  enforcement  of  it  against  the  property 
mortgaged :  what  he  can  do  the  assignee  can  do,  and  no  more."^^ 

In  the  case  of  Bush  v.  Lathrop,  Justice  Denio,  after  examining 
numerous  authorities,  came  to  the  conclusion  that  the  supposed  dis- 
tinction between  these  equities  is  without  foundation,  and  that  the 
assignee  takes  the  security  subject  to  all  the  equities  that  third  per- 
sons could  enforce  against  the  assignor,  as  well  as  subject  to  those 
existing  between  the  parties  to  the  instrument.  In  that  case  the  holder 
of  the  mortgage  and  bond  assigned  them  by  an  absolute  and  uncon- 
ditional bond,  as  security  for  a  debt  for  a  much  smaller  sum  than  that 
due  upon  the  mortgage,  and  his  assignee  transferred  the  mortgage 
for  full  value  to  a  third  person  without  notice  of  this  fact.  The  rule 
above  stated  as  to  the  equities  of  third  persons  was  applied  to  the 
case,  and  it  was  held  that  the  subsequent  assignee  took  the  security 
subject  to  the  equity  of  the  former  holder  of  the  mortgage,  to  redeem 
it  upon  payment  of  the  amount  of  the  debt  for  which  he  had 
pledged  it.^* 

This  doctrine  was  approved  in  Greene  v.  "Warnick,  by  the  Court  of 
Appeals  of  N"ew  York.^"  It  appeared  that  two  mortgages  for  equal 
sums  were  executed  at  the  same  time  upon  the  same  real  estate,  to 
different  persons,  to  secure  the  purchase-money  for  the  same.  It  was 
understood  and  agreed  between  the  mortgagees,  at  the  time  of  the 
delivery  of  the  mortgages,  that  they  should  be  equal  liens  in  all  re- 
spects upon  the  premises.  They  were  both  recorded  the  same  day,  but 
one  fifteen  minutes  before  the  other.  The  mortgage  first  recorded 
was  assigned  to  a  bona  fide  purchaser  for  value  without  notice  of  the 
agreement.  It  was  held  that  the  assignee  took  subject  to  the  equities 
between  the  mortgagees,  and  could  claim  no  priority  of  lien  by  rea- 
son that  his  mortgage  was  first  recorded.  The  rule,  that  an  assignee 
of  a  bond  and  mortgage  takes  them  not  only  subject  to  all  the  equi- 
ties existing  between  the  parties  to  the  instrument,  but  to  the  equities 
which  third  persons  could  enforce  against  the  assignor,  was  fully  ap- 
proved and  adopted.  The  case  differed  from  that  of  Moore  v.  Metro- 
Bush  V.  Lathrop,  must  be  regarded  "  In  Union  College  v.  Wheeler,  61 
as    without    authority    here."     See     N.  Y.  88,  104. 

also  Briggs  v.  Laagford,  107  N.  Y.  "Bush  v.  Lathrop,  22  N.  Y.  535. 
680,  14  N.  E.  502.  "  64  N.  Y.  220,  revg.  4  Hun  703. 
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politan  National  Bank  in  the  fact  that  the  doctrine  of  estoppel  could 
not  apply;  for  the  holder  of  the  mortgage  last  recorded  had  done 
nothing  to  induce  the  assignee  to  purchase  the  other  mortgage,  and 
had  not  by  any  act  or  omission  misled  him.  Estoppel  can  only  oper- 
ate against  the  party  whose  act  created  it,  and  can  not  affect  the 
rights  or  equities  of  other  persons. 

§  845.  Eule  qualified  by  doctrine  of  estoppel. — The  doctrine  of 
estoppel  may  come  in  to  qualify  the  application  of  this  rule.  Thus 
in  the  case  last  named  the  application  of  this  rule  to  the  facts  pre- 
sented was  overruled  by  the  case  of  Moore  v.  Metropolitan  National 
Bank,  although  the  rule  there  stated  as  to  the  equities  of  third  per- 
sons was  not  questioned.  The  latter  case  held  that,  where  the  holder 
of  a  non-negotiable  chose  in  action  has  conferred  the  apparent  abso- 
lute ownership  of  it  upon  another  by  assignment,  one  who  purchases 
from  such  assignee  in  good  faith  for  value,  relying  upon  the  faith  of 
such  apparent  ownership,  obtains  a  valid  title  as  against  the  first  as- 
signor, who  is  estopped  from  asserting  a  title  in  hostility  to  such  ap- 
parent ownership.  The  decision  is  based  altogether  upon  the  doctrine 
of  estoppel.  The  owner  of  the  security,  having  conferred  apparent 
ovmership  upon  his  assignee  and  apparent  authority  to  convey,  is 
estopped  as  against  a  bona  fide  purchaser  to  deny  that  ownership  or 
that  authority.  Applying  this  rule  of  estoppel  to  the  facts  of  the  case 
presented  in  Bush  v.  Lathrop,the  owner  of  the  mortgage  and  bond 
having  assigned  them  absolutely,  and  conferred  upon  his  assignee  ap- 
parent absolute  authority  over  the  securities,  would  be  estopped  from 
asserting  his  title  to  them  against  one  who  had  purchased  upon  the 
faith  of  the  assignee's  apparent  authority  to  sell.^" 

A  mortgagor  may  be  estopped  to  claim  the  benefit  of  a  defense  or 
set-off  against  an  assignee  in  good  faith  without  notice,  where  he  has 
wrongfully  induced  the  assignee  to  take  the  securities  by  concealing 
his  equities  or  defenses,^'  or  where  he  has  misled  the  purchaser  by 
false  representations."  And  the  mortgagor  will  likewise  be  estopped 
where  the  transfer  is  made  with  his  knowledge  or  acquiescence,  and 
with  his  implied  recognition  of  the  validity  of  the  securities,  without 

"Moore     v.      Metropolitan     Nat.  '''Woodruff    v.     Morrlstown    Sav. 

Bank,  55  N.  Y.  41,  14  Am.  Rep.  173.  Inst.,  34  N.  J.  Eq.   174;    Chapln  v. 

See  also  Anderson  v.  Citizens'  Bank  Thompson,  23  Hun  (N.  Y.)  12,  affd. 

(S.  Car.),  81  S.  E.  158.  in  89  N.  Y.  270;    Day  v.  Perkins,  2 

"Fay     V.     Valentine,     12     Pick.  Sandf.   Ch.    (N.  Y.)    359;    Jeffers  v. 

(Mass.)   40,  22  Am.  Dec.  397;    Bar-  Gill,  91  Pa.  St.  290. 
nett  v.  Zacharlas,  24  Hun   (N.  Y.) 
304,  afed.  In  89  N.  Y.  637. 
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warning  the  innocent  purchaser  of  his  outstanding  claims  or  equi- 
ties.^* The  mortgagor  may  also  be  estopped  by  his  own  laches,  and 
where  a  court  of  equity  can  not  consistently  with  justice  allow  an 
equity  in  favor  of  the  mortgagor  who  has  remained  silent  for  many 
years,  the  assignee  will  take  the  mortgage  free  from  such  equity.^" 

If  a  mortgage  which  purports  i^pon  its  face  to  be  founded  upon  a 
valuable  consideration  contains  no  reference  to  a  condition  or  agree- 
ment upon  which  it  was  given,  that  it  should  be  sold  and  the  proceeds 
applied  to  the  payment  of  certain  drafts  accepted  by  the  mortgagee 
for  the  mortgagor's  accommodation,  though  the  mortgage  secures  a 
non-negotiable  bond,  the  mortgagor  is  estopped  from  disputing  the 
title  of  one  who  purchased  the  mortgage  in  good  faith  without  knowl- 
edge of  such  agreement,  and  the  holder  of  the  drafts  can  not  insist 
that  the  moneys  arising  from  the  sale  of  the  mortgage  shall  be  ap- 
plied to  the  payment  of  the  drafts.^^ 

In  a  similar  ease  in  New  Jersey,  a  mortgagee,  having  placed  an 
assignment  in  the  hands  of  an  agent  in  such  a  way  as  to  enable  him 
to  dispose  of  the  mortgage  for  his  own  benefit,  was  held  to  be  estopped 
to  claim  the  mortgage  as  against  a  bona  fide  assignee.^^ 

Either  oral  or  written  statements  by  a  mortgagor  that  he  has  no 
defenses  or  set-ofE  against  the  mortgagee  will  estop  him  to  assert  a  de- 
fense against  the  mortgagee's  assignee.^^  Where,  according  to  the 
custom  in  some  states,  the  mortgagor  gives  the  assignee  a  written 
certificate  of  the  validity  of  the  mortgage,  including  his  statement 
that  he  has  no  defenses  or  set-ofE  against  it,  and  that  the  whole 
amount  secured  remains  due,  such  certificate  will,  of  course,  estop  the 
mortgagor  from  setting  up  its  invalidity,  or  any  other  defense  against 

"  Matthews    v.    Warner,    33    Fed.  ley,  6  S.  Dak.  592,  62  N.  W.  958,  55 

369,  affd.  145  U.  S.  475,  36  L.  ed.  782,  Am.  St.  859.    But  see  Magie  v.  Rey- 

12  Sup.  Ct.  945;    Melendy  v.  Keen,  nolds,  51  N.  J.  Eq.  113,  26  Atl.  150. 

89  III.  395;  Nixon  v.  Haslett,  74  N.  =»Cartun  v.  Myers,  78  N.  J.  Eq. 

J.  Eq.  789,  70  Atl.  987;  Hoy  v.  Bram-  303,  82  Atl.  14. 

hall,  19  N.  J.  Eq.  563,  97  Am.  Dec.  =^  First    Nat.    Bank   v.    Stiles,    22 

687;    Houseman  v.   Bodine,   122   N.  Hun  (N.  Y.)  339. 

T.  158,  25  N.  E.  255;  Simpson  v.  Del  =^  Putnam  v.   Clark,  29   N.   J.   Eq. 

Hoyo,   94  N.  Y.   189;    Smart  v.  Be-  412;  Grocers'  Bank  v.  Neet,  29  N.  J. 

ment,   4  Abb.   Dec.    (N.   Y.)    253,   3  Eq.  449;  Dunn  v.  Dunn,  42  N.  J.  Eq. 

Keyes    241;     Daly    v.    Beineldt,    97  431,  7  Atl.  Rep.   842.     Latent  equi- 

App.  Div.  147,  89  N.  Y.  S.  647,  revd.  ties  in  favor  of  third  persons  are 

183  N.  Y.  548,  76  N.  E.  1093;  Haden  not,    however,    recognized    in    this 

V.  Buddensick,  67  Barb.  (N.  Y.)  188,  state.    See  ante  §  843. 

4  Hun  649;    Carpenter  v.  O'Dough-  =»  Nixon  v.   Haslett,   74  N.  J.   Eq. 

erty,  2  Thomps.  &  C.  (N.Y.)  427,affd.  789,    70    Atl.    987,    affd.    Haslett    v. 

in  58  N.  Y.  681;  Purser  v.  Anderson,  Nixon,  75  N.  J.  Eq.  302,  78  Atl.  1134. 
4  Edw.  (N.  Y.)  17;  Merrill  v.  Hur- 
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the  purchaser.^*  Such  a  certificate  may  also  protect  a  subsequent  as- 
signee who  relies  upon  it.*°  Where  the  assignee  of  a  mortgage  relied 
upon  the  mere  promise  of  a  mortgagee  that  an  estoppel  certificate 
would  be  furnished  by  the  corporate  owner  of  the  property,  and  not 
upon  the  certificate  itself,  the  assignee  can  not  set  up  the  certificate 
as  an  estoppel  in  an  action  by  the  corporation  to  cancel  the  mortgage 
for  fraud."* 

But  aside  from  the  doctrine  of  estoppel,  the  rule  above  stated  as  to 
the  equities  of  third  persons  has  been  several  times  approved  in  cases 
before  the  Court  of  Appeals  of  New  York;  and  the  general  doctrine 
is  there  well  established,  that  one  who  takes  an  assignment  of  a  bond 
and  mortgage  takes  them  subject  not  only  to  any  latent  equities  that 
exist  in  favor  of  the  mortgagor,  but  also  subject  to  the  latent  equities 
in  favor  of  third  persons."' 

§  846.  Assignment  subject  to  a  parol  trust. — A  parol  trust  may  at- 
tach to  a  mortgage,  that  the  mortgagee  shall  hold  it  in  part  for  his  OAvn 
benefit  and  in  part  for  the  benefit  of  another.  If  such  an  agreement 
be  made  at  the  time  of  giving  a  mortgage  between  the  parties  to  it 
and  another  to  whom  the  mortgagor  was  indebted,  also  providing  that 
upon  the  payment  of  the  mortgage  it  should  be  transferred  to  this 
latter  creditor  as  security  for  the  debt  owing  him,  the  assignment  to 
him,  after  the  payment  of  the  mortgage  debt  to  the  mortgagee,  will 
be  valid  and  effectual,  so  as  to  enable  such  assignee  to  foreclose  the 
mortgage.    Such  an  arrangement  is  not  an  attempt  to  tack  or  graft 

=*  Nixon  V.  Haslett,  74  N.  J.  Eg.  son,  29  Pittsb.  Leg.  J.  (N.  S.)  (Pa.) 
789,  70  Atl.  987;  Smyth  v.  Knicker-  25.  See  also  Theyken  v.  Howe 
bocker  L.  Ins.  Co.,  84  N.  Y.  589;  Mach.  Co.,  109  Pa.  St.  95. 
Smyth  V.  Munroe,  84  N.  Y.  354;  ^^''Ashton's  Appeal,  73  Pa.  St.  153. 
Payne  v.  Burnham,  62  N.  Y.  69;  Ma-  ='Hyde  Park  Terrace  Co.  v.  Jack- 
son V.  Anthony,  3  Abb.  Dec.  (N.  Y.)  son  Bros.  Realty  Co.,  146  N.  Y.  S. 
207,  3  Keyes  609,  35  How.  Pr.  477;  1037. 

Piatt  V.  Newcomb,  27  Hun   (N.  Y.)  "Viele   v.  Judson,   82   N.   Y.   32; 

186;    Smyth  v.   Lombardo,   15   Hun  Greene  v.  Warnick,  64  N.  Y.  220; 

(N.    Y.)    415;    Reilly  v.    Haseltine,  Union  College  v.  Wheeler,  61  N.  Y. 

127  App.  Div.  64,  111  N.  Y.  S.  457;  88;    Bank  for  Savings  v.  Frank,  17 

Weil  V.  Fischer,  42  N.  Y.  Super.  Ct.  J.    &    S.    (N.    Y.)    404;    Schafer   v. 

32;     Hedden's    Appeal,     2     Monag.  Reilly,  50  N.  Y.  61.     Mr.  Justice  Al- 

(Pa.)    577,   17   Atl.    29;    Taylor   v.  len,  in  the  latter  case,  says  the  rule 

Mayer,  93  Pa.  St.  42;   Hutchison  v.  as  stated  by  Judge  Denio,  in  Bush  v. 

Gill,  91  Pa.  St.  253,  37  Leg.  Int.  293;  Lathrop,  22  N.  Y.  525,  "commends 

Robertson  v.  Hay,  91  Pa.   St.  242;  itself  as  a  just  exposition  of  the  law, 

Ashton's    Appeal,    73    Pa.    St.    153;  as  well  upon  principle  as  upon  au- 

Wetzel  v.  Linnard,  15  Pa.  Super.  Ct.  thority."     See  also  Owen  v.  Evans, 

503;     McMurtrie    v.    Twitchell,    11  184  N.  Y.  385,  31  N.  E.  999. 
Phila.  (Pa.)  351;  Rogers  v.  Render- 
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upon  a  mortgage  duly  executed  under  the  hand  and  seal  of  the  mort- 
gagor a  parol  mortgage  for  a  further  sum.^* 

Where  a  mortgage  is  made  to  two  partners  to  secure  payment  of 
advances  made  by  one  only,  and  it  is  orally  agreed,  upon  a  settlement 
between  them,  that  the  one  who  made  the  advances  is  the  owner  of 
the  mortgage,  such  parol  agreement  is  a  sufficient  transfer  of  the 
mortgage  to  enable  the  latter's  assignee  to  maintain  foreclosure,  espe- 
cially where  the  other  partner  is  made  a  party,  and  the  decree  will 
protect  all  parties.^® 

§  847.  Equities  arising  after  assignment. — ^The  assignee  is  not  af- 
fected by  equities  arising  after  the  assignment,  and  which  had  no  ex- 
istence, or  were  simply  possibilities,  at  the  time  of  the  assignment.^" 
Thus  where  a  mortgagee  assigned  the  mortgage  in  part  to  himself 
as  administrator  and  in  part  to  a  third  person,  claims  accruing  after 
the  assignment,  in  favor  of  the  mortgagor  against  the  mortgagee 
personally,  could  not  be  set  oS  upon  foreclosure  by  the  assignees.^^ 
It  has  been  held  that  even  a  fraud  committed  by  the  assignor  after 
the  assignment  can  not  affect  the  rights  of  the  assignee.  ^^ 

^Hubbell  v.  Blakeslee,   71   N.   Y.  Frank,  56  How.  Pr.  403,  affd.  in  45 

63,  revd.  8  Hun  603.  N.    Y.    Super.    Ct.    404;    Chance    v. 

^Perre  v.  Castro,  14  Cal.  519,  76  Isaacs,  5  Paige  (N.  Y.)  592;   Smith 

Am.  Dec.  444.  v  Clark,  4  Paige  (N.  Y.)  368;  Smith 

■"Carpenter  v.   Longan,   16   Wall.  v.  Smith,  1  Paige  (N.  Y.)  391;   Cos- 

(TJ.  S.)  271,  21  L.  ed.  313;  Perre  v.  ter  v.  Griswold,  4  Edw.  (N.  Y.)  364. 

Castro,    14    Cal.    519,    76    Am.    Dec.  See  also  Jones  v.   Smith,   22   Mich. 

444;    Elliott  v.  Deason,  64  Ga.   63;  360. 

Colehour  v.  State  Sav.  Inst,  90  111.  »'  Hooper  v.  Williams,  75  Md.  734, 

152;    Hopper   v.    Williams,    95    Md.  51  Atl.  167. 

734,  51  Atl.  167;    Breen  v.   Seward,  »^Bush  v.  Cushman,  27  N.  J.  Eq. 

11  Gray  (Mass.)  118;  Bush  v.  Cush-  131;  Cornish  v.  Bryan,  10  N.  J.  Eq. 

man,    27    N.    J.    Eq.    131;    Titus   v.  146;   Coster  v.  Griswold,  4  Edw.  Ch. 

Haynes,   9   N.   Y.   S.   742,   31   N.  Y.  (N.   Y.)    364,   374;    Murray  v.   Lyl- 

St.  409,  affd.  129  N.  Y.  645,  29  N.  burn,  2  Johns.  Ch.  (N.  Y.)  442. 
E.  1032;    New  York  Sav.  Bank  v. 
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I.    Merger 


Section 

848.  General  doctrine  of  merger  at 

law  and  in  equity. 

849.  No   merger   on   assignment   to 

cotenant. 

850.  Effect  of  assignment  to  wife  of 

mortgagor. 

851.  No    merger     on    marriage    of 

mortgagor  and  mortgagee. 

852.  No     merger     when     equitable 

estate  has  been  extinguished. 

853.  When  assignor  is  estopped  to 

claim  merger. 

854.  Estoppel  by  selling  estate  free 

of  incumbrances. 

855.  Intention  governs  as  to  effect 

of  payment. 

856.  Intention  expressed. 

857.  Intention     expressed     against 

merger. 

858.  Release  may  operate  as  an  as- 

signment. 

859.  Effect    of    deed    of    quitclaim 

from  mortgagee. 

860.  Bequest  of  mortgage  to  mort- 

gagor. 

861.  Parol  evidence  of  intention. 
861a.  When    property    sold    subject 

to  mortgage  and  mortgagor 
takes  assignment  of  mort- 
gage. 

862.  Merger    in    new    security    or 

judgment. 


Section 

863.  Mortgage  kept  alive  to  aid  a 

wrong  or  violate  a  trust  re- 
lation. 

864.  Payment  by  one  who  is  bound 

by  contract  to  pay. 

865.  Effect    of    assignment    to    pur- 

chaser who  has  assumed  and 
agreed  to  pay  mortgage. 
865a.  When  mortgage  paid  by  pur- 
chaser of  equity  of  redemp- 
tion. 

866.  With    reference    to    right    of 

dower. 

867.  Payment  by  one  who  has  war- 

ranted against  incumbrances. 

868.  Effect  of  assignment  to  subse- 

quent purchaser. 

869.  Effect  of  payment  by  purchaser 

or  by  volunteer. 

870.  Acquisition    of    equity    of    re- 

demption by  mortgagee  after 
transfer  of  mortgage. 
870a.  No  merger  against  pledgor. 

871.  Mortgagee  purchasing  and  giv- 

ing up  note. 
871a.  Merger      between     successive 
mortgages. 

872.  Purchaser   can  not   rely  upon 

record  as  showing  merger. 

873.  Whether    purchase     an    extin- 

guishment of  equity  or  mer- 
ger of  mortgage. 


§  848.  General  doctrine  of  merger  at  law  and  in  equity. — In  law 
a  merger  always  takes  place  when  a  greater  estate  and  a  less  coincide 
and  meet  in  one  and  the  same  person,  in  one  and  the  same  right, 
without  any  intermediate  estate.  The  lesser  estate  is  annihilated 
or  merged  in  the  greater.  "A  merger  takes  place  when  a  greater 
estate  and  a  less  meet  in  one  and  the  same  person,  in  one  and  the 

364 
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same  right,  without  any  intermediate  estate,  the  lesser  estate  thereby 
merged  in  the  greater;  but  merger  is  not  a  necessary  result  of  the 
union  of  the  two  estates  in  the  same  person.  The  intention  and 
interest  of  the  party  who  unites  the  two  estates  in  himself  will  de- 
termine whether  or  not  a  merger  takes  place.  Where  a  mortgage 
incumbrancer  becomes  the  owner  of  the  legal  title,  or  of  the  equity 
of  redemption,  a  merger  will  not  be  held  to  take  place  if  it  be  ap- 
parent that  it  was  not  the  intention  of  the  owner,  or  if,  in  the  ab- 
sence of  any  intention,  the  merger  would  be  against  his  manifest 
interest.  And  a  purchase  of  the  mortgaged  estate  at  a  tax-sale  by  the 
mortgagee  to  protect  the  mortgage  lien,  and  save  the  property  from 
being  lost  to  him,  does  not  effect  a  merger."^ 

But  "upon  this  subject,"  says  Sir  "William  Grant,^  "a  court  of 
equity  is  not  guided  by  the  rules  of  law.  It  will  sometimes  hold  a 
charge  extinguished  where  it  would  subsist  at  law,  and  sometimes 
preserve  it  when  at  law  it  would  be  merged.  The  question  is  upon  the 
intention,  actual  or  presumed,  of  the  person  in  whom  the  interests  are 
united."*  This  intention  is  a  question  of  fact,  and  to  be  tried  and 
determined  in  the  same  manner  as  are  other  issues.  It  comes  in  to 
repel  the  prima  facie  presumption  of  merger  which  arises  from  the 
union  of  the  legal  and  equitable  estates  in  the  same  person  at  the 
same  time.  His  intention  is  generally  determined  by  his  interest, 
though  all  the  attending  circumstances  are  to  be  considered.*   "If  a 

'Jackson  v.  Relf,   26   Fla.   465,  8  207;  Mallory  v.  Hitchcock,  29  Conn. 

So.    184    (quoting   text);    Clark    v.  127;  Bassett  v.  Mason,  18  Conn.  131; 

Clark,  76  Wis.  306,  45  N.  "W.  121.  Lockwood    v.    Sturdevant,    6    Conn. 

'Forbes  v.  Moffatt,  18  Ves.  384.  373,  387;  Baldwin  v.  Norton,  2  Conn. 

'In  England,  since  November  1,  161;  Jackson  v.  Relf,  26  Fla.  465,  8 

1875,  no  merger  takes  place,  by  op-  So.  184;    Westheimer  v.  Thompson, 

eration  of  law  only,  of  any  estate  2  Idaho  1137,  32  Pac.  205;  Moffet  v. 

the    beneficial     interest    in    which  Farwell,  222  111.  543,  78  N.  E.  925; 

would  not  be  deemed  to  be  merged  Security  Title  &c.  Co.  v  Schlender, 

in  equity.     Sup.   Ct.  of  Judicature,  190  111.  609,  60  N.  E.  854;   Belleville 

Act   1873,    ch.    66,    §  25;    Act   1874,  Sav.  Bank  v.  Reis,  136  111.  242,  26 

ch.  83,  §  2.  N.  E.  646;   Watson  v.  Gardner,  119 

"St.  Paul  V.  Viscount  Dudley  and  111.  312,  10  N.  E.  192;  Richardson  v. 

Ward,  15  Ves.  167,  173;  Factors'  &c.  Hockenhull,  85  111.  124;  Edgerton  v. 

Ins.  Co.  V.  Murphy,  111  U.   S.  738,  Young,  43  111.  464;  Weiner  v.  Heintz, 

744,  28  L.  ed.  582,  4  Sup.  Ct.  679;  17   111.   259;    Meyers  v.  O'Neal,  130 

Gresham  v.  Ware,  79  Ala.  1,92;  Gar-  Ind.   370,   30  N.  E.   510;    Hanlon  v. 

retson  v.  White,  69  Ark.  603,  65  S.  Doherty,  109  Ind.  37,  9  N.  E.  782; 

W.  115;    Cohn  v.  Hoffman,  45  Ark.  McBlhaney  v.   Shoemaker,  76   Iowa 

376;    Scrivner  v.  Dietz,  84  Cal.  295,  416,  41  N.  W.  58;  Patterson  v.  Mills, 

24  Pac.  171;   Rumpp  v.  Gerkens,  59  69  Iowa  755,  28  N.  W.  53;   Smith  v. 

Cal.   496;    Brooks  v.   Rice,   56   Cal.  Swan,  69  Iowa  412,  29  N.  W.  402; 

428;  Passett  v.  Mulock,  5  Colo.  466;  Spurgin  v.  Adamson,   62   Iowa  661, 

Osborne  v.  Taylor,  60  Conn.  107,  21  18  N.  W.  661;   Shimer  v.  Hammond, 

Atl.  380;    Hart  v.  Chase,  46  Conn.  51  Iowa  401,  1  N.  W.  656;  Lyon  v. 
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party  acquires  an  estate  upon  -whieh  he  has  an  incumbrance,  the  in- 
cumbrance is,  in  equity,  considered  as  subsisting  or  extinguished,  ac- 
cording to  his  intentions  expressed  or  implied.   The  intention  is  the 

controlling  consideration,  where  it  has  been  made  known,  or  can  be 

Mcllvaine,    24    Iowa    9;    White  v.  v.  PfeifEer,  110  N.  Y.  33,  17  N.  B. 

Hampton,   13    Iowa   259;    Shattuck  402;    Gilbert  v.  Thayer,  104  N.  Y. 

V.  Bellcnap  Sav.  Bank,  63  Kans.  443,  200,  10  N.  E.  148;  Smith  v.  Roberts, 

65  Pac.  643;   Perret  v.  Sanarens,  26  91  N.  Y.  470;  Judd  v.  Seekins,  62  N. 

La.  Ann.  593;   Simonton  v.  Gray,  34  Y.  266;    Sheldon  v.  Edwards,  35  N. 

Maine  50;  Given  v.  Marr,  27  Maine  Y.  279;   Bascom  v.  Smith,  34  N.  Y. 

212;   Holden  v.  Pike,  24  Maine  427;  320;   Hancock  v.  Hancock,  22  N.  Y. 

Hatch   V.    Kimball,   16    Maine   146;  568;    Clift  v.  White,  12  N.  Y.  519; 

Hatch    V.    Kimball,    14    Maine    9;  Spencer  v.  Ayrault,  10  N.  Y.  202; 

Dircks  v.  Logsdon,     59     Md.     173;  Kellogg  v.  Ames,  41  Barb.   (N.  Y.) 

Walker  v.  Stone,  20  Md.  195;  Evans  218;   Angel  v.  Boner,  38  Barb.   (N. 

V.   Kimball,   1   Allen    (Mass.)    240;  Y.)    425;    Champney  v.    Coope,    34 

Grover  v.  Thatcher,  4  Gray  (Mass.)  Barb.     (N.    Y.)     539;     McGiven    v. 

526;  Loud  v.  Lane,  8  Mete.  (Mass.)  Wheelock,  7  Barb.   (N.  Y.)   22,  29; 

517;     Tuttle    v.    Brown,    14    Pick.  James  v.  Morey,  2  Cow.  (N.  Y.)  246, 

(Mass.)  514;  Hunt  v.  Hunt,  14  Pick.  285,  14  Am.  Dec.  475;  Smith  v.  Rob- 

(Mass.)   374,  25  Am.  Dec.  400;   Gib-  erts,    62    How.    Pr.     (N.    Y.)    196; 

son  V.  Crehore,  3  Pick.  (Mass.)  475;  Franklyn  v.  Hayward,  61  How.  Pr. 

Ten  Eyck  v.  Pontiac  &c.  R.  Co.,  114  (N.  Y.)  43;  Sanford  v.  Van  Arsdall, 

Mich.  494,  72  N.  W.  362;  Ann  Arbor  53  Hun  70,  6  N.  Y.  S.  494;  De  Lisle 

Sav.   Bank  v.  Webb,   56  Mich.  377,  v.  Herbs,  25  Hun  (N.  Y.)  485;  Day 

23  N.  W.  51;    Snyder  v.   Snyder,  6  v.    Mooney,    4    Hun    (N.    Y.)     134; 

Mich.  470;  Davis  v.  Pierce,  10  Minn.  James  v.  Johnson,  6  Johns.  Ch.  (N. 

376;    Seiberling  v.  Tipton,  113   Mo.  Y.)  417,  423;  Starr  v.  Ellis,  6  Johns. 

373,  21  S.  W.  4;   Oak  Creek  Valley  Ch.   (N.  Y.)   393;   Gardner  v.  Astor, 

Bank  v.  Helmer,  59  Nebr.  176,  80  N.  3  Johns.  Ch.  (N.  Y.)  53,  8  Am.  Dec. 

W.  891;   Longfellow  v.  Barnard,  58  465;     Vanderkemp    t.    Shelton,    11 

Nebr.  612,  617,  79  N.  W.  255;  Wyatt-  Paige  (N.  Y.)  28;   Skeel  v.  Spraker, 

Bullard  Lumber  Co.  v.  Bourke,  55  8    Paige     (N.    Y.)     182;     White    v. 

Nebr.   9,   75   N.  W.   241;    Grellet  v.  Knapp,  8  Paige  (N.  Y.)  173;   Mills- 

Heilshorn,  4  Nev.  526;  Green  v.  Cur-  paugh  v.  McBride,  7  Paige  (N.  Y.) 

rier,  63  N.  H.  563;    Bacon  v.  Good-  509,   34  Am.   Dec.   360;    Loomer    v. 

now,    59    N.    H.    415;     Stantons    v.  Wheelwright,  3  Sandf.  Ch.   (N.  Y.) 

Thompson,  49  N.  H.  272;   Hinds  v.  135,   157;    Davison  v.   Gregory,  132 

Ballou,  44  N.  H.  619,  620;   Moore  v.  N.  Car.  389,  43   S.  E.  916;    Bell  v. 

Beasom,  44  N.  H.  215;  Drew  v.  Rust,  Tenny,  29  Ohio  St.  240;   Watson  v. 

36  N.  H.  335;  Bell  v.  Woodward,  34  Dundee  M.  &c.   Co.,  12  Ore.  474,  8 

N.  H.  90;   Wilson  v.  Kimball,  27  N.  Pac.  548;  Loverin  v.  Humboldt  Safe 

H.   300;    Heath  v.  West,   26   N.   H.  &c.   Co.,  113   Pa.   St.   6;    Duncan  v. 

191;    Johnson   v.   Elliott,   26   N.   H.  Drury,  9  Pa.   St.  332,  49  Am.  Dec. 

67,    69;    Weld   v.    Sabin,    20   N.    H.  585;    Carrow   v.    Headly    (Pa,),    25 

533;  Hutchins  v.  Carleton,  19  N.  H.  Atl.  889;   Wallace  v.  Blair,  1  Grant 

487,   489;    Bailey   v.   Willard,    8    N.  Cas.  (Pa.)  75;  Wilson  v.  Murphy,  1 

H.  429;  Robinson  v.  Leavitt,  7  N.  H.  Phila.   (Pa.)   203;    Bradford  v.  Bur- 

73;  Andrus  v.  Vreeland,  29  N.  J.  Eq.  gess,  20  R.  I.  290,  38  Atl.  975;   Mc- 

394;    Hoppock  v.  Ramsey,  28  N.  J.  Gale  v.  McGale,  18  R.  I.  675,  29  Atl. 

Eq.  413;    Lockard  v.  Joines   (N.  J.  967;    Duffy  v.   McGuiness,  13  R.  I. 

Eq.),    23    Atl.    1075;    Hinchman    v.  595;    Knowles  v.  Carpenter,  8  R.  L 

Emans,  1  N.  J.  Eq.  100;  Thebaud  v.  548;     Carter    v.     Taylor,     3     Head 

Hollister,  37  N.  J.  Eq.  402;   Duncan  (Tenn.)    30;    Silliman  v.  Gammage, 

v.  Smith,  31  N.  J.  L.  325;  Van  Wage-  55  Tex.  365;  Howard  v.  Clark,  71  Vt. 

nen  v.  Brown,  26  N.  J.  L.  196;   Den  424,  45  Atl.  1042;    Belknap  v.  Den- 

V.  Vanness,  10  N.  J.  L.  102;   Lynch  nison,  61  Vt.  520.  17  Atl.  738;   Car- 
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inferred  from  the  acts  and  conduct  of  the  party.  And  the  court  will 
look  into  all  the  circumstances  of  the  case  to  ascertain  his  real  inten- 
tion. If  it  appears  that  he  intended  to  discharge  the  incumbrance, 
and  rely  exclusively  upon  his  newly-acquired  title,  the  incumbrance 
is  regarded  as  extinguished,  and  can  not  afterward  be  set  up  to 
strengthen  and  support  that  title.  If  no  intention  has  been  manifested, 
equity  will  consider  the  incumbrance  as  subsisting,  or  extinguished, 
as  may  be  most  conducive  to  the  interests  of  the  party.  If  no  evidence 
of  his  intention  appears,  and  it  is  a  matter  of  indifEerence  to  him 
whether  the  incumbrance  be  kept  alive  or  not,  it  is  regarded  as  ex- 
tinguished."^ 


penter  v.  Gleason,  58  Vt.  244;  Bul- 
lard  V.  Leach,  27  Vt.  491;  Walker  v. 
Baxter,  26  Vt.  710;  Slocum  v.  Cat- 
lin,  22  Vt.  137;  Downer  v.  Fox,  20 
Vt.  388;  Marshall  v.  Wood,  5  Vt.  250, 
254;  Myers  v.  Brownell,  1  D.  Chip. 
(Vt.)  448;  Little  v.  Bowen,  76  Va. 
724;  Chase  Nat.  Bank  v.  Security 
Sav.  Bank,  28  Wash.  150,  68  Pac. 
454;  Scott  v.  Webster,  44  Wis.  185. 
See  also  McDaniel  v.  Stroud,  106 
Fed.  486,  45  C.  C.  A.  446;  Fouche  v. 
Swain,  80  Ala.  151;  Anglo-California 
Bank  v.  Field,  146  Cal.  644,  80  Pac. 
1080;  Hines  v.  Ward,  121  Cal.  115, 
53  Pac.  427;  Davis  v.  Randall,  117 
Cal.  12,  48  Pac.  906;  Skinner  v. 
Hale,  76  Conn.  223,  56  Atl.  524;  Mc- 
Adow  v.  Wachoh,  45  Fla.  482,  33  So. 
712;  Coleman  &  B.  Co.  v.  Rice,  115 
Ga.  510,  42  S.  E.  5;  Woodside  v. 
Lippold,  113  Ga.  877,  39  S.  B.  400, 
84  Am.  St.  267;  Moffet  v.  Farwell, 
222  111.  543,  78  N.  E.  925;  Forthman 
V.  Deters,  206  111.  159,  69  N.  E.  97, 
99  Am.  St.  145;  Security  Title  &c. 
Co.  V.  Schlender,  190  III.  609,  60  N. 
E.  854;  Swatts  v.  Bowen,  141  Ind. 
322,  40  N.  E.  1057;  Chase  v.  Van 
Meter,  140  Ind.  321,  S9  N.  E.  455; 
Coburn  v.  Stephens,  137  Ind.  683, 
36  N.  E.  132,  45  Am.  St.  218;  Artz 
V.  Yeager,  30  Ind.  App.  677,  66  N.  E. 
917;  Moore  v.  Olive,  114  Iowa  650, 
87  N.  W.  720;  Kilmer  v.  Hannifan, 
113  Iowa  281,  85  N.  W.  16;  Bush  v. 
Herring,  113  Iowa  158,  84  N.  W. 
1036;  Gray  v.  Nelson,  77  Iowa  63, 
41  N.  W.  566;  Gilman  v.  Stock  Exch. 
Bank,  64  Kans.  87,  67  Pac.  551; 
Pearson  v.  Bailey,  180  Mass.  229,  62 
N.  E.  265;    Keith  v.  Wheeler,  159 


Mass.  161,  34  N.  E.  174;  Tucker  v. 
Crowley,  127  Mass.  400;  Wettlanfer 
v.  Ames,  133  Mich.  201,  94  N.  W. 
950,  103  Am.  St.  449;  Quick  v.  Ray- 
mond, 116  Mich.  15,  74  N.  W.  189; 
Bloomer  v.  Burke,  94  Minn.  15,  101 
N.  W.  974;  Hayden  v.  Lauffenburger, 
157  Mo.  88,  57  S.  W.  721;  Walker 
V.  Goodsill,  54  Mo.  App.  631;  Top- 
lif£  V.  Richardson,  76  Nebr.  114,  107 
N.  W.  114;  Lincoln  v.  Lincoln  St.  R. 
Co.,  5  Nebr.  (Unoff.)  56,  97  N.  W. 
255;  Coon  v.  Smith,  43  Misc.  112,  88 
N.  Y.  S.  261;  May  v.  Cummings,  21 
N.  Dak.  281,  130  N.  W.  826;  Warner 
V.  York,  25  Ohio  Cir.  Ct.  310;  Katz 
V.  Obenchain,  48  Ore.  352,  85  Pac.  617, 
120  Am.  St.  821;  Continental  Title 
&c.  Co.  V.  Devlin,  209  Pa.  St.  380,  58 
Atl.  843;  Fenton  v.  Penton,  208  Pa. 
358,  57  Atl.  758;  Saint  v.  Corn- 
wall, 207  Pa.  270,  56  Atl.  440;  Hatz's 
Appeal,  40  Pa.  St.  209;  Pease  v. 
Doane,  33  Pa.  Super.  Ct.  6;  Gleason 
V.  Carpenter,  74  Vt.  399,  52  Atl.  966; 
Woodhurst  v.  Cramer,  29  Wash.  40, 
69  Pac.  501;  Fitch  v.  Applegate,  24 
Wash.  25,  64  Pac.  147;  Hitchcock  v. 
Nixon,  16  Wash.  281,  47  Pac.  412. 
In  South  Carolina  it  seems  that  the 
interest  of  the  mortgagee  is  not 
alone  sufficient  to  show  the  intention 
that  the  mortgage  shall  not  be  ex- 
tinguished, but  an  express  agree- 
ment will  prevent  a  merger.  Agnew 
V.  Railroad  Co.,  24  S.  Car.  18,  58 
Am.  Rep.  237;  Devereux  v.  Taft,  20 
S.  Car.  555.  See  also  Gainey  v.  An- 
derson, 87  S.  Car.  47,  68  S.  E.  888; 
Ex  parte  Powell,  68  S.  Car.  324,  47 
S.  E.  440. 
"Campbell  v.  Carter,  14  111.  286. 
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It  is  a  general  rule  that  when  the  legal  title  becomes  united  with 
the  equitable  title,  so  that  the  owner  has  the  whole  title,  the  mortgage 
is  merged  by  the  unity  of  possession.  But  if  the  owner  has  an  in- 
terest in  keeping  these  titles  distinct,  or  if  there  be  an  intervening 
right  between  the  mortgage  and  the  equity,  there  is  no  merger.^  Thus, 
where  the  purchaser  of  the  equity  of  redemption  of  premises  already 
subject  to  a  mortgage  makes  a  second  mortgage,  and  while  this  is 
outstanding  takes  an  assignment  of  the  first  mortgage,  which  he 
afterward  assigns  to  a  third  person,  the  first  mortgage  is  not  extin- 
guished ;  the  second  mortgage  outstanding  prevents  a  merger.'' 

To  effect  a  merger  at  law,  the  right  previously  held,  and  the  right 
subsequently  acquired,  must  coalesce  in  the  same  person  and  in  the 
same  right  without  any  other  right  intervening.*  "In  fact,"  says  Chief 
Justice  Bellows  of  New  Hampshire,"  "the  doctrine  of  merger  springs 
from  the  fact  that  when  the  entire  equitable  and  legal  estates  are 
united  in  the  same  person,  there  can  be  no  occasion  to  keep  them 
distinct,  for  ordinarily  it  could  be  of  no  use  to  the  owner  to  keep  up  a 
charge  upon  an  estate  of  which  he  was  seised  in  fee  simple;  but  if 
there  is  an  outstanding,  intervening  title,  the  foundation  for  the 
merger  does  not  exist,  and  as  matter  of  law  it  is  so  declared." 

An  intervening  incumbrance  or  equity  of  any  kind  is  generally 
sufficient  to  prevent  a  merger  of  the  mortgage  with  the  equity  of  re- 
demption, provided  the  incumbrance  be  not  one  which  the  owner 
has  assumed  to  pay,  or  one  against  which  he  is  estopped  from  defend- 
ing whether  such  incumbrance  be  an  attachment,^"  a  levy  of  execu- 

"  Adams  v.  Angell,  5  Ch.  Div.  634;  Y.)   200;   Warren  v.  Warren,  30  Vt. 

^tna  L.  Ins.  Co.  v.  Corn,  89  111.  170;  530;    Crane  v.  Aultman-Taylor  Co., 

Jarvis  v.  Frink,  14  111.  396;   Camp-  61  Wis.  110,  20  N.  W.   673;    Gopal- 

bell  V.  Carter,  14  III.  286;   Bunch  v.  doss    v.    Seochand,    L.    R.    11    Ind. 

Grave,  111  Ind.  351,  12  N.  E.  514;  App.    126.     See   also    Citizens'    Per- 

Montgomery    v.    Vickery,    110    Ind.  manent   Sav.   Assn.   v.   Rampe,   116 

211,  11  N.  E.  38;    Birke  v.  Abbott,  N.  Y.  S.  597. 

103  Ind.  1,  1  N.  B.  485,  53  Am.  Rep.  '  Woodside    v.    Lippold,    113    Ga. 

474;    Truman  v.   Truman,   79   Iowa  877,  39  S.  E.  400;  Evans  v.  Kimball, 

506,   44  N.   W.   721;    Lyon  v.   Mcll-  1  Allen    (Mass.)    240.     But  see  By- 

vaine,  24  Iowa  9;  Wilhelmi  v.  Leon-  ington  v.  Fountain,  61  Iowa  512,  14 

ard,  13   Iowa  330;    Dircks  v.  Logs-  N.  W.  220. 

don,   59  Md.  173;    Loud  v.  Lane,  8  'Hunt  v.  Hunt,  14  Pick.   (Mass.) 

Mete.    (Mass.)    517;   Wilson  v.  Van-  374,  384,  25  Am.  Dec.  400,  per  Shaw, 

stone,   112   Mo.   315,   20   S.  W.   612;  C.   J.;    Lockwood   v.    Sturdevant,   6 

Collins  V.  Stocking,  98  Mo.  290,  11  Conn.  373,  387,  per  Hosmer,  C.  J.; 

S.  W.   750;    Grellet  v.   Heilshorn,  4  Kanawha   Valley    Bank    v.    Wilson, 

Nev.   526;    Salvage  v.    Haydock,   68  29  W.  Va.   645,  2   S.  E.   768;    Lime 

N.  H.  484,  44  Atl.  696;  Green  v.  Cur-  Rock  Nat.  Bank  v.  Mowry,  66  N.  H. 

rier,  63  N.  H.  563,  3  Atl.  428;  Lynch  598,  22  Atl.  555. 

V.  Pfeiffer,  110  N.  Y.  33,  17  N.  E.  »Stantons  v.  Thompson,  49  N.  H. 

402;   Hancock  v.  Hancock,  22  N.  Y.  272. 

568;    Hill   v.   Pixley,   63   Barb.    (N.  »»Scrivner   v.    Dietz,   84   Cal.   295, 
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tion/^  another  mortgage,^^  a  life  interest  reserved  to  the  assignor,^^ 
or  any  other  lien  or  equity.^*  !N"o  merger  occurs  when  the  mortgagee 
purchases  the  equity  or  redemption  at  an  execution  sale,  so  long  as 
the  debtor's  right  to  redeem  from  such  sale  continues.^^ 

The  owner  of  a  note  and  deed  of  trust  by  which  it  is  secured  has  no 
legal  estate  in  the  land,  this  being,  in  the  trustee;  and  therefore,  if 
such  owner  of  the  note  and  deed  of  trust  acquires  the  equity  of  re- 
demption, there  is  no  merger.^' 

The  owner  of  the  equity  of  redemption  may  acquire  a  senior  mort- 
gage, and  by  foreclosing  this  may  cut  ofE  the  rights  of  intermediate 
junior  incumbrancers.^'' 

§  849.  No  merger  on  assignment  to  cotenant. — An  assignment  of  a 
mortgage  to  one  of  two  tenants  in  common  of  the  equity  of  redemp- 
tion does  not  discharge  it.  His  own  interest  in  the  equity  does  not 
prevent  his  holding  under  the  higher  title.  The  cotenant  is  not  preju- 
diced, for  he  may  redeem  by  payment  of  his  proportion  of  the  debt.^' 

Where  one  who  has  purchased  part  of  the  premises  subject  to  a 
mortgage  takes  an  assignment  of  the  mortgage,  although  it  may 
operate  as  a  merger  in  respect  to  the  part  of  the  premises  bought  by 
him,  it  will  not  have  this  operation  in  respect  to  the  part  not  bought.^" 
And  where  a  portion  only  of  the  mortgaged  premises  is  acquired  by  the 
mortgagee  his  right  to  enforce  the  mortgage  against  the  remainder 
is  not  extinguished.^"  Nor  is  there  any  merger  when  a  mortgagee 
becomes  a  devisee  of  an  undivided  half  of  the  premises.^^ 

24  Pac.  171;   Brooks  v.  Rice,  56  Cal.  "  Barker  v.  Flood,  103  Mass.  474. 

428;    Grover   v.    Thatcher,    4    Gray  See  also  Titsworth  v.  Stout,  49  111. 

(Mass.)  526;   Denzler  v.  O'Keefe,  34  78,  95  Am.  Dec.  577. 

N.  J.  Eq.  361.  ^"Willielmi   v.    Leonard,   13    Iowa 

"New    England    Jewelry    Co.    v.  330;     Pike    v.    Goodnow,    12    Allen 

Merriam,     2     Allen     (Mass.)     390;  (Mass.)   472;    Casey  v.  Buttolph,  12 

Denzler,  V.  O'Keefe,  34  N.  J.  Eg.  361.  Barb.   (N.  Y.)   637;   King  v.  McVic- 

"Dutton  V.  Ives,  5  Mich.  515;  kar,  3  Sandf.  Ch.  (N.  Y.)  192;  Trim- 
Hooper  V.  Henry,  31  Minn.  264,  17  mier  v.  Vise,  17  S.  Car.  499,  43  Am. 
N.  "W.  476;  Bell  v.  Woodward,  34  Rep.  624.  See  also  Hall  v.  Young, 
N.  H.  90.  29  S.  Car.  64,  6  S.  E.  938. 

"  Cox  v.  Ledward,  124  Pa.  St.  435,  =»  Stover    v.    Herrington,    7    Ala. 

16  Atl.   826.  142,  41  Am.   Dec.   86;    Meacham  v. 

"Bunch  V.   Grave,   111   Ind.   351;  Steele,   93    111.    135;    Chase   v.   Van 

Chase  Nat.   Bank  v.    Security   Sav.  Meter,  140   Ind.  321,  39  N.  E.  455; 

Bank,  28  Wash.  150,  68  Pac.  454.  Haggerty    v.    Byrne,    75    Ind.    499; 

"Southworth  v.  Scofield,  51  N.  Y.  Wilhelmi  v.  Leonard,  13  Iowa  330; 

513.  Souther  v.  Pearson   (N.  J.  Eq.),  28 

'"Hospes  V.  Almstedt,  13  Mo.  App.  Atl.    450;    Sanford   v.   Van   Arsdall, 

270.  53  Hun  70,  6  N.  Y.  S.  494. 

"Myers  v.   O'Neal,   130   Ind.   370,  =^Sahler  v.   Signer,  44  Barb.    (N. 

30  N.  E.  510.  Y.)   606. 

24 — Jones  Mtg. — Vol.  II. 
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When  the  owner  of  an  equity  of  redemption  by  will  or  otherwise 
takes  an  undivided  interest  in  the  mortgage  debt,  as  a  tenant  in  com- 
mon with  others,  no  merger  of  his  interest  takes  place.  The  owner 
of  any  part  of  a  mortgage  has  the  whole  premises  for  his  security. 
His  mortgage  can  not  be  extinguished  as  to  any  part  or  interest  in  the 
land,  whether  divided  or  undivided,  without  his  assent.  The  fact  that 
some  one  else  has  a  legal  interest  or  share  in  the  security  prevents  the 
blending  of  the  interests  in  such  case.^^  And  so,  on  the  other  hand, 
there  is  no  merger  when  a  mortgagee  of  the  entire  premises  becomes 
a  devisee  of  an  undivided  part  of  the  equity  of  redemption.  He  is 
entitled  to  be  protected  by  holding  his  entire  mortgage  against  the 
entire  premises.^^ 

If  the  assignee  of  an  undivided  interest  in  a  mortgage  purchases 
the  equity  of  redemption  assuming  the  mortgage  his  interest  under 
the  mortgage  is  merged  in  the  title  acquired  by  purchase,  and  he 
becomes  the  debtor  to  the  other  part-owner  of  the  mortgage  for  the 
amount  due  him,  and  the  whole  property  may  be  sold  on  foreclosure 
for  the  payment  of  such  other  part  of  the  debt.^* 

§  850.  Effect  of  assignment  to  wife  of  mortgagor. — The  assign- 
ment of  a  mortgage  to  the  wife  of  the  mortgagor  operated  at  common 
law  as  a  discharge  of  it.  But  under  the  statutes  now  in  force  in  all 
or  nearly  all  our  states,  authorizing  married  women  to  buy  and  sell 
real  estate,  such  an  assignment  would  not  operate  as  a  discharge  or 
merger."^ 

But  where  a  prior  mortgage  has  been  foreclosed,  but  before  the 
time  of  redemption  has  expired  the  owner  pays  the  mortgage  and  has 
a  conveyance  made  by  the  mortgagee  to  his  wife,  her  name  being 
used  as  a  cover  and  the  husband  being  the  real  party  in  interest,  the 
transaction  may  properly  be  regarded  by  a  junior  mortgagee  as  a  re- 
demption by  the  owner,  and  the  wife  can  not  claim  to  hold  the  prop- 
erty in  her  own  right  under  a  foreclosure  from  which  the  property 
had  not  been  redeemed.'" 

=^  Clark  V.  Clark,  56  N.  H.  105.  Conn.  223,  56  Atl.  524;  Long  v.  Kin- 

=°Sahler  t.  Signer,  44  Barb.    (N.  ney,  49  Ind.  235;  Martin  v.  Martin, 

Y.)   606.  146  Mass.  617,  16  N.  B.  413;  Fowle 

"Ehrman    v.    Alabama     Mineral  v.  Torrey,  135  Mass.  87;  Degnan  v. 

Land  Co.,  109  Ala.  478,  20  So.  112.  Farr,  126  Mass.  297;  Tucker  v.  Fen- 

'^"Bean  v.  Boothby,  57  Maine  295;  no,  110  Mass.  311;  Power  v.  Lester, 

Model  Lodging  House  Assn.  v.  Bos-  23  N.  Y.  527;  McGale  v.  McGale,  18 

ton,  114  Mass.  133;    Bemis  v.  Call,  R.  I.  675,  29  Atl.  967;   Schilling  v. 

10   Allen    (Mass.)    512;    Newton   v.  Darmody,  102  Tenn.  439,  52  S.  W. 

Manwarring,  56  Hun  645,  10  N.  Y.  S.  291,  73  Am.  St.  892.  See  ante  §  133. 
347;  Dyer  v.  Dean,  69  Vt.  370,  37  Atl.        ="  Wright  v.   Patterson,  45  Mich. 

1113.    See  also  Skinner  v.  Hale,  76  261,  7  N.  W.  820. 
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A  husband  may  pureliase  and  hold  a  mortgage  given  by  his  wife 
upon  her  property  in  -which  he  has  also  Joined.  It  is  not  merged  by 
an  assignment  to  him.^^  Much  less  is  it  satisfied  in  the  hands  of  an- 
other person  to  whom  it  is  assigned  upon  the  payment  of  the  con- 
sideration by  the  husband.^* 

Where  a  wife  pays  a  mortgage  on  the  premises  in  which  she  ac- 
quired a  life  estate  on  the  death  of  her  husband  the  mortgage  debt 
is  not  merged  in  her  life  estate,  but  she  may  enforce  the  debt  against 
the  premises.^® 

§  851.    No  merger  on  marriage  of  mortgagor  and  mortgagee. — 

The  marriage  of  a  single  woman,  who  holds  a  mortgage,  with  the 
mortgagor,  does  not  extinguish  the  mortgage  lien  or  the  debt,  under 
the  statutes  in  regard  to  the  rights  of  married  women  in  their  sep- 
arate property  now  generally  in  force.^° 

l^Teither  does  the  execution  by  the  husband  and  wife,  after  mar- 
riage, of  a  mortgage  upon  the  same  premises  to  a  third  person,  dis- 
charge the  lien  of  the  wife's  mortgage  against  her  husband,  if  she  uses 
no  words  of  release  to  operate  upon  her  mortgage,  and  it  is  apparent 
from  the  instrument  that  she  joined  merely  to  release  her  inchoate 
right  of  dower.'^ 

§  852.    No  merger  when  equitable  estate  has  been  extinguished. — 

In  case  the  equitable  estate  has  been  in  any  way  extinguished,  the 
doctrine  of  merger  has  no  application.  Thus,  where  a  mortgagee  al- 
lowed the  mortgaged  premises  to  be  sold  under  a  prior  judgment,  and 
failed  to  redeem  within  the  time  allowed,  but  afterward  obtained  a 
conveyance  of  the  premises  from  the  purchaser  under  execution  sale, 
his  mortgage  title  was  wholly  gone,  and  there  was  nothing  to  merge 
in  the  legal  estate.  IsTeither  could  his  purchase  have  the  effect  in  any 
way  to  revive  his  mortgage  and  enable  him  to  transfer  it  to  another.^^ 

§  853.  When  assignor  is  estopped  to  claim  merger. — ^After  the 
owner  of  lands  has  taken  an  assignment  of  the  mortgage  to  himself, 
and  then  assigned  it  to  another  as  a  valid  security,  he  is  estopped 
from  insisting,  as  against  the  assignee  or  any  one  claiming  under 

"  Martin  v.  Martin,  146  Mass.  517,  "  Power  v.  Lester,  23  N.  T.  527. 

16  N.  E.  413;    Butler  v.  Ives,  139  "Gillig  v.  Maass,  28  N.  Y.  191; 

Mass.  202,  29  N.  E.  654.  Power  v.   Lester,  23   N.  Y.  527,  17 

^Faulks  V.  Dimock,  27  N.  J.  Eq.  How.  Pr.  413. 

65.  '"Hill  v.  Pixley,  63  Barb.  (N.  Y.) 

» Warner  v.   York.   25'  Ohio  Cir.  200. 
Ct.  310. 
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him,  that  it  had  merged  in  the  equity  of  redemption.^'  ''The  owner  of 
lands  who  treats  a  mortgage  upon  the  land,  which  has  been  assigned 
to  him  as  a  valid  instrument,  and  transfers  it  as  such,  is  estopped 
from  insisting,  as  against  the  assignee  or  any  one  claiming  under  him, 
that  in  his  hands  it  had  merged  and  disappeared  in  the  fee."'* 

It  is  immaterial  in  such  case  that  the  remedy  at  law  upon  the  note 
which  accompanied  the  mortgage  was  barred:  that  does  not  affect 
the  validity  of  the  mortgage  or  the  remedy  upon  it.  It  is  immaterial, 
too,  that  the  person  who  claims  the  benefits  of  a  merger  is  a  purchaser 
from  the  former  owner  by  a  deed  made  after  the  assignment  of  the 
mortgage  by  his  grantor  was  recorded ;  for  then  the  same  record  which 
informed  him  of  the  facts,  which  at  common  law  would  constitute  a 
merger,  also  notified  him  of  the  assignment  which  created  the 
estoppel.'^  If  he  has  purchased  by  deed  of  warranty,  he  may  have  a 
remedy  upon  the  covenants,  but  he  can  not  resist  the  foreclosure  of 
the  mortgage.'* 

Where  a  purchaser  of  the  equity  of  redemption  assumed  to  pay  a 
part  of  the  notes  secured  by  a  mortgage  as  a  part  of  the  purchase- 
money,  it  was  held  that  such  purchaser  was  estopped,  in  a  suit  to 
foreclose  against  his  equity  of  redemption,  from  asserting  that  the 
mortgage  was  merged  by  a  foreclosure  as  to  the  last  note  which  had 
not  been  assigned  to  him.''' 

§  854.  Estoppel  by  selling  estate  free  of  inctimbrances. — By  selling 
the  estate  free  from  incumbrances,  he  may  be  estopped  on  the  other 
hand,  as  against  the  purchaser  at  least,  from  saying  that  there  was 
no  merger."  A  mortgagee  having  purchased  the  equity  of  redemp- 
tion while  it  was  subject  to  a  second  mortgage,  afterward  sold  the 
land  to  a  third  person  for  a  price  sufficient  to  pay  both  mortgages,  as 
well  as  the  sum  paid  for  the  equity  of  redemption.  Although  his  prior 
lien  was  not  merged  by  his  purchase,  it  was  regarded  as  satisfied  by 

^Powell  V.  Smith,  30  Mich.  451;  notice  of  the  existence  of  the  mort- 

Baker  v.  Loan  Co.,  36  Minn.  185,  30  gage.     It  is  upon  record.     He  then 

N.  W.  464;   KeUogg  v.  Ames,  41  N.  steps     into     the     former     owner's 

Y.  259,  revg.  41  Barb.  218;   Slieel  v.  place;  he  takes  his  interest  and  his 

Spraker,  8  Paige  (N.  Y.)   182.     See  rights   In  the   land,   and  no   more; 

also  Bulkeley  v.  Hope,  1  Kay  &  J.  the  estoppel  which  was  controlling 

482,  1  Jur.  (N.  S.)  864.  the   former   owner   is   also   control- 

"  Powell  V.   Smith,  30  Mich.   451,  ling  him. 

per  Cooley,  J.  «  Hill  v.  Minor,  79  Ind.  48. 

»=  Powell  V.   Smith,  30  Mich.  451.  ^Poulson   v.    Simmons,   126    Ind. 

■"Kellogg  v.  Ames,  41  N.  Y.  259.  227,  26  N.  E.  152;   Thomas  v.  Sim- 

The   court,    Murray,    J.,    delivering  mons,  103  Ind.  538,  2  N.  E.  203,  3 

the  opinion,  says  that  the  purchas-  N.  E.  381;  Bulkeley  v.  Hope,  1  Kay 

er  takes  the  deed  with  constructive  &  J.  482,  1  Jur.  (N.  S.)  864. 
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his  sale,  so  that  on  a  subsequent  foreclosure  of  the  second  mortgage 
the  proceeds  were  first  applied  to  the  payment  of  the  second  mort- 
gage.^" Where  a  mortgagee,  having  purchased  the  equity  of  redemp- 
tion, conveys  the  premises  by  warranty  deed  without  reference  to  the 
mortgage,  such  mortgagee,  as  well  as  those  claiming  under  him,  are 
estopped  from  denying  a  merger  by  a  union  of  the  titles  in  himself.^" 

§  865.  Intention  governs  as  to  effect  of  payment. — The  intention 
at  the  time  of  the  payment  of  the  mortgage  has  sometimes  been  said 
to  determine  the  effect  of  such  payment.  If  there  was  then  no  inten- 
tion on  the  part  of  the  person  making  the  payment,  either  actual  or 
to  be  implied  from  the  condition  of  things  then  existing,  to  keep  the 
mortgage  alive,  it  can  not  afterward,  upon  his  forming  an  intention, 
or  upon  a  change  in  the  surrounding  circumstances,  be  regarded  as  a 
subsisting  security.*^  Thus,  where  a  mortgage  was  paid  without  an 
assignment  or  discharge  of  it  being  then  made,  or  any  agreement  being 
made  for  any  future  assignment  of  it,  and  the  owner  of  the  estate 
eighteen  years  afterward  conveyed  the  land  by  warranty,  and  his 
grantee  obtained  an  assignment  of  the  mortgage  to  the  first  purchaser, 
it  was  held  that  nothing  passed,  because  the  mortgage  had  already  been 
discharged  by  the  payment.*^ 

It  is  clear,  however,  that  the  intention  may  be  gathered,  not  only 
from  the  acts  and  declarations  of  the  parties,  but  from  a  view  of 
the  situation  as  affecting  the  interests  of  the  party  making  the  pay- 
ment, and  it  may  happen  that  the  intention  as  to  merger  may  remain 
subject  to  change,  at  least  until  a  third  person  has  acquired  some  in- 
terest. Until  such  time,  therefore,  whatever  occurs  between  the  par- 
ties interested  tending  to  show  the  intention  is  admissible  as  part 
of  the  res  gestae.*^  The  owner  of  the  equity  of  redemption  of  real 
estate  has  a  right  to  purchase  a  mortgage  lien  created  thereon  by  a 

'•Webb  V.  Meloy,  32  Wis.  319.  Aster,  3  Jotins.  Ch.  53,  8  Am.  Dec. 

■"Pearson    v.    Bailey,    180    Mass.  465;     Loomer    v.    Wheelwright,     3 

229,  62  N.  E.  265;   Stoddard  v.  Rot-  Sandf.  Ch.   (N.  Y.)   135,  157;   Gayle 

ton,  18  N.  Y.  Super.  Ct.  378;   Brad-  v.    Wilson,    30    Grat.     (Va.)     166; 

ford  v.  Burgess,  20  R,  I.  290,  38  Atl.  Aiken  v.  Milwaukee  &c.  R.  Co.,  37 

975.     See   also   Brosseau   v.   Lowy,  Wis.  469.     See  also  Security  Title 

209  111.  405,  70  N.  E.  901;    Hadley  &c.    Co.   v.   Schlender,   190   111.    609, 

V.  Chapin,  11  Paige  (N.  Y.)  245.  60  N.  E.  854;  Loverin  v.  Humboldt 

^'Woodside   v.    Lippold,    113    Ga.  Safe  Deposit  &c.  Co.,  113  Pa.  St.  6, 

877,  39  S.  E.  400;   Cole  v.  Edgerly,  4  Atl.  191. 

48   Maine   108;    Hunt  v.   Hunt,   14  ""Given  v.  Marr,  27  Maine  212. 

Pick.  (Mass.)  374,  383,  25  Am.  Dec.  *=  Smith  v.  Roberts,  91  N.  Y.  470; 

400;  Lynch  v.  Pfeiffer,  110  N.  Y.  33,  James  v.  Morey,  2  Cow.  (N.  Y.)  246, 

17  N.  E.  402;   Champney  v.  Coope,  14  Am.  Dec.  475. 
34  Barb.    (N.  Y.)    539;    Gardner  v. 
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former  owner,  and  in  order  to  keep  such  lien  alive  for  certain  pur- 
poses, to  prevent  a  merger  of  the  mortgage  lien  with  the  fee;  but  in 
such  case  there  must  be  an  intention  to  prevent  a  merger,  and  in 
the  absence  of  such  intention  a  merger  will  be  presumed.^* 

Where  the  owner  of  a  one-third  interest  in  a  tract  of  land  takes  up 
a  mortgage  thereon,  such  mortgage  as  to  his  third  interest  in  the  tract 
is  not  merged,  where  there  is  an  intention  to  keep  it  alive.*^ 

Generally  the  question  as  to  whether  or  not  a  senior  mortgage  is 
merged  in  a  title  to  real  estate  acquired  subsequent  to  the  placing  of 
junior  liens  thereon  is  to  be  determined  from  the  intention  of  the 
parties.*" 

Parol  evidence  is  admissible  to  show  all  the  facts  and  circumstances 
attending  the  transfer,  to  establish  the  intention  of  the  purchaser  of 
the  mortgage.*^ 

§  856.  Intention  expressed. — The  question,  whether  there  is  a 
merger  in  a  particular  case,  depends  not  so  much  upon  the  kind  or 
form  of  instrument  by  which  one  estate  is  transferred  to  the  holder 
of  the  other  as  upon  the  intention  of  the  parties,  and  if  the  intention 
be  declared  in  such  instrument  it  may  control  the  construction  of  its 
effect." 

If  at  the  time  the  mortgagee  receives  a  conveyance  of  the  equity 
of  redemption,  the  parties  to  such  conveyance  expressly  stipulate  that 
there  shall  be  no  merger,  such  stipulation  will  usually  prevent  a  mer- 
ger.*' 

*■  Hester  v.  Frary,  99  111.  App.  51.  Provident    Realty     Co.,     110     App. 

« Singleton    v.    Singleton,    60    S.  Div.  226,  96  N.  Y.  S.  1091;  Howard 

Car.  216,  38  S.  E.  462.  v.  Clark,  71  Vt.  424,  45  Atl.  1042, 

*  Brooks  v.  Rice,  56  Cal.  428;  76  Am.  St.  782. 
Lowman  v.  Lowman,  118  111.  582,  •"  Westheimer  t.  Thompson,  2 
9  N.  B.  245;  Worcester  Nat.  Bank  Idaho  1137,  31  Pac.  797. 
V.  Cheeney,  87  111.  602;  Richardson  «Oak  Creek  Valley  Bank  v.  Hel- 
V.  Hockenbull,  85  111.  124;  Huebsch  mer,  59  Nebr.  176,  80  N.  W.  891; 
V.  Scheel,  81  111.  281;  Swatts  v.  Wyatt-Bullard  Lumber  Co.  v. 
Bowen,  141  Ind.  322,  40  N.  B.  1057;  Bourke,  55  Nebr.  9,  75  N.  W.  241; 
Chase  v.  Van  Meter,  140  Ind.  321,  Peterborough  Sav.  Bank  v.  Pierce, 
39  N.  E.  455;  Pike  v.  Gleason,  60  54  Nebr.  712,  75  N.  "W.  20;  Math- 
Iowa  150,  14  N.  W.  210;  Linscott  v.  ews  v.  Jones,  47  Nebr.  616,  66  N. 
Lamart,  46  Iowa  312;  Lyon  v.  Mc-  W.  622;  Henry  &c.  Co.  v.  Fisher- 
Ilvaine,  24  Iowa  9;  "Wickersham  v.  dick,  37  Nebr.  207,  209,  55  N.  W. 
Reeves,  1  Iowa  413;  Shattuck  y.  643.  See  also  "Weston  v.  Livezey, 
Belknap  Sav.  Bank,  63  Kans.  443,  45  Colo.  142,  100  Pac.  404;  Chase 
65  Pac.  643;  Hayden  v.  Lauffen-  v.  Van  Meter,  140  Ind.  321,  39  N. 
burger,  157  Mo.  88,  57  S.  "W.  721;  E.  455;  Abbott  v.  Curran,  98  N.  T. 
Williams  v.  Brownlee,  101  Mo.  309,  665;  Eagan  v.  Eugeman,  125  App. 
13  S.  W.  1049;  Walker  v.  Goodsill,  Div.  743,  110  N.  Y.  S.  366. 
54  Mo.  App.  631;  Mulford  v.  Peter-  «Cullum  v.  Emanuel,  1  Ala.  23,  34 
son,  35  N.  J.  L.  127;   To.wnsend  v.  Am.  Dec.  757;  Neff  v.  Elder,  84  Ark. 
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But  even  as  against  the  expressed  intention,  that  which  is  inferred 
from  the  relation  of  the  parties  to  each  other  and  to  others,  or  from 
their  own  interests,  may  be  sufficient  to  control  the  construction,  es- 
pecially if  the  expressions  of  intention  be  vague  or  doubtful.  A  recital 
in  a  deed  from  a  mortgagor  to  his  mortgagee  of  the  mortgaged  land, 
that  the  deed  was  made  to  cancel  the  mortgage,  may  conclude  the 
grantee  from  denying  that  fact,  so  far  as  the  intention  was  concerned ; 
but  the  mortgage  and  the  notes  remaining  in  his  possession  by  agree- 
ment, he  may  rely  upon  his  mortgage  title  as  against  an  intervening 
attachment.^" 

The  expressed  intention  will  control;  but  in  the  absence  of  such 
express  intention  on  the  part  of  the  mortgagee  his  intention  will  be 
presumed  in  accordance  with  his  interests. ^^ 

Where  the  upholding  of  a  separate  mortgage  title  is  essential  to 
the  interests  of  the  owner,  a  reference  in  a  deed  to  the  mortgage  as 
"having  been  canceled  by  assignment"  will  not  effect  a  merger.  ^^ 

On  the  other  hand,  when  a  conveyance  to  a  mortgagee  is  made  ex- 
pressly subject  to  a  right  of  dower,  whereby  the  intention  of  the  par- 
ties is  manifest  that  such  a  right  should  be  preserved,  the  purchaser 
will  not  be  allowed  to  set  up  the  mortgage  as  a  subsisting  title  against 
this  right.^^ 

When  a  person  holding  an  equity  of  redemption,  by  a  conveyance 
fraudulent  as  against  the  grantor's  creditors,  takes  from  the  mort- 
gagee a  quitclaim  deed  of  all  his  interest  in  the  premises,  containing 

277,  105  S.  W.  260,  120  Am.  St.  67;  App.  Dlv.  743,  110  N.  Y.  S.  366;  May 
Goodwin  v.  Keney,  47  Conn.  486;  v.  Cummings,  21  N.  Dak.  281,  130  N. 
Ferris  v.  Van  Ingen,  110  Ga.  102,  W.  826;  Senter  v.  Senter,  87  Ohio 
35  S.  B.  347;  Farrand  v.  Long,  184  St.  377,  101  N.  E.  272;  Continental 
III.  100,  56  N,  E.  313;  Robertson  v.  Title,  &c.  Co.  v.  Devlin,  209  Pa.  St. 
Wheeler,  162  111.  566,  44  N.  E.  870;  380,  58  Atl.  843;  Pease  v.  Doane,  33 
McCrory  v.  Little,  136  Ind.  86,  35  N.  Pa.  Sup.  Ct.  6;  Gainey  v.  Anderson, 
E.  836;  McElhaney  v.  Shoemaker,  87  S.  Car.  47,  68  S.  B.  888,  31  L.  R. 
76  Iowa  416,  41  N.  W.  58;  Smith  v.  A.  (N.  S.)  323;  Glenn  v.  Rudd,  68 
Swan,  69  Iowa  412,  29  N.  W.  402;  S.  Car.  102,  46  S.  E.  555,  102  Am. 
Shattuck  V.  Belknap  Sav.  Bank,  63  St.  659;  C.  M.  Hapgood  Shoe  Co.  v. 
Kans.  443,  65  Pac.  643;  Feigner  v.  First  Nat.  Bank,  23  Tex.  Civ.  App. 
Slingluff,  109  Md.  474,  71  Atl.  978;  506,  56  S.  W.  995;  Belknap  v.  Denni- 
Aldrlch  V.  Blake,  134  Mass.  582;  son,  61  Vt.  520,  17  Atl.  738;  Wood- 
Quick  V.  Raymond,  116  Mich.  15,  74  hurst  v.  Cramer,  29  Wash.  40,  69 
N.  W.  189;  Tower  v.  Divine,  37  Pac.  501;  Gilchrist  v.  Foxen,  95  Wis. 
Mich.  443;  Flanij-.-.n  v.  Sable,  44  428,  70  N.  W.  585. 
Minn.  417,  46  N.  W.  834;  Ames  v.  ™  Crosby  v.  Chase,  17  Maine  369. 
Miller,  65  Nebr.  204,  91  N.  W.  250;  "  Belknap  v.  Dennison,  61  Vt.  520, 
Stantons  v.  Thompson,  49  N.  H.  272;  17  Atl.  738. 

Harron  v.  Du  Bois,  64  N.  J.  Eq.  657,  ''=  Bean  v.  Boothhy,  57  Maine  295. 

54   Atl.    857;    Hubbell   v.   Blakeslee,  "Campbell  v.  Knights,  24  Maine 

71  N.  Y.  63;  Bagan  v.  Engeman,  125  332. 
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this  clause,  "which  said  mortgage  is  hereby  canceled  and  discharged, 
the  said"  grantor  "having  recently  conveyed  his  interest  in  the  prem- 
ises to"  the  grantee,  this  amounts  to  an  assignment,  and  not  a  merger, 
of  the  mortgage,  if  the  creditors  interfere  and  take  the  equity.^* 

While  an  agreement  in  the  mortgage  itself  can  not  have  the  effect 
to  change  the  mortgage  into  an  absolute  conveyance,  or  release  or  em- 
barrass the  mortgagor's  equity  of  redemption,  yet  such  mortgagor 
may,  by  a  subsequent  voluntary  agreement,  convey  his  interest  to  the 
mortgagee.^^ 

When  one,  erroneously  supposing  that  he  owned  the  equity  of  re- 
demption of  land  subject  to  two  mortgages,  paid  to  the  first  mort- 
gagee the  amount  due  on  his  mortgage,  and  took  a  deed  in  which 
the  mortgagee  released,  granted,  and  sold  his  interest  in  the  land, 
''meaning  hereby  to  release  all  the  right  I  have  in  the  premises  by 
virtue  of  said  mortgage,  the  aforesaid  sum  having  been  this  day  paid 
me  in  discharge  of  said  mortgage,"  this  deed  was  held  to  operate 
as  a  grant  of  the  legal  estate,  or  a  satisfied  mortgage,  and  not  as 
an  assignment  of  the  debt.  The  purpose  of  the  mortgagee  in  mak- 
ing the  deed  was  to  be  taken  into  consideration  in  constructing  it, 
and  this  purpose  was  to  acknowledge  payment  of  the  debt  and  to 
pass  the  legal  estate.  This  explanation  of  the  intent  of  the  parties 
avoids  the  inference  that  might  be  made  from  the  other  parts  of  the 
deed  that  the  debt  was  thereby  assigned.  Without  this  evidence  of 
payment,  the  fact  that  it  was  paid  and  not  assigned  might  be  proved 
by  parol.^^ 

If  the  owner  of  land  subject  to  two  mortgages  duly  recorded,  who 
is  under  no  obligation  to  pay  either  of  them,  in  ignorance  of  the  sec- 
ond mortgage  makes  a  part  payment  on  the  first  mortgage  for  the 
purpose  of  perfecting  his  title,  and  afterward,  on  being  informed  of 
the  second  mortgage,  pays  the  balance  due  on  the  first,  and  causes  that 
mortgage  to  be  assigned  to  a  third  person  in  trust  for  himself,  the 
holder  of  the  second  mortgage  is  not  entitled  to  redeem  the  first  ex- 
cept by  paying  it  in  full.^' 

§  857.  Intention  expressed  against  merger. — Merger  may  be  pre- 
vented by  an  expressed  intention  to  the  contrary,  contained  in  a  deed 
of  release  from  the  owner  of  the  equity  of  redemption  to  the  holder  of 

"Crosby  v.  Taylor,  15  Gray  ""Wade  v.  Howard,  11  Pick. 
(Mass.)   64,  77  Am.  Dec.  352.  (Mass.)   289,  6  Pick.  492. 

•"Greenlaw  v.  Bastport  Savings  "Ryer  v.  Gass,  130  Mass.  227. 
Bank,  106  Maine  205,  76  Atl.  485.  See  also  Franklyn  v.  Hayward,  61 

How.  Pr.  (N.  Y.)  43. 
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the  mortgage,^'  that  the  deed  shall  not  operate  as  a  merger  of  title,  ex- 
cept at  the  election  of  the  grantee;  in  which  case  there  will  be  no 
merger,  unless  evidence  tending  to  show  such  election  on  his  part  be 
given.^* 

When  a  mortgage  is  assigned  to  the  owner  of  the  land,  merger  may 
be  prevented  by  a  declaration  in  the  assignment  that  it  is  to  be  held 
as  a  muniment  of  title,  and  is  not  to  merge  in  the  fee  of  the  land.^" 
An  assignment  of  the  mortgage  paid  off  might  be  taken  to  a  trustee 
with  an  express  declaration  that  the  object  was  to  preserve  the  pri- 
ority of  the  lien;"  but  the  conveyance  alone  without  the  declaration 
is  not  regarded  as  conclusive.  °^ 

"When  there  is  no  evidence  of  the  intention  of  the  owner  in  uniting 
the  legal  and  equitable  estates  in  himself,  it  is  proper  to  presume  that 
he  intended  that  effect  which  is  the  most  beneficial  to  himself.  There- 
fore, if  the  estate  be  subject  to  other  incumbrances,  which  he  is  under 
no  obligation  to  pay,  and  it  is  better  for  him  to  preserve  the  lien  of 
the  prior  mortgage  rather  than  to  extinguish  it,  and  let  the  next  sub- 
sequent incumbrance  into  its  place  of  priority,  these  facts  may  be 
taken  as  sufficient  ground  for  inferring  that  his  intention  was  to  pre- 
serve the  mortgage  rather  than  to  extinguish  it."* 

"Where  the  relation  of  mortgagor  and  mortgagee  of  real  estate  has 
been  once  established  between  two  parties,  and  it  is  claimed  that  by 
a  subsequent  deed  of  the  premises  by  the  mortgagor  to  the  mortgagee 
the  equity  of  redemption  has  been  extinguished  and  the  mortgagee 
has  become  the  absolute  owner  of  the  premises,  it  must  be  clearly 
shown  that  the  conveyance  or  release  was  voluntary  on  the  part  of 
the  mortgagor,  was  based  on  an  adequate  consideration,  was  untainted 
by  fraud,  and  that  no  advantage  was  taken  of  the  debtor's  necessities 
to  drive  a  hard  bargain.    Such  transactions  will  be  closely  scrutinized, 

=» Bailey   v.    Richardson,    9    Hare  "Bradford   v.   Burgess,   20   R.    I. 

734.    See   also   Weston   v.   Livezey,  290,  38  Atl.  975;   Bailey  v.  Rlchard- 

45   Colo.   142,   100   Pac.   404;    ^tna  son,  9  Hare  734. 

Life  Ins.  Co.  v.  Corn,  89  111.  170;  <^Hood  v.  Phillips,  3  Beav.   613; 

Egan    V.    Engeman,    125    App.    Div.  Parry  v.  Wright,  1  Sim.  &  St.  369. 

743,  110  N.  Y.  S.  366;  Hatz's  Appeal,  See  also  Gunter  v.  Gunter,  23  Beav. 

40  Pa.   St.  209;    Glenn  v.  Rudd,  68  571. 

S.  Car.  102,  46  S.  E.  555;  Agnew  v.  <«  Factors'  &e.  Ins.  Co.  v.  Murphy, 

Charlotte  &c.  R.  Co.,  24  S.  Car.  18,  111  U.  S.  738,  28  L.  ed.  582,  4  Sup. 

58  Am.  Rep.  237;    Tyrwhitt  v.  Tyr-  Ct.    679;    Jackson   v.   Relf,   26   Fla. 

whitt,  32  Beav.  244;   Wilkes  v.  Col-  465,  8  So.  184;    Denzler  v.  O'Keefe, 

lin,  L.  R.  8  Eq.  338.  34  N.  J.  Eq.  361;   Clarendon  v.  Bar- 

^  Spencer    v.    Ayrault,    10    N.    Y.  ham,  1  Y.  &  C.  C.  C.  688;   Hatch  v. 

202.  Skelton,  20  Beav.  453;  Davis  v.  Bar- 

"  Browne  v.  Perris,   11   N.  Y.   S.  rett,  14  Beav.  542. 
97,  affg.  7  N.  Y.  S.  172. 
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and,  if  proof  be  clear  and  satisfactory  that  the  requirements  above 
named  have  been  observed,  the  transaction  will  be  sustained,  other- 
wise not.""* 

§  858.  Kelease  may  operate  as  an  assignment. — ^Whether  the  re- 
lease of  a  mortgage  constitutes  a  discharge  or  an  assignment  depends 
not  so  much  upon  the  form  of  the  instrument  as  upon  the  relations 
of  the  parties  to  the  estate,  and  their  presumed  intent  derived  from 
the  circumstances  under  which  the  conveyance  is  made.*°  If  the  re- 
lease is  to  a  party  whose  duty  it  is  to  extinguish  the  mortgage  for  the 
benefit  of  another,  it  will  be  held  to  operate  as  a  discharge.*' 

If  the  money  is  advanced  by  one  whose  duty  it  is,  by  contract  or 
otherwise,  to  pay  and  cancel  the  mortgage,  and  relieve  the  mortgaged 
premises  of  the  lien,  a  duty  in  the  proper  performance  of  which  others 
have  an  interest,  it  shall  be  held  to  be  a  release,  and  not  an  assign- 
ment, although  in  form  it  purports  to  be  an  assignment.  When  no 
such  controlling  obligation  or  duty  exists,  such  an  assignment  shall 
be  held  to  constitute  an  extinguishment  or  an  assignment,  according 
to  the  intent  of  the  parties ;  and  their  respective  interests  in  that  sub- 
ject will  have  a  strong  bearing  upon  the  question  of  such  intent."*^ 

If  the  money  be  paid  by  one  who  has  assumed  the  duty  of  paying 
the  debt,  either  by  contract  with  the  mortgagor  or  with  those  who  may 
have  succeeded  to  his  rights,  this  must  be  taken,  as  regards  other 
subsequent  interests,  as  a  payment;  consequently,  when  one  has  pur-' 
chased  land  by  a  deed  containing  an  express  stipulation  that  he  shalK 
assume  and  pay  an  existing  mortgage  debt  upon  it,  his  payment  of  it 
operates  as  a  discharge  of  the  mortgage,  whether  he  takes  an  assign- 
ment of  the  mortgage,  an  acknowledgment  of  payment,  or  a  release."' 

"Lynch   v.    Ryan,    132   "Wis.    271,  Dorr,  72  Maine  198;  Lappen  v.  Gill, 

111  N.  W.  707.     See  also  Smith  v.  129  Mass.  349;  Bemls  v.  Call,  10  Al- 

Swan,  69  Iowa  412,  29  N.  W.  402;  len   (Mass.)   512;   Butler  v.  Seward, 

Skee's  v.   Blanchard    (Vt.),   81  Atl.  10    Allen    (Mass.)    466;     Strong   v. 

913;   Young  v.  Miner,  141  Wis.  501,  Converse,   8  Allen    (Mass.)    557,  85 

124  N.  W.  660;  Kunert  v.  Strong,  103  Am.  Dec.  732. 

Wis.  70.  79  N.  W.  32;   Rockwell  v.  ««Kilhorn    v.     Robbins,     8    Allen 

Humphrey.   57  Wis.  410,  15  N.  W.  (Mass.)     466.     But    see    Young    v. 

394.  Morgan,    89    111.    199;     Danforth    v. 

•^Ryer  V.  Gass,  130  Mass.  227,  per  Briggs,  89   Maine  316,   319,   36  Atl. 

Ames,    J.;     Lewis    v.    Hinman,    56  452.   The  court,  per  J.  Walton,  says: 

Conn.  55,  13  Atl.  143;   Duffy  v.  Me-  "Our   conviction   is  that   when  the 

Guiness,  13  R.  I.  595.  debt   was   contracted,    the   husband 

™Wadsworth     v.     Williams,     100  expected  to  pay  it,  and  to  thereby 

Mass.    126.     See    also    Burnham    v.  extinguish   the   mortgage   given   by 

Dorr,  72  Md.  198;  Wade  v.  Beldmeir,  his  wife,  and  leave  her  title  to  the 

40  Mo.  486.  land  unincumbered;    and  we  think 

"Brown     v.     Lapham,     3     Cush.  that  such  must  be  the  effect  of  the 

(Mass.)   551.    See  also  Burnham  v.  payment,  and  that  the  assignment 
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A  mortgage  by  a  married  woman  covered  two  parcels  of  land,  one 
which  the  husband  had  owned  and  had  conveyed  to  his  wife;  and  the 
other  had  afterward  been  purchased  and  the  deed  taken  in  the  wife's 
name ;  and  to  secure  the  purchase-money  both  husband  and  wife  gave 
their  notes — ^the  wife  giving  a  mortgage  of  both  parcels  to  secure 
these  notes.  The  notes  were  paid,  but  whether  wholly  by  the  husband, 
or  partly  by  the  husband  and  partly  by  the  wife,  was  a  disputed  ques- 
tion between  them.  The  husband  made  the  last  payment  and  the  notes 
were  given  up  to  him ;  but  instead  of  having  the  mortgage  discharged, 
he  took  an  assignment  of  it  to  himself  and  had  it  recorded.  The  wife 
afterward  procured  a  discharge  by  the  mortgagee  and  had  it  entered 
of  record.  The  husband  claimed  title  and  possession  under  his  assign- 
ment, and  his  equitable  title  to  the  land ;  the  wife,  denying  any  equi- 
table title  in  her  husband,  claimed  title  and  possession  upon  the 
ground  that  the  assignment  of  the  mortgage  to  her  husband  after  the 
notes  to  secure  which  it  had  been  given  were  paid,  was  inoperative  and 
void;  and  that  the  discharge  of  the  mortgage  obtained  by  her  was 
valid.  It  was  held,  that  the  wife  had  the  better  title  and  the  right  of 
possession ;  and  that  as  the  defendants  acted  under  her  authority,  their 
justification  was  complete. 

§  859.  Effect  of  deed  of  quitclaim  from  mortgagee. — A  deed  of 
quitclaim  from  the  mortgagee  to  a  third  person,  who  pays  the  amount 
due  upon  the  mortgage  at  the  request  or  with  the  consent  of  the  mort- 
gagor, operates  generally  as  an  assignment,  and  not  as  an  extinguish- 
ment, of  the  mortgagCj^"  unless  the  latter  effect  be  intended.  But  a 
quitclaim  deed  by  the  holder  of  the  mortgage,  whether  the  original 
mortgagee  or  his  assignee,  to  the  owner  of  the  equity  of  redemption, 
generally  operates  to  discharge  the  mortgage,  unless  there  be  a  good 
reason  why  it  should  not  have  this  effect."* 

The  mortgage  is  discharged  in  case  the  owner  of  the  realty  executes 
a  mortgage,  and  then  conveys  the  mortgaged  premises  to  another 

of  the  mortgage  to  him  must  be  re-  '°  Jerome      v.      Seymour,      Harr. 

garded    as    inoperative    and    void."  (Mich.)   357;   Bassett  v.  Hathaway, 

Citing  Moody  v.  Moody,  68  Maine  9  Mich.  28.    In  this  case  the  holder 

155;    Burnham   v.   Dorr,   72    Maine  of  the  mortgage  conveyed  to  a  pur- 

198.  chaser  of  the  equity  of  redemption 

"Wolcott  V.  Winchester,  15  Gray  all  his  "right,  title,  interest,  claim, 

(Mass.)    461;    Freeman   v.    McGaw,  and    demand,   both    at   law    and    in 

15  Pick.   (Mass.)   82;   Hunt  v.  Hunt,  equity,  whether  by  deed,  mortgage, 

14  Piclc.   (Mass.)   374,  25  Am.  Dec.  or  otherwise,  and  as  well  in  posses- 

400;   Hinds  v.  Ballou,  44  N.  H.  619.  sion  as  in  expectancy,"  and  it  was 

See  also  Quimby  v.  Williams,  67  N.  regarded     as    an     undoubted     dis- 

FI.  489,  41  Atl.  832,  68  Am.  St.  685.  charge. 


§  860  MEEGEK  AND  SUBEOGAXION  380 

under  an  agreement  that  the  grantee  shall  pay  the  debt  secured,  and 
the  mortgagee  conveys  the  premises  to  such  grantee  by  quitclaim 
deed." 

But  if  a  mortgagee  takes  a  conveyance  of  the  mortgaged  premises, 
the  mortgage  not  being  canceled,  and  subsequently  conveys  to  one 
who  takes  no  assignment  of  the  mortgage,  and  who  requests  that  the 
mortgage  be  satisfied  and  canceled  of  record,  in  order  to  clear  the 
record  lien  against  the  property,  an  unequivocal  iatention  is  expressed 
that  the  mortgage  should  no  longer  exist,  but  should  merge  in  the 
title,  and  equity  will  not  restore  the  lien  of  the  mortgage  in  order 
to  give  it  priority  over  an  intervening  mortgage.^^ 

§  860.  Bequest  of  mortgage  to  mortgagor. — A  bequest  of  the  mort- 
gage to  the  mortgagor  would  generally  merge  the  lien.  But  if  the 
interest  of  the  mortgage  be  given  to  another  for  life,  and  the  prin- 
cipal of  it  to  the  mortgagor  afterward,  the  mortgage  is  kept  alive  and 
may  be  foreclosed  during  the  lifetime  of  the  person  entitled  to  the 
interest.'^  But  where  a  tenant  for  life  acquires  an  interest  in  the  re- 
mainder, a  merger  takes  place  to  the  extent  of  the  interest  of  the  life 
tenant  in  such  remainder.''*  And  where  a  mortgagee  conveyed  the 
mortgaged  premises  to  the  mqri^agor  in  trust  for  the  separate  use  of 
his  wife  during  her  life,  remainder  over  to  her  children,  and  the 
mortgagor  expressly  covenanted  that  he  would  accept  the  trust  and 
carry  it  into  effect,  it  was  held  that  upon  the  death  of  the  mortgagor 
the  trust  terminated,  and  the  entire  legal  and  equitable  estate  de- 
volved upon  the  remainder-men,  the  equitable  estate  of  the  mortgagor 
having  merged  in  the  legal  estate  conveyed  to  him.''° 

A  gift  by  way  of  bequest  of  the  mortgage  note  or  bond  to  the  mort- 
gagor may  extinguish  the  mortgage.'" 

§  861.  Parol  evidence  of  intention. — Parol  evidence  that  an  as- 
signment of  a  mortgage  was  intended  to  be  a  discharge  is  admissible 
only  for  the  purpose  of  proving  fraud.''''  The  legal  efEeet  of  a  convey- 
ance can  not  be  changed  by  parol  evidence.''*    Yet  such  evidence  is 

"Johnson  v.  Lewis,  13  Minn.  364.  51  N.  Y.  St.  884,  22  N.  Y.  S.  862; 

"Woodside    v.    Lippold,    113    Ga.  Weeks  v.   Weeks,   16   Abb.   N.   Cas. 

877,  39   S.  E.  400,  84  Am.   St.  267.  (N.  Y.)  143,  52  N.  Y.  Super.  Ct.  512; 

"Hancock  v.   Hancock,   22   N.   Y.  Finch  v.  Houghton,  19  Wis.  149. 

568.  "Howard    v.    Howard,    3    Mete. 

"Clark  v.  Parsons,  69  N.  H.  147,  (Mass.)    548;    Wade  v.   Howard,  11 

39  Atl.  898,  76  Am.  St.  157.  Pick.  (Mass.)  289,  6  Pick.  492;  Ast- 

'=  Welsh  V.  Phillips,   54  Ala.   309,  ley  v.  Milles,  1  Sim.  298,  345. 

25  Am.  Rep.  679.  "McCabe     v.     Swap,     14     Allen 

"Thomas  v.   Fuller,  68  Hun  361,  (Mass.)   188. 
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admissible  to  show  the  consideration  upon  which  the  conveyance  was 
made,  and  to  show  the  whole  transaction  where  the  conveyance  consti- 
tutes only  a  part  of  it;  and  in  this  way  it  may  appear  that  the  pur- 
chaser is  under  obligation  to  pay  the  mortgage  debt,  so  that  an  as- 
signment of  the  mortgage  to  him  constitutes  a  merger.'''' 

Parol  evidence  may  be  admitted  to  show  a  mistake  in  the  convey- 
ance.*" 

§  861a.  When  property  sold  subject  to  mortgage  and  mortgagor 
takes  assignment  of  mortgage. — If  the  mortgagor  takes  an  assignment 
of  a  mortgage  after  the  premises  have  been  sold  subject  to  the  mort- 
gage, the  mortgage  is  not  thereby  discharged  so  that  it  can  not  be 
enforced  against  the  property.  "Wlien  the  estate  was  sold  subject  to 
the  mortgage,  the  mortgage  was  left  as  a  primary  charge  upon  the 
land,  although  the  grantee  did  not  make  herself  personally  liable  for  it 
by  assuming  it.  The  grantor,  who  was  the  maker  of  the  mortgage 
note,  was  entitled  to  have  the  mortgaged  property  applied  in  payment 
of  it.  To  protect  her  own  interests  she  might  take  an  assignment  of 
the  mortgage  and  the  debt,  and  enforce  the  mortgage  by  a  foreclosure 
as  effectually  as  if  she  was  not  the  maker  of  the  note."*'- 

When  the  mortgagor  has  sold  the  mortgaged  premises  to  one  as- 
suming the  payment  of  the  mortgage  as'  a  part  of  the  consideration 
for  the  sale,  such  mortgagor  may  take  an  assignment  of  the  mortgage 
to  himself  and  foreclose  same.*^ 

§  862.  Merger  in  new  security  or  judgment. — It  is  elsewhere  no- 
ticed that  a  mortgage  is  not  necessarily  or  even  usually  merged  by 
taking  a  new  mortgage  upon  the  same  property  for  the  old  debt  and 
further  advances,  or  for  the  old  debt  and  interest  accrued  upon  it, 
or  assessments  paid  upon  the  property;  if  the  original  mortgage  has 
not  been  released.*^ 

"Flske   V.    McGregory,    34   N.    H.  rell,   8   Minn.  195;    Willard  v.  Har- 

414;    Frey  v.   Vanderhoof,   15   Wis.  vey,  5  N.  H.  252. 

397.     See  also  Burnham  v.  Dorr,  72  ^  North  End  Sav.  Bank  v.  Snow, 

Maine  198;    Miller  v.  Fichthorn,  31  197   Mass.   339,   83   N.   E.   1099,   125 

Pa.  St.  252,  259.  Am.  St.  368;  Furnas  v.  Durgln,  119 

"Fuller  V.  Lamar,  53  Iowa  477,  Mass.  500,  20  Am.  Rep.  341;  Jewett 

5  N.  "W.  606.  V.    Draper,    6    Allen     (Mass.)     434; 

"Pratt  V.  Buckley,  175  Mass.  115,  Braman  v.  Dowse,  12  Gush.  (Mass.) 

116,  55  N.  E.  889,  per  Knowlton,  J.,  227;    Strohauer   v.   Voltz,   42    Mich, 

citing  Kinnear  v.  Lowell,  34  Maine  444,  4  N.  W.  161;    Crowell  v.  Hos- 

299;    Tucker  v.   Crowley,  127  Mass.  pital  of  St.  Barnabas,  27  N.  J.  Eq. 

400;    Swett  v.   Sherman,   109   Mass.  650;    Bolles  v.   Beach,  22   N.   J.   L. 

231;     Gibson    v.    Crehore,    3    Pick.  680,  53  Am.  Dec.  263;   Mills  v.  Wat- 

(Mass.)  475,  482;  Barker  v.  Parker,  son,  1  N.  Y.  Super.  Ct.  374. 

4  Pick.  (Mass.)  505;   Baker  v.  Ter-  "Tenison  v.   Sweeny,  1  Jones  & 

L.  710. 
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The  lien  of  the  mortgage  is  not  affected,  if  the  evidence  of  the  debt 
secured  is  changed  by  the  substitution  of  new  notes  or  otherwise,  un- 
less it  clearly  appears  to  have  been  the  intention  of  the  parties  to 
create  an  entirely  new  security.** 

The  debt  is  not  merged  so  as  to  afiect  the  securily  by  obtaining  a 
judgment  upon  it,  unless  it  is  satisfied  in  whole  or  in  part,  when  the 
debt  is  of  course  extiuguished  to  the  extent  of  the  sum  realized  by 
the  execution.*^ 

In  like  manner,  where  a  grantor  has  reserved  in  his  deed  a  lien 
for  the  unpaid  price  of  the  property  conveyed,  and  he  has  afterward 
taken  a  mortgage  on  the  property  to  secure  such  price,  upon  the 
grantee's  representation  that  he  had  created  no  incumbrance  on  the 
property,  though  in  fact  he  had  given  an  intervening  mortgage,  the 
lien  is  not  merged  in  the  mortgage,  but  may  be  enforced  as  if  the 
mortgage  to  the  grantor  had  never  been  given.^^ 

When  additional  security  is  taken  for  a  mortgage  debt  by  a  new 
mortgage  upon  the  same  or  other  property,  a  merger  of  the  original 
security  may  be  very  readily  prevented  by  a  recital  in  the  instrument 
creating  the  new  security  that  it  is  given  by  way  of  further  security, 
or  as  collateral  to  the  old.'^ 

A  deed  from  a  mortgagor  to  the  mortgagee,  intended  as  additional 
security  only,  will  not  merge  the  mortgage  in  the  greater  estate  so  as 
to  give  priority  to  another  mortgage  which  is  a  second  lien.*' 

Of  course,  in  most  cases,  the  nature  of  the  transaction  and  the  re- 
lations of  the  parties  will  be  suflBcient  to  show  the  intention  without 
any  such  declaration. 

§  863.  Mortgage  kept  alive  to  aid  a  ■wrong  or  violate  a  trust  re- 
lation.— A  mortgage  will  not  be  kept  alive  in  aid  of  a  fraud  or 
wrong.  Although  in  equity  a  mortgage  substantially  satisfied  may  be 
kept  alive  when  this  is  requisite  to  the  advancement  of  justice,  this 
is  never  allowed  when  the  result  will  be,  through  the  forms  of  law, 
to  aid  in  perpetrating  a  fraud  or  an  injury.** 

"New  England  Mtg.  Security  Co.  «=  Bradford  v.  Howe   (Ky.),  11  S. 

V.   Hirsch,  96  Ala.  232,  11   So.   63;  W.  466. 

Dingman  v.   Randall,   13   Cal.   512;  "Twopenny  v.  Young,   3  B.  &  C. 

Bond  V.  Liverpool  &c.  Ins.  Co..  106  208;    Ex  parte  Pennell,   2   M.   D.  & 

111.  654;  Neidig  v.  Whiteford,  29  Md.  De  G.  273;    Ex  parte  Whitbread,  2 

178;  Joyner  v.  Stancill,  108  N.  Car.  M.  D.  &  DeG.  415. 

153,  12  S.  E.  912.  «^  Christian  v.   Newberry,   61   Mo. 

»=  Bell  v.  Banks,  3  Man.  &  G.  258,  3  446. 

Scott  N.  R.  497;   Ex  parte  Higgins,  ''First   Nat    Bank   v.    Essex,    84 

3  De  G.  &  J.  33.  Ind.  144;    McGiven  v.  Wheelock,  7 


383  MEEGEK  §    863 

All  transactions  by  which  a  mortgagee  acquires  the  mortgaged  prop- 
erty will  be  closely  scrutinized  by  the  court.  It  must  appear  that  the 
consideration  for  the  transfer  was  adequate;  and  that  no  advantage 
was  taken  of  the  debtor's  necessities  to  drive  a  hard  bargain.'"  There 
will  be  no  merger  of  the  mortgage  lien  with  the  legal  title  where 
equity  demands  that  they  be  treated  as  separate.'^ 

Since  equity  undertakes  to  prevent  a  merger  only  when  this  is  nec- 
essary to  effect  justice,  it  will  also  enforce  a  merger  when  to  keep  the 
mortgage  alive  would  involve  a  fraud  or  wrong  upon  some  innocent 
party."^ 

Generally,  an  assignment  of  the  mortgage  can  not  be  enforced.  It 
is  the  mortgagee's  duty  to  discharge  merely."^  But  whenever  a  decree 
is  made  that  the  mortgage  upon  payment  or  redemption  be  assigned, 
the  decree  should  be  limited  so  as  not  to  prejudice  the  mortgagee  in 
respect  to  any  other  liens  he  may  have  acquired  upon  the  property, 
whether  by  attachment  or  otherwise.'*  In  New  York,  however,  it  is 
held  that  an  assignment  may  be  enforced  when  the  mortgage  is  paid 
by  one  who  is  under  no  obligation  to  pay  it."^  A  mortgagor  who  has 
sold  the  mortgaged  property  subject  to  the  mortgage,  upon  being  com- 
pelled subsequently  to  pay  the  debt,  is  subrogated  to  the  rights  of  the 
mortgagee,  and  may  require  from  him  an  assignment  of  the  bond  and 
mortgage;  and  if  upon  tender  of  the  amount  the  mortgagee  refuses 
to  assign,  he  may  be  compelled  to  do  so  by  action.'" 

Neither  will  a  mortgage  be  kept  alive  after  payment,  in  the  hands 
of  one  who  occupies  a  fiduciary  relation  to  the  owners  of  the  equity 
of  redemption,  so  as  to  enable  such  holder  to  use  it  for  his  individual 
advantage;  and  although  he  has  himself  an  interest  in  the  land,  he 
will  not  be  allowed,  in  violation  of  a  trust  relation  to  the  other,  to  cut 
off  their  interests  by  foreclosure."'' 

Barb.    (N.  Y.)    22;    "Worthington  v.  « Miller  v.  Whelan,  158   111.   544, 

Morgan,  16  Sim.  547.     See  also  No-  42  N.  B.  59;  Andrus  v.  Vreeland,  29 

ble  V.  Graham,  140  Ala.  413,  37  So.  N.  J.  Eq.  394;    Gardner  v.  Astor,  3 

230;    Forthman   v.    Deters,    206    111.  Johns.  Ch.   (N.  Y.)   53,  8  Am.  Dec. 

159,  69  N.   E.   97,   99   Am.   St.  145;  465. 

Brown  V.  GafEney,  28  111.  149;  Threl-  »^  James   v.   Biou,   3    Swans.    234; 

keld  V.  Walker,  141  Ky.  737,  133  S.  Colyer  v.   Colyer,   9   L.   T.    (N.   S.) 

W.    772;     Niggeler    v.    Maurin,    34  214;    Dunstan   v.    Patterson,    2    Ph. 

Minn.  118,  24  N.  W.  369;   Gassert  v.  341  Anon.  2  Molloy,  505.     See  post 

Strong,  38  Mont.  18,  98  Pac.  497.  §  1086. 

"  Coates  V.  Marsden,  1*2  Wis.  106,  "  Cilley  v.  Huse,  40  N.  H.  358. 

124  N.  W.  1057;  Lynch  v.  Ryan,  132  »See  post  §   1087. 

Wis.  271,  111  N.  W.  707,  112  N.  W.  « Johnson  v.  Zink,  51  N.  Y.   333. 

427.  "^Knolls    v.    Barnhart,    71    N.    Y. 

"NefC  V.  Elder,  84  Ark.  277,  105  474. 
S.  W.  260;   Nagle  v.  Conard,  79  N. 
J.  Eq.  124,  81  Atl.  841. 
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§  864.  Payment  by  one  who  is  bound  by  contract  to  pay. — ^When 
a  mortgage  debt  is  paid  by  one  who  is  bound  by  contract  to  pay  it, 
an  assignment  of  it  to  him  upon  payment  operates  as  a  discharge.'' 
His  payment  of  the  amount  of  the  mortgage  debt  will  be  held  to  oper- 
ate as  an  extinguishment  of  the  mortgage/*  and  he  Tvill  not  be  al- 
lowed to  hold  it  as  a  subsisting  incumbrance,  as  the  payment  was  in 
pursuance  of  his  agreement,  and  may  be  regarded  as  made  with  the 
mortgagor's  money.^ 

Under  this  rule  a  mortgagor  is  not  allowed,  after  havLag  obtained  a 
transfer  of  a  first  mortgage  made  by  himself,  to  set  it  up  against  an- 
other mortgage  of  later  date  which  he  has  also  made;  and  the  rule 
applies  equally  in  case  he  has  obtained  the  first  mortgage  title  by  pur- 
chasing at  a  sale  under  the  power.^  And  so,  if  one  who  has  conveyed 
land  by  a  deed  containing  covenants  of  warranty  afterward  purchases 
a  mortgage  upon  the  property  which  existed  at  the  time  of  his  con- 
veyance, there  is  a  merger  of  it." 

If  the  owner  of  lands  acquires  a  tax  title  to  the  same  imder  a  sale 
made  when  he  was  the  owner  of  the  property,  his  purchase  of  the  tax 
title  is  a  redemption  from  the  tax  sale,  and  a  deed  to  him  of  the  tax 
title  transfers  no  new  title  to  him,  but  this  title  merges  in  his  title 
to  the  lands.* 

Where  by  the  terms  of  an  antenuptial  contract  a  wife  took  an 
estate  in  fee  in  part  of  her  husband's  land,  in  lieu  of  dower,  and, 
after  marriage,  he  satisfied  a  mortgage  upon  such  lands  which  was 
in  existence  at  the  time  of  the  antenuptial  contract,  with  money 
raised  by  a  new  mortgage,  the  wife's  estate  was  held  to  be  discharged 
from  the  first  mortgage,  and  to  be  superior  to  the  second.^ 

°»Theisen  v.  Dayton,  82  Iowa  74,  25  W.  Va.  830;    Leitch  v.  Leltch,  2 

47   N.   W.   891;    Androscoggin    Sav.  Ont.  L.  R.  233. 

Bank  v.  McKenney,  78  Maine  442;  '■  Smith  v.  Lowry,  113  Ind.  37,  15 

Eyer  v.  Gass,  130  Mass.  227;  Lappen  N.    E.    17;     Burnham    v.    Dorr,    72 

V.  Gill,  129  Mass.  349;  Van  Bernuth  Maine  198;  Wadsworth  v.  Williams, 

V.  Sutton.  6  N.  Y.  S.  377,  25  N.  Y.  100  Mass.  126;  Bemis  v.  Call,  10  Al- 

St.  508.  len  (Mass.)   512;   Butler  v.  Seward, 

■"Barnett   v.    McMillan,    176    Ala.  10    Allen    (Mass.)    466;     Strong   v. 

430,  58  So.  400;   Belk  v.  Fossler,  49  Converse,  8  Allen   (Mass.)   557,  559, 

Ind.  App.  248,  96  N.  E.  15;    North-  S5  Am.  Dec.  732;  Brown  v.  Lapham, 

western  Nat.  Bank  v.  Stone,  97  Iowa  3  Cush.  (Mass.)  551,  554. 

183,  66  N.  "W.  91;  Byles  v.  Kellogg,  =  Otter  v.  Vaux,  2  K.  &  J.  650,  6  De 

67  Mich.  318,  34  N.  W.  671;    Lewis  G.  M.  &  G.  638;    Johnson  v.  Webs- 

V.  Starke,  10  Sm.  &  M.  (Miss.)  120;  ter,  4  DeG.  M.  &  G.  474. 

Gerardi   v.   Christie,    148   Mo.   App.  "Mickles  v.  Dillaye,  15  Hun   (N. 

75,    127    S.    W.    625;     Wonderly    v.  Y.)    296. 

Giessler,  118  Mo.  App.  708,  93  S.  W.  *  Gould  v.   Day,   94  U.   S.   405,  24 

1130;    Fretwell   v.    Branyon,    67    S.  L.  ed.  232. 

Car.    95,   45   S.   E.   157;    Willson   v.  =Anglade  v.  St  Avit,  67  Mo.  434. 
Burton,  52  Vt.  394;    Bier  v.  Smith, 
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§  865.  Effect  of  assignment  to  purchaser  who  has  assumed  and 
agreed  to  pay  mortgage. — ^The  purchaser  of  land  subject  to  a  mortgage 
whicli  he  has  assumed  and  agreed  to  pay,  upon  taking  an  assignment 
of  it,  thereby  pays  and  satisfies  it  so  far  as  his  grantor  is  concerned  f 
and  as  to  his  grantor,  the  mortgage  is  paid  and  satisfied  when  such 
purchaser  has  paid  the  mortgage  and  had  an  assignment  of  it  made 
to  a  third  person.  Not  only  is  the  mortgage  extinguished  when  it  is 
paid  by  a  purchaser  who  has  assumed  the  payment  of  it,  but  also 
when  it  is  paid  by  his  grantee,  or  by  any  grantee  after  successive  con- 
veyances.'^ The  premises  in  such  case  become  the  primary  fund  for 
the  payment  of  the  mortgage,  and  whoever  acquires  that  fund  and 
the  mortgage  also  must  be  regarded  as  having  applied  the  fund  to  the 
payment  of  the  mortgage.* 

If  one  purchases  land  subject  to  a  mortgage  which  he  assumes  and 
afterward  pays,  he  is  not  entitled  to  subrogation  to  the  rights  of  the 
mortgagee  as  against  a  judgment  creditor  of  the  mortgagor  whose 
judgment  had  been  rendered  at  the  time  the  land  was  purchased.* 

On  the  other  hand,  if  the  purchaser  of  the  mortgaged  premises  has 
not  assumed  the  mortgage  or  agreed  to  pay  it,  he  may  take  an  assign- 
ment thereof  or  be  subrogated  to  the  rights  of  the  mortgagee.^" 

§  865a.     When  mortgage  paid  by  purchaser  of  equity  of  redemption. 

— Where  the  purchaser  of  the  equity  of  redemption  takes  an  assign- 
ment of  the  mortgage,  manifestly  intending  that  there  shall  thereby 
be  no  merger  of  estates,  a  merger  will  not  result  unless  the  justice 

"Hill  v.  Minor,  79  Ind.  48;  Burn-  111.  242,  26  N.  E.  646;  Lilly  v.  Pal- 
ham  V.  Dorr,  72  Maine  198;  Thomp-  mer,  51  111.  331. 
son  V.  Hey  wood,  129  Mass.  401;  "Goodyear  v.  Goodyear,  72  Iowa 
Tucker  v.  Crowley,  127  Mass.  400;  329,  33  N.  W.  142;  Traders'  Nat. 
Putnam  v.  Collamore,  120  Mass.  Bank  v.  Lawrence  Mfg.  Co.,  100  N. 
454;  Wlnans  v.  Wilkie,  41  Mich.  Car.  345,  3  S.  E.  363. 
264,  1  N.  "W.  1049;  Mickles  v.  Town-  "Lewis  v.  Hinman,  56  Conn.  55, 
send,  18  N.  Y.  575;  Russell  v.  Pistor,  13  Atl.  143;  Westheimer  v.  Thomp- 
7  N.  Y.  171,  57  Am.  Dec.  509;  Coles  son,  3  Idaho  560,  32  Pac.  205;  Mat- 
v.  Appleby,  22  Hun  (N.  Y.)  72;  teson  v.  Thomas,  41  111.  110;  Goring 
Willson  V.  Burton,  52  Vt.  394;  Bier  v.  Shreve,  7  Dana  (Ky.)  64;  Carll 
v.  Smith,  25  W.  Va.  830;  Frey  v.  v.  Butman,  7  Greenl.  (Maine)  102; 
Vanderhoof,  15  Wis.  397.  See  also  Strong  v.  Converse,  8  Allen  (Mass.) 
Barnett  v.  McMillan,  176  Ala.  430,  557,  85  Am.  Dec.  732;  Kelly  v.  Duff, 
58  So.  400;  See  also  Belk  v.  Fossler,  61  N.  H.  435;  Betts  v.  Betts,  159  N. 
49  Ind.  App.  248,  96  N.  E.  15;  Ger-  Y.  547,  54  N.  E.  1089;  Gerardi  v. 
ardi  v.  Christie,  148  Mo.  App.  75,  Christie,  148  Mo.  App.  75,  127  S.  "W. 
127  S.  W.  635;  Leitch  v.  Leitch,  2  635;  Lagrave  v.  Hellinger,  144  App. 
Ont.  L.  R.  233.  Div.  397,  129  N.  Y.  S.  291;    Fithian 

'Fitch   v.    Cotheal,    2    Sandf.    Ch.  v.   Corwin,  17  Ohio  St.  118;    Irvine 

(N.  Y.)  29.  V.   Shrum,   97   Tenn.  259,   36   S.  W. 

'Belleville  Sav.  Bank  v.  Reis,  136  1089. 

25 — Jones  Mtg. — Vol.  II. 
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and  equities  of  the  case  demand  it.^^  But  where  such  purchaser  sim- 
ply pays  the  mortgage  debt  without  having  the  mortgage  assigned  to 
him,  or  otherwise  manifesting  an  intention  to  keep  it  alive,  the 
mortgage  will  be  extinguished.^^ 

If  the  owner  of  the  equity  of  redemption  of  land,  who  has  assumed 
the  payment  of  an  existing  mortgage,  purchases  at  a  sale  made  in 
pursuance  of  a,  power,  and  the  sale  is  invalid  on  account  of  the  fraud 
of  the  mortgagee  participated  in  by  the  purchaser,  he  can  not  as 
against  a  subsequent  mortgagee  set  up  title  through  the  prior  mort- 
gage, but  this  will  be  deemed  to  have  merged.^' 

But  the  taking  of  a  deed  containing  a  recital  that  the  premises  are 
"subject  to  a  mortgage"  does  not  import  a  promise  on  the  part  of  the 
purchaser  to  pay  the  mortgage,  and  does  not  prevent  his  holding  the 
mortgage  as  a  subsisting  title  upon  a  subsequent  assignment  of  it  to 
him.^*  Por  stronger  reasons,  one  who  has  bought  subject  to  a  mortgage 
may  properly  induce  a  friend  to  purchase  the  mortgage.  It  makes  no 
difference  to  the  mortgagor  whether  one  person  or  another  owns  it, 
and  it  does  not  change  his  relations  to  the  purchaser  or  the  mortgage 
creditor.^'' 

But  in  Pennsylvania  it  is  held  that  if  one  buys  land  at  an  execution 
sale  subject  to  a  mortgage,  and  subsequently  pays  off  the  mortgage, 
the  mortgage  debt  is  thereby  extinguished,  and  he  can  not  take  an 
assignment  of  the  mortgage  and  enforce  it  against  the  mortgagor.^' 

In  an  Iowa  case  it  was  held  that  where  a  mortgagee  purchases  at 
his  own  sale,  land  on  which  there  was  a  prior  mortgage,  for  the 
amount  of  which  he  allows  in  making  his  bid,  and,  before  deed  issues, 

"Westheimer  v.  Thompson,  3  92  Pac.  32,  122  Am.  St.  330;  Gar- 
Idaho  560,  32  Pac.  205;  Hester  v.  wood  v.  Bldridge,  2  N.  J.  Eq.  145, 
Frary,  99  111.  App.  51;  Morrow  v.  V.  34  Am.  Dec.  195;  Holland  v.  Citi- 
S.  Mortgage  Co.,  96  Ind.  ii;  Spurgln  zens'  Sav.  Bank,  16  R.  I.  734,  19 
v.  Adamson,  62  Iowa  661,  18  N.  "W.  Atl.  654,  8  L.  R.  A.  553;  Briggs  v. 
293;  Offutt  V.  Hendsley,  9  La.  1;  Seymour,  17  Wis.  255. 
Lovejoy  v.  Vose,  73  Maine  46;  >=  Thompson  v.  Haywood,  129 
Dlrcks    V.    Logsdon,    59    Md.    173;  Mass.  401. 

Flanigan  v.  Sable,  44  Minn.  417,  46  "Matzen  v.   Shaeffer,   65  Cal.   81, 

N.  W.  854;    Salvage  v.  Haydock,  68  3  Pac.  92;    Campbell  v.  Knights,  24 

N.  H.  484,  44  Atl.  696;    Duncan  v.  Maine  332,  45  Am.  Dec.  107;  Tucker 

Smith,  31  N.  J.  L.  325;    Stewart  v.  v.  Crowley,  127  Mass.  400;    Pike  v. 

Smith,  29  Misc.  285,  60  N.  Y.  S.  329.  Goodnow,    12    Allen     (Mass.)     472; 

"Branch    Bank   v.    Hunt,    8   Ala.  Strong  v.  Converse,  8  Allen  (Mass.) 

876;    Serapurn  v.   La  Croix,   1   La.  557,  85  Am.  Dec.  732.     See  ante  § 

373;   Given  v.  Marr,  27  Maine  212;  748. 

Boyd  V.  Parker,  43  Md.  182;   Wade  "Hall    v.    Harrington,    41    Mich. 

V.   Merwin,   11   Pick.    (Mass.)    280;  146,  1  N.  W.  958. 

Olcott  V.  Crittenden,  68  Mich.  230,  "Dollar  Savings  Bank  v.  Burns, 

36  N.  W.  41;   Wead  v.  Gray,  78  Mo.  87  Pa.  St.  491. 
59;   Hamilton  v.  Smith,  36  Mont.  1, 
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pays  off  such  prior  mortgage,  and  takes  an  assignment  thereof,  with 
the  intention  of  foreclosing  it  against  the  mortgagor's  homestead, 
which  had  not  passed  to  him  by  sale,  such  payment  of  the  prior  mort- 
gage will  operate  as  a  satisfaction  thereof  and  an  extinguishment  of 
the  debt  secured  thereby,  as  the  mortgagee  merely  pays  an  incum- 
brance on  what  is  now  his  own  property,  and  as,  moreover,  to  permit 
him  to  keep  it  alive  for  the  purpose  intended  would  be  to  countenance 
a  fraud.  ^' 


§  866.  With  reference  to  right  of  dower. — This  principle  is  of 
frequent  application  in  determining  the  right  of  the  mortgagor's 
widow  to  dower.  The  widow  is  clearly  dowable  in  an  equity  of  re- 
demption, and  this  rule  applies  whether  the  mortgage  be  made  before 
or  after  the  marriage  ;^*  but  if  she  has  relinquished  her  right  of  dower 
in  the  mortgage,  she  can  not  recover  it  against  the  mortgagee  or  his 
assignee  in  possession,  unless  the  mortgage  has  been  assigned  to  one 
who  is  under  obligation  to  pay  and  discharge  the  mortgage.^®    Her 


"Moore  v.   Olive,  114   Iowa   650, 
87  N.  "W.  720. 

"Van  Ness  v.  Hyatt,  13  Pet.  (U. 
S.)  294,  10  L.  ed.  168;  Powell  v. 
Monson&c.  Mfg.  Co.,  3  Mason  (U. 
S.)  459,  Fed.  Cas.  No.  11357; 
Cheek  v.  Weldrum,  25  Ala.  152;  Bs- 
lava  V.  Lepretre,  21  Ala.  504,  56  Am. 
Dec.  266;  Cockrill  v.  Armstrong,  31 
Ark.  580;  Fish  v.  Fish,  1  Conn.  559; 
McMahon  v.  Russell,  17  Fla.  698; 
Kinnebrew  v.  McWhorter,  61  Ga. 
33;  Hart  v.  McCoUum,  28  Ga.  478; 
Cox  V.  Garst,  105  111.  342;  Burson 
V.  Dow,  65  111.  146;  Gold  v.  Ryan, 
14  111.  53;  McMahan  v.  Kimball,  3 
Blackf.  (Ind.)  1;  "Willet  v.  Beatty, 
12  B.  Mon.  (Ky.)  172;  Brewer  v. 
Vanarsdale,  6  Dana  (Ky.)  204;  Har- 
row V.  Johnson,  3  Mete.  (Ky.)  578; 
Moore  v.  Rollins,  45  Maine  493;  Si- 
monton  v.  Gray,  34  Maine  ,50;  Man- 
ning V.  Laboree,  33  Maine  343; 
Campbell  v.  Knights,  24  Maine  332; 
Hopkins  v.  Frey,  2  Gill  (Md.)  359; 
Snow  V.  Stevens,  15  Mass.  278;  Bol- 
ton V.  Ballard,  13  Mass.  227;  New- 
ton V.  Cook,  4  Gray  (Mass.)  46; 
Gibson  v.  Crehore,  5  Pick.  (Mass.) 
146;  Peabody  v.  Patten,  2  Pick. 
(Mass.)  517;  Hall  v.  Marshall,  139 
Mich.  123,  102  N.  "W.  658,  111  Am. 
St.  404;  Snyder  v.  Snyder,  6  Mich. 
470;    Pickett  v.   Buckner,   45   Miss. 


226;  Wooldridge  v.  Wilkins,  3  How. 
(Miss.)  360;  Rutherford  v.  Munce, 
Walk.  (Miss.)  370;  Wild  v.  Storz 
Brewing  Co.,  77  Nebr.  94,  108  N.  W. 
145;  Hastings  v.  Stevens,  29  N.  H. 
564;  Rossiter  v.  Cossit,  15  N.  H.  38; 
Burnet  v.  Burnet,  46  N.  J.  Bq.  144, 
18  Atl.  374;  Opdyke  v.  Bartles,  11 
N.  J.  Bq.  133;  Hinchman  v.  Stiles, 
9  N.  J.  Eq.  361,  454;  Thompson  v. 
Boyd,  22  N.  J.  L.  543;  Matthews  v. 
Duryee,  45  Barb.  (N.  Y.)  69;  Mc- 
Gowan  v.  Smith,  44  Barb.  (N.  Y.) 
232;  Denton  v.  Nanny,  8  Barb.  (N. 
Y.)  618;  Collins  v.  Torry,  7  Johns. 
(N.  Y.)  278,  5  Am.  Dec.  273;  Titus 
V.  Neilson,  5  Johns.  Ch.  (N.  Y.) 
452;  Hoogland  v.  Watt,  2  Sandf.  Ch. 
(N.  Y.)  148;  Dubs  v.  Dubs,  31  Pa. 
St.  149;  Reed  v.  Morrison,  12  Serg. 
&  R.  (Pa.)  18;  Bddy  v.  Moulton,  13 
R.  I.  105;  DeWolf  v.  Murphy,  11  R. 
I.  630;  Keith  v.  Trapier,  Bailey  Bq. 
(S.  Car.)  63;  Stoppelbein  v.  Shulte, 
1  Hill  (S.  Car.)  200;  Gwynne  v. 
Estes,  14  Lea  (Tenn.)  662;  Perkins 
V.  McDonald,  10  Lea  (Tenn.)  732; 
Miller  v.  Arthur,  102  Va.  356,  46  S. 
B.  323;  Heth  v.  Cocke,  1  Rand. 
(Va.)  344;  Bank  v.  Rolston,  4  Ont. 
L.  R.  106. 

"■Popkin  V.  Bumstead,  8  Mass. 
491;  Farwell  v.  Getting,  8  Allen 
(Mass.)  211.    See  ante  §  666. 
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dower  is  subject  to  the  mortgage,  and  if  this  be  redeemed  by  the  heir 
or  purchaser,  or  by  any  one  interested  in  the  estate  who  is  not  bound 
to  pay  the  debt,  to  avail  herself  of  this  right  she  must  contribute  her 
proportion  of  the  charge,  according  to  the  value  of  her  interest.^" 

If,  however,  the  purchaser  of  the  equity  of  redemption  from  the 
original  mortgagor  has  assumed  and  agreed  to  pay  the  mortgage,  and 
the  wife  of  the  mortgagor  has  released  her  dower  in  the  mortgage 
but  not  in  the  deed  to  the  purchaser,  he  can  not,  upon  taking  an  as- 
signment of  the  mortgage,  set  it  up  against  the  claim  of  the  widow 
of  the  mortgagor  for  her  dower,  but  the  assignment  will  be  held  to 
operate  as  a  discharge,  and  the  widow  will  be  entitled  to  her  dower 
in  the  whole  estate.^'- 

Where  a  mortgagee  who  has  entered  for  foreclosure  conveys  his 
interest  by  a  quitclaim  deed  to  one  who  has  purchased  the  equity  of 
redemption  from  the  mortgagor's  assignee  in  insolvency,  the  mort- 
gage is  not  extinguished  so  as  to  let  in  a  right  of  dower  in  the  mort- 
gagor's widow  who  released  dower  in  the  mortgage.''^  This  rule  is 
fully  approved  in  a  comparatively  recent  case,  where  a  purchaser  of 
an  equity  of  redemption  from  an  assignee  in  insolvency  of  the  mort- 
gagor, without  taking  an  assignment  of  the  mortgage,  or  making  any 
attempt  to  keep  it  alive,  paid  it  off.  Although  the  wife  of  the  mort- 
gagor relinquished  dower  in  the  mortgage,  yet,  the  mortgage  having 
been  canceled  and  discharged  without  any  mistake  on  the  part  of  pur- 
chaser in  doing  so,  the  wife,  upon  the  death  of  her  husband,  was  held 
to  be  entitled  to  dower  in  the  whole  estate.^^ 

But  where  the  assignee  in  insolvency  of  the  mortgagor  pays  the 
mortgage,  in  which  the  wife  had  released  dower,  out  of  the  assets  of 
the  estate,  and  takes  an  assignment  of  the  mortgage  to  himself,  it  re- 
mains an  outstanding  title  against  which  the  widow  of  the  insolvent 
can  not  have  dower.^*  So  if  the  mortgage  be  discharged  by  the  heir  or 
other  person  claiming  under  the  husband,  with  no  obligation  imposed 
upon  him  to  pay  the  mortgage,  the  widow  takes  her  dower  subject  to 
the  incumbrance  of  the  mortgage  debt.  And  even  where  the  purchaser 
of  an  equity  of  redemption  from  the  administrator  of  an  insolvent 


""McMahon  v.  Russell,  17  Fla, 
698;  Cox  v.  Garst,  105  111.  342;  Nor- 
ris  v.  Morrison,  45  N.  H.  490;  Harts- 
home  V.  Hartshorne,  2  N.  J.  Eq 
349;  Everson  v.  McMullen,  113  N. 
Y.  293,  21  N.  E.  52,  54,  10  Am.  St, 
445   (quoting  text) ;  Russell  v.  Aus 


^McCabe  v.  Swap,  14  Allen 
(Mass.)   188. 

^Savage  v.  Hall,  12  Gray  (Mass.) 
363. 

^Atkinson  v.  Angert,  46  Mo.  515. 

^  Sargeant  v.  Puller,  105  Mass. 
119.     But  see  Atkinson  v.   Stewart, 


tin,  1  Paige  (N.  Y.)  192.  46  Mo.  510;   Jones  v.  Bragg,  33  Mo. 

337,  84  Am.  Dec.  49, 
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estate  gave  a  bond  obligating  himself  to  pay  the  mortgage  debt,  it 
was  held  that  he  might  set  up  the  mortgage  title  against  the  widow, 
because  the  obligation  to  pay  the  debt  is  in  such  ease  to  be  regarded 
merely  as  a  personal  contract  of  indemnity,  in  which  the  widow  had 
no  interest.^' 

But  if  an  heir,  for  the  purpose  of  preventing  a  sale  of  the  real 
estate  of  the  deceased  for  the  payment  of  debts,  gives  a  bond  for  their 
payment  and  takes  an  assignment  of  a  mortgage  upon  part  of  the 
real  estate  to  himself,  the  bond  may  be  regarded  as  supplying  the 
place  of  assets,  which  would  otherwise  have  been  derived  from  a  sale 
.  of  the  lands,  and  would  have  left  the  rights  of  dower  and  homestead 
unaffected;  and  it  is  suggested  that  in  such  case  the  assignee  should 
not  be  allowed  to  defeat  these  rights  by  holding  the  mortgage  as  an 
outstanding  title  and  foreclosing  it;  and  it  is  held  that  at  any  rate 
the  heir  could  not  do  this  after  the  estates  of  dower  and  homestead 
had  in  fact  been  set  out  to  the  widow,  before  the  payment  of  the 
mortgage  debt,  with  his  assent.^* 

§  867.     Payment  by  one  who  has  warranted  against  incumbrances. 

— Payment  by  one  who  has  warranted  against  incumbrances  dis- 
charges them.  Thus  one  who  has  executed  two  mortgages  to  different 
persons  upon  the  same  land,  with  covenants  of  warranty,  upon  re- 
deeming the  first  mortgage  in  fact  pays  his  own  debt,  and  thereby 
discharges  the  mortgage,  and  can  not  set  it  up  as  the  ground  of  a 
claim  to  redeem  the  second  after  that  has  been  foreclosed.  The  pay- 
ment of  the  mortgage  when  it  was  his  duty  to  pay  it  gives  him  no 
right  to  be  regarded  as  an  equitable  assignee  of  it,  and  to  be  subro- 
gated to  the  rights  of  the  first  mortgagee.  The  covenants  of  warranty 
in  the  second  mortgage  also  estop  him  from  setting  up  the  first  mort- 
gage against  the  second  mortgagee.^' 

"If  the  money  is  advanced  by  one  whose  duty  it  is,  by  contract  or 
otherwise,  to  pay  and  cancel  the  mortgage,  and  relieve  the  mortgaged 
premises  of  the  lien,  a  duty  in  the  proper  performance  of  which  others 
have  an  interest,  it  shall  be  held  to  be  a  release,  and  not  an  assign- 
ment, although  in  form  it  purports  to  be  an  assignment.  When  no 
such  controlling  obligation  or  duty  exists,  such  an  assignment  shall 

==  Gibson     v.     Crehore,     3     Pick.  v.  Gordon,  10  Vt.  288;  Tyler  v.  Lake, 

(Mass.)   475,  5  Pick.  146.  4  Sim.  351.     Otherwise  under  a  quit- 

'"'King  v.  King,  100  Mass.  224.  claim  deed.    Comstock  v.  Smith,  13 

^Butler     v.     Seward,     10     Allen  Pick.  (Mass.)  116,  23  Am.  Dec.  670; 

(Mass.)    466.     See    also    Tucker    v.  Trull  v.  Eastman,  3  Mete.    (Mass.) 

Crowley,    127    Mass.    400;    Stoddard  121,  37  Am.  Dec.  126. 
v.  Rotton,  5  Bosw.  (N.  Y.)  378;  Fish 
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be  held  to  constitute  an  extinguishment  or  an  assignment,  according 
to  the  intent  of  the  parties;  and  their  respective  interests  in  that 
subject  will  have  a  strong  bearing  upon  the  question  of  such  intent."^* 

Upon  this  principle,  also,  when  one  who  has  conveyed  land  with 
warranty,  which  is  subject  to  a  mortgage,  whether  made  by  him  or  by 
another,  afterward  takes  an  assignment  of  such  mortgage,  he  holds 
it  for  the  benefit  of  the  person  to  whom  he  has  granted  the  land,  and 
the  mortgage  is  in  fact  discharged  by  coming  into  his  hands.  Even 
if  he  should  assign  it  to  one  who  in  good  faith  pays  full  consideration 
for  it,  the  purchaser  would  acquire  no  lien  upon  the  land.^*  If  the 
mortgagee  or  assignee  thereof  also  acquires  the  title  and  conveys  the 
land  by  deed  with  full  covenants,  his  act  is  conclusive  on  him  as  to 
merger.'" 

When  one  sells  land  by  warranty,  a  mortgage  held  by  him  upon 
the  land  at  that  time  is  extinguished,  unless  it  was  understood  by  the 
grantee  that  it  should  be  continued  in  force  for  his  benefit  ;^^  but  this 
rule,  of  course,  does  not  apply  to  a  mortgage  taken  for  the  purchase- 
money  of  a  sale,  although  the  mortgage  bear  an  earlier  date  than  the 
deed  of  sale.'^  In  like  manner,  if  the  owner  mortgages  land  without 
noticing  the  mortgage  title  held  by  him,  it  is  regarded  as  merged.'^ 

§  868.  Effect  of  assignment  to  subsequent  purchaser. — ^An  assign- 
ment to  the  owner  of  the  equity  of  redemption  who  is  not  the  original 
mortgagor,  but  a  subsequent  purchaser,  will  not  generally  operate  as  a 
discharge  or  merger  of  the  mortgage,  because  it  is  his  manifest  inter- 
est to  hold  the  two  different  titles  distinct,  if  he  has  any  occasion  for 
protection  against  any  other  intervening  interest  or  title.'*    In  such 

=« Brown     v.     Lapham,     3     Cush.  Pitts  v.  Aldrich,  11  Allen    (Mass.) 

(Mass.)   551.     See  also  Burnham  v.  39;  Savage  v.  Hall,  12  Gray  (Mass.) 

Dorr,  72  Maine  198;    Ryer  v.  Gass,  363;     Grover    v.    Thatcher,  4  Gray 

130  Mass.  227;    Lappen  v.  Gill,  129  (Mass.)    526;    Wyman  v.  Hooper,  2 

Mass.  349;   Wadsworth  v.  Williams,  Gray    (Mass.)    141,   145;    Loud      v. 

100  Mass.  126;  Bemls  v.  Call,  10  Lane,  8  Mete.  (Mass.)  517;  De  Lisle 
Allen  (Mass.)  512;  Butler  v.  Sew-  v.  Herbs,  25  Hun  (N.  Y.)  485;  Duffy 
aid,  10  Allen  (Mass.)  466;  Strong  v.  McGuiness,  13  R.  I.  595.  See  also 
v.  Converse,  8  Allen  (Mass.)  557,  Westheimer  v.  Thompson,  3  Idaho 
85  Am.  Dec.  732.  560,  32  Pac.  205;    Hester  v.  Prary, 

=»Mickles  v.   Townsend,   18  N.  Y.  99    111.   App.   51;    Morrow   v.   U.   S. 

575;  Collins  v.  Torrey,  7  Johns.  (N.  Mortgage  Co.,  96  Ind.  21;    McClain 

Y.)   278,  5  Am.  Dec.  273.  v.   Sullivan,   85   Ind.   174;    Howe  v. 

»  Summy  v.  Ramsey,  53  Wash.  93,  Woodruff,  12   Ind.   214;    Spurgin  v. 

101  Pac.  506.  Adamson,    62    Iowa    661,   18   N.   W. 
=1  Stoddard  v.  Rotton,  5  Bosw.  (N.  293;    Offutt  v.   Hendsley,   9   La.  1; 

Y.)   378.  Lovejoy  v.  Vose,  73  Maine  46;  Ran- 

»^Fish  V.  Gordon,  10  Vt.  288.  dall  v.  Bradley,  65  Maine  43;  Slmon- 

"  Tyler  v.  Lake,  4  Sim.  351.  ton  v.  Gray,  34  Maine  50;   Pool  v. 

"Ryer   v.    Gass,    130   Mass.  227;     Hathaway,  22  Maine  85;  Thompson 


391  MERGER  §    868 

case  it  is  immaterial  whether  the  transfer  be  effected  by  an  assignment 
in  the  usual  form,  or  by  a  deed  of  release  or  quitclaim.  If  such  pur- 
chaser of  the  equity  of  redemption  obtains  an  assignment  of  the 
mortgage  pending  a  bill  against  the  mortgagor  for  a  foreclosure,  he 
may,  with  the  consent  of  the  mortgagee,  prosecute  the  suit  to  a  decree 
of  foreclosure  and  sale,  for  the  purpose  of  more  effectually  securing 
his  title.»= 

The  rule  in  regard  to  merger  is  the  same  whether  the  owner  of  the 
equity  of  redemption  obtains  an  assignment  or  release  of  the  whole 
mortgage  lien,  or  a  release  of  the  mortgagor's  interest  in  a  part  of  the 
mortgaged  property  belonging  to  such  owner.^"  Still  less  is  there  a 
merger  where  a  mortgage  is  purchased  by  one  partner  and  the  equity 
of  redemption  by  the  other,  both  purchases  being  made  out  of  the 
partnership  funds  and  for  their  joint  benefit;  for  the  taking  of  the 
estates  in  different  names  showed  an  intention  to  keep  them  distinct.^^ 

Some  of  the  earlier  cases  in  England  seemed  to  incline  strongly 
against  allowing  a  purchaser  of  the  equity  of  redemption  to  keep  up 
a  mortgage  charge  upon  the  property  for  his  own  benefit,  and  to  de- 
feat subsequent  incumbrancers;  but  the  later  cases  hold  that  such 
purchaser,  having  paid  off  a  first  mortgage,  may,  when  he  has  shown 
an  intention  of  doing  so,  stand  in  the  first  mortgagee's  place  against 
the  next  incumbrancer.^^ 

But,  as  has  been  seen,  where  a  purchaser  of  the  mortgaged  prem- 
ises assumes  and  agrees  as  a  part  of  the  purchase-price  to  pay  the 
mortgage  debt,  and  afterward  purchases  the  mortgage,  the  debt  is 
thereby  paid  and  discharged  and  the  mortgage  is  extinguished.^^ 

V.  Chandler,  7  Greenl.  (Maine)  377;  »"  Duffy  y.    McGulness,    13    R.    I. 

Dircks     v.     Logsdon,    59    Md.    173;  595. 

Flanigan  v.  Sable,  44  Minn.  417,  46  N.  "  Scott  v.   Webster,   44   Wis.   185, 

W.  854;  Horton  v.  Maffltt,  14  Minn.  50  Wis.  53,  6  N.  W.  363. 

289,    100    Am.    Dec.    222;     Davis    v.  »» Watts  v.   Symes,  1  De  G.  M.  & 

Pierce,  10  Minn.  376;  Wilcox  v.  Da-  G.  240,  reviewing  the  earlier  cases, 

vis,   4   Minn.   197;    Salvage  v.   Hay-  '''Brosseau  v.  Lowy,  209   111.  405, 

dock,    68    N.    H.    484,    44   Atl.    696;  70  N.  E.  901;    Fortbman  v.  Deters, 

Bell   V.    Woodward,    34    N.    H.    90;  206  111.  159,  69  N.  E.  97,  99  Am.  St. 

Wilson   V.   Kimball,   27   N.   H.   300;  145;  Price  v.  Rea,  92  Iowa  12,  60  N. 

Bailey  v.  Willard,  8  N.  H.  429;  Dun-  W.  208;    Kellogg  v.  Colby,  83   Iowa 

can  V.   Smith,    31    N.     J.    L.    325;  513,  49  N.  W.  1001;  Fouche  v.  Delk, 

Binsse  v.  Paige,  1  Abb.  Dec.  (N.  Y.)  88  Iowa  299,  48  N.  W.  1078;  Theisen 

138,  1  Keyes  87;    Franklyn  v.  Hay-  v.  Dayton,  82  Iowa  74,  47  N.  W.  891; 

ward,  61  How.  Pr.   (N.  Y.)  43;   Star  Byington  v.  Fountain,  61  Iowa  512, 

V.  Ellis,  6  Johns.  Ch.   (N.  Y.)   393;  14  N.  W.  220,  16  N.  W.  534;  Johnson 

Gardner  v.  Astor,  3  Johns.  Ch.  53,  v.  Walter,  60  Iowa  315,  14  N.  W.  325; 

8  Am.  Dec.  465;    Stewart  v.  Smith,  Pearson  v.  Bailey,  180  Mass.  229,  62 

29  Misc.  235,  60  N.  Y.  S.  329.  N.   E.   265;    Thompson  v.   Heywood, 

"  Branch  Bank  at  Mobile  v.  Hunt,  129  Mass.  401;   Lappen  v.  Gill,  129 

8  Ala.  876.  Mass.  349;  Kilborn  v.  Robbins,  8  Al- 
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§  869.  Effect  of  payment  by  purchaser  or  by  volunteer. — The  rule 
that  payment  by  a  mortgagor  extinguishes  the  mortgage  is  founded 
upon  the  reason  that  there  could  generally  be  no  advantage  to  him 
in  keeping  on  foot  his  own  mortgage  against  his  own  estate.  But  no 
such  reason  exists  when  a  purchaser  pays  an  incumbrance  existing 
before  the  time  of  his  purchase.  Frequently  there  is  an  advantage  in 
keeping  the  mortgage  on  foot  as  a  security;  and  whenever  there  is 
such  advantage  the  purchaser  is  entitled  to  hold  it  as  a  separate  title.*" 

If  a  mortgage  be  paid  by  a  person  not  personally  liable,  for  the 
purpose  of  protecting  his  estate,  he  may  have  the  benefit  of  it  in  aid 
of  his  title,  without  any  assignment  to  him,  or  express  proof  of  an 
intention  on  his  part  to  keep  it  alive.*^  And  even  if  the  mortgage 
be  discharged  of  record  without  consideration,  but  for  the  sole  benefit 
of  the  owner  of  the  equity,  the  mortgage  is  not  extinguished  as  to  a 
subsequent  mortgagee;  but  he  must  redeem  this  mortgage  from  such 
owner  before  he  will  be  allowed  to  foreclose  his  own  mortgage.*^ 

If,  however,  there  be  any  obligation  on  his  part  to  pay  the  debt,  he 
can  not  stand  upon  the  mortgage  paid  to  help  his  title  as  against  the 
party  whom  he  is  bound  to  protect  against  the  mortgage.*^ 

If  the  incumbrance  be  paid  by  a  mere  volunteer  or  stranger  to  the 
title,  having  no  interest  to  make  the  payment  for  his  own  protection, 
the  payment  is  not  compulsory,  and  the  party  paying  can  not  be 
treated  as  an  equitable  assignee  of  the  mortgage.''*  But  if  such  volun- 
teer or  stranger,  upon  making  payment  with  his  own  funds,  takes  an 
assignment  of  the  mortgage  he  may  hold  it  as  a  subsisting  inciun- 
brance.*° 

len  (Mass.)  466;  Winans  v.  Wilkie,  Dauntz,  55  Ohio  St.  538,  546,  45  N. 

41  Mich.  264,  1  N.  W.  1049;  Russell  E.   900    (quoting  text);    "Wheeler  v. 

V.  Pistor,  7  N.  Y.  171,  57  Am.  Dec.  Willard,  44  Vt.  640;  Walker  v.  King, 

509;  Dargan  v.  McSween,  33  S.  Car.  44  Vt.   601,  45  Vt.  525;   Warren  v. 

324,  11  S.  E.  1077;   Willson  v.  Bur-  Warren,  30  Vt.  530. 

ton,  52  Vt.  394.  « Young  v.  Hill,  31  N.  J.  Bq.  429; 

^Tool  v.  Hathaway,  22  Maine  85;  Spaulding  v.  Crane,  46  Vt.  292. 

Hatch   V.    Kimball,    16    Maine    146;  ^Manwaring  v.  Powell,  40  Mich. 

Thompson  v.  Chandler,  7  Maine  377;  371;     McDanlels    v.    Flower    Brook 

Carll  V.  Butman,  7  Maine  102;  Skeel  Mfg.  Co.,  22  Vt.  274. 

V.   Spraker,   8   Paige    (N.   Y.)    182;  « Downer  v.  Wilson,  33  Vt.  1.  See 

Millspaugh  v.  McBride,  7  Paige  (N.  also  Guy  v.  Du  Ufrey,  16  Cal.  195, 

Y.)   509,.  35  Am.  Dec.  360;   Joyce  v.  76  Am.  Dec.  518;    Schneider  v.  Sell- 

Dauntz,  55  Ohio  St.  538,  546,  45  N.  ers  (Tex.  Civ.  App.),  81  S.  W.  126. 

E.    900    (quoting   text);    Abbott   v.  "Peltz  v.  Clarke,  5  Pet.    (U.   S.) 

Kasson,  72  Pa.  St.  183;  Duffy  v.  Mc-  481,  8  L.  ed.  199;  Matchett  v.  Knise- 

Guiness,  13  R.  I.  595.  ly,  27  Ind.  App.  664,  62  N.  E.  87; 

■"McMahon  v.  Russell,  17  Pla.  698;  Lovejoy  v.  Vose,  73  Maine  46;  Bor- 

Ryer  v.  Gass,  130  Mass.  227;   Hinds  land  v.  Meurer,  139  Pa.  St.  513,  21 

v.  Ballou,  44  N.  H.  619;    Joyce  v.  Atl.  86. 


393  MERGER  §    870 

A  mere  stranger  who,  voluntarily  and  without  authority,  pays  the 
mortgage  debt  after  the  death  of  the  mortgagor  can  not  recover  the 
sum  paid  from  the  deceased  mortgagor's  estate.*^ 

§  870.  Acquisition  of  equity  of  redemption  by  mortgagee  after 
transfer  of  mortgage. — The  acquisition  of  the  equity  of  redemption 
by  the  mortgagee  is  looked  upon  with  suspicion  by  the  courts,  as  else- 
where explained,  because  he  has,  by  reason  of  his  position  as  creditor, 
a  certain  advantage  over  the  mortgagor  which  may  be  abused,  yet  if 
the  purchase  be  free  from  fraud,  and  for  an  adequate  price,  it  is  sus- 
tained." 

This  objection,  however,  does  not  apply  with  equal  force  when  he 
purchases  the  equity  of  redemption  from  one  who  has  purchased  it  of 
the  mortgagor,  or  when  he  purchases  at  an  execution  sale  had  at  the 
instance  of  a  stranger.  The  mortgagee,  while  he  is  not  generally  per- 
mitted to  sell  the  equity  of  redemption  under  an  execution  obtained 
upon  the  mortgage  debt,  may  generally  do  so  under  an  execution  for 
any  other  debt  to  him,  and  may  purchase  at  the  sale.  But  the  result 
of  his  acquiring  the  equity  of  redemption  in  either  way  is  generally 
to  merge  his  mortgage  title  in  it,  unless  there  be  some  reason  why  he 
should  keep  the  title  separate.** 

A  mortgage  is  not  merged,  or  the  lien  extinguished,  where  the 
mortgagee  receives  a  conveyance  of  the  equity  of  redemption  after  his 
assignment  of  the  mortgage  in  good  faith  to  a  third  person.*^ 

Where  a  purchaser  has  assumed  the  payment  of  a  mortgage,  and 
has  subsequently  conveyed  the  land  to  the  mortgagee  by  a  deed  re- 
citing that  the  conveyance  is  subject  to  the  mortgage,  "which  mort- 
gage forms  a  part  of  the  above  consideration,"  the  mortgage  will  be 
regarded  as  paid  and  discharged,  so  that  the  mortgagee  can  not  main- 
tain an  action  against  the  mortgagor  upon  the  mortgage  note,  al- 

*°  Falls    V.    Jones,    107    Mo.    App.  Cas.   No.   10557;    Case  v.   Fant,   53 

357,  81  S.  W.  455.  Fed  41,  3  C.  C.  A.  418;  International 

"Bradbury  v.  Davenport,  114  Cal.  Bank  v.  Wilkshire,  108  111.  143;  Bu- 

593,   46   Pac.   1062,   55   Am.   St.   92;  chanan    v.    International    Bank,    78 

West  V.  Reed,  55  111.  242;  De  Lancey  111.  500;    Edgerton  v.  Young,  43  111. 

V.  Finnegan,  86  Minn.  255,  90  N.  W.  464;  Cole  v.  Beale,  89  111.  App.  426; 

387;  Marshall  v.  Thompson,  39  Minn.  Durham   v.   Craig,     79     Ind.     117; 

137,  39  N.  W.  309;  Niggeler  v.  Mau-  White   v.    Hampton,    13    Iowa    259; 

rin,   34    Minn.    118,   24   N.   W.   369;  Feigner   v.    Slingluff,    109    Md.    474, 

Barnes   v.   Brown,   71   N.   Car.   507.  71  Atl.  978;    Lime  Rock  Nat.  Bank 

See  post  §  1042.  v.  Howry,  66  N.  H.  598,  22  Atl.  555, 

«Weiner  v.    Heintz,    17   111.    259;  13  L.  R.  A.  294;  Curtis  v.  Moore,  152 

Barnes  v.  Brown,  71  N.  Car.  507.  N.  Y.  159,  46  N.  E.  168,  57  Am.  St. 

"Oregon    &c.    Trust    Inv.    Co.    v.  506;   Purdy  v.  Huntington,  42  N.  Y. 

Shaw,    6    Sawy.    (U.    S.)    52,   Fed.  334,  1    Am.    Rep.    532;     Brown  v. 
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though  the  value  of  the  land  at  the  time  of  the  conveyance  be  less 
than  the  debt  secured.^" 

When  a  mortgagor  pays  his  mortgage  debt,  his  object  is  generally 
to  fulfil  the  personal  obligation  of  payment,  and  relieve  his  estate  of 
the  incumbrance. 

When  a  mortgagee  acquires  the  equity  of  redemption  it  is  generally 
because  he  wants  a  settlement,  and  can  get  nothing  more  than  the 
full  control  of  the  property,  or  else  because  he  has  use  for  the  mort- 
gaged land,  and  wants  an  absolute  title  to  it.  In  either  case  his  pri- 
mary object  is  to  perfect  the  title  in  himself.  It  must  follow  there- 
fore that  while,  as  a  general  rule,  the  mortgagor's  intention  is  to  ex- 
tinguish the  mortgage,  the  mortgagee  on  the  other  hand  almost  al- 
ways desires  to  hold  the  title  he  has,  and  simply  to  acquire  the  title 
which  he  has  not.  Hence  it  will  be  noticed,  in  examining  these  two 
classes  of  cases,  that  a  merger  of  the  estate  occurs  much  more  fre- 
quently in  the  mortgagor  than  in  the  mortgagee,  and  that  the  ex- 
pressions against  the  merger  are  much  more  decided  when  the  estates 
unite  in  the  latter  than  when  they  unite  in  the  former :  the  difEerent 
relations  in  which  the  two  persons  stand  to  the  debt  and  to  the  prop- 
erty account  for  this;  their  intentions  are  generally  different.^^ 

There  is,  generally,  an  advantage  to  the  mortgagee  in  preserving 
his  mortgage  title;  and  when  there  is,  no  merger  takes  place.  It  is 
a  general  rule,  therefore,  that  the  mortgagee's  acquisition  of  the 
equity  of  redemption  does  not  merge  his  legal  estate  as  mortgagee  so 
as  to  prevent  his  setting  up  his  mortgage  to  defeat  an  intermediate 
title,  such  as  a  second  mortgage  or  a  subsequent  lien,  unless  such 
appears  to  have  been  the  intention  of  the  parties  and  justice  requires 
it;^^  and  such  intention  will  not  be  presumed  where  the  mortgagee's 

BIydenburgh,  7   N.  Y.   141,  57  Am.  Brooks  v.  Rice,  56  Cal.  428;  Goodwin 

Dec.    506;    Card   v.    Bird,   10   Paige  v.   Keney,  47   Conn.   486;    Delaware 

(N.   Y.)    426;    Pratt  v.   Bennington  &c.  Canal  Co.  v.  Bonnell,  46  Conn. 

Bank,  10  Vt.  293,  33  Am.  Dec.  201.  9;    Mallory  v.   Hitchcock,   29   Conn. 

■"Dickason  v.  Williams,  129  Mass.  127;  Jackson  v.  Relf,  26  Fa.  465,  8 
182,  37  Am.  Eep.  316.  This  case.  So.  184;  Ferris  v.  Van  Ingen,  110  Ga. 
though  treated  in  the  decision  as  102,  35  S.  E.  347;  Knowles  v.  Law- 
one  chiefly  of  merger,  represents  ton,  18  Ga.  476,  63  Am.  Dec.  290; 
more  strongly  the  Issues  of  estop-  Lowman  v.  Lowman,  118  111.  582,  9 
pel  and  payment.  See  also  Knee-  N.  E.  245;  Rogers  v.  Herron,  92  111. 
land  V.  Moore,  138  Mass.  198;  Na-  583;  .ffitna  L.  Ins.  Co.  v.  Corn,  89 
tional  Inv.  Co.  v.  Nordin,  50  Minn.  111.  170;  Dunphy  v.  Riddle,  86  111. 
336,  52  N.  W.  899.  22;    Richardson    v.    HockenhuU,    85 

"Quimby  v.   Williams,   67   N.   H.  111.  124;    Huebsch  v.  Scheel,  81  111. 

489,  41  Atl.  862.  281;  Edgerton  v.  Young,  43  111.  464; 

"''Case  V.  Fant,  53  Fed.  41;  Fouche  Lowman   v.    Lowman,    19    111.   App. 

V.   Swain,  80  Ala.  151;    Scrivner  v.  481,  9  N.   E.   245;    Thomas  v.   Sim- 

Dietz,  84  Cal.  295,     24     Pac.     171;  mons,   103    Ind.   538,   2   N.   B.   203; 
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interest  requires  that  the  mortgage  should  remain  in  force.'' ^  The  in- 
tention is  a  question  of  fact."*  If  such  mortgagee  surrenders  the 
mortgage  to  the  mortgagor,  who  gets  it  canceled  without  the  mort- 
gagee being  aware  of  his  right  to  retain  such  mortgage  and  hold  it 
as  a  muniment  of  title,  a  court  of  equity  will  annul  such  cancelation, 
and  order  the  mortgage  surrendered  to  the  mortgagee.^"  If  the  mort- 
gagee after  taking  a  conveyance  of  the  mortgaged  land  conveys  to 
another  with  full  covenants  of  warranty,  the  mortgage  is  discharged 
by  merger. '^'^  i 

So  the  general  rule  is  that,  in  case  the  mortgagee  becomes  owner 
of  the  fee  the  mortgage  is  merged  therein,  unless  a  contrary  intention 
can  be  shown."''  Even  though  the  holder  of  the  mortgage  acquires 
the  fee,  a  merger  does  not  take  place  in  equity  if  there  is  another 


Haggerty  v.  Byrne,  75  Ind.  499; 
Moore  v.  Olive,  114  Iowa  650,  87  N. 
W.  720;  Kilmer  v.  Hannifan,  113 
Iowa  281,  85  N.  W.  16;  Bush  v.  Her- 
ring, 113  Iowa  158,  84  N.  "W.  1036; 
St.  Croix  Lumber  Co.  v.  Davis,  105 
Iowa  27,  74  N.  W.  756;  Gray  v.  Nel- 
son, 77  Iowa  63,  41  N.  W.  566;  Pat- 
terson V.  Mills,  69  Iowa  755,  28  N. 
W.  53;  "Woodward  v.  Davis,  53  Iowa 
694,  6  N.  W.  74;  Linscott  v.  Lamart, 
46  Iowa  812;  White  v.  Hampton,  13 
Iowa  259;  Wickersham  v.  Reeves, 
1  Iowa  413;  Freeman  v.  Paul,  3 
Maine  260,  14  Am.  Dec.  237;  Quick 
V.  Raymond,  116  Mich.  15,  74  N.  W. 
189;  Ann  Arbor  Sav.  Bank  v.  Webb, 
56  Mich.  377,  23  N.  W.  5;  Tower  v. 
Divine,  37  Mich.  443;  Wilson  v.  Van- 
stone,  112  Mo.  315,  20  S.  W.  612; 
Collins  V.  Stocking,  98  Mo.  290,  11 
S.  W.  750;  Hospes  v.  Almstedt,  83 
Mo.  473;  Wyatt-Bullard  Lumber  Co. 
V.  Bourke,  55  Nebr.  9,  75  N.  W.  241; 
Mathews  v.  Jones,  47  Nebr.  616,  66 
N.  W.  622;  Miller  v.  Finn,  1  Nebr. 
254;  Stantons  v.  Thompson,  49  N. 
H.  272;  Andrus  v.  Vreeland,  29  N. 
J.  Eq.  394;  Hoppock  v.  Ramsey,  28 
N.  J.  Eq.  13;  Clos  v.  Boppe,  23  N. 
J.  Eq.  270;  New  Jersey  Ins.  Co.  v. 
M^ker,  40  N.  J.  L.  18;  Mulford  v. 
Peterson,  35  N.  J.  L.  127;  Duncan  v. 
Smith,  31  N.  J.  L.  325;  Thompson 
V.  Boyd,  21  N.  J.  L.  58,  22  N.  J.  L. 
543;  Woodhull  v.  Reid,  16  N.  J.  L. 
128;  Purdy  v.  Huntington,  42  N.  Y. 
334;  James  v.  Morey,  2  Cow.  (N. 
Y.)  246,  285;  Fithian  v.  Corwin,  17 


Ohio  St.  118;  Bredenburg  v.  Land- 
rum,  32  S.  Car.  215,  10  S.  B.  956; 
Trimmier  v.  Vise,  17  S.  Car.  499, 
43  Am.  Rep.  624;  SlUiman  v.  Gam- 
mage,  55  Tex.  365;  Howard  v.  Clark, 
71  Vt.  424,  45  Atl.  1042;  Belknap  v. 
Dennison,  61  Vt.  520,  17  Atl.  738; 
Carpenter  v.  Gleason,  58  Vt.  244; 
Walker  v.  Baxter,  26  Vt.  710;  Slo- 
cum  V.  Catlin,  22  Vt.  137;  Wood- 
hurst  V.  Cramer,  29  Wash.  40; 
Forbes  v.  Moffatt,  18  Ves.  384a; 
Adams  v.  Angell,  5  Ch.  Div.  634; 
Gopaldoss  v.  Seochand,  L.  R.  11  Ind. 
App.  126;  McClaskey  v.  O'Brien,  16 
W.  Va.  791,  793;  also  holding  that 
a  mortgagee  taking  a  conveyance 
of  the  equity  of  redemption  is  en- 
titled to  be  regarded  as  a  purchaser 
for  value  within  the  meaning  of  a 
statute  relating  to  the  docketing  of 
judgments. 

■^^tna  L.  Ins.  Co.  v.  Corn,  89  111. 
170;  First  Nat.  Bank  v.  Elmore,  52 
Iowa  541,  3  N.  W.  547;  Hospes  v. 
Almstedt,   83   Mo.   473. 

"Ann  Arbor  Sav.  Bank  v.  Webb, 
56  Mich.  377,  23  N.  W.  5. 

""Lockard  v.  Joines  (N.  J.  Eq.), 
23  Atl.  1075. 

™  Pearson  v.  Bailey,  180  Mass. 
229,  62  N.  B.  265. 

"Pearson  v.  Bailey,  180  Mass. 
229,  62  N.  B.  265;  Ames  v.  Miller, 
65  Nebr.  204,  91  N.  W.  25fl;  Wyatt- 
Bullard  Lumber  Co.  v.  Bourke,  55 
Nebr.  9,  75  N.  W.  241;  Chase  Nat. 
Bank  V.  Hastings,  20  Wash.  433,  55 
Pac.  574. 


§    870a  MEEGER   AND    SUBROGATION  396 

claim  intervening  and  the  intention  of  the  party  holding  the  fee  not 
to  have  a  merger  is  sufficient.^* 

Where  a  first  mortgagee  purchases  under  a  foreclosure  sale,  equity 
will  keep  his  mortgage  alive  for  the  purposes  of  protection  against  a 
second  mortgagee. °' 

The  fact  that  the  consideration  expressed  in  the  deed  of  the  equity 
of  redemption  is  greater  than  the  amount  of  the  grantee's  mortgage 
affords  no  evidence  of  an  intent  to  merge  the  mortgage.^"  The  fact 
that  the  mortgage  remains  uncanceled  of  record,  on  the  other  hand, 
affords  a  presumption  that  it  was  not  the  intent  to  merge  the  mort- 


There  is  no  merger  where  the  mortgagee  has  refused  to  accept  the 
mortgagor's  deed  of  the  equity  of  redemption,  and  has  retained  his 
mortgage."^  A  statement  in  a  deed  of  the  equity  of  redemption  that 
the  premises  are  subject  to  the  mortgage  shows  an  intention  not  to 
extinguish  this.^^ 

If  the  mortgagee  has  already  transferred  his  mortgage  as  collateral 
security  for  the  payment  of  a  debt  at  the  time  he  purchased  the  equity 
of  redemption,  there  can  be  no  pretense  that  a  merger  takes  place, 
for  the  different  estates  in  such  case  do  not  vest  in  the  same  person.'* 
Nor  can  there  reasonably  be  any  such  pretense  when  the  deed  itself 
to  the  mortgagee  refers  to  the  mortgage  as  a  subsisting  lien,  and  is 
expressly  made  subject  to  it."' 

That  the  mortgagee  afterward  assigns  the  mortgage  to  another  is 
evidence  of  his  intent  to  keep  the  interests  separate;  and  it  does  not 
matter  that  this  intent  was  not  declared,  and  did  not  exist  at  the  time 
the  two  interests  became  vested  in  the  mortgagee.** 

§  870a.  No  merger  against  pledgor. — There  is  no  merger  as  against 
a  pledgor  of  a  mortgage  when  the  pledgee  becomes  the  purchaser 
under  a  foreclosure  sale.  Thus,  if  an  assignee  of  a  mortgage,  holding 
the  assignment  as  collateral  security  for  a  debt  of  the  mortgagee,  fore- 

■»  Anglo-Calif omlan  Bank  v.  Field,  L.  Ins.  Co.  v.  Corn,  89  111.  170;  First 

146  Cal.  644,  80  Pac.  1080.  Nat.  Bank  v.  Essex,  84  Ind.  144. 

"•Tolman   v.    Smith,   85   Cal.   280,  "White  v.  Hampton,  13  Iowa  259; 

24    Pac.    743;     Carpentier    v.    Bran-  Campbell    v.    Vedder,    1    Abb.    App. 

ham,  40  Cal.  221.  Dec.   295;    Kellogg   v.   Ames,  41   N. 

"Hoppock   V.    Ramsey,    28    N.    J.  Y.  259,  revg.  41  Barb.  218. 

Eq.  413.  °=Quimby  v.   Williams,   67   N.   H. 

""Hoppock   v.    Ramsey,    28    N.    J.  489,    41    Atl.    862;    Sheldon   v.    Ed- 

Eq.  413.  wards,   35   N.   Y.   279;    Campbell  v. 

"^Bredenberg   v.   Laadrum,    32    S.  Vedder,   1  Abb.  App.   Dec.    (N.  Y.) 

Car.  215,  10  S.  E.  956.  295. 

'"Case  V.  Fant,  53  Fed.  41;  .ffitna.  «> Goodwin  v.  Keney,  47  Conn.  486. 
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closes  the  mortgage,  and  becomes  the  purchaser  at  the  foreclosure 
sale,  he  will  hold  the  property,  as  he  held  the  mortgage,  subject  to 
reclamation  by  the  assignor  upon  payment  of  his  debt.  The  doctrine 
of  merger  does  not  apply  in  such  case.  The  assignee  holds  the  mort- 
gage as  a  pledge.  The  foreclosure  sale  cuts  off  the  rights  of  the 
mortgagor,  but  the  rights  of  the  pledgor  survive  the  foreclosure.  By 
the  foreclosure  the  land  is  substituted  for  the  mortgage;  and  the 
pledgor  has  the  right,  upon  payment  of  the  debt  which  he  secured 
by  the  assignment,  to  reclaim  and  hold  the  land  as  his  own  property.*'' 
"Where  the  mortgagee  assigned  the  mortgage  to  a  third  person  as 
collateral  security  and  subsequently  took  a  conveyance  of  the  mort- 
gaged premises  from  the  mortgagor,  it  was  held  that  no  merger  took 
place  even  though  the  mortgagee  discharged  the  mortgage.*' 

§  871.  Mortgagee  purchasing  and  giving  up  note. — If  a  mortgagee 
purchases  the  equity  of  redemption  and  gives  up  the  mortgage  note, 
Tvithout  intending  this  to  operate  as  a  payment,  the  mortgage  not  be- 
ing discharged,  there  is  no  merger  or  extinguishment  of  the  mort- 
gage, as  against  an  intervening  title,  as,  for  instance,  by  levy,  judg- 
ment, junior  mortgage,  or  conveyance.*' 

The  fact  that  the  mortgagee  has  assigned  the  notes  secured  by  the 
mortgage,  or  some  of  the  notes,  is  a  sufficient  reason  for  keeping  the 
mortgage  alive  after  the  mortgagee  has  acquired  the  equity  of  redemp- 
tion. In  such  case  there  is  no  such  coalescing  of  the  two  titles  in  the 
same  person  as  will  operate  as  a  merger,  for  the  mortgagee  holds  the 

'■^  Gilbert   v.    Thayer,    104    N.    Y.  Jewelry    Co.    v.    Merriam,    2    Allen 

200,  10  N.  E.  148;   Dalton  v.  Smith,  (Mass.)  390;  "Wilson  v.  Vanstone,  112 

86  N.  Y.  176;    Hoyt  v.  Martense,  16  Mo.  315,  20  S.  W.  612;    Mulford  v. 

N.  Y.  231;   Slee  v.  Manhattan  Co.,  1  Peterson,  35  N.  J.  L.  127;    Day  v. 

Paige  (N.  Y.)  48;  Jones  on  Pledges,  Mooney,  4   Hun    (N.  Y.)    134;    Bel- 

§  660.  knap  v.  Dennison,  61  Vt.  520,  17  Atl. 

«=  Brown  v.  Blydenburgh,  7  N.  Y.  738;    "Walker  v.  Baxter,  26  Vt.  710. 

141,  57  Am.  Dec.  506.  In  South  Carolina,  contrary  to  the 

"Brooks  V.   Rice,   56    Cal.    428;  general  rule,  it  is  settled  by  a  long 

Shippen  v.  "Whittier,  117  111.  282,  7  line   of   stringent   decisions   that   a 

N.   B.   642;    Richardson  v.   Hocken-  mortgagee  who  buys  the  mortgaged 

hull,  85   111.   124;    Lowman  v.  Low-  property,  otherwise  than  under  proc- 

man,  19  Bradw.  (111.)   281,  9  N.  B.  ess  of  foreclosure,  extinguishes  the 

245;    Coburn  v.  Stephens,  137  Ind.  mortgage  by  merger,  in  the  absence 

683,   36   N.   B.   132;    Hanlon  v.   Do-  of  satisfactory  proof  that  the  par- 

herty,    109    Ind.    37,    9    N.    B.    782;  ties  Intended  to  keep  the  mortgage 

Smith  V.  Swan,  69  Iowa  412,  29  N.  alive.     Bleckley  v.   Branyan,   26   S. 

"W.  402;    Pike  v.  Gleason,  60  Iowa  Car.  424,  2  S.  B.  319;  Agnew  v.  Rail- 

150,  14  N.  "W.  210;   Shattuck  v.  Bel-  road  Co.,  24  S.  Car.  18,  58  Am.  Rep. 

knap   Sav.   Bank,   63   Kans.   443,   65  237;    Devereux   v.   Taft,   20   S.   Car. 

Pac.  643;  Dawson  v.  Thorpe,  39  La.  555;    Trimmier  v.  Vise,  17   S.  Car. 

Ann.  366,  1  So.  686;   New  Bngland  499,  503,  43  Am.  Rep.  624. 
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mortgage  after  the  assignment  of  the  notes,  not  in  his  own  right,  but 
in  trust  for  the  assignees." 

When  there  are  other  liens  it  is  to  the  interest  of  the  mortgagee  to 
preserve  his  mortgage  interest.  Where  he  purchases  the  equity  of  re- 
demption, a  merger  will  not  generally  result  so  as  to  make  another 
lien  superior,  unless  there  is  an  intention  that  the  two  interests  shall 
merge.'^ 

§  871a.  Merger  between  successive  mortgages. — The  assignee  of 
a  mortgage  covering  two  separate  parcels  of  land,  having  purchased 
one  of  them,  can  collect  only  the  ratable  proportion  from  the  other  ;'^ 
and  so  if  the  assignee  of  a  mortgage  take  a  conveyance  of  the  equity 
of  redemption  of  one-half  of  the  mortgaged  premises  described  as 
one  lot,  this  operates  to  extinguish  only  a  part  of  the  mortgage  debt, 
leaving  the  assignee  at  liberty  to  foreclose  for  the  residue.'* 

Likewise,  if  the  holder  of  one  of  several  bonds  secured  by  the 
mortgage  purchases  the  entire  mortgaged  premises,  his  bond  is  sat- 
isfied, although  the  mortgage  will  continue  as  security  for  the  other 
bonds.'*  The  intention  of  the  holder  of  the  mortgage  at  the  time  of 
taking  the  deed  of  the  equity  of  redemption  is  considered  as  the  con- 


™  International  Bank  v.  Wilshire, 
108  111.  143. 

"Brooks  V.  Rice,  56  Cal.  428; 
Goodwin  v.  Keney,  47  Conn.  486; 
Delaware  &c.  Canal  Co.  v.  Bonnell, 
46  Conn.  9;  Mallory  v.  Hitchcock, 
29  Conn.  127;  Knowles  v.  Lawton,  18 
Ga.  476,  63  Am.  Dec.  290;  Interna- 
tional Bank  V.  Wilkshire,  108  111. 
143;  Rogers  v.  Herron,  92  111.  583; 
^tna  Life  Ins.  Co.  v.  Corn,  89  111. 
170;  Dunphy  v.  Riddle,  86  111.  22; 
Richardson  v.  Hockenhull,  85  111. 
124;  Huebsch  v.  Scheel,  81  111.  281; 
Edgerton  v.  Young,  43  111.  464;  Lin- 
scott  V.  Lamart,  46  Iowa  312;  Wick- 
ersham  v.  Reeves,  1  Iowa  413;  Free- 
man v.  Paul,  3  Maine  260,  14  Am. 
Dec.  237;  Tower  v.  Divine,  37  Mich. 
443;  Fellows  v.  Dow,  58  N.  H.  21; 
Andrus  v.  Vreeland,  29  N.  J.  Eq. 
394;  Hoppock  v.  Ramsey,  28  N.  J. 
Eq.  413;  Clos  v.  Boppe,  23  N.  J.  Bq. 
270;  New  Jersey  Ins.  Co.  v.  Meeker, 
40  N.  J.  L.  18;  Mulford  v.  Peterson, 
35  N.  J.  L.  127;  Duncan  v.  Smith, 
31  N.  J.  L.  325;  Thompson  v.  Boyd, 
21  N.  J.  L.  58,  22  N.  J.  L.  543; 
Woodhull  V.  Reid,  16  N.  J.  L.  128; 
Fithian  v.  Corwin,  17  6hio  St.  118; 


Walker  v.  Baxter,  26  Vt.  710;.  Slo- 
cum  V.  Catlin,  22  Vt.  137;  McClas- 
key  V.  O'Brien.  16  W.  Va.  791.  See 
also  Fouche  v.  Swain,  80  Ala.  151; 
Scrivner  v.  Dietz,  84  Cal.  295,  24 
Pac.  171;  Beacham  v.  Gurney,  91 
Iowa  621,  60  N.  W.  187;  Gray  v. 
Nelson.  77  Iowa  63,  41  N.  W.  566; 
Spurgin  v.  Adamson,  62  Iowa  661, 
18  N.  W.  293;  Woodward  v.  Davis, 
53  Iowa  694,  6  N.  W.  74;  White  v. 
Hampton,  13  Iowa  259;  Aldrich  v. 
Blake,  134  Mass.  582;  Ann  Arbor 
Sav.  Bank  v.  Webb,  56  Mich.  377, 
23  N.  W.  51;  Hudson  Bros.  Com. 
Co.  V.  Glencoe  Land  &c.  Co.,  140  Mo. 
103,  41  S.  W.  450,  62  Am.  St.  722. 
Campbell  v.  Vedder,  42  N.  Y.  174, 
1  Abb.  Dec.  (N.  Y.)  295;  Duffy  v. 
McGuinness,  13  R.  I.  595. 

"Colton  V.  Colton,  3  Phila.  (Pa.) 
24;  Trimmier  v.  Vise,  17  S.  Car. 
499.  See  also  Hull  v.  Young,  29 
S.  Car.  64,  6  S.  E.  938. 

"Klock  v.  Cronkhite,  1  Hill  (N. 
Y.)  107;  Trimmier  v.  Vise,  17  S. 
Car.  499,  43  Am.  Rep.  624. 

"Stevenson  v.  Black,  1  N.  J.  Eq. 
338. 
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trolling  consideration.'''  This  intention  and,  the  rights  of  the  parties 
may  be  controlled  by  an  agreement  between  them.'^ 

There  is  no  snch  union  of  titles  as  will  constitute  merger  where 
a  person  buys  a  mortgage  and  afterward  takes  another  mortgage  on 
the  same  premises  to  secure  other  and  different  debts  than  are  secured 
by  the  prior  mortgage/'^ 

But  if  the  holder  of  two  mortgages  forecloses  the  junior  mortgage, 
and  buys  in  the  land  subject  to  the  senior  mortgage  in  part  satisfac- 
tion of  the  junior  mortgage,  and  no  redemption  is  made,  the  senior 
mortgage  will,  when  the  time  for  redemption  expires,  merge  in  the 
fee,  and  the  debt  which  it  secures  will  be  extinguished,  though  the 
mortgagee  does  not  obtain  a  master's  deed.'* 

§  872.    Purchaser  can  not  rely  upon  record  as  showing  merger. — 

Purchasers  can  not  rely  upon  the  record  as  showing  merger,  inasmuch 
as  merger  generally  takes  place  or  not,  according  to  the  actual  or  pre- 
sumed intention  of  the  mortgagee.  They  must  go  beyond  this,  and 
ascertain  whether  there  has  been  a  merger  in  fact;  and  they  act  at 
their  own  peril  if  they  do  not  require  their  grantor  to  produce  the 
mortgage  and  note  supposed  to  be  merged,  and  discharge  the  mort- 
gage of  record,  or  show  that  it  constitutes  a  part  of  the  title  to  the 
estate.'® 

No  general  rule  can  be  laid  down  with  respect  to  merger,  for  the 
question  will  depend  in  each  case  upon  the  interests  and  intent  of  the 
parties,  and  the  demands  of  justice  and  equity.^" 

If  there  has  been  no  merger,  and  the  mortgage  title  remains  as  a 
separate  interest,  it  is,  of  course,  essential  for  the  purchaser  to  pur- 
chase this  title  as  well  as  the  equity  of  redemption;  but,  as  has  else- 
where been  shown,  one  who  buys  a  mortgage  without  requiring  the 
delivery  of  the  mortgage  note  or  bond  is  chargeable  with  notice  that 

"Ernst  V.  McChesney,  186  111.  617,  ™ Belleville    Sav.    Bank    v.    Reis, 

58  N.  E.  399;   Sbaver  v.  Williams,  87  136  III.  242,  26  N.  B.  646. 

111.    469;    Leonard   v.    Swanson,    58  ™  Worcester  Nat.  Bank  v.  Cheeney, 

Minn.  231,  59  N.  W.  1009.     See  also  87  111.  602;   Aiken  v.  Milwaukee  &c. 

Weston  V.  Livezey,  45  Colo.  142,  100  R.  Co.,  87  Wis.  469;  Morgan  v.  Ham- 

Pac.   404;    Feigner  v.   Slingluff,   109  mett,  34  Wis.  512;  Purdy  v.  Hunting- 

Md.  474,  71  Atl.   978;    Townsend  v.  ton,  42  N.  Y.  334,  1  Am.  Rep.  532; 

Provident  Realty  Co.,  110  App.  Div.  Oregon  Trust  Co.  v.  Shaw,  5  Saw- 

226,  96  N.  Y.  S.  1091.  yer    (U.    S.)    336,   quoting   and   ap- 

■"■  Savings  Bank  V.  Grant,  41  Mich,  proving  the   above,   6    Sawyer   52; 

101,  2  N.  W.  1.  Shattuck  v.  Belknap  Sav.  Bank,  63 

"Buzzell  v.   Still,   63   Vt.   490,   22  Kans.   443,   65   Pac.   643.     See  ante 

Atl.  619.    See  also  Christian  v.  New-  §  474. 

berry,  61  Mo.  446.  "Franklyn  v.  Hayward,  61  How. 

Pr.   (N.  Y.)  43. 
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it  has  been  assigned  to  some  one  else;  he  is  not  a  purchaser  in  good 
faith,  but  is  chargeable  with  knowledge  of  fraud.  Therefore,  although 
he  may  purchase  from  one  who  by  the  records  appears  to  be  the  owner 
of  the  entire  estate,  holding  the  equity  of  redemption  from  one  source 
and  the  mortgage  from  another,  and  although  he  takes  a  conveyance 
with  full  covenants  of  warranty,  it  may  turn  out  that  some  other 
person  has  a  valid  title  to  the  mortgage.*^ 

In  his  illustration  of  the  subject  under  discussion  Justice  Suther- 
land said :  "A  sells  and  conveys  land  to  B.  B  gives  back  a  bond  and 
mortgage  for  the  purchase-money.  A  sells  and  assigns  the  bond  and 
mortgage  to  C,  and  afterward  receives  a  conveyance  of  the  equity  of 
redemption  from  B,  and  then  by  a  full  covenant  deed,  conveys  the 
land  and  all  his  estate  and  interest  in  the  land  to  D.  Now,  the  con- 
veyances, and  the  bond  and  mortgage,  and  their  assignment,  being 
left  to  their  common-law  force  and  effect,  does  not  D,  irrespective  of 
any  recording  act,  necessarily  take  his  conveyance  subject  to  C's 
mortgage  ?  Could  A  convey  to  D  any  more  than  the  equity  of  redemp- 
tion? Could  his  conveyance  to  D  impair,  or  in  any  way  affect,  C's 
mortgage  debt,  or  mortgage  security?  Or  is  there,  or  can  there  be, 
independent  of  the  recording  act,  as  between  C  and  D,  any  material 
question  of  good  faith,  or  of  notice,  or  even  as  to  the  consideration 
of  D's  conveyance?  Is  it,  or  can  it  be  at  all,  material  as  between  C 
and  D,  irrespective  of  the  recording  act,  whether  D  did  or  did  not 
pay  a  valuable  consideration  for  his  conveyance,  or  whether  he  had, 
or  had  not  notice  of  C's  mortgage  ?  Of  course  not.  It  is  almost  absurd 
to  state  these  questions ;  and  certainly,  their  statement  furnishes  their 
answers.  ISTay,  further,  no  ingenious  use  of  words,  or  plausible  sup- 
positions, or  imperfect  and  deceptive  analogies,  can  show,  with  the 
recording  act  in  full  force  and  in  view,  that  A's  conveyance  to  D  did, 
or  could,  in  fact,  of  itself  or  by  itself,  carry  or  convey  anything  but 
the  equity  of  redemption,  for  he  in  fact  had  nothing  else  to  convey, 
and  it  is  even  beyond  legislative  power,  however  omnipotent,  to  en- 
able a  person  to  actually  convey  that  which  he  has  not.  And  of  course, 
A's  deed  to  D  did  not,  and  could  not,  of  itself  or  by  itself,  as  the  act 
or  deed  of  A  merely,  with  or  without  the  recording  act,  operate  as  an 

"Scrivner  v.  Dletz,  84  Cal.  295,  Rep.  532;  Gillig  v.  Maass,  28  N.  Y. 

24  Pac.  171;  Belleville  Sav.  Bank  v.  191;   Kellogg  v.  Smith,  26  N.  Y.  18; 

Reis,    136    111.    242,    26    N.    E.    646;  Brown  v.  Blyden,     7     N.     Y.     141; 

Greenbaum  v.  Austrian,  70  111.  591;  Campbell    v.   Vedder,    3    Keyes    (N. 

Curtis  V.  Moore,  152  N.  Y.  159,  46  Y.)   174,  1  Abb.  App.  Dec.  295,  302; 

N.  E.  168,  afeg.  10  Misc.  341;  Purdy  Miller  v.  Lindsey,  19  Hun   (N.  Y.) 

V.  Huntington,  42  N.  Y.  334,  1  Am.  207.    See  ante  §  474,  and  post  §  961. 
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assignment  of  C's  bond  or  mortgage,  his  mortgage  debt,  or  mortgage 
security,  lien,  or  interest  in  the  land."'^ 

§  873.  Whether  purchase  an  extinguishment  of  equity  or  merger 
of  mortgage. — Such  acquisition  may  be  regarded  as  an  extinguish- 
ment of  the  equity  rather  than  a  merger  of  the  mortgage.  This  was 
the  view  taken  by  Mr.  Justice  Story  in  a  case  before  him  in  the  United 
States  Circuit  Court.*"  "As  to  the  merger,"  he  said,  "it  is  clear  that 
there  can  be  no  such  operation  as  the  argument  supposes.  At  law,  by 
the  mortgage,  a  conditional  estate  in  fee  simple  passed  to  the  mort- 
gagee; and  the  only  operation  of  the  conveyance  of  the  owner  would 
be  to  extinguish  the  equity  of  redemption,  and  thus  to  remove  the 
condition.  If  that  conveyance  was  good,  it  had  the  effect,  not  to  en- 
large the  estate,  but  to  extinguish  a  right.  It  was  not  the  drowning 
of  a  lesser  in  a  greater  estate,  for  the  estate  was  already  a  fee  simple ; 
but  it  was  an  extinguishment  of  the  condition  or  equity." 

Of  course  this  doctrine  would  not  be  held  where  a  mortgage  is  re- 
garded, not  as  an  estate  in  fee,  but  merely  as  a  lien,  the  fee  and  gen- 
eral ownership  remaining  in  the  mortgagor;  but  the  lesser  interest 
would  merge  in  the  greater.  Thus,  in  South  Carolina,  where  a  mort- 
gage is  simply  a  lien  and  not  a  conveyance  of  any  estate  whatever,  a 
release  of  the  equity  of  redemption  to  the  mortgagee  does  not,  in  the 
absence  of  satisfactory  proof  of  an  intention  to  keep  the  mortgage 
open,  operate  to  put  the  title  in  the  mortgagee  as  of  the  date  of  the 
mortgage,  so  as  to  cut  out  an  intervening  judgment  against  the 
mortgagor.  If  the  mortgagee  accepts  a  conveyance  of  the  mortgaged 
land  from  the  mortgagor  as  payment  of  the  mortgage  debt,  the  mort- 
gage is  extinguished,  and  is  no  longer  a  lien  upon  the  land.  The  fact 
that  the  conveyance  proves  to  be  valueless  does  not  affect  its  operation. 
The  conveyance  operating  as  payment  of  the  mortgage  debt,  the  sub- 
sequent judgment  becomes  the  prior  lien.^*  The  only  way  in  which 
a  mortgagee,  who  has  purchased  the  mortgaged  property  from  the 
mortgagor,  can  preserve  his  mortgage  as  a  subsisting  lien  to  protect 
him  against  intervening  liens,  incumbrances,  or  claims  of  dower,  or 
the  like,  is  to  expressly  provide  in  the  instrument  of  purchase  that 
the  conveyance  shall  not  operate  to  let  in  such  intervening  claims.*'* 

'^Purdy  V.  Huntington,  42  N.  Y.  ^Agnew  v.  Renwick,  27   S.  Car. 

334,  1  Am.  Rep.  532.  562,  4  S.  B.  223;  Navassa  Guano  Co. 

''Dexter  v.   Harris,   2   Mason    (U.  v.  Richardson,  26  S.  Car.  401,  2  S. 

S.)  531.     See  also  Cohn  v.  Hoffman,  B.  307. 

45  Ark.   376,   50  Ark.   108,  6   S.   W.  '^Agnew   v.   Renwick,   27   S.   Car. 

511;  Stantons  v.  Thompson,  49  N.  H.  562,  4  S.  B.  223;    Bleckley  v.  Bran- 

272.  yan,  26  S.  Car.  424,  2  S.  B.  319;  Ag- 

26 — Jones  Mtc. — Vol.  II. 
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Even  when  the  parties  have  undertaken  to  discharge  the  mortgage 
upon  the  uniting  of  the  estates  of  the  mortgagor  and  mortgagee  in  the 
latter,  it  will  still  be  upheld  as  a  source  of  title  whenever  it  is  for  his 
interest,  by  reason  of  some  intervening  title  or  other  cause,  that  it 
should  not  be  regarded  as  merged.  It  is  presumed,  as  matter  of  law, 
that  the  party  must  have  intended  to  keep  on  foot  his  mortgage  title, 
when  it  was  essential  to  his  security  against  an  intervening  title,  or 
for  other  purposes  of  security;  and  this  presumption  applies  although 
the  parties,  through  ignorance  of  such  intervening  title,  or  through 
inadvertence,  have  actually  discharged  the  mortgage  and  canceled  the 
notes,  and  really  intended  to  extinguish  them.^°  The  circumstances 
of  the  case  must,  however,  be  such  that  no  injustice  will  be  done  to 
any  one  else,  as  where  the  mortgagee  has  taken  a  conveyance  of  the 
property  in  satisfaction  of  the  debt,  and,  though  he  has  discharged  his 
mortgage,  he  has  done  nothing  else  to  preclude  the  supposition  that 
he  intended  to  take  the  property  in  satisfaction  of  the  debt.^^ 

Where  a  conveyance  of  mortgaged  premises  is  made  to  the  mort- 
gagee in  satisfaction  of  the  mortgage  debt,  he  taking  the  same  in  ig- 
norance of  a  subsequent  judgment  lien  thereon  and  canceling  the 
mortgage  of  record,  equity  will  not  treat  the  conveyance  as  a  merger 
of  the  mortgage  lien  in  the  absolute  estate  but  will  revive  such  lien 
as  against  a  purchaser  on  execution  sale.^* 

It  may,  therefore,  be  deduced  from  the  authorities  as  a  general 
rule  that,  when  the  mortgagee  acquires  the  equity  of  redemption  in 
whatever  way,  and  whatever  he  does  with  his  mortgage,  he  will  be 
regarded  as  holding  the  legal  and  equitable  titles  separately,  if  his 
interest  requires  this  severance.*'   The  law  presumes  the  intention  to 

new  V.  Charlotte  &c.  R.  Co.,  24  S.  W.  291;  Stimpson  v.  Pease,  53  Iowa 

Car.  18,  58  Am.  Rep.  237.  572,  5  N.  W.  760. 

*=Stantons  v.  Thompson,  49  N.  H.  ''Rumpp  v.  Gerkens,  59  Cal.  496; 

272,  per  Bellows,  C.  J.;    Sharpe  v.  Mallory  v.  Hitchcock,  29  Conn.  127; 

Brantley,  123  Ala.  105,  26  So.  289;  Lowman  v.  Lowman,  118  111.  582,  9 

Jackson  v.  Relf,  26  Fla.  465,  8  So.  N.   E.   245;    Lyon   v.   McIIvaine,   24 

184;    Lowman  v.   Lowman,  118   111.  Iowa  9;    Polk  v.  Reynolds,  31  Md. 

582,  9  N.  E.  245  (quoting  text);  Co-  106;  Snyder  v.  Snyder,  6  Mich.  470; 

burn  V.   Stephens,  137  Ind.  683,  36  Besser  v.    Hawthorne,   3   Ore.   129; 

N.  E.  132;    Hanlon  v.  Doherty,  109  Walker  v.  Baxter,  26  Vt.  710;  Wood- 

Ind.  37,  9  N.  B.  782  (quoting  text) ;  hurst  v.  Cramer,  29  Wash.  40,  citing 

Shattuck  V.  Belknap  Sav.  Bank,  63  Hitchcock  v.  Nixon,  16  Wash.  281, 

Kans.    443,    65    Pac.    643     (quoting  47  Pac.  412;  Webb  v.  Meloy,  32  Wis. 

text);    Buchanan  v.  Balkum,  60  N.  319. 

H.  406;  Young  v.  Hill,  31  N.  J.  Eq.  »>  First   Nat.   Bank  v.    Essex,    84 

429.     See  post  §  971.  Ind.    144;    Woodward   v.    Davis,   53 

"Stantons  v.  Thompson,  49  N.  H.  Iowa  694,  6  N.  W.  74;    Stantons  v. 

272.      See   also   Washington   Co.   v.  Thompson,  49  N.  H.  272;   Besser  v. 

Slaughter,  54  Iowa  265,  268,  6  N.  Hawthorn,    3    Ore.    129.      No    bet- 
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be  in  accordance  with  his  real  interest,  whatever  he  may  at  the  time 
have  seemed  to  intend.'" 

Even  if  a  mortgagee,  in  taking  a  conveyance  of  the  mortgaged 
property  in  satisfaction  of  the  mortgage  debt,  stipulates  that  he  will 
procure  the  release  of  the  property  from  a  certain  lien  junior  to  his 
mortgage,  he  is  held  not  to  bind  himself  to  pay  such  junior  lien,  nor 
to  render  such  lien  superior  to  his  mortgage,  but  simply  to  release 
the  grantor  from  any  obligation  to  remove  it.°^ 

Where  a  purchaser  of  the  equity  of  redemption  conveyed  the  land 
by  warranty  deed  to  the  mortgagee,  but  did  not  take  up  the  original 
notes  or  procure  a  discharge,  but  on  the  other  hand  took  a  bond  for 
a  conveyance  of  the  land  upon  the  payment  of  the  original  notes 
within  a  limited  time,  it  was  held  that  the  mortgage  was  not  dis- 
charged, nor  was  an  absolute  title  vested  in  the  mortgagee  subject 
only  to  the  stipulations  of  the  bond;  but  that  the  transaction  was 
merely  a  reaffirming  of  the  mortgage,  with  an  extension  of  the  time 
of  payment.'^ 


ter  Illustration  of  this  can  be  given 
than  is  presented  in  the  mortga- 
gee's purchase  shown  in  the  pres- 
ent case.  It  was  a  purchase  of  the 
mortgaged  estate  at  a  tax  sale  by 
the  mortgagee,  to  protect  the  mort- 
gage lien,  and  save  the  property 
from  being  lost  to  him.  It  does  not 
effect  a  merger.  "Under  such  cir- 
cumstances it  would  be  extremely 
unreasonable  to  infer  an  intention 
to  extinguish  his  mortgage;  and  as 
to  his  interest,  that  certainly  would 
not  lie  in  its  extinguishment.  So 
that,  if  merger  is  made  to  depend 
on  the  intention,  or  on  the  interest, 
of  a  party  who  thus  unites  the  two 
titles  in  himself,  it  can  not  be  said 
that  it  was  effected  in  this  case.  It 
seems  to  be  a  plain  instance  in 
which  the  mortgagee,  being  under 
no  obligation  to  pay  the  tax  incum- 
brance, did  pay  it  by  the  purchase 


to  protect  her  mortgage  lien.'' 
Jackson  v.  Relf,  26  Fla.  465,  8  So. 
184. 

""Scrivner  v.  Dietz,  84  Cal.  295, 
24  Pac.  171;  Rumpp  v.  Gerkens,  59 
Cal.  496;  Boardman  v.  Larrabee,  51 
Conn.  39;  Lowman  v.  Lowman,  118 
111.  582,  9  N.  E.  245;  Shippen  v. 
Whittier,  117  111.  282,  7  N.  E.  642; 
Hanlon  v.  Doherty,  109  Ind.  37,  9 
N.  E.  782;  McElhaney  v.  Shoemaker, 
76  Iowa  416,  41  N.  W.  58;  Patterson 
V.  Mills,  69  Iowa  755,  28  N.  W.  53; 
Smith  v.  Swan,  69  Iowa  412,  414,  29 
N.  W.  402;  Dircks  v.  Logsdon,  59 
Md.  173;  Silliman  v.  Gammage,  55 
Tex.  365  (quoting  text).  But  see 
Weidner  v.  Thompson,  69  Iowa  36, 
28  N.  W.  422. 

"'Woodward  v.  Davis,  53  Iowa 
694,  6  N.  "W.  74. 

•^Bailey  v.  Myrick,  50  Maine  171. 
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II.    Subrogation 


Section 

874.  When  subrogation  arises  by  op- 

eration of  law. 

874a.  Subrogation  of  purchaser  un- 
der void  foreclosure  sale. 

874b.  Applies  generally  in  favor  of 
one  paying  a  debt  for  an- 
other. 

874c.  Subrogation  of  stranger  to  in- 
terest of  mortgagee. 

874d.  Subrogation  arising  by  agree- 
ment. 

874e.  Loan  on  defective  mortgage  to 
discharge  prior  valid  mort- 
gage. 

874f.  Laches  and  negligence. 

875.  Marshalling  assets  between  dif- 

ferent creditors. 

876.  Test  of  the  right  of   subroga- 

tion. 

877.  Mortgage  debt  paid  by  one  not 

under  obligation  to  pay  it. 
877a.  Where  rights  of  innocent  pur- 
chasers have  intervened. 

878.  Junior  mortgagee  paying  prior 

mortgage  debt. 

§  874.  When  subrogation  arises  by  operation  of  law. — Subrogation 
arises  by  operation  of  law  whenever  the  mortgage  debt  has  been  ex- 
tinguished by  one  other  than  the  debtor  who  is  entitled  to  redeem.^ 
An  assignment  implies  a  continued  existence  of  the  debt,  and  the 
equitable  right  does  not  then  arise.^  The  doctrine  of  subrogation  is 
said  to  rest  on  the  basis  of  mere  equity  or  benevolence.  It  is  resorted 
to  for  the  purpose  of  doing  justice  between  the  parties.^ 


Section 

879.  Mortgagor  purchasing  his  own 

mortgage,  after  sale  of  equity 
of  redemption,  when  there 
are  two  mortgages. 

880.  When  mortgage  is  enforced  on 

other  property. 

881.  Indorser  or  surety  paying  the 

debt. 
881a.  Where   surety   appears   to   be 
principal  debtor. 

882.  Whether   surety   subrogated  to 

the  debt  as  well  as  the  se- 
curity. 

883.  Securities   given   before,   after, 

and  at  time  of  contract  of 

suretyship. 
883a.  Subrogation  of  principal  cred- 
itor  to    mortgage   given   to 
surety. 

884.  When   creditor   has   made   fur- 

ther advances. 

885.  Subrogation    not    lost    by    re- 

newal of  mortgage. 
885a.  Part  payment  of  the  debt. 


'Joyce  v.  Dauntz,  55  Ohio  St. 
538,  547,  45  N.  E.  900  (quoting 
text). 

"Per  Mr.  Justice  Colt,  in  Lamb 
V.  Montague,  112  Mass.  352;  Fris- 
bee  V.  Frisbee,  86  Maine  444,  29 
Atl.  1115;  Gatewood  v.  Gatewood, 
75  Va.  407. 

'j^tna  L.  Ins.  Co.  v.  Middleport, 
124  U.  S.  534,  31  L.  ed.  537,  8  Sup. 
Ct.  625;  Smith  v.  Foran,  43  Conn. 
244;  Warford  v.  Hankins,  150  Ind. 
489,  50  N.  E.  468;  Long  v.  Long,  111 
Mo.  12,  19  S.  W.  537;  Arlington 
State  Bank  v.  Paulsen,  57  Nebr. 
717,  78  N.  W.  303;  Robinson  v. 
Leavitt,  7  N.  H.  73,  99,  opinion  by 
Mr.  Justice  Parker;  Arnold  v. 
Green,  116  N.  Y.  566,  23  N.  E.  1; 
Gans    v.     Thieme,    93    N.    Y.    225; 


Barnes  v.  Mott,  64  N.  Y.  397,  401; 
Cheesebrough  v.  Millard,  1  Johns. 
Ch.  (N.  Y.)  409,  7  Am.  Dec.  494; 
Stevens  v.  Goodenough,  26  Vt.  676; 
Harnsberger  v.  Yancey,  33  Grat. 
(Va.)  527.  See  also  American 
Bonding  Co.  v.  Welts,  193  Fed.  978, 
113  C.  C.  A.  598;  Albro  v.  Robbin- 
son,  93  Ky.  195,  14  Ky.  L.  124,  19 
S.  W.  587;  Stevens  v.  King,  84 
Maine  291,  24  Atl.  850;  Robinson 
V.  Sullivan,  102  Miss.  581,  59  So. 
846;  Davenport  v.  Timmonds,  157 
Mo.  App.  360,  138  S.  W.  349;  Hol- 
land Banking  Co.  v.  See,  146  Mo. 
App.  269,  130  S.  W.  354;  Catskill 
Nat.  Bank  v.  Dumary,  142  App. 
Div.  118,  126  N.  Y.  S.  1097;  Akers 
V.  Lord,  67  Wash.  179,  121  Pac.  51. 
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"The  doctrine  of  subrogation  is  a  pure  unmixed  equity,  having  its 
foundation  in  the  principles  of  natural  Justice,  and  from  its  very  na- 
ture, never  could  have  been  intended  for  the  relief  of  those  who  were 
in  a  condition  in  which  they  were  at  liberty  to  elect  whether  they 
would  or  would  not  be  bound,  and  as  far  as  I  have  been  enabled  to 
learn  its  history,  it  never  has  been  so  applied.  If  one  with  the  per- 
fect knowledge  of  the  facts,  will  part  with  his  money,  or  bind  himself 
by  his  contract,  in  a  sufficient  consideration,  any  rule  of  law  which 
would  restore  him  his  money  or  absolve  him  from  his  contract,  would 
subvert  the  rules  of  such  order.  It  has  been  directed  in  its  application 
exclusively  to  the  relief  of  those  that  were  already  bound,  who  could 
not  but  choose  to  abide  the  penalty.  *  *  *  But  I  have  seen  no 
case,  and  none  has  been  referred  to  in  the  argument,  in  which  a 
stranger,  who  was  in  a  condition  to  make  terms  for  himself,  and 
demand  any  security  he  might  require,  has  been  protected  by  the 
principle."* 

The  doctrine  will  not  be  enforced  to  defeat  or  interfere  with  superior 
or  equal  equities  of  others,  or  with  legal  rights  of  others  growing  out  of 
express  contracts,  or  against  one  having  both  the  legal  and  equitable 
title.''  It  has  been  called  the  mode  which  equity  adopts  to  compel  the 
ultimate  discharge  of  a  debt  by  him  who  in  good  conscience  ought  to 
pay  it,  and  relieve  him  whom  none  but  the  creditor  could  ask  to  pay.® 
"The  subrogation  or  substitution,  by  operation  of  law,  to  the  rights 
and  interests  of  the  mortgagee  in  the  land,  is  on  and  by  redemption ; 
and  redemption  is  payment  of  the  mortgaged  debt,  after  forfeiture, 
by  the  terms  of  the  mortgage  contract;  so  that  really  the  subrogation 
or  substitution,  by  operation  of  law,  arises  or  proceeds  on  the  theory 
that  the  mortgage  debt  is  paid.  If  the  holder  of  a  bond  and  mortgage 
assign  them  to  a  party  claiming  a  right  to  redeem,  the  latter  is  subro- 
gated, by  the  assignment,  to  the  mortgage  debt  and  mortgage  security, 
and  to  the  instruments  evidencing  such  debt  and  security,  and  there 
is  no  room  or  occasion  for  subrogation  by  operation  of  law."' 

*  Gadsden   v.   Brown,   Speers   Eq.  t.   Finnell,  159   Cal.   535,   114   Pac. 

(S.  Car.)   37.  820;     Wilson    v.    Wilson,    6    Idaho 

'Snook  V.  Zentmyer,  91  Md.  485,  597,  57  Pac.  708;   Darst  v.  Thomas, 

46   Atl.    1008;     Kronfs    Appeal,   91  87  111.  222;  HuflEmond  v.  Bence,  128 

Pa.  St.  78,  81;    Hosier's  Appeal,  56  Ind.  131,  27  N.  E.  347;  Van  Pelt  v. 

Pa.  St.  76.  Strickland,    60    Kans.   584,    57    Pac. 

"Matthews  v.  Fidelity  Trust  Co.,  498;    Stewart  v.  Parcher,  91  Minn. 

52  Fed.   687;    McCormick  v.   Irwin,  517,  98  N.  W.  650. 
35  Pa.  St.  Ill;   2  White  &  T.  Lead.        'Per   Mr.    Justice   Sutherland,   in 

Cas.  282,  3  Pom.  Eq.  Jur.  1211.    See  Ellsworth  v.  Lockwood,  42  N.  Y.  89, 

also  Dowdy  v.   Blake,  50  Ark.  205,  97.     Chief  Justice  Biddle,  in  Muir 

6  S.  W.  897,  7  Am.  St.  88;   Finnell  v.  Berkshire,  52  Ind.  149,  151,  said: 
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Under  the  equitable  principle  of  subrogation,  one  who  pays  a  mort- 
gage debt  under  an  agreement  for  an  assignment  or  for  a  new  mort- 
gage, for  his  own  protection  or  for  the  benefit  of  another,  acquires  a 
right  to  the  security  held  by  the  other  f  and  upon  the  same  ground  a 
principal  creditor  succeeds  to  the  security  held  by  a  surety  whose  lia- 
bility has  become  fixed.  If  a  mortgage  on  partnership  real  estate  be 
discharged  by  one  partner,  when  as  between  the  partners  it  was  the 
duty  of  the  other  to  pay  it,  an  equity  arises  in  favor  of  the  partner 
so  paying  the  mortgage  entitling  him  to  indemnity  through  it.* 

If  the  owner  of  land  contracts  to  sell  it  subject  to  a  mortgage,  but 
afterward,  before  the  sale,  pays  the  mortgage  and  has  it  satisfied  of 
record,  in  a  suit  by  the  purchaser  for  specific  performance  the  owner 
is  regarded  as  subrogated  to  the  rights  of  the  mortgagee  under  the 
mortgage.^" 

§  874a.  Subrogation  of  purcliaser  under  void  foreclosure  sale. — ^The 
general  rule  is  that  a  bona  fide  purchaser  under  a  void  foreclosure 
sale  is  subrogated  to  the  interest  of  the  mortgagee,  and  may  himself 
foreclose  the  mortgage.^^  A  purchaser  at  a  foreclosure  sale,  supposing 
that  he  had  obtained  a  good  title  by  his  purchase,  sold  the  land  to 
another  by  warranty  deed.  The  mortgagor  having  recovered  the  land 
on  account  of  irregularities  in  the  foreclosure  sale,  the  purchaser  was 
sued  upon  his  covenant  of  warranty  in  his  deed  of  the  property,  and 
was  obliged  to  pay  the  value  of  it ;  but  he  was  subrogated  to  the  rights 

"Subrogation  generally  takes  place  530,  8  Atl.  273;  Laylln  v.  Knox,  41 
between  cocreditors,  where  the  ju-  Mich.  40,  1  N.  W.  913;  Homoeo- 
nior  pays  the  debt  due  to  the  se-  pathlc  Mut.  L.  Ins.  Co.  v.  Marshall, 
nior  to  secure  his  own  claim;  or  It  32  N.  J.  Eq.  103;  Denton  v.  Cole, 
arises  from  the  transactions  of  30  N.  J.  Eq.  244;  Gans  v.  Thieme, 
principals  and  sureties,  and  some-  93  N.  Y.  225,  7  Am.  Dec.  494;  Levy 
times  between  cosureties  or  coguar-  v.  Martin,  48  Wis.  198,  4  N.  W.  35. 
antors.  It  is  not  allowed  to  volun-  'Laylin  v.  Knox,  41  Mich.  40,  1 
teer  purchasers  or  strangers,  un-  N.  W.  913;  National  Bank  of  Hoy- 
less  there  is  some  peculiar  equi-  alton  v.  Gushing,  53  Vt.  321. 
table  relation  in  the  transaction,  "Arnold  v.  Green,  116  N.  Y.  566, 
and  never  to  mere  meddlers.  But  23  N.  E.  Rep.  1,  affg.  40  Hun  633. 
while  this  is  the  rule  generally,  we  "Davis  v.  Gaines,  104  U.  S.  386, 
think  that  a  person  who  has  paid  26  L.  ed.  757;  Brobst  v.  Brock,  10 
a  debt  under  a  colorable  obligation  Wall.  (U.  S.)  519,  19  L.  ed.  1002; 
to  do  so,  that  he  may  protect  his  Robertson  v.  Bradford,  73  Ala.  116; 
own  claim,  should  be  subrogated  to  Jordan  v.  Sayre,  29  Fla.  100,  10  So. 
the  rights  of  the  creditor."  823;  Dutcher  v.  Hobby,  86  Ga.  198, 
'Barnes  v.  Mott,  64  N.  Y.  397,  21  12  S.  E.  356;  Wilson  v.  Brown,  82 
Am.  Rep.  625,  per  Allen,  J.;  Ses-  Ind.  471;  Martin  v.  Kelly,  59  Miss. 
sions  V.  Kent,  75  Iowa  601,  39  N.  652;  McGee  v.  Wallis,  57  Miss.  638; 
W.  914,  916;  Farm  Land  Mtg.  Co.  Frische  v.  Kramer,  16  Ohio  125; 
V.  Elsbree,  55  Kans.  562,  40  Pac.  Bentley  v.  Long,  1  Strob.  Eq.  (S. 
906;    Robertson  v.  Mowell,  66  Md.  Car.)  43;  Jones  v.  McKenna,  4  Lea 
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of  the  mortgagee,  as  an  equitable  assignee.^^  Such  purchaser  is  re- 
garded as  the  equitable  assignee  of  the  mortgage."  And  this  right 
exists  also  in  favor  of  a  grantee  or  assignee  of  such  purchaser.^* 

However,  a  purchaser  at  a  void  foreclosure  sale  is  subrogated  to 
the  rights  of  the  mortgagee  only  to  the  extent  of  his  claim  against  the 
land  for  the  amount  of  purchase-money  actually  paid  by  him,  and  a 
subsequent  purchaser  under  a  partition  sale  of  the  land  as  the  prop- 
erty of  the  purchaser  at  the  foreclosure  sale  is  subrogated  only  to  the 
rights  of  the  latter,  although  he  paid  a  larger  sum.^° 

§  874b.  Applies  generally  in  favor  of  one  paying  a  debt  for  an- 
other.— In  general  it  may  be  said  that  to  entitle  one  to  invoke  the 
equitable  right  of  subrogation  he  must  either  occupy  the  position  of  a 
surety  having  paid  the  debt,  or  one  having  made  the  payment  under 
an  agreement  with  the  debtor  or  creditor  that  he  should  receive  and 
hold  an  assignment  of  the  debt  as  security;^"  or  he  must  stand  in 
such  a  relation  to  the  mortgaged  premises  that  his  interest  can  not 
otherwise  be  adequately  protected.^'' 

It  is  essential  to  a  right  of  subrogation  independent  of  agreement 
that  the  person  making  the  payment  be  one  who  is  under  some  obli- 
gation regarding  it,  or  who  has  some  interest  to  be  protected  by  it.^' 

"The  doctrine  of  subrogation  or  substitution,  at  first  applied  in 
behalf  of  those  who  were  bound  by  the  original  security  with  the 
principal  debtor,  has  been  greatly  extended,  and  the  principle,  modi- 

(Tenn.)   630;   Davis  v.  Roosvelt,  53  So.    823;    Bruschke   v.   Wright,   166 

Tex.  305;   Howard  v.  North,  5  Tex.  111.   183,   46   N.   E.   813,   57   Am.   St. 

290.     See   also  Equitable   Mortgage  125;    Richards  v.   Morton,  18  Mich. 

Co.  V.  Gray,  68  Kans.  100,  74  Pac.  255;    Rogers   v.   Benton,    39    Minn. 

614;    Townshend   v.    Thomson,    139  39,  35  N.  W.  765,  12  Am.   St.  613; 

N.  Y.  152,  34  N.  E.  891;   Finlayson  Bonner  v.  Lessley,  61  Miss.  392. 

v.   Peterson,   11   N.   Dak.   45,   89   N.  ^Givens    v.     Carroll,   40    S.    Car. 

W.  855;  Griffin  v.  Griffin,  75  S.  Car.  413,  18  S.  E.  1030,  42  Am.  St.  889. 

249,  55  S.  B.  317,  117  Am.  St.  899.  ^"Martin   v.   Walker,    94   Ga.   477, 

See   ante   §    812   and   post   §§   1678,  21   S.   E.    223;    Gatewood    v.    Gate- 

1902.  wood,  75  Va.  407.     See  post  §  874c. 

'='Muir  V.  Berkshire,  52  Ind.  149.  "Arnold  v.  Green,  116  N.  Y.  566, 

See  also  Dutcher  v.  Hobby,  86  Ga.  23   N.   E.   1,  per  Vann,  J.,  affg.   40 

198,  12  S.  E.  356,  10  L.  R.  A.  472,  Hun  633;    Traders'  Bank  v.  Myers, 

22   Am.    St.   444;    Bodkin   v.   Merit,  3  Kans.  App.  636,  44  Pac.  292;  Full- 

102  Ind.  293,  1  N.  E.  625;  Equitable  er  v.    Irvin,   1   Kans.   App. -248,   42 

Mortgage  Co.  v.  Gray,  68  Kans.  100,  Pac.    1094;     Lane    v.    Woodruff,    1 

74  Pac.  614;  Brewer  v.  Nash,  16  R.  Kans.  App.  241,  40  Pac.  1079;   Fris- 

I.  458,  17  Atl.  857,  27  Am.  St.  749;  bee   v.    Frisbee,    86    Maine    444,    29 

Bailey  v.  Bailey,  41  S.  Car.  337,  19  Atl.  1115;   Pease  v.  Egan,  131  N.  Y. 

S.  E.  669,  44  Am.  St.  713.  262,  30  N.  E.  102,  revg.  15  N.  Y.  S. 

"Jellison   v.   Halloran,   44   Minn.  200. 

199    46  N.  W.  332.  "Davis  v.   Davis,   81  Vt.   259,   69 

"Jordan  v.  Sayre,  29  Fla.  100,  10  Atl.  876,  130  Am.  St.  1035. 
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fied  to  meet  the  circumstances  of  cases  as  they  have  arisen,  has  been 
applied  in  favor  of  volunteers  intervening  subsequently  to  the  original 
obligation,  and  as  between  different  classes  of  sureties,  and  in  the 
marshalling  of  assets,  and  prescribing  the  order  in  which  property 
and  funds  shall  be  subjected  to  the  discharge  of  different  classes  of 
obligations,  as  between  classes  of  creditors,  so  as  to  do  substantial 
justice  in  each  case."^^  The  doctrine  "can  only  apply  where  the  pay- 
ment operates  as  a  purchase  or  equitable  assignment,  and  not  an  ex- 
tinguishment of  a  claim.  It  only  applies  in  favor  of  one  who  has 
bought  the  debt  either  expressly,  or  by  paying  it  under  circumstances 
which  render  the  payment  equivalent  to  a  purchase.  Whether  the 
payment  amounts  to  a  purchase  or  an  extinguishment  is  really  a  ques- 
tion of  intention,  either  express  or  presumed  from  the  relation  of  the 
party  to  the  debt,  or  other  circumstances  under  which  the  payment 
was  made."^°  The  grounds  of  this  equitable  right  are  discussed  at 
length  in  a  Georgia  case  and  the  conclusion  is  stated  as  follows:  "It 
has  been  said  that  subrogation  was  a  'benevolent'  doctrine  and  equity 
would  apply  it  in  any  case  in  which  justice  required  it;  and  under 
sanction  of  this  elastic  expression  cases  can  be  found  where  it  was 
applied  without  the  semblance  of  an  agreement.  We  think  the  safer 
and  better  rule  to  be,  and  we  therefore  hold,  that  a  subrogation  will 
arise  only  in  those  cases  where  the  party  claiming  it  advanced  the 
money  to  pay  a  debt  which,  in  the  event  of  default  by  the  debtor,  he 
would  be  bound  to  pay  or  where  he  had  some  interest  to  protect,  or 
where  he  advanced  the  money  under  an  agreement,  express  or  im- 
plied, made  either  with  the  debtor  or  creditor,  that  he  would  be  sub- 
rogated to  the  rights  and  remedies  of  the  creditor."^^ 

The  right  of  subrogation  applies  in  general  in  favor  of  any  person 
having  an  interest  in  the  property  who,  not  being  under  any  obliga- 
tion to  pay  the  mortgage  debt,  does  so  for  the  benefit  of  the  debtor,^^ 
as  by  furnishing  money  to  the  mortgagor  to  take  up  the  mortgage 

>»  Barnes  v.  Mott,   64   N.   Y.   397,  lor,   3   Head    (Tenn.)    30;    Fears  v. 

21  Am.  Rep.   625.  Albea,  69  Tex.  437,    6    S.    W.    286, 

""Wentworth  v.   Tubbs,   53   Minn.  289,   5   Am.     St.    78;     Gatewood   v. 

388,  55  N.  W.  543,  per  Mitchell,  J.  Gatewood,    75    Va.    407.     See   also 

^Wilkins  v.   Gibson,  113   Ga.   31,  Cornell   Steamboat  Co.  v.   The  Jer- 

47,  38  S.  E.  374,  per  Cobb,  J.     See  sey  City,  43  Fed.  166;   Birke  v.  Ab- 

also  ^tna  L.  Ins.  Co.  v.  Middleport,  bott,  103  Ind.  1,  1  N.  E.  485,  53  Am. 

124  U.  S.  534,  31  L.  ed.  537,  8  Sup.  Rep.    474;    Kinnear    v.    Lowell,    34 

Ct.  625.  Maine   299;    Acer  v.   Hotchkiss,   97 

^Troxall  v.  Silverthorn,  45  N.  J.  N.  Y.  395;  Henson  v.  Reed,  71  Tex. 

Eq.   330,   11   Atl.   684;    Roddy's   Ap-  726,  10  S.  W.  522. 
peal,  72  Pa.  St.  98;   Carter  v.  Tay- 
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under  an  agreement  to  execute  a  new  one;^'  or  by  a  purchaser's  pay- 
ing a  judgment  in  scire  facias  against  the  mortgagor.^*  So,  also,  a 
junior  incumbrancer  who  pays  a  prior  incumbrance  upon  the  prop- 
erty is  thereby  subrogated  to  the  security.^^ 

§  874c.     Subrogation   of    stranger   to   interest   of   mortgagee. — A 

stranger  may  be  subrogated  to  the  interest  of  a  mortgagee,  as  against 
a  subsequent  mortgagee  or  purchaser,  by  force  of  an  agreement  made 
with  the  mortgagor  at  the  time  of  paying  the  mortgage  debt  or  any 
part  of  it  to  the  mortgagee.  This  may  be  called  a  conventional  subro- 
gation.^ ° 

The  agreement  may  be  made  between  the  debtor,  creditor,  and  the 
stranger,  or  between  the  creditor  and  the  stranger,  or  even  between 
the  debtor  and  the  stranger  so  long  as  the  creditor  is  not  thereby 
prejudiced.^'  A  mere  stranger,  however,  is  not  subrogated  to  the 
security  by  paying  it  for  the  benefit  of  the  mortgage  debtor  except 
by  express  agreement.  It  is  only  in  cases  where  the  person  paying 
the  debt  stands  in  the  situation  of  a  surety,  or  is  compelled  to  pay 
in  order  to  protect  his  own  interests,  or  in  virtue  of  legal  process,  that 
equity  substitutes  him  in  place  of  the  creditor,  as  a  matter  of  course, 
without  any  special  agreement.^^ 


'^'Lockwood  V.  Marsh,  3  Nev.  138; 
Denton  v.  Cole,  30  N.  J.  Eq.  244. 

"Matteson  v.  Thomas,  41  111.  110. 

'"Kalscheuer  v.  Upton,  6  Dak. 
449,  43  N.  W.  816;  Hazle  v.  Bondy, 
173  111.  302,  50  N.  E.  671;  Yapel  v. 
Stephens,  36  Kans.  680,  14  Pac.  222; 
Crippen  v.  Chappel,  35  Kans.  495, 
11  Pac.  453;  Cobb  v.  Dyer,  69  Maine 
494,  498;  Rappanier  v.  Bannon 
(Md.),  8  Atl.  555;  Webber  v.  Haus- 
ler,  77  Minn.  48,  79  N.  W.  580;  Ells- 
worth V.  Lockwood,  42  N.  Y.  89,  96; 
Brainard  v.  Cooper,  10  N.  Y.  356; 
Dings  V.  Parshall,  7  Hun  (N.  Y.) 
522;  McNeil  v.  Miller,  29  W.  Va. 
480,  2  S.  E.  335. 

» Fuller  V.  Hollis,  57  Ala.  435; 
Mitchell  V.  Butt,  45  Ga.  162;  Cau- 
dle V.  Murphy,  89  111.  352;  Union 
Mtg.  &c.  Co.  V.  Peters,  72  Miss. 
1058,  18  So.  497;  Cansler  v.  Sallis, 
54  Miss.  446;  Shreve  v.  Hawkin- 
son,  34  N.  J.  Eq.  76;  Owen  v.  Cook, 
3  Tenn.  Ch.  78;  Fievel  v.  Zuber,  67 
Tex.  275,  3  S.  W.  273;  Morgan  v. 
Hammett,  23  Wis.  30.  Otherwise 
in  Louisiana:  Harrison  v.  Bisland, 
5  Rob.  (La.)  204;  Brice  v.  Watkins, 


30  La.  Ann.  21.  See  also  Wilkins 
V.  Gibson,  113  Ga.  31,  38  S.  E.  374, 
84  Am.  St.  204;  Home  Sav.  Bank 
v.  Bierstadt,  168  111.  618,  48  N.  E. 
161,  61  Am.  St.  146;  Barker  v. 
Boyd,  24  Ky.  L.  1389,  71  S.  W.  528; 
Simonson  v.  Lauck,  105  App.  Div. 
82,  93  N.  Y.  S.  965. 

^Citizens'  Nat.  Bank  v.  Wert,  26 
Fed.  294;  Fuller  v.  Hollis,  57  Ala. 
435;  Patterson  v.  Clark,  96  Ga.  494, 
23  S.  E.  496;  Mitchell  v.  Butt,  45 
Ga.  162;  Caudle  v.  Murphy,  89  111. 
352;  New  Jersey  Midland  R.  Co.  v. 
Wortendyke,  27  N.  J.  658;  Fievel  v. 
Zuber,  67  Tex.  275,  3  S.  W.  273. 

=«  Wilkins  v.  Gibson,  113  Ga.  31, 
38  S.  B.  374;  Beaver  v.  Blanker,  94 
111.  175;  Hough  v.  iEtna  L.  Ins.  Co., 
57  111.  318,  319,  11  Am.  Rep.  18; 
Binford  v.  Adams,  104  Ind.  41,  3  N. 
E.  753;  McClure  v.  Andrews,  68 
Ind.  97;  Spray  v.  Rodman,  43  Ind. 
225;  Richmond  v.  Marston,  15  Ind. 
134;  Bissell  v.  Lewis,  56  Iowa  231, 
9  N.  W.  177;  Crippen  v.  Chappel, 
35  Kans.  495,  57  Am.  Rep.  187; 
Smith  V.  Austin,  9  Mich.  465;  Fay 
V.  Fay,  43  N.  J.  Eq.  438,  11  Atl.  122; 
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One  who  loans  money  to  another  with  which  to  pay  off  a  mortgage 
is  not  subrogated  to  the  mortgage  security  unless  by  agreement  with 
the  borrower.^* 

"There  is  clearly  no  scope  for  the  operation  of  the  principle  of 
equitable  subrogation  in  a  ease  of  ordinary  borrowing,  where  there  is 
no  fraud  or  misrepresentation,  and  the  borrower  creates  in  favor  of 
the  lender  a  new  and  valid  security,  although  the  funds  are  used  in 
order  to  discharge  a  prior  incumbrance.  In  such  case,  the  lender  is 
treated  as  a  mere  volunteer  in  the  transaction.  But  the  rule  is  settled 
that,  where  money  is  expressly  advanced  in  order  to  extinguish  a  prior 
incumbrance,  and  is  used  for  this  purpose,  with  the  just  expectation 
on  the  part  of  the  lender  of  obtaining  a  valid  security,  or  where  its 
payment  is  secured  by  a  mortgage  which  for  any  reason  is  adjudged 
to  be  defective,  the  lender  or  mortgagee  may  be  subrogated  to  the 
rights  of  the  prior  incumbrancer  whose  claim  he  has  satisfied,  there 
being  no  intervening  equity  to  prevent.  It  is  of  the  essence  of  this 
doctrine  that  equity  does  not  allow  the  incumbrance  to  become  satis- 
fied as  to  the  advancer  of  the  money  for  such  purposes,  but  as  to  him 
keeps  it  alive,  and  as  though  it  had  been  assigned  to  him.  as  security 
for  the  money ."^° 

But  a  mortgagee  who  loaned  money  at  the  request  of  executors,  to 
pay  a  prior  mortgage  of  lands  of  the  estate,  and  also  accrued  taxes  on 

Pease  v.  Bgan,  131  N.  Y.  262,  30  N.  payment  thereof,  and  can  not  be 
B.  102,  revg.  15  N.  Y.  S.  200;  Acer  sold  therefor.  A  payment  made  by 
v.  Hotchkiss,  97  N.  Y.  395;  Gans  v.  one  who  was  liable  to  be  compelled 
Thieme,  93  N.  Y.  225,  232;  Wilkes  to  make  it,  or  lose  his  property,  will 
V.  Harper,  1  N.  Y.  586,  2  Barb.  Ch.  not  be  regarded  as  made  by  a 
338;  Sandford  v.  McLean,  3  Paige  stranger.  Where  the  person  paying 
(N.  Y.)  117,  122;  Faurot  v.  Nefe,  32  has  an  interest  to  protect,  he  is  not 
Ohio  St.  44;  Deering  v.  Winchelsea,  a  stranger."  Arnold  v.  Green,  116 
1  Smith's  Lead.  Gas.  in  Eq.  154;  N.  Y.  566,  23  N.  E.  1,  per  Vann,  J. 
Pollock  v.  Wright,  15  S.  Dak.  134,  ^Edwards  v.  Davenport,  20  Fed. 
87  N.  W.  584;  Fears  v.  Albea,  69  756;  Kline  v.  Ragland,  47  Ark.  Ill, 
Tex.  437.  6  S.  W.  286,  289,  5  Am.  St.  14  S.  W.  474;  Van  Winkle  v.  Wil- 
78;  Fievel  v.  Zuber,  66  Tex.  275,  3  liams,  38  N.  J.  Eq.  105;  Gaskill  v. 
S.  W.  273;  National  Bank  of  Royal-  Wales,  36  N.  J.  Eq.  527;  Owens  v. 
ton  V.  Gushing,  53  Vt.  321;  Gate-  Johnson,  8  Baxt.  (Tenn.)  265; 
wood  V.  Gatewood,  75  Va.  407;  Smith  v.  Neilson,  13  Lea  (Tenn.) 
Clevinger  v.  Miller,  27  Grat.  (Va.)  461.  See  also  Riggin  v.  Hilliard, 
740;  McNeil  v.  Miller,  29  W.  Va.  56  Ark.  476,  20  S.  W.  402,  35  Am. 
480,  2  S.  E.  335;  Watson  v.  Wilcox,  St.  113;  Sackett  v.  Stone,  115  Ga. 
39  Wis.  643,  20  Am.  Rep.  63.  "A  466,  41  S.  E.  564;  Bouton  v.  Cam- 
stranger  or  volunteer,  as  those  eron,  205  111.  50,  68  N.  E.  800;  Yaple 
terms  are  used  with  reference  to  v.  Stephens,  36  Kans.  680,  14  Pac. 
the  subject   of  subrogation,   is   one  222. 

who,  in  no  eveijt  resulting  from  the  '"  Bigelow  t.  Scott,  135  Ala.  236, 

existing    state    of    affairs,    can    be-  33  So.  546;   Scott  v.  Land  Mtg.  &c. 

come  liable  for  the  debt,  and  whose  Co.,  127  Ala.  161,  28  So.  709;  Bolman 

property  is  not  charged  with   the  v.  Lohman,  74  Ala.  507. 
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the  lands,  and  took  as  security  for  such  advances  a  mortgage  of  the 
same  lands  made  by  the  executors  in  pursuance  of  a  license  of  the 
county  court,  which  was,  however,  invalid,  is  not  to  be  treated  as  a 
volunteer  in  the  legal  sense  of  that  term,  but  is  entitled  to  be  subro- 
gated to  the  rights  of  the  prior  mortgagee.^^  A  mortgagee  who  in 
good  faith  pays  off  a  prior  judgment  is  not  a  stranger  nor  a  volunteer, 
and  is  entitled  to  be  subrogated  to  the  lien  of  the  Judgment,  though 
the  mortgage  may  turn  out  to  be  void  because  of  want  of  capacity  in 
the  mortgagor  to  execute  it.^^ 

One  who  has  paid  a  debt  under  a  colorable  obligation  to  do  so,  in 
order  that  he  may  protect  his  own  interest,  or  under  an  honest  belief 
that  he  is  bound,  is  entitled  to  be  subrogated;*^  and  where  one  pays 
a  debt  in  good  faith  believing  he  has  an  interest  to  protect,  he  will 
be  subrogated,  though  he  be  mistaken  in  such  belief.** 

§  874d.  Subrogation  arising  by  agreement. — Subrogation  may 
arise  by  agreement  between  a  mortgage  debtor  and  a  third  person, 
whereby  the  latter,  upon  paying  the  mortgage  debt,  is  substituted  in 
place  of  the  mortgage  creditor  in  respect  to  the  security.*'    "Where 


=^Chaffe  V.  Oliver,  39  Ark.  531; 
Levy  V.  Martin,  48  Wis.  198,  4  N. 
W.  35. 

'^Spaulding  v.  Harvey,  129  Ind. 
106,  28  N.  B.  323.  "If  no  question 
of  fraud  or  of  attempted  fraud  en- 
tered into  the  transaction,  it  is  a 
clear  case  calling  for  the  applica- 
tion of  the  doctrine  of  subrogation, 
which  does  not  depend  upon  or 
grow  out  of  the  ability  of  the  par- 
ties to  make  valid  contracts,  as  it 
is  not  founded  upon  contract,  eith- 
er express  or  implied,  but  upon 
principles  of  equity  and  justice  in- 
tended to  afford  protection  to  a 
meritorious  creditor,  and  prevent 
the  sweeping  away  of  the  fund 
from  which  in  good  conscience  he 
ought  to  be  paid.  *  *  *  Tjig 
fact  that  the  mortgage  proved  to  be 
void  because  the  makers  had  not 
the  legal  power  to  make  it  affords 
only  stronger  reasons  why  the  equi- 
table doctrine  of  subrogation  should 
be  Invoked."  In  Alabama  it  is 
held  that  where  one  pays  off  an  ex- 
isting mortgage  at  the  request  of 
the  mortgagor,  in  just  expectation 
that  he  would  get  security  for  his 
money  though  without  previous  in- 
terest in  the  land,  he  thereby  under 


the  doctrine  of  equitable  assign- 
ment, becomes  entitled  to  subroga- 
tion to  the  lien  of  the  mortgage  so 
paid  off.  Bigelow  v.  Scott,  135  Ala. 
236,  33  So.  546;  Fait  v.  Am.  Free- 
hold Mtg.  Co.,  132  Ala.  193,  31  So. 
623;  Scott  v.  Land,  Mortgage  &c. 
Co.,  127  Ala.  161,  28  So.  709;  Faulk 
V.  Calloway,  123  Ala.  325,  26  So. 
504;  Bolman  v.  Lohman,  74  Ala. 
507.  But  this  right  can  not  be 
availed  of  by  one  who  had  no  agree- 
ment or  understanding  for  a  sub- 
rogation nor  any  just  expectation 
that  he  would  have  like  security 
for  money  paid  by  him  on  existing 
mortgage.  Bigelow  v.  Scott,  135 
Ala.  236;  Motes  v.  Robertson,  133 
Ala.  630,  32  So.  225;  Fait  v.  Am. 
Freehold  Mtg.  Co.,  132  Ala.  193,  31 
So.  623. 

"^Mulr  V.  Berkshire,  52  Ind.  149; 
Cobb  V.  Dyer,  69  Maine  494. 

""Kapena  v.  Kaleleonalani,  6  Ha- 
waii 579,  8  Hawaii  697;  Cockrum 
V.  West,  122  Ind.  372,  23  N.  E.  140; 
Fowler  v.  Parsons,  143  Mass.  401,  9 
N.  E.  799. 

"=  Citizens'  Nat.  Bank  v.  Wert,  26 
Fed.  294;  Wilkins  v.  Gibson,  113 
Ga.  31,  38  S.  E.  374;  Merchants' 
&c.     Bank     V.     Tillman,     106     Ga. 
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money  is  advanced  to  a  debtor  in  pursuance  of  an  express  agreement 
that  it  is  to  be  used  to  retire  existing  liens  or  incumbrances  on  his 
property,  and  that  the  creditor  who  loans  the  money  is  to  have  a  first 
lien  upon  the  property  to  secure  its  repayment,  such  creditor  may  be 
subrogated  to  the  rights  of  the  incumbrancer  or  lienor  whose  debt  has 
been  paid,  not  only  as  against  the  borrower,  but  as  against  any  one 
else  who  subsequently  acquires  an  interest  in  the  property  with  knowl- 
edge of  the  circumstances  under  which  the  money  to  pay  off  the  in- 
cumbrances or  liens  was  advanced."  Also,  "if  the  money  is  advanced 
to  a  debtor  to  discharge  an  existing  first  mortgage  upon  his  property, 
and  in  pursuance  of  an  agreement  that  the  lender  is  to  have  a  first 
lien  upon  the  property  for  the  repayment  of  the  sum  loaned,  the 
lender  is  entitled,  as  against  a  Junior  incumbrancer,  to  be  treated  as 
the  assignee  of  the  first  mortgage  which  has  been  paid  off  and  dis- 
charged with  the  money  loaned,  whenever  it  becomes  necessary  to  do 
so  to  effectuate  the  agreement  with  the  lender,  and  to  prevent  the 
junior  incumbrance  from  being  raised  accidentally  to  the  dignity  of  a 
first  lien,  contrary  to  the  intention  of  the  parties.  The  species  of  sub- 
rogation mentioned  in  both  these  instances  is  what  has  been  termed 
'conventional  subrogation,'  and  does  not  depend  upon  the  establish- 
ment of  any  privity  of  contract."^" 

Conventional  subrogation  may  result  from  a  direct  agreement  be- 
tween a  debtor  and  a  third  person  who  pays  the  debt  that  he  shall 
be  subrogated  to  all  the  rights  and  securities  existing  in  behalf  of  the 
creditor  whose  debt  is  paid  off.  But  nothing  short  of  an  express  agree- 
ment to  that  effect  will  move  a  court  of  equity  in  behalf  of  such  a 
creditor.  A  mere  understanding  upon  the  part  of  such  a  third  per- 
son, under  no  obligation  to  pay  the  debt,  that  he  by  such  payment 
will  be  subrogated  to  the  liens  of  the  creditor,  is  not  enough.'^  Upon 

55,     31     S.     E.     794;     Home     Sav.  Thompson   v.    Connecticut   &c.    Ins. 

Bank  v.  Bierstadt,  168   111.  618,  48  Co.,    139    Ind.    325,    38    N.    E.    796; 

N.   E.   161;    Draper  v.   Ashley,   104  Farm  Land  Mtg.  &c.  Co.  v.  Elsbree, 

Mich.    527,    62    N.    W.    707;    Union  55   Kans.   562,   40   Pac.   906;    Dillon 

Mtg.    &c.    Co.    v.    Peters,    72     Miss.  v.   Kauffman,  58  Tex.   696;    Powers 

1058,  18  So.  497;  Borland  v.  Stokes,  v.  McKnight   (Tex.),  73  S.  W.  549; 

139  Pa.  St.  513,  21  Atl.  86 ;  Dillon  v.  Park   v.    Kribs,   24   Tex.   Civ.   App. 

Kaufman,    58    Tex.    696;    Wilton   v.  650,   60   S.  W.  905;    Brown  v.  Den- 

Mayberry,    75   Wis.    191,    43   N.    W.  nis  (Tex.  Civ.  App.),  30  S.  W.  272; 

901;    Levy  v.  Martin,  48  Wis.  198,  Bankers'  Loan  &c.   Co.  v.  Hornish, 

4  N.  W.  35.  94  Va.  608,  27  S.  E.  459. 

="  Cumberland   Bldg.   &c.   Assn.   v.  "Browder  v.   Hill,   136   Fed.   821, 

Sparks,   111   Fed.   647,   49   C.   C.   A.  69  C.  C.  A.  499;   Cumberland  Bldg. 

510,  per  Thayer,  J.     See  also  Home  &c.   Assn.  v.   Sparks,  111  Fed.  647, 

Sav.  Bank  v.  Bierstadt,  168  111.  618,  49    C.    C.    A.    510;     Hutchinson    v. 

48    N.    B.    161,    61    Am.    St.    146;  Rice,  105  La.  474,  29  So.  898;  Brice 
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this  principle,  even  the  owner  of  the  equity  of  redemption,  who,  upon 
paying  one  of  several  mortgage  notes,  agrees  with  the  mortgagee  that 
he  shall  hold  the  note  in  the  same  manner  that  the  mortgagee  held 
it,  is  entitled  to  the  same  security  and  the  same  priority  under  the 
mortgage  that  a  stranger  would  have  under  an  assignment.^*  In  such 
case  the  mortgagee  can  not  defeat  the  substitution  by  executing  a  re- 
lease of  the  mortgage  instead  of  an  assignment.^* 

But 'an  agreement  for  subrogation  made  between  a  third  person 
and  the  holder  of  the  mortgage  note,  though  assented  to  by  the  mort- 
gagor, is  not  binding  upon  him  in  case  it  was  made  without  consid- 
eration as  to  him,  and  the  mortgage  debt  had  been  discharged  by  pay- 
ment, so  that  there  was  nothing  to  support  the  mortgage.*" 

The  agreement  for  subrogation  must  be  specific  and  give  a  lien 
upon  the  mortgaged  property.  The  agreement  does  not  amount  to  a 
subrogation  if  it  is  no  more  than  a  promise  by  the  mortgagor  to  pay 
the  sum  advanced  with  interest.*^  Like  all  other  agreements,  this 
agreement  must  be  supported  by  a  consideration.*^ 

Subrogation  may  be  allowed  in  favor  of  one  who  having  an  invalid 
or  merely  a  verbal  agreement  for  the  purchase  of  land  pays  off  a 
mortgage  upon  it.*' 

§  874e.  Loan  on  defective  mortgage  to  discharge  prior  valid  mort- 
gage.— One  who  loans  money  on  a  defective  mortgage  for  the  purpose 
of  discharging  a  prior  valid  mortgage  upon  the  same  property,  and 
the  money  is  used  for  that  purpose,  is  ordinarily  subrogated  to  the 
rights  of  the  prior  mortgagee.**   Thus,  where  a  third  person  advanced 

V.  Watkins,   30   La.   Ann.   21;    New  Iowa  106,  32  N.  W.  194;    Nixon  v. 

Jersey   Midland   R.   Co.   v.   "Worten-  Julllan,   72   Miss.    570,   18   So.   366; 

dyke,  27  N.  J.  Eq.  658;  Unger  v.  Champlin  v.  Williams,  9  Pa.  St.  341. 
Leiter,  32  Ohio  St.  210.  «  Bolman  v.  Lehman,  74  Ala.  507 ; 

"'Morrow   v.    U.    S.   Mtg.    Co.,    96  Tolmon   v.    Smith,   85   Cal.   280,   24 

Ind.  21.  Pac.  743;   Carr  v.  Caldwell,  10  Cal. 

'"Citizens'  Nat.  Bank  v.  "Wert,  26  380;  Wilkins  v.  Gibson,  113  Ga.  31,  38 

Fed.  294.  S.  E.  374,  84  Am.  St.  204;  Johnson 

"Underwood       v.       Metropolitan  v.   Barrett,   117   Ind.   551,  19   N.   E. 

Nat.  Bank,  144  U.  S.  669,  36  L.  ed.  199;   Edinburgh  Am.  Land  Mtg.  Co. 

586,  12  Sup.  Ct.  784.  v.  Latham,  88  Ind.  88;    Sidener  v. 

"Desot  V.   Ross,  95   Mich.   81,  54  Pavey,  77  Ind.  241;    Gilbert  v.  Gil- 

N.  W.  694;  Kelly  v.  Kelly,  54  Mich,  bert,    39    Iowa    657;     Zinkeison    v. 

30,  47,  19  N.  W.  580.    See  also  Brice  Lewis,   63  Kans.   590,   66   Pac.   644; 

V.  Watklns,  30  La.  Ann.  21;   Shinn  Crippen  v.   Chappel,   35   Kans.   495, 

V.  Budd,  14  N.  J.  Eq.  234.  11  Pac.  453,  57  Am.  Rep.  187;    Bv- 

■"  Underwood       v.       Metropolitan  ertson   v.    Central    Bank,    33    Kans. 

Nat.  Bank,  144  U.  S.  669,  36  L.  ed.  352,  6  Pac.  605;   Flannary  v.  Utley, 

586,  12  Sup.  Ct.  784.  9  Ky.  L.  581,  5  S.  W.  878;   Scriven 

*  Stewart  v.  Fellows,  128  111.  480,  v.   Hursh,   68   Mich.   176,   36   N.  W. 

20  N.  B.  657;   Dillow  v.  Warfel,  71  54;    Kitchell  v.   Mudgett,  37  Mich. 
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money  to  pay  a  mortgage  upon  the  land  of  a  married  woman,  and 
took  a  mortgage  from  her  and  her  husband  upon  the  same  property 
for  his  security,  although  this  latter  mortgage  was  fatally  defective 
as  against  the  husband's  creditors,  for  the  reason  that  the  husband 
had  conveyed  the  property  to  his  wife  without  other  consideration 
than  love  and  affection,  the  mortgagee  so  advancing  the  money  was 
subrogated  to  the  mortgage  which  his  money  paid  off,  there  being  no 
intervening  incumbrance.*^  So  if  a  loan  is  made  to  pay  an  existing 
mortgage  which  is  discharged  on  an  agreement  of  the  owner  to  give 
a  new  mortgage  to  secure  the  loan,  but  the  owner,  instead  of  fulfilling 
such  agreement,  conveys  the  land  to  a  third  person,  who  has  knowl- 
edge of  such  agreement,  with  intent  to  defraud  the  lender,  the  latter 
is  subrogated  to  the  rights  of  the  mortgagee  under  the  discharged 
mortgage,  and  the  discharge  will  be  ordered  to  be  canceled.**   And  so 


81;  Emmert  v.  Thompson,  49  Minn. 
386,  52  N.  W.  31,  32  Am.  St.  566; 
aiark  V.  Clark,  58  Miss.  68;  Ham- 
mond v.  Barker,  61  N.  H.  53; 
Marsh  v.  Rice,  1  N.  H.  167;  Lock- 
wood  V.  Marsh,  3  Nev.  138;  Greg- 
ory V.  Thomas,  20  Wend.  (N.  Y.) 
17;  Byerly  v.  Humphrey,  95  N.  Car. 
161;  Straman  v.  Rechtlne,  58  Ohio 
St.  443,  51  N.  E.  44;  Amick  v. 
Woodworth,  58  Ohio  St.  86,  50  N. 
E.  437;  Joyce  v.  Dauntz,  55  Ohio 
St.  538,  45  N.  B.  900;  Kern  v.  Ho- 
taling  Co.,  27  Ore.  205,  40  Pac.  168, 
50  Am.  St.  710;  Haverford  Loan 
Assn.  v.  Fire  Assn.,  180  Pa.  St.  522, 
37  Atl.  179,  57  Am.  St.  657;  Baker 
v.  Baker,  2  S.  Dak.  261,  49  N.  "W. 
1064,  39  Am.  St.  776.  See  also  Pat- 
terson V.  Birdsall,  64  N.  Y.  294,  21 
Am.  Rep.  609;  Gerwig  v.  Sitterly, 
56  N.  Y.  214;  Winsted  Bank  v. 
Webb,  39  N.  Y.  325,  100  Am. 
Dec.  435;  Emigrant  Sav.  Bank 
V.  Clute,  33  Hun  (N.  Y.)  82. 
See  post  §§  876,  966.  But  see  Fry 
V.  Hammer,  50  Ala.  52;  ^tna  Ins. 
Co.  V.  Buck,  108  Ind.  174.  A  mort- 
gagor sold  the  mortgaged  land  sub- 
ject to  a  mortgage  which  he  had 
given  for  purchase-money,  which 
the  purchaser  assumed  and  after- 
ward paid  with  money  borrowed 
for  the  purpose  on  a  new  mortgage. 
The  land  passed  from  the  first  pur- 
chaser, through  intermediate  con- 
veyances, to  a  purchaser  who  as- 
sumed the  last  mortgage.  This  pur- 


chaser paid  off  that  mortgage  with 
money  borrowed  for  the  purpose 
on  still  another  mortgage.  While 
the  original  mortgagor  held  the 
land,  and  after  the  mortgage 
thereof  by  him,  a  judgment  was  en- 
tered against  him,  which,  by  rea- 
son of  the  omission  of  his  middle 
name,  was  not  discovered  on  the 
record  by  any  of  the  subsequent 
grantees.  It  was  held  that,  as 
against  a  purchaser  at  the  sale  un- 
der an  execution  issued  on  such 
judgment,  the  mortgagee  in  the 
last  mortgage  was  entitled  to  be 
subrogated  to  the  rights  of  the  first 
mortgagee;  and  the  purchaser  at 
the  execution  sale  took  subject  to 
the  lien  of  such  last  mortgage,  and 
on  foreclosure  could  not  maintain 
an  action  for  restitution  against 
the  mortgagee  therein.  Clute  v. 
Emigrant  Sav.  Bank,  12  N.  Y.  S. 
148. 

"Milholland  v.  Tiffany,  64  Md. 
455.  For  other  cases  supporting 
the  principle,  see  Levy  v.  Martin, 
48  Wis.  198,  4  N.  W.  35;  Chaffe  v. 
Oliver,  39  Ark.  531;  Gilbert  v.  Gil- 
bert, 39  Iowa  657,  659;  Snelling  v. 
Mclntyre,  6  Abb.  N.  Cas.  (N.  Y.) 
469. 

■"Wilton  v.  Mayberry,  75  Wis. 
191,  43  N.  W.  901,  17  Am.  St.  193; 
Dorrah  v.  Hill,  73  Miss.  787,  19  So. 
961.  See  also  Downer  v.  Miller,  15 
Wis.  612. 
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if  one  loans  on  a  mortgage  without  actual  notice  of  a  prior  recorded 
mortgage  for  the  purpose  of  satisfying  a  vendor's  lien  on  the  mort- 
gaged land  which  was  superior  to  the  prior  mortgage,  the  second 
mortgagee  is  subrogated  to  the  vendor's  lien  to  the  amount  that  the 
money  so  loaned  was  actually  applied  to  the  extinguishment  of  such 
lien.*^  So  also  where  one  loaned  money  to  pay  a  mortgage,  taking 
another  mortgage  to  secure  such  loan,  and  the  second  mortgage  was 
declared  void  for  usury,  it  was  held  that  the  usury  of  the  second 
mortgage  did  not  affect  the  validity  of  the  first  mortgage  and  that, 
the  latter  mortgage  being  void,  the  prior  mortgage  survived  and  could 
be  enforced  by  the  person  paying  the  mortgage  debt.** 

Where  the  proceeds  of  a  third  mortgage  were  used  in  payment  of 
a  first  mortgage  so  far  as  they  would  go,  and  the  first  mortgagee 
then  agreed  with  the  third  mortgagee  that  the  third  mortgage  should 
have  preference  over  the  unpaid  balance  of  the  first,  upon  a  sale  of 
the  land  it  was  held  that  the  proceeds  should  be  applied,  first,  to  the 
payment  of  the  amount  remaining  due  on  the  first  mortgage,  the 
third  mortgagee  being  subrogated  thereto;  second,  to  the  payment  of 
the  second  mortgage ;  and  third,  to  the  payment  of  the  balance  due  on 
the  third  mortgage.*' 

Where  mortgages  upon  a  homestead,  executed  by  husband  and  wife, 
were  canceled,  and  a  new  mortgage  for  the  balance  due  and  to  secure 
an  additional  loan  upon  the  homestead  premises  and  other  individual 
property  of  the  husband,  executed  by  the  husband  alone,  was  substi- 
tuted, induced  by  a  fraudulent  representation  of  the  husband  that  he 
was  a  "widower,"  made  at  the  time  of  the  application  for  the  new 
loan,  and  recited  in  the  new  mortgage,  the  cancelation  of  the  former 
mortgages  was  properly  set  aside  and  the  new  mortgage  canceled,  in 
so  far  as  it  included  the  homestead,  and  the  original  mortgages  were 
properly  foreclosed  upon  the  homestead.^" 

But  the  mere  fact  that  the  proceeds  of  a  second  mortgage  are  used 
to  pay  off  a  prior  mortgage  does  not  always  entitle  the  second  mort- 

« Scott  V.  Land  Mtg.  &c.  Co.,  127  Taylor,  8  N.  Y.  44,  Seld.  Notes  60; 

Ala.  161,  28  So.  709;   Faulk  v.  Cal-  Pardee  v.  Van  Anken,  3  Barb.    (N. 

loway,   123   Ala.   325,    26    So.    504;  Y.)     534;     Jenkins    v.    Continental 

Bolman    v.    Lehman,  74  Ala.   507;  Ins.  Co.,  12  How.  Pr.  (N.  Y.)  66. 

Price  v.  Davis,  15  Ky.  L.  120,  22  S.  ■"Raleigh  Nat.  Bank  v.  Moore,  94 

W.  316;     Kitchen    v.    Mudgett,   37  N.  Car.  734.     See    also    Taylor    v. 

Mich.  82.  Wing,  84  N.  Y.  471. 

*  Patterson  v.  Birdsall,  64  N.  Y.  ™  San  Francisco  Mut.  Loan  Assn. 

294,  21  Am.  Rep.  609;  Ellsworth  v.  v.  Bowden,  137    Cal.    236,    69    Pac. 

Lockwood,  42  N.  Y.  89;   Averill  v.  1059. 
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gagee  to  be  subrogated  to  the  rights  of  the  prior  mortgagee."  The 
principle  of  substitution  in  such  eases  will  not  be  applied  to  the  in- 
jury of  any  one  who  has  acquired  interests  in  the  property  relying 
upon  an  apparent  discharge  of  the  mortgage  upon  the  records."  If  a 
valid  mortgage  is  discharged,  and  a  new  mortgage  is  taken  in  its  place 
which  is  adjudged  void  for  usury,  the  mortgagee  can  not  be  subro- 
gated to  the  mortgage  discharged,  because  his  right  is  based  upon  a 
usurious  mortgage.^' 

One  made  a  loan  and  took  a  mortgage  upon  property  upon  which 
there  was  at  the  time  a  prior  mortgage  which  he  paid  off  from  the 
proceeds  of  the  loan,  but  before  doing  so,  and  before  recording  his 
mortgage,  several  days  elapsed,  during  which  time  a  third  mortgage 
had  been  given  by  the  mortgagor  and  recorded,  which  third  mortgage, 
under  the  statute,  gave  it  priority.  After  the  first  mortgage  had 
been  canceled  the  third  mortgage  which  was  then  first  of  record  was 
sold  to  another  who  bought  in  good  faith  and  in  reliance  on  the 
record.  It  was  held  that  the  second  mortgagee  was  negligent  in  not 
examining  the  record  before  canceling  the  first  mortgage,  and  that  as 
against  the  third  mortgagee  he  was  not  entitled  to  be  subrogated  to 
the  lien  of  the  first  mortgage.^* 

§  874f.  Laches  and  negligence. — Subrogation  will  not  be  allowed 
in  favor  of  one  who  has  permitted  his  equity  to  sleep  till  others  have 
gained  rights  which  would  be  injuriously  affected  by  asserting  the 
subrogation.'^^  Thus  where  a  mortgage  is  foreclosed  without  making 
a  prior  judgment  creditor  of  the  mortgagor  a  party,  a  surety  whose 
suretyship  does  not  appear  of  record,  having  satisfied  the  judgment 
and  stood  by  while  an  innocent  purchaser  from  the  purchaser  at  the 
foreclosure  sale  made  valuable  improvements,  will  not  be  allowed  to 
claim  subrogation  to  the  right  of  the  judgment  creditor  to  redeem. °° 
And  it  is  declared  in  some  cases  that  subrogation  shall  not  be  granted 
as  a  reward  for  negligence.  On  this  principle  it  is  not  granted  in 
favor  of  one  who  has  taken  a  mortgage  to  secure  a  loan  with  which 
prior  incumbrances  are  paid  off,  without  the  exercise  of  proper  dili- 

■^Ayers  v.  Staley   (N.  J.  Eq.),  18  N.  Y.  82;  Terwilliger  v.  Beecher,  58 

Atl.   1046;    Jeffries  v.   Allen,   29    S.  Hun  605,  11  N.  Y.  S.  834. 

Car.  501,  7  S.  E.  828.  "  Coonrod  v.  Kelly,  119  Fed.  841. 

'"Lasselle    v.    Barnett,    1    Blackf.  "'Wllkins  v.   Gibson,   113   Ga.   31, 

(Ind.)   150;   Gaskill  v.  Wales,  36  N.  49,  38  S.  E.  374;  Gring's  Appeal,  89 

J.  Eq.  527.  Pa.  St.  336. 

"'  Perkins  v.  Hall,  105  N.  Y.  539,  « Thomas  v.  Stewart,  117  Ind.  50, 

12  N.  B.  48;  Baldwin  v.  Moffett,  94  18  N.  E.  505. 
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gence  in  the  examination  of  the  records,  whereby  the  mortgagee  has 
failed  to  discover  the  existence  of  an  intervening  judgment  or  an- 
other incumbrance."^ 

The  right  to  subrogation,  being  an  equitable  right,  must  ordinarily 
be  exercised  with  due  diligence.  It  may  be  lost  through  laches.^^  Thus 
it  has  been  held  that  a  vendee  of  land,  satisfying  a  mortgage  thereon 
and  canceling  it,  will  not  be  substituted  in  the  place  of  the  mortgagee 
where,  through  gross  neglect,  he  has  failed  to  discover  the  existence 
of  a  prior  incumbrance.'*" 

If  one  claiming  title  to  land  voluntarily  discharges  a  mortgage 
thereon  given  by  his  grantor,  and  it  is  subsequently  adjudged  that 
another  is  the  owner  in  fee,  these  facts  are  not  alone  sufficient  to  en- 
title the  former  to  have  the  amount  so  paid  adjudged  a  charge  upon 
the  land  as  against  the  latter.""  But  it  has  been  held  that  in  case  a 
person  is  induced  to  loan  money  with  which  to  pay  off  a  trust  deed  or 
lien  on  property,  on  the  assurance  that  the  title  thereto  is  otherwise 
clear,  and  takes  a  new  security  for  the  amount  loaned,  and  subse- 
quently it  appears  that  the  property  is  incumbered,  equity  will  keep 
the  original  trust  alive  as  security  for  the  money  loaned."^ 

§  875.  Marshalling  assets  between  different  creditors. — The  rule 
as  to  marshalling  assets  applies,  as  between  different  creditors,  so  that 
where  one  has  two  funds  and  the  other  only  one  of  them,  the  former 
is  required  to  satisfy  his  claim  out  of  the  fund  upon  which  the  other 
has  no  lien."^  It  is  not  applicable  as  between  a  debtor  and  creditor; 
and  the  mortgagor  can  not  compel  a  mortgagee  to  resort  to  the  land, 
the  equity  of  redemption  of  which  has  been  sold  on  execution,  instead 

"Fort  Dodge  Bldg.  &c.  Assn.  v.  respect  to  the  land,  or  otherwise  to 

Scott,  86  Iowa  431,  53  N.  W.  283;  reimburse  him,  or  to  have  the  lien 

Mather  v.   Jenswold,   72   Iowa  650,  of   the    mortgage    restored,    or   the 

32  N.  W.  512,  34  N.  W.  327.  amount  paid  to  discharge  the  same 

^  Coonrod  v.  Kelly,  119  Fed.  841,  made  a  charge  on  the  land."     Per 

56  C.  C.  A.  353;  Atkins  v.  Nordyke  Vanderburgh,  J. 
&c.  Co.,  8  Kans.  App.  855,  54  Pac.        "' Whiteselle      v.       Texas      Loan 

328;    Ocobock  v.    Baker,   52    Nebr.  Agency   (Tex.),  39  S.  W.  194;    South- 

447,  72  N.  W.  582,  66  Am.  St.  519;  ern  Bldg.  &c.  Assn.  v.  Page,  46  W. 

Gring's  Appeal,  89  Pa.  St.  336.  Va.  302,  33  S.  E.  336. 

"Garwood    v.    Eldridge,   2   N.   J.        "^Sherron  v.  Acton     (N.    J.),    18 

Eq.  145,  34  Am.  Dec.  195.  Atl.  978;   Ball  v.  Setzer,  33  W.  Va. 

™Wadsworth  v.   Blake,  43  Minn.  444,  10  S.  E.  798.    See  also  Hannah 

509,  45  N.  E.  1131.    "There  does  not  v.  Carrington,  18  Ark.  85;   Andreas 

appear  to  be  any  ground,  legal  or  v.  Hubbard,  50  Conn.   351;    Brooks 

equitable,  upon  which  such  a  claim  v.  Maltledge,  100  Ga.  367,  28  S.  E. 

can  be  supported  upon  the  facts  al-  119;  White  v.  Polleys,  20  Wis.  503, 

leged.     It  does  not  appear  that  de-  91  Am,.  Dec.  432. 
fendant  owes  plaintiff  any  duty  in 

27— Jones  Mtg.— Vol.  II. 
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of  proceeding  on  the  mortgage  note  to  collect  the  debt.^'  But  if  the 
application  of  this  principle  will  in  any  way  prejudice  the  first  mort- 
gagee, the  mortgagor,  or  third  persons,  equity  will  not  interfere.'* 

The  purpose  of  the  doctrine  of  marshalling  assets  is  the  protection 
so  far  as  possible  of  subsequent  interests ;  and  it  must  not  be  applied 
to  the  mortgagee's  injury."^  Thus  a  mortgagee  having  two  mortgages 
upon  land  and  the  crops  upon  it,  can  not  be  required  by  a  subsequent 
mortgagee  of  the  crops  only  to  apply  a  portion  of  the  proceeds  of  a 
sale  under  his  first  mortgage  to  the  payment  of  his  second  mortgage, 
so  as  to  leave  the  proceeds  of  the  crops  for  the  mortgagee  having  se- 
curity upon  them,  when  the  entire  proceeds  of  the  sale  are  insufiBcient 
to  satisfy  the  first  mortgage.'"  It  must  always  appear  that  the  securi- 
ties belong  to  a  common  creditor.''^ 

The  owner  of  two  tracts  of  land  mortgaged  one  of  them,  and  some 
time  afterward  mortgaged  the  other  to  another  person.  A  Judgment 
had  in  the  meantime  become  a  lien  upon  all  the  mortgagor's  land.  It 
was  held  that  the  first  mortgagee  could  insist  upon  having  the  judg- 
ment satisfied  out  of  the  tract  not  covered  by  his  mortgage ;  and  as  the 
second  mortgagee  took  his  mortgage  with  constructive  notice  of  the 
prior  mortgage,  and  of  the  prior  jwBgment,  the  first  mortgagee  was 
entitled  to  the  same  equity  against  the  second  mortgagee."*  Where 
there  is  a  prior  mortgage  upon  two  parcels  of  land  and  a  subsequent 
mortgage  upon  one  of  them,  the  fact  that  the  owner  afterward  de- 
clares a  homestead  in  respect  of  the  land  not  embraced  in  the  second 
mortgage  does  not  interfere  with  the  equitable  right  of  the  junior 
mortgagee  to  compel  the  first  mortgagee  to  resort  in  the  first  instance 
to  the  parcel  upon  which  the  homestead  is  declared."' 

If  a  prior  mortgagee  has  taken  collateral  security  for  the  mortgage 
debt,  a  subsequent  mortgagee  may  compel  him  to  apply  the  proceeds 
of  such  collateral  to  the  discharge  of  such  debt  before  resorting  to  the 
mortgaged  land;  and  it  is  not  necessary  that  it  should  appear  that 
the  subsequent  mortgagee  knew  at  the  time  he  took  his  mortgage  that 
the  prior  mortgagee  had  the  collateral  security,  or  that  he  took  it  re- 

==  Rogers    v.    Meyers,    68    111.    92.  *>  Detroit  Sav.  Bank  v.  Truesdill, 

See  ante  §  728  and  post  §  1628.  38  Mich.  430. 

'"Boone  v.  Clark,  129  111.  466,  21  ""Knight  v.  Rountree,  99  N.  Car. 

N.  E.  850,  5  L.  R.  A.  276;   Detroit  389,  6  S.  E.  762. 

Sav.    Bank   v.    Truesdail,    38    Mich.  "Rogers  v.  Blum,  56  Tex.  1. 

430;    McGinnis'   Appeal,   16   Pa.   St.  «« Robeson's    Appeal,    117    Pa.    St. 

445;    Hudkins  v.  Ward,  30  "W.  Va.  628,  12  Atl.  51. 

204,  3  S.  E.  600,  8  Am.  St.  22.  «>  Abbott  v.   Powell,   6   Sawy.    (TJ. 

S.)  91. 
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lying  on  the  equitable  right  to  compel  the  marshalling  of  the  assets.'" 
Upon  foreclosure  of  a  mortgage  upon  land  a  portion  of  which  is 
claimed  by  the  mortgagors  as  their  homestead,  they  are  entitled  to 
have  the  outside  lands  exhausted  before  resorting  to  the  homestead 
tract." 

§  876.  Test  of  the  right  of  subrogation. — The  test  of  the  right  of 
subrogation  is  found  in  answer  to  the  inquiry  whether  the  person  who 
paid  the  mortgage  debt  is  the  one  whose  duty  it  was  to  pay  it  first  of 
all;  if  the  debt  was  not  primarily  his,  and  he  only  occupied  the  posi- 
tion of  a  surety  to  the  mortgagor,  he  is  entitled  to  be  subrogated  to  the 
position  of  the  mortgagee  when  he  has  paid  the  debt;'^  but  if  the  debt 
is  the  debt  of  the  person  who  paid  it,  or  is  a  debt  which  he  has  cove- 
nanted to  pay,  his  payment  of  it  raises  no  right  of  subrogation,  but 
is  simply  a  performance  of  his  own  obligation  or  covenant.'^ 

A  mortgage  discharged  of  record  may  be  reinstated  when  it  has 
been  paid  by  one  who  has  bought  the  premises  subject  to  the  mort- 
gage, and  in  ignorance  of  the  existence  of  a  judgment  lien  or  other 
incumbrance  subsequent  to  the  mortgage.'*  Upon  payment  he  is 
entitled  to  all  the  rights  of  the  mortgagee,  and,  according  to  the 
law  in  New  York,  to  an  assignment  of  the  mortgage;  and,  having 
caused  it  to  be  satisfied  under  circumstances  authorizing  an  inference 
of  a  mistake  of  fact,  equity  will  presume  such  mistake  and  give  him 
the  benefit  of  the  equitable  right  of  subrogation.'^ 

"Sherron    v.    Acton    (N.    J.),    18  v.  Annin,  2  Johns.  Ch.  (N.  Y.)  125; 

Atl.  978.  Rogers     v.     Traders'     Ins.     Co.,     6 

"Blood  V.  Munn,  155  Cal.  228,  100  Paige  (N.  Y.)  583. 
Pac.   694;    Equitable   L.   Ins.  Co.  v.         "Kellogg  v.   Colby,  83  Iowa  513, 

Gleason,  62  Iowa  277,  17  N.  W.  524;  49  N.  W.  1001;   Evans  v.  Rhea,  12 

Frick  V.   Ketels,   44   Kans.    527,   22  Ky.  L.  224,  14  S.  W.  82;  McLure  v. 

Pac.  580,  16  Am.  St.  507;  Armitage  Melton,  34  S.  Car.  377,  18  S.  E.  615. 

V.  Toll,  64  Mich.  412,  31  N.  W.  408;  See  also  Birke  v.  Abbott,  103  Ind.  1, 

Horton  v.   Kelly,  40   Minn.   193,   41  1   N.   E.    485,    53    Am.    Rep.    474; 

N.  W.  1031;  McArthur  v.  Martin,  23  Goodyear  v.  Goodyear,  72  Iowa  329, 

Minn.  74.  33  N.  W.  142;   McCabe  T.  Swap,  14 

"Bank  of  U.  S.  v.  Peter,  13  Pet.  Allen   (Mass.)   188;   Butler  v.  Sew- 

(U.  S.)  123,  10  L.  ed.  89;  Pickett  v.  ard,  10  Allen   (Mass.)   466;   McCarn 

Merchants'  Nat.  Bank,  32  Ark.  346,  v.  Wilcox,  106  Mich.   64,  63  N.  W. 

375;    Hazle  v.   Bondy,   173   111.   302,  978;   Probstfied  v.  Czizek,  37  Minn. 

50  N.  E.  671   (quoting  text);   Flagg  420,  34  N.  W.  896;  Russell  v.  Pistor, 

V.   Geltmacher,   98    111.   293;    Young  7  N.  Y.  171,  57  Am.  Dec.  509;  Will- 

V.  Morgan,   89   111.   199;    Hanlon   v.  son  v.  Burton,  52  Vt.  394. 
Doherty,  109  Ind.  37,  9  N.  E.  782;         "Gerdine    v.    Menage,    41    Minn. 

Miller  v.   Winchell,   70   N.   Y.   437;  417,  43  N.  "W.  91;  Betts  v.  Sims,  35 

Russell  v.   Pistor,   7   N.   Y.   171,   57  Nebr.   840,  53   N.  W.   1005;    Brewer 

Am.   Dec.   509;    McGiven   v.   Wheel-  v.  Nash,  16  R.  I.  458,  17  Atl.  857. 
ock,  7  Barb.    (N.  Y.)    22;    Klock  v.         '"Barnes  v.  Mott,  64  N.  Y.  397,  21 

CronkMte,  1  Hill  (N.  Y.)  107;  Tice  Am.  Rep.  625.     See  also  Young  v. 
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A  purchaser  of  land  subject  to  a  mortgage  borrowed  money  on  a 
second  mortgage  with  which  to  pay  the  first.  This  purchaser  sold  the 
land  to  another,  who  paid  the  second  mortgage  by  giving  a  third.  At 
the  time  of  the  first-named  sale,  there  was  a  judgment  against  the 
owner  which  the  subsequent  purchasers  did  not  discover  because  the 
owner's  middle  name  was  omitted  from  the  record  of  the  judgment. 
The  land  was  sold  on  execution  upon  this  judgment,  which  was  sub- 
ject to  the  lien  of  the  first  mortgage,  but  was  prior  to  the  second  and 
third  mortgages.  But  it  was  held  that  the  third  mortgagor  was  sub- 
rogated to  the  rights  of  the  first  mortgagee,  and  that  therefore  the 
purchaser  at  the  execution  sale  took  subject  to  the  lien  of  the  third 
mortgage.'^^ 

The  doctrine  of  subrogation  is  broad  enough  to  include  every  in- 
stance in  which  one  person,  who,  not  being  a  mere  volunteer,  pays  a 
debt  which  in  justice,  equity  and  good  conscience  ought  to  be  paid  by 
another." 

§  877.     Mortgage  debt  paid  by  one  not  under  obligation  to  pay  it. — 

When  a  mortgage  is  paid  by  one  entitled  to  redeem  who  is  under  no 
obligation  to  pay  it,  although  he  does  not  take  a  formal  assignment 
of  it,  he  is  subrogated  to  the  rights  of  the  mortgagee  in  the  mortgaged 
property,  and  holds  the  title  so  acquired  as  against  subsequent  incum- 
brances, although  he  had  also  acquired  the  equity  of  redemption.  In 
such  case  no  proof  of  intention  on  his  part  to  keep  the  mortgage  alive 
is  necessary  to  give  him  the  benefit  of  it.  His  payment  of  the  mort- 
gage and  his  relation  to  the  estate  are  in  aid  of  his  title  to  strengthen 
and  uphold  it.''' 

Morgan,  89  111.  199;  McNeil  v.  George,  92  Pa.  St.  36;  Nalle  v.  Far- 
Miller,  29  W.  Va.  480,  2  S.  E.  335.  rish,  98  Va.  130,  34  S.  E.  985. 

™  Emigrant    Ind.    Sav.    Bank    v.        "  Memphis  &c.  R.  Co.  v.  Dow,  120 

Clute,  114  N.  Y.  634,  21  N.  B.  1021,  U.  S.  287,  30  L.  ed.  595.  7  Sup.  Ct. 

affg.  37  Hun  644;   Clute  v.  Emmer-  482;  Cattle  Co.  v.  Stock  &c.  Co.,  202 

ich,  99  N.  Y.  342,  2  N.  E.  6.     See  Fed.   692,  121  C.  C.  A.  102;    Swain 

ante  §  874c.  v.  Stockton  Sav.  Soc,  78  Cal.  600, 

"Davis  V.    Schlemmer,   150   Ind.  21  Pac.  365;  Young  v.  Williams,  17 

472,  50  N.  E.  373;  Boston  Safe  De-  Conn.  393;   Taylor  v.  MacGreal,  15 

posit  &c.  Co.  V.  Thomas,  59  Kans.  App.    D.    C.    32;    Magill   v.   DeWitt 

470,  53   Pac.   472;    Flannary  v.  TJt-  Co.  Bank,  126  111.  244,  19  N.  E.  295, 

ley,  9  Ky.  L.  581,  8  Ky.  L.    (abst.)  26   HI.  App.  381;    Watson  v.  Gard- 

776,   3    S.   W.     412,    5   S.    W.    878;  ner,  119  111.  312,  10  N.  E.  192;   Er- 

Stewart  v.   Parcher,   91   Minn.   517,  win  v.  Acker,  126  Ind.  133,  25  N.  E. 

98  N.  W.  650;  Arnold  v.  Green,  116  888;  Whipperman  v.  Dunn,  124  Ind. 

N.  Y.  566,  23  N.  E.  1;    Durante  v.  349,    24    N.    E.    166;     Carithers    v. 

Eannaco,   65   App.   Div.   435,   72   N.  Stuart,     87     Ind.     424;     Braden    v. 

Y.  S.  1048;  Miller's  Appeal,  119  Pa.  Graves,  85  Ind.  92   (quoting  text); 

St.    620,    13    AtL    504;     Bender    v.  Holten  v.  Board  of  Comrs.,  55  Ind. 
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A  wife  who  has  paid  a  balance  remaining  due  on  a  mortgage  exe- 
cuted by  her  husband  and  herself  for  his  debt,  after  his  death  is  en- 
titled to  be  subrogated  to  the  right  of  the  mortgagee  to  the  extent 
of  the  balance  so  paid.  The  debt  was  the  debt  of  the  husband,  and 
the  wife  was  under  no  personal  obligation  to  pay  it.    Having  the 

194;      Hubbard    v.    LeBarron,     110  93  Am.  Dee.  783;  Home  Inv.  Co.  v. 

Iowa  443,  81  N.  W.  681;  "Warren  y.  Clarson,  15  S.   Dak.  513,  90  N.  W. 

Hayzlett,    45    Iowa    235;    White    v.  153;  Bank  v.  Brock,  13  S.  Dak.  409, 

Hampton,   13   Iowa  259;    Washburn  83  N.  W.   436;    Ricker  v.  Scott,  13 

V.    Thomas,    8   Kans.    App.    856,    56  S.  Dak.  208,  83  N.  W.  47;  Upton  v. 

Pac.    539;    Weil  v.    Enterprise  •  Co.,  Hugos,  7  S.  Dak.  476,  64  N.  W.  523; 

42  La.  Ann.  492,  17  So.  622;  Nich-  Carter  v.  Taylor,  3  Head  (Tenn.) 
ols  V.  His  Creditors,  9  Rob.  (La.)  30;  Fears  v.  Albea,  69  Tex.  437,  6 
476;  Kinsley  v.  Davis,  74  Maine  S.  W.  286,  289  (quoting  text); 
498;  Cobb  v.  Dyer,  69  Maine  494;  Ward  v.  Seymour,  51  Vt.  320; 
Rappanier  v.  Bannon  (Md.),  13  Atl.  Walker  v.  King,  45  Vt.  525,  44  Vt. 
627;  Short  v.  Currier,  153  Mass.  601;  Wheeler  v.  Willard,  44  Vt. 
182,  26  N.  E.  444;  Guckian  v.  Ri-  640;  Tichout  v.  Harmon,  2  Alk. 
ley,  135  Mass.  71;  Willcox  v.  Fos-  (Vt.)  37;  Gatewood  v.  Gatewood, 
ter,  132  Mass.  320;  Bruce  v.  Bon-  75  Va.  407;  James  v.  Brainard- 
ney,  12  Gray  (Mass.)  107;  Draper  Jackson,  64  Wash.  175,  116  Pac. 
V.  Ashley,  104  Mich.  527,  62  N.  W.  633;  Webb  v.  Crouch,  70  W.  Va. 
707;   Powers  v.  Golden  Lumber  Co.,  580,  74  S.  E.  730,  Ann.  Cas.  1914  A, 

43  Mich.  468,  5  N.  W.  656;  Whit-  728.  See  also  Pleasants  v.  Pay,  13 
tacre  v.  Fuller,  5  Minn.  508;  Ligon  App.  D.  C.  237;  Illinois  Nat.  Bank 
V.  Barton,  88  Miss.  135,  40  So.  555;  v.  Schools,  211  111.  500,  71  N.  E. 
Long  V.  Long,  111  Mo.  12,  19  S.  W.  1070;  Ebert  v.  Gerding,  116  111. 
537;  Milligan  v.  Gallen,  64  Nebr.  5,  216,  5  N.  E.  591;  Chicago  &c.  R. 
90  N.  W.  541;  Southard  v.  Dorring-  Land  Co.  v.  Peck,  112  111.  408;  Mil- 
ton, 10  Nebr.  119,  4  N.  E.  935;  burn  v.  Phillips,  143  Ind.  93,  42  N. 
Kelly  V.  Duff,  61  N.  H.  435;  Ham-  E.  461,  52  Am.  St.  403;  Abbott  v. 
mond  V.  Barker,  61  N.  H.  53;  Ba-  Union  Mut.  L.  Ins.  Co.,  127  Ind.  70, 
con  V.  Goodnow,  59  N.  H.  415;  26  N.  E.  153;  Bowen  v.  Gilbert,  122 
Coudert  v.  Coudert,  43  N.  J.  Bq.  Iowa  448,  98  N.  W.  273;  Ventress 
407,  5  Atl.  722;  Tradesman's  Bldg.  v.  Creditors,  20  La.  Ann.  359;  Al- 
Assn.  V.  Thompson,  32  N.  J.  Eq.  len  v.  Alden,  109  Maine  516,  85  Atl. 
133;  Coe  v.  N.  J.  Midland  R.  Co.  31  3;  Frisbee  v.  Prisbee,  86  Maine 
N.  J.  Eq.  105,  135;  Banta  v.  Vree-  444,  29  Atl.  1115;  State  v.  Brown, 
land,  15  N.  J.  Eq.  103;  Robinson  v.  73  Md.  484,  21  Atl.  374;  Reigle  v. 
Urquhart,  12  N.  J.  Eq.  515;  Arnold  Leiter,  8  Md.  405;  Washburn  v. 
V.  Green,  116  N.  Y.  566,  23  N.  E.  1;  Hammond,  151  Mass.  132,  24  N.  E. 
Everson  v.  McMullen,  113  N.  Y.  33;  Ryer  v.  Gass,  130  Mass.  227; 
293,  21  N.  E.  52;  Barnes  v.  Mott,  Webber  v.  Hausler,  77  Minn.  48,  79 
64  N.  Y.  397;  Johnson  v.  Parmely,  N.  W.  580;  Reyburn  v.  Mitchell, 
14  Hun  (N.  Y.)  398;  Joyce  v.  106  Mo.  365,  16  S.  W.  592,  27  Am. 
Dauntz,  55  Ohio  St.  538,  45  N.  E.  St.  350;  Hinds  v.  Ballou,  44  N.  H. 
900;  Amick  v.  Woodworth,  9  Ohio  619;  Clute  v.  Emmerick,  99  N.  Y. 
Cir.  Ct.  556,  6  Ohio  Cir.  Dec.  496,  342,  2  N.  E.  6;  Fallen  v.  Weather- 
afed.  58  Ohio  St.  86,  50  N.  E.  437;  ford  (Tex.  Civ.  App.),  158  S.  W. 
Bell-Wayland  Co.  v.  Miller-Metsch-  1174;  Sweeney  v.  Farmers'  Rice 
er  Co.,  39  Okla.  4,  130  Pac.  593;  Milling  &c.  Co.  (Tex.  Civ.  App.), 
Capital  Lumbering  Co.  v.  Ryan,  34  137  S.  W.  1147;  Miles  v.  Dorn,  40 
Ore.  73,  54  Pac.  1093;  Haverford  Tex.  Civ.  App.  298,  90  S.  W.  707; 
Loan  &c.  Assn.  v.  Fire  Assn.,  180  Southern  Bldg.  &c.  Assn.  v.  Skin- 
Pa.  St.  522,  37  Atl.  179,  57  Am.  St.  ner  (Tex.  Civ.  App.),  42  S.  W.  320; 
657;  Hosier's  Appeal,  56  Pa.  St.  76,  Downer   v.    Fox,    20   Vt.    388.      But 
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right  to  redeem  by  virtue  of  her  life  estate  in  the  property,  she  is  en- 
titled to  subrogation.'" 

A  purchaser  of  mortgaged  land  for  full  value,  under  a  conveyance 
with  full  covenants  of  warranty,  is  entitled,  upon  paying  the  mort- 
gage debt,  to  enforce  it  against  the  mortgagor,  although  he  has  re- 
leased the  covenants,  unless  it  be  shown  that  the  grantee  assumed  the 
mortgage  debt,  or  the  mortgagor  paid  to  the  purchaser  the  amount  of 
the  outstanding  mortgage.'" 

When  a  third  person,  at  the  instance  of  the  mortgagor,  pays  part 
of  the  mortgage  debt,  but  takes  no  assignment  of  the  mortgage,  and 
no  agreement  for  any,  he  is  not  thereby  subrogated  to  the  right  of  the 
mortgagee  as  against  a  subsequent  incumbrance;  to  effect  this  there 
must  be  something  more  than  mere  payment  and  silent  receipt  of  the 
money  by  the  mortgagee.'^  It  is  only  when  the  right  of  subrogation 
is  expressly  stipulated  for  that  a  partial  payment  can  be  regarded  as 
effecting  a  pro  rata  assignment.'^  But  if  a  third  person  pays  the 
whole  of  the  mortgage  debt  at  the  request  of  the  mortgagor,  and  re- 
ceives the  note  and  mortgage  as  a  security  for  the  money  advanced, 


see  Austin  v.  Pulschen  (Cal),  42 
Pac.  306,  affd.  112  Cal.  528,  44  Pac. 
788. 

"Ohmer  v.  Boyer,  89  Ala.  273,  7 
So.  663. 

*>  Murray  v.  Fox,  104  N.  Y.  382, 
10  N.  E.  864. 

»^  Richardson  v.  Traver,  112  U.  S. 
423,  28  L.  ed.  804,,  5  Sup.  Ct  201; 
Kline  v.  Ragland,  47  Ark.  Ill,  14 
S.  W.  474;  Rodman  v.  Sanders,  44 
Ark.  504;  Johnson  v.  Barrett,  117 
Ind.  551,  19  N.  E.  199;  Rice  v.  Mor- 
ris, 82  Ind.  204;  Hubbard  v.  Le- 
Barron,  110  Iowa  443,  81  N.  W.  681; 
Virginia  T.  Ches.  &c.  Canal  Co.,  32 
Md.  501,  546;  Swan  v.  Patterson,  7 
Md.  164;  Detroit  Ins.  Co.  v.  As- 
pinall,  48  Mich.  238;  Klelmann  v. 
Geiselman,  114  Mo.  437,  21  S.  W. 
796 ;  Bunn  v.  Lindsay,  95  Mo.  250,  7 
S.  W.  473;  Price  v.  Courtney,  87  Mo. 
387;  Evans  v.  Halleck,  83  Mo.  376; 
Troxell  v.  Silverthorn,  45  N.  J.  Eq. 
330,  11  Atl.  684,  19  Atl.  622;  Greer 
v.  Chester,  7  Humph.  (Tenn.)  77; 
Fears  v.  Albea,  69  Tex.  437,  6  S.  W. 
286;  Focke  v.  Welshuhu,  55  Tex. 
33;  Collins  v.  Adams,  53  Vt.  433. 
When  subrogated  to  rights  of  mort- 
gagee  upon   paying   part   of   mort- 


gage. Smith  V.  Dinsmoor,  119  111. 
656,  4  N.  E.  648;  Young  v.  Morgan, 
89  III.  199.  One  whose  business 
was  that  of  a  financial  agent  made 
a  loan  on  a  note  and  mortgage, 
which  he  resold  to  a  customer  at  a 
rate  which  left  to  the  agent  a  profit 
of  two  per  cent,  of  the  interest  re- 
served. The  debtor  after  a  time 
made  default  in  the  payment  of  in- 
terest, but  the  agent  as  the  Inter- 
est became  due  advanced  the 
money,  in  order  to  maintain  his 
credit  with  his  customer.  This  was 
done  with  the  knowledge  and  con- 
sent of  the  mortgagor,  but  not  at 
his  request.  It  was  held  that  the 
agent  was  not  entitled  to  be  subro- 
gated to  the  rights  of  the  holder  of 
the  notes,  so  as  to  require  a  junior 
incumbrancer  to  refund  such  inter- 
est in  order  to  redeem;  but  that 
the  agent  was  entitled  to  be  subro- 
gated to  the  rights  of  the  holder 
of  the  notes,  as  regards  interest 
paid  by  him  after  having  pur- 
chased a  junior  incumbrance  on 
the  same  property.  Grady  v. 
O'Reilly,  116  Mo.  346,  22  S.  W.  798. 
'"Loeb  V.  Fleming,  15  111.  App. 
503. 
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he  is  in  equity  subrogated  to  the  rights  of  the  mortgagor.^^  If  one 
makes  a  loan  upon  a  second  mortgage  under  an  agreement  with  the 
mortgagor  that  it  should  be  applied  to  extinguish  the  first  mortgage, 
and  part  of  the  loan  was  actually  so  applied,  the  second  mortgagee  is 
entitled  to  a  decree  subrogating  him  to  the  rights  of  the  first  mort- 
gagee on  payment  of  the  balance  due  on  the  first  mortgage.^*  It  is 
sufficient  to  entitle  the  third  person  making  the  advance  for  the  mort- 
gagor, or  other  person  interested  in  the  property  for  the  payment  of  a 
mortgage  upon  it,  that  the  advance  was  made  upon  the  promise  or 
reasonable  expectation  that  the  mortgage  would  be  assigned  as  se- 
curity for  the  advances.*^ 

Even  if  a  person  advancing  money  to  pay  a  mortgage,  under  an 
agreement  with  the  owner  of  the  equity  of  redemption  that  it  should 
be  assigned  to  him  as  security  for  the  money  advanced,  or  that  other 
valid  security  upon  the  property  should  be  given,  takes  a  discharge  of 
the  mortgage,  he  is  entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee  and  have  the  discharge  vacated.*" 

§  877a.     Where  rights  of  innocent  purchasers  have  Intervened. — 

Subrogation  is  not  allowed  where  the  rights  of  innocent  purchasers 
have  intervened.  Wlien  a  prior  mortgage  has  been  satisfied  of  record, 
the  recorded  certificate  of  satisfaction  not  showing  by  whom  payment 
was  made,  a  purchaser  who  has  no  other  notice  than  the  record  gives 
him  may  assume  that  it  was  made  by  the  person  upon  whom  was  the 
primary  duty  to  make  it.   The  fact  that  it  appears  of  record  that,  had 


"'Lowenthal  v.  McCormlck,  101 
111.  143;  Caudle  v.  Murphy,  89  111. 
352;  Johnson  v.  Moore,  33  Kans. 
90,  5  Pac.  406;  Emigrant  Sav. 
Bank  v.  Clute,  33  Hun  (N.  Y.)  82, 
affd.  2  Sllvernail  340;  Focke  v. 
Weishuhu,  55  Tex.  33. 

"Quinlan  v.  Stratton,  128  N.  Y. 
659,  28  N.  E.  529. 

''Yaple  V.  Stephens,  36  Kans. 
680,  14  Pac.  222;  Norton  v.  High- 
leyman,  88  Mo.  621;  Gans  v. 
Thieme,  93  N.  Y.  225;  Fievel  v.  Zu- 
ber,  67  Tex.  275.  In  Louisiana, 
when  the  person  making  the  pay- 
ment has  no  interest  in  discharg- 
ing the  debt,  he  is  not  entitled  to 
subrogation  unless  he  can  show  an 
agreement  for  It  made  at  the  time 
of  payment,  formally  executed  be- 
fore a  notary  and  witnesses.  Har- 
rison v.  Bisland,  5  Rob.  (La.)  204; 
Hobgood   V.    Schuler,   44   La.   Ann. 


537, 10  So.  812;  Brice  v.  Watkins,  30 
La.  Ann.  21;  Hoyle  v.  Cazabat,  25 
La.  Ann.  438;  Bolman  v.  Lohman, 
74  Ala.  507;  Crippen  v.  Chappel,  35 
Kans.  495,  11  Pac.  453;  White  v. 
Newhall,  68  Mich.  641,  36  N.  W. 
669;  Lockwood  v.  Marsh,  3  Nev. 
138;  Baker  v.  Baker,  2  S.  Dak.  261, 
49  N.  "W.  1064;  Wilton  v.  Mayber- 
ry,  75  Wis.  191,  43  N.  W.  901.  17 
Am.  St.  193;  Levy  v.  Martin,  48 
Wis.  198,  4  N.  W.  35;  Morgan  v. 
Hammett,  23  Wis.  30;  Downer  v. 
Miller,  15  Wis.  612. 

*'  Richards  v.  Griffith,  92  Gal.  493, 
28  Pac.  484;  Hargis  v.  Robinson,  63 
Kans.  686,  66  Pac.  988;  Ahern  v. 
Freeman,  46  Minn.  156,  48  N.  W. 
677;  Gerdine  v.  Menage,  41  Minn. 
417,  43  N.  W.  81;  Bunn  v.  Lindsay. 
95  Mo.  250,  7  S.  W.  473,  6  Am.  St. 
48;  Arnold  v.  Green,  116  N.  Y.  566, 
23  N.  E.  1. 


§    877a  MEKGEK  AND   SUBROGATION  434: 

aome  other  person  made  the  payment,  he  would  have  been  entitled  to 
subrogation,  does  not  put  the  purchaser  upon  inquiry  to  ascertain  if 
such  person  did  not  make  it.  One  redeeming  from  execution  or  mort- 
gage sale  is  a  purchaser  for  value  of  whatever  interest  he  acquires  by 
the  redemption,  as  fully  as  if  he  had  purchased  the  certificate  of  sale 
from  the  purchaser  and  paid  for  it.*'' 

Subrogation  is  an  equitable  right  and  will  not  be  enforced  when 
it  would  work  injustice  to  others  having  equal  equities.**  Wor  will 
it  generally  be  enforced  against  persons  holding  intervening  rights, 
liens,  and  equities,  nor  when  it  will  prejudicially  affect  the  rights  of 
innocent  persons.*'' 

The  doctrine  can  not  be  invoked  so  as  to  work  injustice,  or  defeat 
the  legal  right,  or  overthrow  a  superior  or  perhaps  even  an  equal 
equity,  or  displace  an  intervening  right  or  title.'" 

"If  there  should  be  any,  who,  by  any  rule  of  strict  law,  or  in  equity 
and  good  conscience,  stands  on  higher  ground  or  for  any  reason  has  a 
better  right,  he  will  not  be  displaced  or  his  right  disturbed;  for  that 
is  the  essence  of  the  doctrine."'^ 

But  if  a  third  person  furnishes  money  to  enable  a  mortgagor  to 
■  pay  off  a  mortgage  upon  the  promise  of  the  latter  to  give  the  lender 
a  first  mortgage  upon  the  premises,  and  the  first  mortgage  is  dis- 
charged, and  after  some  delay  a  new  mortgage  is  given  to  the  lender, 
this  does  not  take  precedence  of  a  judgment  lien,'"  or  of  a  second 
mortgage  which  was  outstanding  upon  the  property,  and  duly  re- 
corded, but  of  which  the  lender  had  no  actual  notice;  especially  as 
against  an  assignee  of  such  mortgage  who  in  good  faith,  and  without 
knowledge  of  the  agreement  under  which  the  money  was  borrowed 

^'Ahern    t.    Freeman,    46    Minn.  Co.,   82   Mich.   624,   47   N.   W.   102; 

156.  48  N.  W.  677,  24  Am.  St.  206,  Gerdine   v.   Menage,   41   Minn.   417, 

See    also    Richards    v.    Griffith,    92  43  N.  W.   91;    Rice  v.  Winters,  45 

Gal.  493,  28  Pac.  484,    27    Am.    St.  Nebr.    517,   63   N.   W.    830;     Union 

156.  Trust  Co.  v.  Monticello  &c.  R.  Co., 

»»Makeel    v.    Hotchkiss,    190    111.  63    N.    Y.    311,   20   Am.   Rep.   541; 

311,  60  N.  E.  524.  Vaughn    v.    Jeffreys,    119    N.    Car. 

"Hargis   v.    Robinson,    63    Kans.  135,  26  S.  E.  94;   Shimp's  Assigned 

686,  66  Pac.  988.  Est.,  197  Pa.  St.  128,  46  Atl.  1037; 

»°Makeel    v.    Hotchkiss,    190    lU.  Budd  v.  Olver,  148  Pa.  St.  194,  23 

311,  60  N.  E.  524,  83  Am.  St.  131;  Atl.  1105. 

Gray  v.    Zelmer,    66   Kans.   514,   72  »» Hawker  v.  Moore,  40  W.  Va.  49, 

Pac.     228;     Bartholomew    v.    First  20  S.  E.  848. 

Nat.    Bank,   57   Kans.    594,   47   Pac.  ""Richards     v.     Griffith,    92    Cal. 

519;   Gaskill  v.  HufEaker,  20  Ky.  L.  493,   28   Pac.  484,   27   Am.   St.  156; 

1555,  49  S.  W.  770;  Rand  v.  Cutter,  Persons  v.  Schaeffer,  65  Cal.  79,  3 

155     Mass.    451,    29     N.    E.    1085;  Pac.  94. 
Dwight    V.    Scranton    &c.    Lumber 
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for  the  payment  of  the  first  mortgage,  took  his  assignment  after  the 
discharge  of  the  first  of  record."^ 

A  person  loaning  money  which  is  used  in  paying  oif  a  mortgage 
debt  is  not  ordinarily  entitled,  from  that  circumstance  alone,  to  be 
subrogated  to  the  rights  of  the  holder  of  the  mortgage."* 

The  right  of  subrogation  is  never  allowed  in  favor  of  a  person  who 
is  himself  primarily  liable  for  the  debt,  or  who  will  thereby  reap  ad- 
vantage from  his  own  wrongdoing."' 

§  878.  Junior  mortgagee  paying  prior  mortgage  debt. — ^Where  a 
mortgagee  has  been  compelled,  for  his  own  protection,  to  pay  the 
amount  of  a  prior  mortgage  upon  the  property,  and,  instead  of  taking 
an  assignment  of  the  mortgage  so  paid,  this  is  discharged  of  record, 
he  is  nevertheless  entitled  to  indemnify  himself  for  this  payment  out 
of  the  mortgaged  estate.""   But  if,  in  the  meantime,  a  bona  fide  pur- 


"^  Fears  v.  Albea,  69  Tex.  437,  6 
S.  W.  286,  289  (quoting  text) ;  Holt 
v.  Baker,  58  N.  H.  276,  278.  "The 
plaintiff  does  not  tring  his  case 
within  the  principle  of  the  cases 
cited.  He  did  not  own  and  was 
not  purchasing  the  equity  of  re- 
demption in  the  land,  and  then  pay- 
ing the  prior  mortgage  without  no- 
tice of  the  subsequent  one.  He  did 
not  own  a  subsequent  mortgage,  and 
pay  the  prior  one  with  the  defend- 
ants' mortgage  Intervening.  He 
had  no  interest  In  or  security  on 
the  estate  to  protect,  but  made  a 
loan  of  money  to  the  mortgagor, 
on  his  statement  that  he  was  bor- 
rowing the  money  to  pay  the  first 
mortgage,  and  that  the  plaintiff 
should  have  a  first  mortgage  on  the 
land  as  security.  By  loaning  the 
money  to  mortgagor,  and  trusting 
him  to  furnish  security  as  good 
as  the  first  mortgage,  he  enabled 
him  to  make  a  record  of  the  dis- 
charge of  that  mortgage,  and  post- 
pone his  security  to  the  defendants' 
mortgage.  The  defendants  pur- 
chased their  mortgage  on  the  faith 
of  a  record  showing  the  discharge 
of  the  first  mortgage  and  no  prior 
incumbrance,  and  neither  they  nor 
their  assignor  had  any  notice  of  the 
plaintiff's  transaction  with  the 
mortgagor.  If  the  parties  are 
equally  innocent,  and  one  must 
suffer  from  the  conduct  of  the 
mortgagor,    the    plaintiff,    who    en- 


abled him  to  occasion  the  loss, 
should  sustain  It." 

"  Cumberland  &c.  Loan  Assn.  v. 
Sparks,  106  Fed.  101;  Kline  v. 
Ragland,  47  Ark.  Ill,  U  S.  W.  474; 
Price  V.  Courtney,  87  Mo.  387,  56 
Am.  Rep.  453;  Seeley  v.  Bacon  (N. 
J.  Eq.),  34  Atl.  139;  Carolina  &c. 
Loan  Assn.  v.  Black,  119  N.  Car. 
323,  25  S.  B.  975;  Watson  v.  Wil- 
cox, 39  Wis.  643,  20  Am.  Rep.  63. 

"=  Brown  v.  Sheldon  State  Bank, 
139  Iowa  83,  117  N.  W.  289. 

»"Farrell  v.  Lewis,  56  Conn.  280, 
14  Atl.  931;  Mix  v.  Hotchkiss,  14 
Conn.  32;  Kalscheuer  v.  Upton,  6 
Dak.  449,  43  N.  W.  816;  Wilkins  v. 
Gibson,  113  Ga.  31,  38  S.  E.  374; 
Ebert  v.  Gerding,  116  111.  216,  5  N. 
E.  591;  Tyrrell  v.  Ward,  102  111.  216; 
Smith  V.  Dinsmore,  16  111.  App.  115; 
Taylor  v.  Heggie,  83  N.  Car.  244; 
Rappanier  v.  Bannon  (Md.),  8  Atl. 
555;  Bush  v.  Wadsworth,  60  Mich. 
255,  27  N.  W.  532;  Manwaring  v. 
Powell,  40  Mich.  371;  Long  v.  Long, 
111  Mo.  12,  19  S.  W.  537;  Hull  v. 
Godfrey,  31  Nebr.  204,  47  N.  W.  850; 
Towle  V.  Hoit,  14  N.  H.  61;  Sheldon 
v.  Hoffnagle,  51  Hun  (N.  Y.)  478; 
In  re  Coster,  2  Johns.  Ch.  (N.  Y.) 
503;  Porter  v.  Vanderlin,  146  Pa. 
St.  138,  23  Atl.  350.  In  North  Da- 
kota it  is  provided  by  statute  that 
a  lien  holder  who  Is  required  to  pay 
a  prior  lien  for  his  own  protection 
may  collect  the  amount  as  a  part  of 
the  claim  secured  by  his  own  lien. 
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chaser,  relying  upon  the  record,  has  bought  the  estate  subject  only 
to  the  second  mortgage,  the  amount  of  the  first  mortgage  so  paid 
can  not  be  claimed  out  of  the  estate  as  against  him.  Where,  however, 
the  whole  amount  claimed  by  the  junior  mortgagee  upon  his  own 
mortgage,  and  that  paid  ofE  by  him,  was  less  than  the  amount  of  his 
own  mortgage  and  interest  as  it  stood  upon  the  record,  he  was  al- 
lowed, in  a  suit  against  him  for  redemption,  to  reimburse  himself  for 
the  sum  so  paid.'^ 

When  a  junior  incumbrancer  redeems  from  a  prior  lien,  interme- 
diate or  subsequent  incumbrancers,  in  equity,  must  refund  the  re- 
demption money,  or  pay  all  liens  anterior  to  theirs,  before  they  can 
enforce  their  claims  upon  the  property.  The  junior  mortgagee,  by  re- 
deeming from  the  prior  mortgage,  is  subrogated  to  the  rights  of  the 
first  mortgagee."'  If  it  were  otherwise,  it  would  be  impossible,  in  a 
large  number  of  cases,  for  a  junior  mortgagee  to  secure  his  debt,  as 


Rev.  Code,  §  4676.  Foster  v.  Fur- 
long, 8  N.  Dak.  282,  78  N.  "W.  986. 
"While  a  mere  volunteer,  with  no 
obligation  to  pay  or  interest  to  pro- 
tect, is  not  entitled  to  its  aid,  it  is 
frequently  applied  in  favor  of  a  ven- 
dee of  incumbered  real  estate  who, 
although  not  personally  liable,  has 
paid  the  debt  of  another  which  is 
a  charge  upon  the  land,  and  which, 
if  not  paid,  might  cause  him  to  lose 
his  interest  therein.  Under  such 
circumstances,  the  debt,  although 
paid  and  satisfied  in  form,  is  re- 
garded in  equity  as  neither  paid 
nor  satisfied  in  fact;  but,  by  opera- 
tion of  law,  the  former  holder  ceases 
to  be  the  creditor,  while  the  person 
paying  takes  his  place  as  owner  of 
the  debt  and  security  unimpaired. 
Where,  within  the  limitations  sug- 
gested, benefit  may  result  to  the 
person  paying  without  injury  to 
the  person  who  should  pay,  equity 
casts  the  burden  upon  the  latter, 
who  ought  in  fairness  to  bear  it, 
provided  it  will  not  work  injustice, 
or  disturb  the  rights  of  other  cred- 
itors of  a  common  debtor."  Arnold 
V.  Green,  116  N.  Y.  566,  23  N.  E.  1, 
per  Vann,  J.,  citing  Gans  v.  Thieme, 
93  N.  Y.  225,  232;  Twombly  v.  Cas- 
sidy,  82  N.  Y.  155;  Cole  v.  Malcolm, 
66  N.  Y.  363;  Johnson  v.  Zink,  51  N. 


Y.  333;    Averill  v.  Taylor,  8  N.  Y. 
44,  51.    See  post  §  1080. 

"Davis  V.  Winn,  2  Allen   (Mass.) 
111. 

»*  Clark  V.  Machin,  95  N.  Y.  346; 
Milligan's  Appeal,  104  Pa.  St.  503; 
Tarbell  v.  Durant,  61  Vt.  516,  17  Atl. 
44.  But  where  a  senior  mortgagee 
purchased  the  mortgaged  premises 
on  foreclosure,  and  afterward  quit- 
claimed to  a  junior  mortgagee,  who 
paid  in  full  the  debt  secured  by  the 
senior  mortgage,  afterward  it  was 
adjudged  that  no  title  passed  by  the 
sale.  The  junior  mortgagee  then 
sold  under  his  own  mortgage  and 
bid  in  the  property,  and  took  a  deed 
which  passed  to  him  the  legal  title 
and  entered  into  possession.  It 
was  held  that  such  junior  mortga- 
gee, while  retaining  such  title  and 
possession,  and  seeking  to  foreclose 
the  mortgagor's  equity  of  redemp- 
tion under  the  senior  mortgage,  was 
not  entitled  to  be  subrogated  to  the 
rights  of  the  holder  of  that  mort- 
gage. Long  V.  Long,  111  Mo.  12,  19 
S.  W.  537.  The  court  says:  "If 
plaintiff  is  the  legal  owner  of  the 
premises,  he  has  no  occasion  to 
come  into  a  court  of  equity  and  no 
right  to  come  into  a  court  of  equity, 
to  foreclose  an  equity  of  redemption 
in  the  defendant  which  no  longer  ex- 
ists." 


437  SUBROGATION  §    878 

the  first  mortgagee  is  not  obliged  to  assign  his  mortgage  on  pay- 
ment."' 

As  a  general  rule  the  entire  debt  must  be  paid  in  order  to  entitle 
the  junior  mortgagee  to  subrogation.^ 

"The  equitable  rule  under  which  the  holder  of  a  junior  mortgage  is 
entitled  to  tender  to  the  holder  of  a  senior  mortgage  the  amount  due 
thereon,  and  demand  an  assignment  of  the  same,  is  not  applicable 
unless  the  former  shows  that  such  assignment  is  necessary  to  his  pro- 
tection; nor  can  this  rule  be  invoked  by  a  mortgagee  against  a  judg- 
ment creditor  of  his  mortgagor  having  equities  at  least  equal  to  those 
of  the  mortgagee,  for  the  purpose  of  compelling  the  judgment  cred- 
itor to  assign  to  the  mortgagee  an  older  mortgage  executed  by  their 
common  debtor,  and  to  which  the  judgment  creditor  had  acquired  title 
for  the  express  purpose  of  protecting  his  junior  judgment  lien."^ 

If  a  junior  mortgagee,  who  has  agreed  with  his  mortgagor  to  take 
care  of  other  incumbrances  upon  the  property,  purchases  or  pays  a 
prior  lien  covering  this  and  other  property,  he  may  afterward  assert 
such  lien  against  the  other  property.^ 

A  second  mortgagee  who  has  paid  taxes  or  other  assessments  upon 
the  mortgaged  property  is  entitled  by  equitable  subrogation  to  hold  the 
lien  of  such  taxes  or  assessments  even  as  against  the  first  mortgagee.* 
But  his  payment  of  interest  or  interest  coupons  due  under  the  first 
mortgage  does  not  entitle  him  to  any  equitable  subrogation,  or  to  an 
assignment  of  any  interest  under  the  first  mortgage.^  But  it  seems  that 
he  may  add  the  amount  paid  to  the  sum  secured  by  his  own  mortgage, 
and  upon  foreclosure  of  his  own  mortgage  he  should  be  allowed  the 
sum  so  paid  upon  proof  that  it  was  necessarily  paid  to  protect  his  own 
security.  ° 

"Flachs  V.  Kelly,  30  111.  462;   Shi-  S.  E.  374,  84  Am.  St.  204.     But  see 

mar  v.   Hammond,   51   Iowa  401,   1  New  Jersey  Bldg.  &c.  Co.  v.  Cumber- 

N.   W.    656;    Ward   v.    Seymour,   51  land  Land  &c.  Co.,  53  N.  J.  Eq.  644, 

Vt.   320;    Wood  v.   Hubbard,  50  Vt.  33  Atl.  964. 

82;  Downer  v.  Pox,  20  Vt.  388.  Otb-  ^  Tillman  v.  Stewart,  104  Ga.  687, 

erwise  in  New  York,  upon  the  fore-  30  S.  E.  949,  69  Am.  St,  192. 

closure  of  a  senior  mortgage,  a  jun-  '  McBride  v.  Wakefield,  58  Nebr. 

ior  mortgagor  paying  the  mortgage  442,  78  N.  W.  713. 

under  foreclosure  in  full,  with  costs,  *  Fiacre  v.  Chapman,  32  N.  J.  Eq. 

is  entitled  to  an  assignment  of  the  463.    See  post  §  1080. 

mortgage   judgment   for   sale;    and  ^  Watkins  Land  Mtg.  Co.  v.  Will- 

this  relief  may  be  granted  upon  mo-  iams,   63   Kans.   30,    64    Pac.    976; 

tion,    without    a    previous    tender.  Champion    v.    Investment    Co.,    45 

Citizens'   Sav.   Bank  v.   Poster,    22  Kans.  103,  25  Pac.  590,  10  L.  R.  A. 

Abb.  New  Cas.  425,  6  N.  Y.  S.  420.  754. 

See  post  §§  1086,  1087.  »Magilton    v.    HoUister,    52    Hun 

»Wilkins  v.  Gibson.  113  Ga.  31,  38  444,  5  N.  Y.  S.  507. 
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But  a  voluntary  payment  by  a  mortgagee  of  claims  against  the 
mortgaged  property,  which  it  was  not  necessary  for  his  own  protec- 
tion that  he  should  pay,  does  not  entitle  him  to  be  subrogated  to  the 
rights  of  the  creditors  whose  liens  he  has  disehargedJ 

The  same  rule  prevails  when  the  mortgagor  sells  and  conveys  a 
portion  of  the  mortgaged  premises,  subject  to  the  mortgage,  and  the 
purchaser  retains  enough  of  the  purchase-money  to  satisfy  the  mort- 
gage and  agrees  to  pay  it:  the  mortgagor  and  purchaser  stand  in  the 
relation  of  principal  and  surety  as  to  the  mortgage  debt,  and  the  prem- 
ises sold  are  primarily  chargeable  with  the  payment  of  it.^  If  the 
mortgagor  be  compelled  to  pay  the  debt,  he  is  subrogated  to  the  rights 
of  the  mortgagee  against  the  land.® 

If  one  Joint  mortgagor,  or  one  partner,  in  order  to  protect  his  in- 
terest, pays  the  joint  debt,  he  is  subrogated  to  the  interest  of  his  joint 
mortgagor  until  he  is  repaid.^" 

§879.  Mortgagor  purchasing  his  own  mortgage,  after  sale  of 
equity  of  redemption,  when  there  are  two  mortgages. — If  a  mortgagor 
pays  or  purchases  his  own  mortgage  on  land  that  he  has  sold  subject 
to  a  mortgage,  which  the  purchaser  has  agreed  to  pay  as  part  of  the 
consideration  of  the  sale,  the  bond  or  note  is,  of  course,  rendered  un- 
availing; but  the  mortgage  having  become  the  principal  security  for 
the  payment  of  the  debt,  the  mortgagor,  without  taking  an  assignment 
of  the  mortgage,  is  entitled  to  be  subrogated  to  this  security,  and  to 
be  repaid  out  of  the  land  what  he  has  paid  upon  the  mortgage  debt.^* 
The  same  principle  applies  where  the  owner  of  an  equity  of  redemp- 
tion contracts  to  sell  the  land  subject  to  the  mortgage,  but  afterward 

'Bayard  v.   McGraw,     1     Bradw.  Greenwell  v.  Heritage,  71  Mo.  459; 

(111.)  134.  Welton  v.    Hull,    50    Mo.    296;    Ka- 

» Russell  V.  Pistor,  7  N.  Y.  171,  57  mena  v.  Huelbig,  23  N.  J.  Eq.  78; 

Am.    Dec.    509;    Halsey   v.   Reed,    9  Stillman  v.   Stlllman,  21  N.  J.  Bq. 

Paige  (N.  Y.)  446.  126;  Johnson  v.  Zink,  51  N.  Y.  333; 

'  Smith  V.  Ostermeyer,  68  Ind.  432,  "Weeks  v.  Garvey,  24  Jones  &  S.  557, 

435;   Hoffman  v.  Risk,  58  Ind.  113;  4  N.  Y.   S.  890;    Halsey  v.  Reed,  9 

Josselyn  v.   Edwards,   57   Ind.   212;  Paige   (N.  Y.)   446,  453;    Stevens  v. 

Orrick  v.  Durham,  79  Mo.  174.  Goodenough,  26   Vt.   676.     See  also 

"Simpson  v.  Gardiner,  97  111.  237;  Kay  v.  Castleberry,  99  Ark.  618,  139 

Fisher   v.    Dillon,   62    111.    379;    Ko-  S.  W.  645;   Funk  v.  McReynold,  33 

boliska  v.  Swehla,  107  Iowa  124,  77  111.  481;  Kinnear  v.  Lowell,  34  Maine 

N.  W.  576;   Stebbins  v.  Willard,  53  299;    Baker  v.   Northwestern  Guar- 

Vt.  665.  anty  Loan  Co.,  36  Minn.  185,  30  N. 


"Hart    v.    Chase,    46    Conn.  207 

Ely  V.   Stannard,     44     Conn.  528 

Flagg   V.    Geltmacher,    98    111.  293 

Orrick    v.    Durham,    79    Mo.  174 


W.  464;  Union  Bank  v.  Schneider, 
70  Misc.  377,  128  N.  Y.  S.  878; 
Hampe  v.  Manke,  28  S.  Dak.  501, 
134  N.  W.  60. 
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pays  the  mortgage  and  has  it  discharged  as  against  the  purchaser :  the 
owner  is  subrogated  to  the  rights  of  the  mortgagee.^^ 

The  doctrine  of  subrogation  "is  frequently  applied  in  favor  of  the 
vendee  of  incumbered  real  estate  who,  although  not  personally  liable, 
has  paid  the  debt  of  another  which  is  a  charge  upon  the  land,  and 
which,  if  not  paid,  might  cause  him  to  lose  his  interest  therein.  Under 
such  circumstances,  the  debt,  although  paid  and  satisfied  in  form,  is 
regarded  in  equity  as  neither  paid  nor  satisfied  in  fact,  but  by  opera- 
tion of  law  the  former  holder  ceases  to  be  the  creditor,  while  the  per- 
son paying  takes  his  place  as  owner  of  the  debt  and  security  unim- 
paired. Where,  within  the  limitations  suggested,  benefit  may  result  to 
the  person  pajdng  without  injury  to  the  person  who  should  pay, 
equity  casts  the  burden  upon  the  latter,  who  ought  in  fairness  to  bear 
it,  provided  it  will  not  work  injustice  or  disturb  the  rights  of  other 
creditors  of  the  common  debtor."^^ 

After  a  mortgagor  has  sold  his  equity  of  redemption  he  has  the 
same  right  as  any  third  person  to  purchase  and  take  an  assignment 
of  the  mortgage,  and  upon  payment  of  a  prior  incumbrance  he  is  en- 
titled to  be  subrogated  to  the  rights  of  the  holder  of  such  incum- 
brance/* and  this  right  of  subrogation  is  not  defeated  by  his  having 
taken  a  second  mortgage  as  security  for  the  payment  of  the  original 
mortgage  debt.^^ 

If  the  mortgagee,  with  knowledge  of  the  mortgagor's  right  to  have 
the  property  applied  to  the  payment  of  the  mortgage  debt,  does  any- 
thing to  impair  this  right,  as,  for  instance,  if  he  releases  a  portion  of 
the  mortgaged  premises,  he  must  suffer  the  loss  himself,  by  being  de- 
prived to  that  extent  of  his  right  of  recourse  to  the  mortgagor,  who, 
in  such  case,  stands  in  the  position  of  a  surety.^^ 

The  satisfaction  of  a  judgment  for  a  mortgage  debt,  by  the  levy 
of  an  execution  on  other  property  of  the  mortgagor  than  that  mort- 
gaged, is  such  a  payment  of  the  debt  by  him  that  he  is  subrogated 

"Arnold  v.  Green,  116  N.  Y.  566,  59  N.  H.  239;  Patterson  v.  Birdsall, 

23  N.  E.  1.  64  N.  Y.  294,  21  Am.  Hep.  609. 

"  Arnold  v.  Green,  116  N.  Y.  566,        "  Ingalls  v.  Morgan,  10  N.  Y.  178, 

23  N.  E.  1.    From  dissenting  opinion  187.     See  also  Groves  v.  Sentell,  153 

of  Vann,  J.  U.  S.  465,  38  L.  ed.  785,  14  Sup.  Ct. 

"Rogers  v.  Hendemark,  70  Minn.  898;    Parmenter  v.  Fitzpatrick,  135 

441,  73  N.  W.  252;    Gerdine  v.  Me-  N.  Y.  190,  31  N.  E.  1032;   Evertson 

nage,   41   Minn.   417,  43   N.   W.   91;  v.    Booth,    19   Johns.    (N.   Y.)    486; 

Baker    v.    Northwestern   Guaranty  Cheesebrough  v.   Millard,   1   Johns. 

Loan  Co.,   36   Minn.   185,   30  N.   W.  Oh.  (N.  Y.)  409,  412,  7  Am.  Dec.  494; 

464;   Baker  v.  Terrell,  8  Minn.  195.  Eddy   v.    Traver,    6   Paige    (N.    Y.) 

"  Passumpsic  Sav.  Bank  v.  Weeks,  521,  31  Am.  Dec.  261. 


§  880  MERGER  AND  SUBROGATION  430 

to  the  security,  when  justice  requires  that  the  mortgage  should  he 
assigned  to  him  rather  than  diseharged.^^ 

But  a  mortgagor  will  not  be  subrogated  to  the  rights  of  a  mort- 
gagee under  a  first  mortgage,  when  the  latter  also  holds  a  second 
mortgage  upon  the  same  property  for  the  payment  of  which  the  mort- 
gagor is  liable,  unless  the  latter  pays  both  mortgages.  The  mortgagee 
in  such  case  has  a  right  to  have  the  money  collected  of  the  mortgagor 
on  the  first  mortgage  treated  as  a  payment,  and  not  as  a  purchase  of 
the  mortgage.^* 

§  880.  When  mortgage  is  enforced  on  other  property. — ^A  mort- 
gagor may  be  subrogated  to  a  mortgage  which  has  been  enforced  upon 
other  property  of  his;  as,  where  an  equity  of  redemption  has  been 
sold  upon  execution  for  a  debt  other  than  that  secured  by  mortgage 
on  the  premises,  the  purchaser  of  course  acquires  only  an  estate  sub- 
ject to  the  mortgage  debt,  and,  if  this  be  subsequently  enforced  upon 
other  property  of  the  mortgagor,  the  latter  will  be  subrogated  to  all 
the  rights  of  the  mortgagee  under  this  mortgage,  and  thus  protected 
against  the  purchaser  under  execution.^'  The  rule  is  the  same  where 
sale  is  made  of  a  part  of  the  mortgaged  premises  under  execution  ob- 
tained upon  one  of  several  mortgage  notes.  The  purchaser  takes  thd 
property  subject  to  the  payment  of  a  share  of  the  mortgage  debt  re- 
maining unsatisfied.^" 

Where  a  judgment  on  a  mortgage  note  has  been  satisfied,  such  sat- 
isfaction may  be  set  up  as  a  defense  to  a  suit  to  foreclose  the  mort- 
gage given  to  secure  such  note;^^  the  fact  that  the  land  has  been 
taken  on  execution,^''  and  sold  in  satisfaction  of  the  judgment,  will 
also  be  a  good  defense. 

§  881.  Indorser  or  surety  paying  the  debt. — An  indorser  of  a  note 
or  surety  of  a  debt,  upon  being  compelled  to  pay  it,  is  entitled  to  the 
benefit  of  any  security,  as,  for  instance,  a  mortgage  given  by  the  prin- 
cipal debtor  to  the  holder  of  the  note,  or  debt  to  secure  it.  "Without 
any  assignment  of  it,  he  is  by  force  of  law  subrogated  to  the  benefit 
of  it."     Such  indorser  or  surety  upon  payment  of  the  debt  is  substi- 

"  Woodbury   v.    Swan,    58   N.   H.  =^Applegate  v.  Mason,  13  Ind.  75. 

2S0.  "^  Matthews  v.  Fidelity  Trust  Co., 

"Knoblauch     v.     Poglesong,      37  52  Fed.  687;  Darst  v.  Bates,  95  111. 

Minn.  320,  38  N.  W.  366.  493;   Beaver  v.  Blanker,  94  111.  175; 

"  Myers  v.  Jones,  61  Kans.  191,  59  Rlcheson  v.   Crawford,   94   111.  165; 

Pac.  275.  Thomas  v.  Stewart,  117  Ind.  50,  18 

^Funk  V.  McReynolds,  33  111.  481.  N.  E.  505;  Rocker  v.  Benson,  83  Ind. 

"Farmers'  Loan  &c.  Co.  v.  Raid,  250;   Gerber  v.  Sharp,  72  Ind.  553; 

3  Edw.  Ch.   (N.  Y.)  414.  Jones  v.  Tincher,  15  Ind.  308,  77  Am. 
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tuted  to  the  rights  of  the  creditor  in  respect  to  liens  therefor,  and  to 
their  priority  over  other  creditors.^* 

The  surety  upon  a  mortgage  debt  need  not  pay  off  a  subsequent 
mortgage  debt  securing  another  debt  in  order  to  be  subrogated  to  the 
rights  of  the  holder  of  the  debt  for  which  he  is  surety .^^ 

Where  a  partner  has  assumed  the  payment  of  a  note  of  the  firm, 
and  executed  a  mortgage  to  the  payee  to  secure  its  payment,  and  to 
indemnify  his  copartner,  the  latter  is  subrogated  to  the  rights  of  the 
mortgagee  to  the  extent  of  any  payment  he  may  have  to  make  upon 
the  note.^°  When  a  mortgage  has  been  assigned  by  a  debtor  to  a  surety 
or  indorser,  or  to  a  trustee  for  his  benefit,  to  secure  him  against  his 
liability  upon  the  debt,  the  creditor  is  entitled  to  the  benefit  of  the 
security.^'  The  mortgage  creates  a  trust  and  equitable  lien  in  favor 
of  the  creditor,  and  this  lien  attaches  to  the  property  in  his  favor, 
although  the  mortgage  be  assigned.^* 

A  surety,  upon  paying  one  of  several  notes  or  bonds  secured  by 
mortgage,  is  subrogated  to  a  proportionate  part  of  the  mortgage,  the 
mortgagee  becoming  a  trustee  therefor.^"  If  the  purchaser  of  a  note 
and  mortgage  assigns  them  under  an  agreement  by  which  the  as- 
signor absolutely  assumes  the  payment  of  the  interest,  and  agrees 
to  take  the  note  back  whenever  requested  by  the  assignee  to  do  so,  the 

Dec.    92;    Bleckman    v.    Butler,    77  v.  Morris,  39  N.  Car.  22;   Dempsey 

Iowa  128,  41  N.  W.   593;    Fields  v.  v.  Bush,  18  Ohio  St.  376;    Fleming 

Sherrill,    18    Kans.    365;    Taylor    v.  v.   Beaver,   2   Rawle    (Pa.)    128,   19 

Farmers'  Bank,  87  Ky.  398,  9  S.  W.  Am.  Dec.  629;  Garvin  v.  Garvin,  27  S. 

240;   Dick  v.  Moon,  26  Minn.  309,  4  Car.  472,  4  S.  E.  148;   Whiteside  v. 

N.  W.  39;  O'Hara  v.  Haas,  46  Miss.  Latham,  2  Coldw.   (Tenn.)   91;   Jor- 

374;    Eddy  v.   Traver,   6   Paige    (N.  dan    v.    Hudson,    11    Tex.    82;     Bu- 

Y.)  521,  31  Am.  Dec.  261;  Ottman  v.  chanan   v.    Clark,    10    Grat.    (Va.) 

Moak,   3    Sandf.    Ch.    (N.   Y.)    431;  164. 

Knight  v.  Rountree,  99  N.  Car.  389,  '^  Schell    City    Bank   v.    Reed,    54 

6  S.  E.  762;  Gossln  v.  Brown,  11  Pa.  Mo.  App.  94. 

St.   527;    Lynch   v.   Hancock,   14   S.  ="Conwell  v.  McCowan,  81  III.  285; 

Car.  66;  Muller  v.  Wadlington,  5  S.  Hardin  v.   Eames,   5   Bradw.    (111.) 

Car.   342;    Motley  v.   Harris,   1  Lea  153. 

(Tenn.)    577;    Murrell  v.    Scott,   51  "Cullum  v.  Branch  Bank  at  Mo- 

Tex.  520;  National  Bank  v.  Cushing,  bile,  23  Ala.  797;   Curtis  v.  Tyler,  9 

53  Vt.  321;  Drew  v.  Lockett,  32  Beav.  Paige  (N.  Y.)  432.    As  to  the  right 

499.     See  also  Fawcetts  v.  Kimmey,  of  a  co-surety  to  the  benefit  of  the  se- 

33  Ala.  261;  Whiteman  v.  Harriman,  curity,  see  Hall  v.  Cushman,  16  N. 

85   Ind.   49;    Hackett  v.   Watts,   138  H.   462,  43   Am.   Dec.   562;    Low  v. 

Mo.  502,  40  S.  W.  113;  Tripp  v.  Har-  Smart,  5  N.  H.  353. 

rls,  154  N.  Car.  296,  70  S.  E.  470,  35  =«  Plaut  v.  Storey,  131  Ind.  46,  30 

L.  R.  A.  (N.  S.)  348.    But  see  Lynn  N.    E.    886;    Eastman    v.    Foster,    8 

V.  Richardson,  78  Maine  367,  5  Atl.  Mete.      (Mass.)      19;      Graydon      v. 

877.  Church,  7  Mich.  36. 

""Lang   V.    Constance,    20   Ky.   L.  "^ Lynch   v.   Hancock,   14    S.   Car. 

502,  46  S.  W.  693;  Goodyear  v.  Wat-  66. 
son,  14  Barb.   (N.  Y.)   481;   Barnes 
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assignor  becomes  a  surety  of  the  maker  of  the  note,  and  is  entitled, 
on  paying  interest  on  the  note,  to  be  subrogated  to  the  rights  of  the 
assignee  of  the  note  as  against  a  junior  incumbrancer.^" 

If  a  mortgagor  sells  the  premises  subject  to  the  mortgage,  and  after- 
ward either  pays  the  mortgage  debt  voluntarily,  or  it  is  collected  of 
him  by  suit,  he  is  subrogated  to  the  rights  of  the  mortgagee,  and  may 
enforce  the  mortgage  upon  the  land.*^  In  such  case  the  mortgagor, 
as  between  himself  and  his  grantee,  is  a  mere  surety  for  the  pay- 
ment of  the  debt,  and  the  premises  are  the  primary  fund,  and  he  is 
entitled  to  the  benefit  of  it.''^  A  mortgage  given  to  several  guarantors 
for  their  indemnity,  when  the  debt  is  paid  by  one  of  them,  is  held 
in  trust  by  the  mortgagees  for  his  benefit.^^ 

Where  the  owner  of  land  upon  conveying  it  placed  in  the  pur- 
chaser's hands  certain  notes  to  secure  him  against  a  mortgage  upon 
the  land,  which  was  afterward  satisfied,  but  the  purchaser  collected 
the  notes,  and  then  sold  the  land  and  took  a  mortgage  for  the  pur- 
chase-money, it  was  held  that  the  original  grantor  was  entitled  to  be 
subrogated  to  such  mortgage  to  the  amount  due  him  for  such  notes, 
no  rights  of  a  third  person  having  intervened.^* 

§  881a.     Where   surety  appears  to  be  principal   debtor. — But  a 

surety  is  not  entitled  to  such  subrogation  where  on  the  face  of  the 
papers  he  appears  to  be  a  principal  debtor  and  this  would  impair  the 
rights  of  others  who  have  taken  a  title  on  the  faith  of  what  was  to  be 
gathered  from  the  records.  A  person  who  joined  another  in  making  a 
note,  ostensibly  as  principal,  but  in  fact  as  surety,  also  gave  a  mort- 
gage as  security  for  the  debt.  The  principal's  wife,  who  was  not  a 
party  to  the  note,  also  gave  a  mortgage  to  secure  the  same.  The  prin- 
cipal and  his  wife  agreed  with  the  surety  that  they  would  pay  the 
debt  and  indemnify  him.  Subsequently  the  wife  executed  other  mort- 
gages on  her  land,  and,  by  assignments,  all  the  mortgages  came  into 
the  hands  of  persons  who  were  ignorant  of  the  true  relations  of  the 
parties  to  the  transaction.  It  was  held  that  the  surety,  in  an  action 
to  redeem  his  mortgage,  was  not  entitled  to  be  subrogated  to  the  wife's 
first  mortgage,  as  this  would  impair  the  security  of  the  holders  of  her 
subsequent  mortgages.' ° 

'"Gl-ady  v.  O'Reilly,  116  Mo..  346,  'Johnson  v.   Zink,   52  Barb.    (N. 

22  S.  W.  798.  Y.)  396. 

"Risk   v.   Hoffman,    69   Ind.    137;  ==  Dye  v.  Mann,  10  Mich.  291. 

"Wood  v.  Smith,  51  Iowa  156,  50  N.  ^'  McGuffey   v.    McClaln,    130    Ind. 

W.  581;    Baker  v.  Teri-ell,  8  Minn.  327,  30  N.  E.  296. 

195.  '"Rand   v.   Cutler,  155   Mass.  451, 
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Where  one  is  apparently  a  joint  principal,  but  in  reality  a  surety, 
he  will  not  be  entitled  to  subrogation  to  the  prejudice  of  an  inter- 
vening security  taken  by  a  creditor  from  the  principal,  in  good  faith, 
and  in  ignorance  of  the  suretyship.^" 

§  882.  Whether  surety  subrogated  to  the  debt  as  well  as  the  se- 
curity.— ^Whether  a  surety  is  subrogated  to  the  debt  as  well  as  the 
security  is  a  question  upon  which  the  American  cases  differ  from  the 
English.  A  distinction  is  taken  in  the  latter,  which  does  not  gen- 
erally hold  good  in  this  country,  to  the  effect  that  while  the  surety, 
upon  paying  the  debt  of  his  principal,  is  entitled  to  the  full  benefit 
of  all  collateral  securities  which  the  creditor  has  taken  for  the  pay- 
ment of  the  debt,  yet  he  is  not  entitled  to  stand  in  the  creditor's  place 
as  to  the  debt  itself.^  ^  But  if  the  debt  in  the  above  case  be  paid,  not 
by  the  surety  bound  in  the  same  obligation  with  the  principal,  but 
by  a  third  party,  who  had,  by  a  separate  instrument,  made  himself 
liable  for  the  same  debt,  it  is  clear  that  the  reason  upon  which  the  de- 
cision rests  fails  altogether;  the  surety  is  then  entitled  to  stand  in 
the  shoes  of  the  creditor  in  regard  to  the  original  debt  as  well  as  in 
regard  to  the  security,^*  for  the  original  debt  is  not  in  that  case  paid. 

As  already  stated,  the  distinction  above  taken  is  not  generally  sus- 
tained in  this  country.  The  doctrine  of  the  cases  here  is,  that,  upon 
the  payment  of  a  debt  by  the  surety,  he  is  entitled  not  only  to  the 

29  N.  E.  1085.     See  also  Massie  v.  debtor  to  pay  the  money,  the  surety 

■  Mann,  17  Iowa  131.  paying  the  money  would  be  entitled 

^'Orvis    v.    Newell,    17    Conn.    97.  to   say,   I   have   lost  the  benefit  of 

But  see  Rogers  v.  School  Trustees,  the   bond,    but   the    creditor    has   a 

46  111.  428.  mortgage,  and    I    have    a    right  to 

"  Copis  V.  Middleton,  Turn.  &  the  benefit  of  the  mortgaged  estate, 
R.  224,  229.  "It  is  a  general  which  has  not  got  back  to  the 
rule,"  says  Lord  Eldon,  "that  in  debtor."  See  also  1  Story's  Eq.  §§  499, 
equity  a  surety  is  entitled  to  the  499b;  Hodgson  v.  Shaw,  3  Myl.  & 
benefit  of  all  the  securities  which  K.  183,  190;  Craythorne  v.  Swin- 
the  creditor  has  against  the  princi-  burne,  14  Ves.  160.  In  Hodgson  v. 
pal,  but  then  the  nature  of  those  Shaw,  3  Myl.  &  K.  183,  the  Chan- 
securities  must  be  considered:  when  cellor.  Lord  Brougham,  said:  "The 
there  is  a  bond  merely,  if  an  ac-  principles  upon  which  Copis  v.  Mid- 
tion  was  brought  upon  the  bond,  it  dleton  rests  are  sound  and  unques- 
would  appear  upon  oyer  of  the  bond  tionable,  and  it  is  only  upon  a  nar- 
that  the  debt  was  extinguished;  the  row  and  superficial  view  of  the  sub- 
general  rule,  therefore,  must  be  ject  that  the  decision  has  ever  been 
qualified  by  considering  it  to  apply  charged  with  refinement  or  subtlety, 
to  such  securities  as  continue  to  ex-  The  ground  of  the  determination 
ist,  and  do  not  get  back  upon  pay-  was  clear:  it  was  founded  in  the 
ment  to  the  person  of  the  principal  known  rules  of  law,  and  determined 
debtor;  in  the  case,  for  instance,  in  strict  conformity  with  the  doc- 
where,  In  addition  to  the  bond,  trines  of  this  court." 
there  is  a  mortgage,  with  a  cove-  °'  Hodgson  v.  Shaw,  3  Myl.  &  K. 
nant   on   the   part  of  the  principal  183. 

28 — Jones  Mtg. — Vol.  II. 
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benefit  of  the  collateral  security,  but  also  to  the  benefit  of  the  debt  as 
represented  by  a  bond  or  note,  and  to  an  assignment  of  that  as  well 
as  of  the  mortgage,  if  an  assignment  is  necessary  in  order  to  give  him 
the  full  benefit  of  the  same.^° 

A  surety  who  pays  the  mortgage  debt  and  takes  a  conveyance  of  all 
the  mortgagee's  interest  in  the  land  mortgaged  to  secure  it  becomes 
by  substitution,  in  effect,  the  mortgagee  for  the  security  of  his  ad- 
vances.*" 

After  a  purchaser  of  a  portion  of  the  mortgaged  estate  has  assumed 
the  payment  of  the  whole  mortgage,  a  purchaser  of  another  portion, 
upon  being  obliged  for  his  own  protection  to  pay  it,  is  subrogated  not 
only  to  the  mortgagee's  right  against  the  land,  but  also  to  his  right 
to  hold  the  purchaser,  who  has  assumed  the  debt,  personally  liable 
for  the  payment  of  it.*^ 

§  883.  Securities  given  before,  after,  and  at  time  of  contract  of 
suretyship. — The  surety  is  entitled,  upon  paying  the  debt,  to  securities 
given  by  the  debtor  after  the  contract  of  suretyship,  as  well  as  those 
given  before  or  at  the  same  time  with  that;  and  whether  the  surety 
knew  of  the  existence  of  the  securities  is  wholly  immaterial.*^  If  he 
pays  off  part  of  the  mortgage  debt,  he  is  entitled  as  against  the  mort- 
gagor to  charge  upon  the  estate  the  amount  he  has  so  paid.*'  He  is 
entitled,  too,  not  only  to  the  equities  which  the  creditor  holds  against 
the  principal  debtor,  but  also  to  those  he  has  against  all  persons 
claiming  under  him.**  Also  where  such  surety  pays  part  of  the  mort- 
gage debt,  he  is  entitled  to  be  subrogated  to  the  right  of  the  mort- 
gagee, and  to  receive  payment  out  of  the  proceeds  after  the  mortgage 
is  satisfied,  before  subsequent  Judgment  creditors.*^ 

When,  however,  the  mortgage  is  given  to  secure  an  existing  debt, 
as  well  as  to  protect  the  mortgagee  from  liability  as  surety  for  the 
mortgagor,  the  mortgagee  may  assign  the  mortgage,  and  the  prin- 
cipal creditor  can  not  be  subrogated  to  the  rights  of  the  mortgagee 
under  the  mortgage,  and  subject  the  property  to  the  payment  of  his 

*» Ellsworth   V.    Lockwood,    42    N.  (Tenn.)  185,191.     See  also  Scott  v. 

Y.  89,  98,  and  cases  cited.     See  also  Featherston,  5  La.  Ann.  306;  Curtis 

Hand  v.  Barrett,  66  Iowa  731,  24  N.  v.  Tyler,  9  Paige  (N.  Y.)  432. 

W.  530.  « Gedye  v.  Matson,  25  Beav.  310. 

"Norton     v.     Soule,     2     Greenl.  See  also   Gerber  v.   Sharp,  72   Ind. 

(Maine)    341;    Dearborn  v.   Taylor,  553. 

18  N.  H.  153.  "Havens  v.  "Willis,  100  N.  Y.  482; 

"Rardin  v.  Walpole,  38  Ind.  146,  Drew  v.  Lookett,  32  Beav.  499. 

and  cases  cited.  "Bowen  v.  Barksdale,  33  S.  Car. 

"Mayhew   v.    Crickett,    2    Swan.  142,  11  S.  E.  640. 
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demand.   The  mortgagee  has  a  right  to  assign  the  mortgage,  and  the 
assignee  will  be  protected  in  his  purchase.*  ° 

§  883a.  Subrogation  of  principal  creditor  to  mortgage  given  to 
surety. — The  principal  creditor  is  also  subrogated  to  the  benefit  of 
any  mortgage  which  the  debtor  has  given  to  a  surety.*'  This  right 
exists  although  the  mortgage  was  given  to  the  surety  by  the  debtor 
after  both  had  become  bound  to  the  creditor,  and  although  there  had 
been  no  previous  agreement  that  indemnity  should  be  given,*^  and 
although  the  mortgage  was  executed  without  the  kaowledge  of  the 
creditor.*^ 

This  right  to  subrogation  in  favor  of  the  creditor  is  the  corollary 
of  the  doctrine  that  a  surety  is  entitled  to  the  benefit  of  any  security 
which  the  creditor  may  have  taken  from  the  principal.  "The  creditor 
and  surety  are  each  entitled  to  the  securities  held  by  the  other  for 
the  payment  of  the  debt."°°  The  creditor's  rights  in  this  respect  are 
not  affected  by  the  wrongful  release  of  the  mortgage  of  the  surety,^^ 


"Waller  v.  Oglesby,  85  Tenn.  321, 
3  S.  W.  504.     See  ante  §  802. 

"  Swift  V.  Kortrecht,  112  Fed.  709; 
Oak  Creek  Valley  Bank  v.  Helmer, 
59  Nebr.  176,  80  N.  "W.  891.  See 
also  Smith  v.  Gillam,  80  Ala.  296; 
Van  Orden  v.  Durham,  35  Cal.  136; 
Importers  &c.  Bank  v.  McGhee,  88 
Ga.  702,  16  S.  E.  27;  Darst  v.  Bates, 
51  111.  439;  Griffls  v.  Connersville 
First  Nat.  Bank  (Ind.  App.),  79  N. 
E.  230.  See  also  Rankin,  v.  Wilsey, 
17  Iowa  463;  Seibert  v.  True,  8 
Kans.  52;  Moore  v.  Moberly,  7  B. 
Mon.  (Ky.)  299;  Steward  v.  Welch, 
84  Maine  808,  24  Atl.  860;  Baltimore 
&c.  R.  Co.  v.  Trimble,  51  Md.  99; 
Franklin  County  Nat.  Bank  v.  First 
Nat.  Bank,  138  Mass.  515;  Union 
Nat.  Bank  v.  Rich,  106  Mich.  319, 
64  N.  W.  338;  ToUe  v.  Boeckeler,  12 
Mo.  App.  54;  Longfellow  v.  Barnard, 
58  Nebr.  612,  79  N.  W.  255,  76  Am. 
St.  117,  affd.  on  rehearing  59  Nebr. 
455,  81  N.  W.  307;  First  Nat.  Bank 
V.  Hunton,  70  N.  H.  224,  46  Atl. 
1049;  Myers  v.  Campbell,  59  N.  J. 
L.  378,  35  Atl.  788;  Merchants'  &c. 
Nat.  Bank  v.  Cummings,  149  N.  Y. 
360,  44  N.  B.  173;  Sherrod  v.  Dixon, 
120  N.  Car.  60,  26  S.  E.  770;  Coons 
V.  Clifford,  58  Ohio  St.  480,  51  N.  B. 
39;   Mifflin  County  Nat.  Bank's  Ap- 


peal, 98  Pa.  St.  150;  Thompson  v. 
Taylor,  12  R.  I.  109;  Walker  v. 
Oglesby,  85  Tenn.  321,  3  S.  W.  504; 
First  Nat.  Bank  v.  Wheeler,  12  Tex. 
Civ.  App.  489,  33  S.  W.  1093;  Mor- 
rill V.  Morrill,  53  Vt.  74,  38  Am.  Rep. 
659;  Commonwealth  Bank  v.  Bois- 
seau,  12  Lehigh   (Va.)   387. 

« Hampton  v.  Phipps,  108  U.  S. 
260,  27  L.  ed.  719,  2  Sup.  Ct.  622; 
Courier-Journal  Job  Printing  Co.  v. 
Schaefer-Meyer  Brewing  Co.,  101 
Fed.  699,  705;  Black  v.  Kaiser,  91 
Ky.  422,  16  S.  W.  89;  Demott  v. 
Stockton  Paper  Ware  Mfg.  Co.,  32 
N.  J.  Bq.  124;  Greenlaw  v.  Pettit,  87 
Tenn.  467,  11  S.  W.  357. 

«  McMullen  V.  Neal,  60  Ala.  552. 

"Brown  v.  Ligon,  92  Fed.  851; 
Whitehead  v.  Henderson,  67  Ark. 
200,  56  S.  W.  1065;  First  Nat.  Bank 
V.  Hunton,  70  N.  H.  224,  46  Atl.  1049; 
Keene  Five-Cents  Sav.  Bank  v.  Her- 
rlck,  62  N.  H.  174;  Whitehead  v. 
Hamilton  Rubber  Co.,  52  N.  J.  Bq. 
78,  27  Atl.  897;  Myers  v.  Campbell, 
59  N.  J.  L.  378,  35  Atl.  788. 

"Dyer  v.  Jacoway,  76  Ark.  171, 
88  S.  W.  901;  Jones  v.  Quinnipiack 
Bank,  29  Conn,  25;  McCracken  v. 
German  F.  Ins.  Co.,  43  Md.  471; 
Eastman  v.  Foster,  8  Mete.  (Mass.) 
19. 
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nor  by  the  fact  that  the  statute  of  limitations  has  run  against  his 
rights  in  personam  against  the  surety.^^ 

A  subsequent  purchase  of  the  property  by  the  surety  who  holds  the 
mortgage  does  not  merge  the  mortgage  as  against  the  principal  cred- 
itor, nor  can  the  surety  enter  satisfaction  of  the  mortgage.^' 

If  a  surety's  liability  has  never  become  fixed  and  absolute,  either 
by  his  having  been  obliged  to  pay  the  debt  for  which  he  is  surety  or 
by  a  judgment  against  him,  the  principal  creditor  can  not  claim  the 
security  by  subrogation."** 

The  principal  creditor  can  not,  however,  under  this  principle,  ob- 
tain subrogation  to  securities  which  several  indorsers  or  sureties  of 
the  principal  debt  have  provided  between  themselves  to  secure  the 
payment  by  each  of  his  equal  share  of  the  principal  debt,  in  case  of  the 
failure  of  the  principal  debtor  to  pay  it.°"* 

The  principal  creditor  is  not,  moreover,  subrogated  to  a  mortgage 
given  to  an  indorser,  purely  as  a  personal  security  to  him,  and  not 
for  the  better  protection  of  the  debt.  Thus,  where  a  mortgage  was 
given  by  a  wife  on  her  property  to  indemnify  an  indorser  of  her  hus- 
band's draft,  to  which  the  wife  was  not  a  party,  a  holder  or  acceptor 
of  the  draft  who  did  not  take  it  on  the  faith  of  such  mortgage  is  not 
subrogated  to  the  indorser's  mortgage. °^  But  where  a  creditor  has 
taken  a  note  signed  by  his  debtor  and  by  others  as  sureties,  and  the 
debtor  executed  a  mortgage  to  the  sureties  in  terms  to  secure  the 
payment  of  such  note,  and  the  sureties,  in  consideration  of  their  re- 
lease as  sureties,  assigned  the  note  to  the  creditor,  evidence  that  the 
mortgage  was  given  to  the  sureties  to  indemnify  them  against  dam- 
age by  reason  of  their  suretyship,  and  not  to  secure  them  against  lia- 
bility on  the  note,  is  as  incompetent  against  such  creditor  as  it  would 
have  been  against  the  mortgagees."'' 

§  884.  When  creditor  has  made  further  advances. — ^But  a  surety 
is  not  entitled  to  an  assignment  of  a  mortgage  upon  which  the  mort- 
gagee has,  after  first  taking  it,  made  a  further  advance,  unless  the 
surety  pays  off  such  advance  in  addition  to  the  original  sum  for  which 

^''Helm  V.  Young,  9  B.  Mon.  (Ky.)  (Tenn.)  699;  McCollum  v.  Hinckley, 

394;     Eastman    v.    Foster,    8    Mete.  9  Vt.  143,  149. 

(Mass.)    19;    Long  v.   Miller,  93  N.  ""Seward  v.  Huntington,  94  N.  Y. 

Car.  227;   Jack  v.  Morrison,  48  Pa.  104,  revg.  26  Hun  217. 

St.  113.  »« Taylor  v.  Farmers'  Bank,  87  Ky. 

""Durham  v.   Craig,   79   Ind.   117.  398,  9  S.  W.  240;    Machlin  v.  Bank, 

"Importers'  &c.  Nat.  Bank  v.  Me-  83  Ky.  314;    Leggett  v.  McClelland, 

Ghees,    88    Ga.    702,    16    S.    E.    27;  39  Ohio  St.  624. 

Grant    v.    Ludlow,    8    Ohio   St.   1;  "'Knight   v.   Warren,   9   N.  Y.   S. 

Planters'  Bank  v.  Douglass,  2  Head  380. 
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he  became  surety  f^  and  the  mortgagee  not  being  prevented  from  mak- 
ing the  further  advance,  it  is  immaterial  that  the  surety  did  not  know 
of  it,  and  it  was  not  contemplated  at  the  time  of  the  original  loan.°* 
But  where  there  is  a  special  contract  on  the  part  of  the  creditor  that 
the  securities  given  by  the  principal  debtor  shall  be  primarily  liable,  or 
that  the  surety  may  redeem  upon  paying  a  certain  sum,  the  creditor 
can  not,  as  against  him,  make  a  further  loan  to  the  debtor,  but  must 
transfer  the  securities  upon  a  tender  from  the  surety  of  the  amount 
of  the  original  loan.*" 

Where  a  loan  of  £5,000  was  made  in  distinct  sums,  one  for  £2,000 
and  one  for  £3,000,  and  distinct  properties  were  mortgaged  by  sep- 
arate deeds  to  secure  these  sums,  for  the  payment  of  the  former  of 
which  a  third  person  also  became  surety,  it  was  held  that  the  creditor's 
right  to  retain  all  the  securities  until  both  sums  were  paid  was  su- 
perior to  the  right  of  the  surety  to  have  the  benefit  of  the  mortgage 
for  that  debt  for  which  he  was  surety.*^ 

§  885.  Subrogation  not  lost  by  renewal  of  mortgage. — The  right 
of  subrogation  is  not  lost  by  a  renewal  of  the  mortgage.  When  a 
junior  incumbrancer  pays  off  a  prior  incumbrance,  his  right  to  be  sub- 
rogated to  the  position  of  the  prior  mortgagee  is  not  destroyed  by  rea- 
son of  his  taking  from  the  mortgagor  a  new  mortgage  for  the  amount 
of  both  the  mortgages,  and  although  the  new  mortgage  be  void  on 
account  of  usury.  The  mortgagee  is  equitably  entitled  to  the  same 
benefits  of  redemption  that  he  would  have  had  without  such  renewal 
of  the  mortgages  with  the  mortgagor.  By  paying  the  prior  mortgage  • 
debt  he  becomes  entitled  to  a  cession  of  the  debt  and  a  subrogation 
to  all  the  rights  of  the  mortgagee;  and  a  mortgage,  as  against  the 
mortgagor,  is  to  be  regarded  as  still  existing  and  uncanceled.  Only 
the  subsequent  mortgage  is  regarded  as  void  under  the  usury  laws."^ 

But  there  can  be  no  subrogation  when  the  right  to  it  arises  from 

•» 'Williams  v.  Owen,  13  Sim.  597.  sail,  64  N.  Y.  294,  21  Am.  Rep.  609, 

"  Williams  v.  Owen,  13  Sim.  597.  6  Hun  632.    See  also  Perkins  v.  Hall, 

"Bowker  v.  Bull,  1  Sim.  29.     In  105  N.  Y.  539,  12  N.  B.  48;  Baldwin 

this  case  the  debtor  mortgaged  his  v.  Moffett,  74  N.  Y.  82,  26  Hun  209; 

own  property  and  his  daughters,  to  Gerwig  v.    Sitterly,   56    N.   Y.   214; 

secure   his   debt,    mortgaged     their  Ellsworth    v.    Lockwood,    42    N.    Y. 

own  estate;   hut  the  deed  contained  89;    Averill  v.  Taylor,   8   N.  Y.   44, 

a  proviso  that  the  father's  property  Seld.  Notes  60;   Pardee  v.  Van  An- 

should  be  primarily  liable.  ken,  3  Barb.  (N.  Y.)  534;  Title  Guar- 

"Parebrother    v.    Wodehouse,    23  antee  Co.  v.  Wrenn,  35  Ore.   62,  56 

Beav.  18,  23.  Pac.  271;   Capital  Lumbering  Co.  v. 

""Worcester  Nat.  Bank  v.  Cheeney,  Ryan,  34  Ore.  73,  54  Pac.  1093. 

87  111.  602,  615;    Patterson  v.  Bird- 
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an  illegal  contract.  Thus  one  obtained  a  usurious  loan,  and  the  lender, 
by  agreement,  paid  an  existing  mortgage  made  in  the  form  of  an 
absolute  deed,  the  lender  taking  a  new  deed  from  the  borrower  as  se- 
curity. This  last  deed  being  void  for  usury,  it  was  held  that  the 
lender  could  not  be  subrogated  to  the  rights  of  the  prior  mortgagee, 
because  equity  will  not  aid  one  who  is  compelled  to  prove  an  illegal 
contract  in  order  to  establish  his  elaim.'^ 

The  fact,  however,  that  a  person  who  has  loaned  money  to  dis- 
charge a  prior  incumbrance  has  charged  usury  will  not  deprive  him 
of  the  right  to  subrogation  to  the  rights  of  a  prior  incumbrancer,  if  he 
has  an  agreement  to  that  effect,  and  is  seeking  to  collect  only  the 
principal  and  legal  interest  of  his  debt."* 

§  885a.  Part  payment  of  the  debt. — Subrogation  does  not  arise 
upon  a  part  pajrment  of  the  debt.  There  must  be  a  full  satisfaction 
of  the  debt  before  subrogation  can  be  enforced.  So  long  as  the  mort- 
gagee retains  a  part  of  his  demand  unsatisfied,  for  the  payment  of 
which  he  looks  to  his  mortgage  security,  no  one  else  without  his  con- 
sent can  be  admitted  to  participate  in  his  security.  "When  his  debt 
has  been  only  partially  paid,  it  would  be  unreasonable  to  hold  that  the 
third  party  who  made  such  payment  thereby  acquired  a  precedence 
over  him,  or  was  even  placed  upon  an  equal  footing,  in  reference  to  the 
security  for  the  payment  of  the  remainder  of  his  debt.  No  claim  by 
subrogation,  whether  conditional  or  by  operation  of  law,  to  the  se- 
curities held  or  the  remedies  enjoyed  by  a  creditor  for  the  collection 
.of  his  demand,  can  be  enforced  until  the  whole  demand  of  the  cred- 
itor has  been  satisfied.  Until  then  there  can  be  no  interference  with 
the  creditor's  rights  or  securities  that  might,  even  by  a  bare  possi- 
bility, prejudice  or  in  any  way  embarrass  him  in  the  collection  of  the 
residue  of  his  demand.'""^ 

In  the  absence  of  an  agreement,  a  second  mortgagee,  who  pays  only 
a  part  of  the  first  mortgage,  can  not  enforce  subrogation  to  the  rights 
of  the  first  mortgagee.*"  But  if  the  whole  debt  be  discharged  it  seems 

«Trible  v.  Nichols,   53  Ark.   271,  Miss.  91,  19  So.  100,  55  Am.  St.  486; 

13  S.  W.  796.    See  also  Roe  v.  Kiser,  Wyckoff  v.  Noyes,  36  N.  J.  Eq.  227; 

62  Ark.  92,  34  S.  W.  534,  54  Am.  St.  Musgrave   v.    Dickson,    172    Pa.    St. 

288;  Perkins  v.  Hall,  105  N.  Y.  539,  629,   S3   Atl.   705,   51   Am.    St.   765; 

12  N.  B.  48.  Appeal   of  Allegheny  Nat.   Bank,  4 

"Wllkins  V.  Gibson,  113  Ga.  31,  38  Sad.  (Pa.)  456,  7  Atl.  788;  Feather- 

S.  E.  374,  84  Am.   St.  204.  stone   v.   Emerson,   14   Utah   12,   45 

""Carter  v.  Neal,  24  Ga.  346;   Ca-  Pac.  713. 

son  V.  Connor,  83  Tex.  26,  18  S.  "W.  °°  Stuckman  v.  Roose,  147  Ind.  402, 

668.     See  also  Anderson  v.  Wilson,  46  N.   E.   680. 
100    Ind.    402;    Good   v.   Golden,   73 
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that  it  does  not  matter  that  some  portion  of  it  was  paid  by  the  debtor 
or  a  third  person.*''  An  exception  to  this  rule  would  arise  in  case  the 
mortgagee  by  his  conduct  or  representations  has  led  the  person  mak- 
ing such  part  payment  to  believe  that  in  making  such  payment  he  was 
fully  satisfying  the  mortgagee's  demand.  In  that  case  the  mortgagee 
would  probably  be  estopped  from  contending  that  such  payment  did 
not  place  the  party  making  it  upon  an  equal  footing  with  the  mort- 
gagee in  the  distribution  of  the  proceeds  of  the  mortgaged  property.** 
So,  also,  any  agreement  made  by  the  mortgagee,  for  the  subrogation 
of  the  person  making  a  partial  payment  of  the  debt  to  the  mortgagee's 
securities,  will,  to  the  extent  of  the  agreement,  be  enforced  in  equity."* 
"The  doctrine  of  the  insufficiency  of  part  payment  to  create  the  right 
of  subrogation  has,  in  every  instance,  been  invoked  for  the  protection 
of  the  creditor,  and  never,  so  far  as  we  are  advised,  to  defeat  contract 
obligations  in  the  interest  of  the  debtor  alone.  Thus  understood,  the 
exception  requiring  payment  in  full  of  the  debt  as  a  condition  prece- 
dent to  the  right  of  subrogation  is  as  firmly  established  as  the  rule 
itself.  Cases  are,  however,  not  wanting,  directly  in  point,  and  in 
which  subrogation  has  been  allowed  between  the  parties  occupying 
toward  each  other  the  relation  of  cosureties  and  the  like,  upon  the 
payment  of  a  part  only  of  the  debt.'""' 

Where  two  notes  secured  by  the  same  mortgage  are  held  by  different 
parties  and  the  holder  of  one  note  surrenders  it  to  the  maker  and 
accepts  a  deed  of  the  mortgaged  premises,  such  act  does  not  work  a 
merger  of  his  equitable  lien,  but  he  is  entitled  to  intervene  in  a  fore- 
closure of  the  mortgage  by  the  other  note  holder,  and  share  pro  rata 
in  the  proceeds  of  the  sale.''^ 

But  in  the  absence  of  such  an  agreement  or  estoppel,  the  mortgagee 
must  be  fully  paid  before  any  one  can  be  subrogated  to  his  mortgage. 
"However  small  the  real  debt  to  which  the  mortgage  may  be  reduced 
he  is  not  only  entitled  to  the  whole  land  for  its  security  and  ultimate 
payment,  but  also  to  the  sole  and  unimpeded  possession,  direction, 
and  control  of  the  mortgage,  and  of  all  actions,  remedies,  or  arrange- 
ments that  they  may  desire  to  take  thereon."^^   Accordingly  the  unse- 

""Wilkins  v.   Gibson,   113   Ga.   31,  "Skinkle    v.    Huffman,   52   Nebr. 

50,  38  S.  B.  374.  20,  71  N.  "W.   1004,  citing  Kelly  v. 

■"Cason  V.  Connor,  83  Tex.  26,  18  Kelly,  54  Mich.  30,   19  N.  W.   580; 

S.  W.  668.  Comins  v.  Pattle,  35  N.  J.  Eq.  94; 

™  Tradesmen's     Bldg.      Assn.     v.  Gedye  v.  Matson,  25  Beav.  310. 

Thompson,   32   N.   J.   Eq.   133;    New  "  Stewart  v.  Eaton,  20  Wash.  378, 

Jersey  M.  R.  Co.  v.  Wortendyke,  27  55  Pac.  314. 

N.  J.  Eq.  658;  Neely  V.  Jones,  16  W.  "Per    Mitchell,    J.,    In   re    Grafi 

"V^a.  625  (Pa.),  21  Atl.  233.     For  this  reason 
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cured  creditors  of  an  insolvent  debtor  are  not  entitled  to  be  subro- 
gated to  mortgage  securities  toward  the  payment  of  ■which  the  assets 
of  the  estate  have  been  in  part  applied,  to  the  extent  that  the  fund 
has  been  applied  to  their  payment,  as  the  mortgagee  is  not  only  enti- 
tled to  the  whole  land  for  the  security  and  ultimate  payment  of  the 
mortgage  debt,  but  also  to  the  sole  and  unimpeded  possession  and  con- 
trol of  the  mortgages,  and  of  all  remedies  thereon  J  ^ 

It  was  said  In  the  earliest  impor-  with    his   rights   or   his    securities 

tant  case  on  the  subject — Kyner  v.  which  might  even  by  bare  posslbil- 

Kyner,  6  Watts  221 — that  substitu-  Ity   prejudice    or  embarrass  him  in 

tion  can  not  be  made  as  long  as  the  any   way    in   the   collection   of   the 

debt  remains  unsatisfied,  though  in  residue    of    his    claim."      See    also 

part  only,  because,  until  the  "credi-  Forrest  Oil   Co.'s  Appeals,   118   Pa. 

tor  shall  be  wholly  satisfied,  there  St.  138,  12  Atl.  442. 

ought  and  can  be  no   interference  "In  re  Graff   (Pa.),  21  Atl.  233. 
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I.    Tender  Before  and  After  Default 

Section  Section 

886.  Effect   of   payment   before   law     895.  Who  may  make  a  tender. 

day.  896.  To  whom  tender  must  be  made. 

887.  When  payment  or  performance     897.  Place  of  payment  or  tender. 

revests  title.  898.  Time  of  day  when  tender  may 

888.  Not  enforcible  before  law  day.  be  made. 

889.  Payment  after  condition  broken.  899.  Interest    ceases    to    run    from 

890.  Notice  of  payment.  time  of  tender. 

891.  Tender  on  or  before  law  day —  900.  Tender   must  be   absolute   and 

Effect    where    mortgage    se-  unconditional. 

cures  gift.  901.  In  what  money  tender  may  be 

892.  Effect  of  tender  after  breach  of  made. 

condition.  901a.  Tender  must  cover  costs. 

893.  Rule  that  tender  after  maturity     902.  Costs    incurred    by    refusal    of 

discharges  lien.  tender. 

894.  Sufficiency  of  tender.  903.  Overpayment. 

§  886.  Effect  of  pajrment  before  law  day. — At  cominon  law,  pay- 
ment or  tender  of  payment  at  the  time  mentioned  in  the  condition  of 
the  mortgage  wholly  discharges  the  incnmbrance.  Payment  before  the 
day  named  in  the  condition,  equally  with  payment  at  the  day,  saves 
the  breach  of  the  condition  and  defeats  the  estate.^   In  such  case  no 

•Plye  V.  Berry,  181  Mass.  442,  63     Tollman,   67   Fed.   986,  15   C.   C.   A. 
N.    E.    1071.    See    also   Weldon    v.    138;  Grain  v.  McGoon,  86  111.  431,  29 
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written  release  is  needed  except  as  evidence  of  the  facts,  and  to  re- 
move the  apparent  incumbrance  from  the  records.^ 

The  payment  operates  to  terminate  the  mortgagee's  estate,  and  the 
title  at  once  revests  in  the  mortgagor,  upon  entry  by  him,  without  any 
reconveyance  on  the  part  of  the  mortgagee.*  But  at  common  law,  it 
has  been  held  that  the  creditor  can  not  be  compelled  to  accept  a  pre- 
mature tender  of  his  debt  even  when  it  includes  interest  to  the  date 
of  maturity;  but  he  naay  waive  his  right  to  insist  on  a  strict  compli- 
ance with  the  contract.*  And  it  is  held  that  neither  the  mortgagor 
nor  any  third  person  can  compel  acceptance  of  payment  before  the 
maturity  of  the  debt  according  to  the  terms  of  the  mortgage.^ 

When  the  mortgage  debt  is  due,  if  a  tender  of  the  sum  secured  be 
made  and  refused,  the  mortgagor  may  re-enter  and  the  land  is  freed 
from  the  condition,  though  the  tender  be  not  kept  good;  the  debt, 
however,  is  not  discharged,  but  may  be  recovered  by  action.*    Pay- 


Am.  Rep.  37;  Bowen  v.  Julius,  141 
Ind.  310,  40  N.  E.  700;  Stevenson  v. 
Polk,  71  Iowa  278,  32  N.  W.  340; 
Holman  v.  Bailey,  44  Mass.  55;  Mer- 
rill V.  Chase,  3  Allen  (Mass.)  339; 
Griffin  v.  Lovell,  42  Miss.  402;  Da- 
vies  V.  Dow,  80  Minn.  223,  83  N.  W. 
50;  Moore  v.  Kime,  43  Nebr.  517,  61 
N.  W.  736;  Kortright  v.  Cady,  21  N. 
Y.  343,  78  Am.  Dec.  145. 

^Flye  V.  Berry,  181  Mass.  442,  63 
N.  B.   1071;    Erskine  v.  Townsend, 

2  Mass.  493;  Doody  v.  Pierce,  9  Al- 
len   (Mass.)    141;    Merrill  v.  Chase, 

3  Allen  (Mass.)  339;  Richardson  v. 
Cambridge,  2  Allen  (Mass.J  118,  7? 
Am.  Dec.  767;  Holman  v.  Bailey,  o 
Mete.  (Mass.)  55.  See  also  Davis 
V.  Anderson,  163  Ala.  385,  50  So. 
1002;  Clinton  v.  Westbrook,  38 
Conn.  9;  Crain  v.  McGoon,  86  111. 
431,  29  Am.  Rep.  37  (see  note  to 
this  case,  IS  Am.  Law  Reg.  [N.  S.] 
182);  Stewart  v.  Crosby,  50  Maine 
130;  Grover  v.  Flye,  5  Allen  (Mass.) 
£43;  Joslyn  v.  Wyman,  5  Allen 
(Mass.)  62;  Hendricks  v.  Hess,  112 
Minn.  252,  127  N.  W.  995;  Pease  v. 
Pilot  Knob  Iron  Co.,  49  Mo.  124; 
Perkins  v.  Dibble,  10  Ohio  433,  36 
Am.  Dec.  97.  A  release  is  only 
prima  facie  evidence  of  payment, 
and  the  owner  may  show  that  it 
was  done  by  fraud,  accident,  or  mis- 
take, and  in  case  he  does  so  his 
rights  under  the  mortgage  will  not 


be  affected  thereby.  Taylor  v.  God- 
frey, 62  W.  Va.  677,  59  S.  B.  631. 

'  Stewart  v.  Crosby,  50  Maine 
130;  Merrill  v.  Chase,  3  Allen 
(Mass.)  339;  McNair  v.  Picotte,  33 
Mo.  57;  Perkins  v.  Dibble,  10  Ohio 
433,  36  Am.  Dec.  97. 

*Abbe  v.  Goodwin,  7  Conn.  377; 
Quynn  v.  Whefcroft,  3  Har.  &  Mc. 
H.  (Md.)  136,  1  Am.  Dec.  375; 
Brown  v.  Cole,  14  Sim.  427,  60  Bng. 
Reprint  424.  See  also  Smiddy  v. 
Grafton,  163  Cal.  16,  124  Pac.  433, 
Ann.  Cas.  1913  E,  921;  Pyross  v. 
Fraser,  82  S.  Car.  498,  64  S.  B.  407, 
23  L.  R.  A.  (N.  S.)  403,  129  Am.  St. 
901. 

"Weldon  v.  Tollman,  67  Fed.  986, 
i5  C.  C.  A.  138;  Caldwell  v.  Cald- 
well, 157  Ala.  119,  47  So.  268;  Smid- 
dy V.  Grafton,  163  Cal.  16,  124  Pac. 
433,  Ann.  Cas.  1913E,  921;  Gordon 
V.  "Ware  Sav.  Bank,  115  Mass.  588; 
Greenville  Bldg.  &c.  Assn.  v.  Who- 
ley,  68  N.  J.  Eq.  92,  59  Atl.  341;  Lis- 
man  v.  Michigan  Peninsular  Car 
Co.,  50  App.  Div.  311,  63  N.  Y.  S. 
999;  Armstrong  v.  Wilson  (Tex. 
Civ.  App.),  109  S.  W.  955;  McDer- 
mott  V.  Keenan,  14  Ont.  687. 

"Martindale  v.  Smith,  1  Q.  B. 
(Ad.  &  B.  N.  S.)  389,  1  G.  &  D.  1; 
Coke  Litt.  209b.  See  ante  §  391. 
See  also  Mitctell  v.  Roberts,  17  Fed. 
776,  783;  Waterloo  Lodge  No.  102, 
A.  P.  &  A.  M..  85  Nebr.  255,  122  N. 
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ment  after  the  day,  as  will  presently  be  more  fully  noticed,  does  not 
produce  the  same  result.  A  reconveyance  is  then  necessary  in  order  to 
revest  the  estate  in  the  mortgagor.  A  tender  is  then  of  no  avail  ex- 
cept with  reference  to  costs  upon  a  bill  to  redeem,  which  is  the  only 
remedy  when  such  tender  is  refused. 

Where  a  first  mortgagee,  before  the  time  named  in  the  condition, 
took  from  the  mortgagor  an  absolute  deed  of  the  property  with  full 
covenants  of  warranty,  in  satisfaction  of  the  mortgage  debt,  but  did 
not  formally  discharge  his  mortgage,  it  was  held  that  a  second  mort- 
gagee might  maintain  against  him  a  writ  of  entry  to  obtain  possession 
and  foreclosure,  but  could  not  maintain  a  bill  in  equity  to  redeem, 
because  the  legal  title  under  the  first  mortgage  was  effectually  di- 
vested. The  debt  being  paid  before  it  was  due,  the  condition  was 
saved,  the  mortgagee's  estate  defeated,  and  as  effectually  divested  as 
it  would  have  been  if  there  had  been  a  release  from  him  to  the  mort- 
gagor.'' "The  act  of  payment  in  the  country  ante  vel  apud  diem  saves 
the  forfeiture  of  an  estate  held  by  a  conveyance  defeasible  on  a  condi- 
tion subsequent.  No  record  of  such  an  act  is  necessary  to  make  the 
estate  a  fee  simple  estate  in  the  grantor  or  mortgagor,  as  against  all 
persons  claiming  by  a  subsequently  acquired  title."* 

In  a  strict  sense,  however,  payment  before  maturity  does  not  sat- 
isfy the  condition  of  a  mortgage  but  amounts  only  to  a  defense.  This 
is  pointed  out  by  Mr.  Justice  Holmes,  who  says:  "Payment  of  the 
mortgage  note  on  the  day  when  it  falls  due  is  performance  of  the 
promise,  and  very  possibly  would  discharge  the  note  even  as  against 
one  who  took  it  for  value,  and  without  notice  later  on  the  same  day. 
But  payment  before  the  day,  or  a  satisfaction  like  that  in  the  present 
case,  is  a  defense  which  binds  only  the  party  receiving  payment  and 
those  who  stand  in  his  shoes."'  Accordingly  where  one  gave  a  mortgage, 
and  before  it  matured  gave  a  second  mortgage  to  the  same  mortgagee 
for  a  sum  including  the  amount  due  on  the  first  mortgage  and  in 
satisfaction  of  it,  and  the  mortgagee  retained  in  his  hands  the  first 
mortgage,  and  afterward  assigned  it  for  value  before  maturity,  and 

W.  992;   Haynes  v.  Thorn,  28  N.  H.  »In  Watson  v.  Wyman,  161  Mass. 

386,   400;    Nelson   v.   Loder,   132   N.  96,  99,  36  N.  E.  692,  citing  Head  v. 

Y.    288,    30    N.    E.    369;    Werner   v.  Cole,  53  Ark.  523,  524,  14  S.  W.  898; 

Tuch,  127  N.  Y.  217,  27  N.  E.  845;  Palmer  v.  Marshall,  60  111.  289,  293; 

Kortright  v.  Cady,  21  N.  Y.  343,  78  Wheeler  v.  Guild,  20  Pick.    (Mass.) 

Am.  Deo.  145.  545,  552,  553,  555;  Kernohan  v.  Dur- 

'Holman     v.      Bailey,     3      Mete,  ham,  48  Ohio  St.  7,  26  N.  E.   982; 

(Mass.)    55.     See  also  Whltcomb  v.  Burbridge  v.  Manners,  3  Camp.  193, 

Simpson,  39  Maine  21.  194;  Morley   v.    Culverwell,    7    M.   & 

*Per    Chief    Justice    Bigelow,    in  W.   174,  181,  182. 
Grover  v.  Flye,  5  Allen  (Mass.)  543. 
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on  the  same  day  assigned  the  second  mortgage  to  another  person,  it 
was  held  that  the  latter  assignee  could  not  maintain  a  bill  in  equity 
for  the  cancelation  of  the  first  mortgage  but  was  limited  to  the  right 
to  redeem  from  that  mortgage.  The  assignee  of  the  first  mortgagee 
had  the  right  to  assume  that  the  record  title  was  the  true  title.  Had 
the  mortgage  note  been  overdue  when  assigned  the  assignee  would 
have  been  put  in  the  position  of  one  having  actual  notice,  and  tlie 
record  title  would  not  help  him.^" 

§  887.  When  payment  or  performance  revests  title. — ^To  revest 
the  title  by  performance  of  the  condition,  the  performance  must  be 
substantially  and  formally  within  the  terms  of  the  condition.  The 
estate  of  the  mortgagee  is  at  law  defeasible  only  by  the  performance 
of  the  condition  strictly  in  the  manner  and  at  the  time  stipulated. 
When  this  is  done  the  estate  reverts  back  to  the  mortgagor  without 
any  reconveyance,  by  the  simple  operation  of  the  condition.  But  after 
a  failure  to  comply  with  the  exact  terms  of  the  condition,  the  estate 
is  forfeited  at  law,  and  a  reconveyance  is  necessary  to  restore  the  es- 
tate to  the  mortgagor.  Where,  therefore,  a  condition  in  a  mortgage 
given  to  indemnify  a  surety  on  the  mortgagor's  note  was  that  he 
should  pay  the  note  according  to  its  tenor,  and  four  days  before  it 
became  due  a  third  person,  in  pursuance  of  an  arrangement  made  by 
the  surety,  paid  the  note,  and  took  a  release  from  the  surety  of  his 
interest  in  the  mortgage;  it  was  held  that  this  did  not  amount  to  a 
payment  of  the  note  by  the  debtor,  within  the  condition  of  the  mort- 
gage, so  as  to  revest  the  title  in  him.^^ 

The  condition  of  a  mortgage  for  the  support  of  the  mortgagee  dur- 
ing life  having  been  faithfully  performed,  the  title  upon  his  death 
revests  in  the  mortgagor  without  a  reconveyance ;"  but  the  mortgagor 
upon  showing  compliance  is  entitled  to  have  the  mortgage  canceled 
by  the  proper  person.^^ 

Upon  payment  by  the  debtor  of  a  debt  secured  by  a  mortgage  or 
trust  deed,  the  estate  of  the  mortgagee  or  trustee  ceases,  and  the 
legal  title  revests  in  the  mortgagor  or  grantor  without  a  reconvey- 
ance.^^ 

""Watson    V.    Wyman,    161    Mass.        "  Murdock   v.    Cox,   118   Ind.   266, 

98,  30  N.  E.  692.     The  case  of  Grov-  20  N.  E.  786. 

er  v.  Plye,  5  Allen  (Mass.)  543,  dis-        "Wood  v.   Holland,   57  Ark.   198, 

tinguished.  21  S.  W.  223;   Schearff  v.  Dodge,  33 

"Camp  V.  Smith.  5  Conn.  80.  Ark.  340;  Schilling  v.  Darmody,  102 

"Munson    v.    Munson,    30    Conn.  Tenn.  439,  52  S.  W.  291,  73  Am.  St. 

425.  892. 
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§  888.  Not  enf orcible  before  law  day. — Payment  before  the  law  day 
can  not  be  enforced  by  either  party.  When  a  mortgage  is  payable  at  a 
day  certain,  while  on  the  one  hand  the  mortgagor  can  not  be  called 
upon  before  that  day  to  make  payment,  on  the  other  the  mortgagee 
can  not  be  called  upon  before  that  day  to  receive  payment  ;^^  unless, 
perhaps,  there  be  tendered,  in  addition  to  the  principal  sum,  all  the 
interest  that  would  accrue  up  to  the  day  fixed  for  payment.^"  A  pay- 
ment before  the  day,  if  accepted  by  the  creditor,  operates  as  a  per- 
formance of  the  condition  equally  with  a  payment  at  the  day.^'  Of 
course,  a  third  person  who  has  assumed  the  mortgage,  or  purchased 
an  estate  subject  to  it,  has  no  more  right  than  the  mortgagor  him- 
self to  pay  off  the  mortgage  before  it  is  due;  and  the  fact  that  the 
mortgagor,  when  he  is  primarily  liable  to  pay  the  mortgage,  has  be- 
come insolvent,  gives  the  purchaser  of  the  estate,  or  of  a  portion  of 
it,  no  right  to  pay  oS  the  mortgage.^* 

Payment  before  the  law  day,  by  the  consent  of  the  holder  of  the 
mortgage,  has  the  same  effect  on  the  mortgage  lien  as  in  the  case  of 
payment  at  maturity.^* 

A  tender  before  the  debt  is  due  and  refusal  by  the  mortgagee  to 
accept  it  do  not  enable  the  mortgagor  to  maintain  an  action  to  en- 
force satisfaction.^" 

An  exception  to  the  rule  that  payment  of  a  mortgage  can  not  be 
enforced  until  it  is  due  by  its  terms  occurs,  also,  when  the  parties  to  it 
have  by  subsequent  agreement  changed  the  time  of  payment  to  an 
earlier  date.  A  mortgagor  having  offered  a  sum  of  money  in  addition 
to  the  mortgage  debt  to  induce  the  mortgagee  to  accept  immediate 
payment  when  it  had  several  years  to  run,  and  having  paid  half  of  the 
sum  at  the  time,  and  agreed  to  pay  the  rest  in  a  few  days,  upon  his 
failure  to  do  so  the  mortgagee  was  allowed,  after  tendering  a  release 
of  the  mortgage,  to  maintain  an  action  for  the  balance  of  the  amount 
agreed  upon.  The  agreement,  having  been  founded  upon  a  valid  con- 

"Abbe  V.  Goodwin,  7  Conn.  377;  "Hoag  v.  Rathbun,  1  Clarke  (N. 

Brown  v.   Cole,   14   Sim.   427.    See  Y.)   12. 

also   Kingman   v.   Pierce,   17    Mass.  "  Holman     v.     Bailey,     3     Mete. 

247;    Saunders    v.    Frost,    5    Pick.  (Mass.)    55;    Burgaine  v.  Spurling, 

(Mass.)  259,  16  Am.  Dec.  394;  In  re  Cro.  Car.  283. 

John  &  Cherry  Sts.,  19  "Wend.   (N.  =»Bowen  v.  Julius,  141   Ind.  310, 

Y.)    659;    Moore   v.   Cord,   14   Wis.  40  N.  E.  700;  Ahshire  v.  Corey,  113 

213.  Ind.    484,    15    N.    E.   685.     See    also 

"Hoyle  V.  Cazabat,  25  La.  Ann.  Rhorer  v.  Bila,  83  Cal.  51,  23  Pac. 

438.  274;   Moore  v.  Kime,  43  Nebr.  517, 

"Burgaine  v.  Spurling,  Cro.  Car.  61  N.  W.  736;  Pyross  v.  Eraser,  82 

283.  S.  Car.  498.  64  S.  E.  407. 
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sideration  and  partly  performed,  may  be  enforced  in  an  equitable  pro- 
ceeding.^^ 

An  agreement  that  the  mortgagee  shall  accept  payment  of  part  of 
the  principal  debt  before  the  whole  is  due  if  tendered  at  stated  times, 
as  for  instance,  when  interest  is  payable,  does  not  bind  the  mortga- 
gee to  accept  such  payments  of  the  principal  at  any  other  time.  If  the 
interest  is  payable  semiannually  on  days  named  the  mortgagee  is 
bound  to  accept  payments  of  the  principal  upon  those  days,  and  only 
upon  those  days.^" 

Payment  may  be  enforced  at  any  time  before  the  law  day  where, 
by  the  terms  of  the  instrument  the  debt  is  made  payable  "at  or  be- 
fore" a  certain  day.^^ 

§  889.  Payment  after  condition  broken. — But  while  payment  at 
maturity  revests  the  title  in  the  mortgagor,  without  reconveyance  or 
other  discharge,  payment  after  condition  broken  does  not  divest  the 
mortgagee  of  his  legal  title;  and  the  mortgagor,  if  necessary,  must 
resort  to  equity  for  a  release  or  reconveyance.  This  is  the  doctrine  of 
the  common  law,  and  generally  prevails  in  those  states  where  the 
common-law  doctrine  of  the  nature  of  mortgages  has  not  been 
changed  by  statute  f*  but  in  those  states  which  have  departed  from  the 
common  law  in  this  respect,  it  is  held  that  acceptance  of  payment 
after  condition  broken  is  a  waiver  of  the  condition,  and  has  the  same 
effect  as  a  performance  of  it.  The  mortgage  being  regarded,  not  as 
an  estate  in  the  land,  but  as  merely  a  lien,  the  life  of  which  depends 
altogether  upon  the  debt,  when  this  is  paid  the  lien  is  in  fact  dis- 
charged;^^ although  it  is  important  that  a  discharge  of  the  incum- 

"  Scott  V.  Frink,  53  Barb.  (N.  Y.)  Gale,  9  Allen   (Mass.)   522;   Crosby 

533,  affd.  54  N.  Y.  635.  v.    Leavltt,    4    Allen    (Mass.)    410; 

^Silva  V.  Turner,  166  Mass.  407,  Howe   v.    Lewis,   14    Pick.    (Mass.) 

44  N.  E.  532.  329;     Wade    v.    Howard,    11    Pick. 

=»In  re  John.   &  Cherry   Sts.,  19  (Mass.)    289;    Maynard  v.   Hunt,   5 

Wend.  (N.  Y.)   659.  Pick.  (Mass.)  240;  Howard  v.  How- 

=^  Askew  v.  Sanders,  84  Ala.  356,  ard,  3  Mete.   (Mass.)   548,  557;   Hol- 

4   So.   167;    Slaughter  v.   Swift,   67  man  v.  Bailey,  3  Mete.   (Mass.)   55; 

Ala.  494;   Jackson  v.  Scott,  67  Ala.  Schilling    v.    Darmody,    102    Tenn. 

99;    Chielovich   v.    Krauss,    70    Cal.  439,  52  S.  W.  291,  73  Am.  St.  892. 

XIX,   9  Pac.   945;    Perre  v.   Castro,  See    also    Rowell    v.    Mitchell,    68 

14  Cal.  519,  76  Am.  Dec.  444;  Cross  Maine  21. 

v.  Robinson,  21  Conn.  379;   Doton  v.        ^  Johnson    v.    Sherman,    15    Cal. 

Russell,    17    Conn.    146;    Phelps    v.  287,  76  Am.  Dec.  481;    McMillan  v. 

Sage,  2  Day   (Conn.)    151;    Stewart  Richards,   9   Cal.   365,  70  Am.   Dec. 

V.  Crosby,  50  Maine  130;    Smith  v.  655;    Curley  v.  Ford,  168   111.  App. 

Kelley,  27  Maine  237,  46  Am.  Dec.  525;   Ledyard  v.  Chapin,  6  Ind.  320; 

595;     Hermanns    v.    Fanning,     151  Renard  v.  Clink,  91  Mich.  1,  51  N. 

Mass.   1,  23   N.   E.  493;    Parsons  v.  W.  692;  Dutton  v.  Merritt,  41  Mich. 

Welles,    17    Mass.    419;    Currier    v.  537,    2    N.    W.    806;    Caruthers   v. 
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brance  be  made  upon  the  record.  TJnder  this  view  of  the  nature  of 
a  mortgage  not  only  payment,  but  any  act  which  amounts  to  payment 
and  discharge  of  the  debt,  discharges  also  the  mortgage;^"  and  pay- 
ment of  a  part  of  the  debt  is  a  satisfaction  and  release  of  the  mort- 
gage to  that  extent.^' 

Payment  of  the  mortgage  debt  at  any  time  before  the  title  is  di- 
vested by  foreclosure  usually  extinguishes  the  debt,  the  lien,  and  all 
the  interest  of  the  mortgagee.^^ 

Under  the  modern  doctrine  which  regards  the  debt  as  the  principal 
thing  and  the  mortgage  as  a  mere  incident,  a  mortgage  debtor  who 
pays  his  debt  at  any  time  before  foreclosure,  will  thereby  extinguish 
the  debt,  and  nothing  remains  to  be  done  to  restore  to  him  the  legal 


Humphrey,  12  Mich.  270;  Hendricks 
V.  Hess,  112  Minn.  252,  127  N.  W. 
995;  Griffin  v.  Lovell,  42  Miss.  402; 
McClung  V.  Missouri  Trust  Co.,  137 
Mo.  106,  138  S.  W.  578;  McNair  v. 
Picotte,  33  Mo.  57;  Ray  v.  Scrip- 
ture, 67  N.  H.  260,  29  Atl.  454;  Rob- 
inson V.  Leavitt,  7  N.  H.  73,  92; 
Southerin  v.  Mendum,  5  N.  H.  431; 
Swett  V.  Horn,  1  N.  H.  332;  Shields 
V.  Lozear,  34  N.  J.  L.  496,  3  Am. 
Rep.  256,  per  Depue,  J.;  Osborne  v. 
Tunis,  25  N.  J.  L.  633,  651;  Reming- 
ton Paper  Co.  v.  O'Dougherty,  81 
N.  Y.  474;  Wanzer  v.  Cary,  76  N. 
y.  526;  Stoddard  v.  Hart,  23  N.  Y. 
556;  Kortright  v.  Cady,  21  N.  Y. 
343,  78  Am.  Dec.  145;  Hatfield  v. 
Reynolds,  34  Barb.  (N.  Y.)  612; 
Jackson  v.  Stackhouse,  1  Cow.  (N. 
y.)  122,  13  Am.  Dec.  514;  Arnot  v. 
Post,  6  Hill  (N.  Y.)  65;  Cameron  v. 
Irwin,  5  Hill  (N.  Y.)  272;  Blodgett 
V.  Wadhams,  Hill  &  Dem.  (N.  Y.) 
65;  Hartley  v.  Tatham,  26  How.  Pr. 
(N.  Y.)  158;  Jackson  v.  Crafts,  18 
Johns.  (N.  Y.)  110,  114;  Jackson  v. 
Davis,  18  Johns.  (N.  Y.)  7;  Runyan 
V.  Mersereau.  11  Johns.  (N.  Y.) 
534,  538,  6  Am.  Deo.  393;  Rogers  v. 
DePorrest,  7  Paige  (N.  Y.)  272; 
Farmers'  Fire  Ins.  &c.  Co.  v.  Ed- 
wards, 26  Wend,  (N.  Y.)  541,  21 
Wend.  467.  But  see  Hudson  Bros. 
Comm.  Co.  v.  Glencoe  Sand  &c.  Co., 
140  Mo.  103,  41  S.  W.  450,  62  Am.  St. 
722.  In  Alabama  the  Code,  §  1870, 
provides  that  "the  payment  of  a 
mortgage  debt,  whether  of  real  or 
personal  property,  divests  the  title 


passing  by  the  mortgage."  Under 
this  statute,  failure  of  consideration 
can  not  be  shown  to  defeat  an  ac- 
tion of  ejectment  or  detinue  by  the 
mortgagee.  It  is  only  the  existence 
or  amount  of  the  mortgage  debt 
which  can  be  put  in  issue  under 
the  statute,  and  its  existence  can 
be  disproved,  or  its  amount  re- 
duced, only  by  evidence  of  payment 
in  whole  or  pro  tanto.  Sanders  v. 
Cassady,  86  Ala.  246,  5  So.  503; 
Lampley  v.  Knox,  92  Ala.  625,  8  So. 
822;  McKinnon  v.  Lessley,  89  Ala. 
625,  8  So.  9;  Bradford  v.  Daniel,  65 
Ala.  133. 

™  Sherman  v.  Sherman,  3  Ind. 
337;  Schinkel  v.  Hanewinkel,  19 
La.  Ann.  250;  Le  Beau  v.  Glaze,  8 
La.  Ann.  474;  Terrio  v.  Guidry,  5 
La.  Ann.  589;  Shields  v.  Lozear,  34 
N.  J.  L.  496;  Kortright  v.  Cady,  21 
N.  Y.  343,  78  Am.  Dec.  145. 

"Howard  v.  Gresham,  27  Ga. 
347;  Souther  v.  Pearson  (N.  J. 
Eq.),  28  Atl.  450;  Champney  v. 
Coope,  32  N.  Y.  543;  New  York  Life 
Ins.  &c.  Trust  Co.  v.  Howard,  2 
Sandf.  Ch.  (N.  Y.)  183;  Pratt  v. 
Waterhouse,  158  Pa.  St.  45,  27  Atl. 
855;  Briggs  v.  Seymour,  17  Wis. 
255. 

=»Hussey  v.  Fisher,  94  Maine  301, 
47  Atl.  525.  See  also  Johnson  v. 
Sherman,  15  Cal.  287,  76  Am.  Dec. 
481;  Wood  v.  Grayson,  22  App.  Cas. 
CD.  C.)  432;  Brown  v.  Stewart,  56 
Md.  421;  Southerin  v.  Mendum,  5 
N.  H.  420;  Runyan  v.  Mersereau,  11 
Johns.   (N.  Y.)  534,  6  Am.  Dec.  393. 
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title  except  an  entry  of  satisfaction.^'  The  mortgagor  is  not  obliged 
to  sue  for  formal  cancelation  of  the  mortgage,  but  may  maintain 
ejectment  if  the  mortgagee  is  in  possession  of  the  premises.'" 

Payment  after  condition  broken  does  not,  as  a  general  rule,  entitle 
the  mortgagor  to  maintain  an  action  at  law  against  the  mortgagee  for 
possession,'^  because  such  payment  does  not  divest  the  mortgagee  of 
his  legal  estate  f"^  his  only  remedy  being  a  suit  in  equity  to  compel  a 
reconveyance.'' 

The  rule  that  a  discharge  of  the  debt  is  a  discharge  of  the  mort- 
gage has  no  application  when  the  debt  is  merely  discharged  by  the 
statute  of  limitations,  or  by  a  discharge  in  bankruptcy.'* 

A  mortgage  of  indemnity  for  a  part  only  of  the  amount  of  the  mort- 
gagee's liability  is  not  discharged  by  the  mortgagor's  extinguishing 
a  part  of  the  liability,  but  still  leaving  a  liability  equal  to  the  amount 
of  the  mortgage;  but  it  continues  as  an  indemnity  until  the  whole 
debt  is  discharged.'^ 

Under  the  common  law,  where  payment  is  made  after  condition 
broken,  and  there  has  been  no  release  to  the  mortgagor,  the  legal  title 
in  the  mortgagee,  though  of  no  value  to  him  and  but  a  mere  naked 
trust  without  interest,  is  sufficient  to  authorize  a  sale  of  the  mort- 
gagor's equity  on  execution  under  statutes  providing  for  a  sale  instead 
of  a  levy  of  the  execution  where  there  is  a  mortgage.'^  The  mortgagor 
can  not  maintain  trespass  quare  clausum,'^  or  a  writ  of  entry," 
against  the  mortgagee  in  possession.  Such  a  title  in  the  mortgagee  is 
also  sufficient  to  enable  him  to  defend  an  action  of  ejectment.'"     But 

^Denman  v.  Payne,  152  Ala.  342,  Smith   v.   Vincent,   15    Conn.   1,    38 

44   So.   635;    Willemin  v.   Dunn,   93  Am.   Dec.   59. 

111.  511;   Van  Husan  v.  Kanouse,  13  ^  Cross  v.  Robinson,  21  Conn.  379. 

Mich.  303;   Caruthers  v.  Humphrey,  '"' Dudley    v.    Cadwell,    19    Conn. 

12  Mich.  270;    Swett  v.  Horn,  1  N.  218;    Smith  v.  Vincent,  15  Conn.  1, 

H.  332;  Kortright  v.  Cady,  21  N.  Y.  38  Am.  Dec.  59. 

343,  78  Am.  Dec.  145;  Arnot  v.  Post,  =*Bush  v.  Cooper,  26  Miss.  599,  59 

6  Hill  (N.  Y.)  65;   Schilling  v.  Dar-  Am.     Dec.     270;      Chamberlain     v. 

mody,  102  Tenn.  439,  52  S.  W.  291,  Meeder,  16  N.  H.  381. 

73  Am.   St.  892.  »»Hannum  v.  Wallace,  4  Humph. 

=°Leet    V.    Armbruster,    143    Cal.  (Tenn.)   143. 

663,  77  Pac.  653;    Howard  v.  Ores-  ""Stewart    v.    Crosby,    50    Maine 

ham,  27  Ga.  347;   Grain  v.  McGoon,  130;    Pillsbury  v.  Smyth,  25  Maine 

86  111.  431,  29  Am.  Rep.  37;   Holt  v.  427;    Porster    v.    Mellen,    10    Mass. 

Rees,  44  111.  30;   Armitage  v.  "Wink-  421;    Bartlett  v.   Tarbell,   12   Allen 

liffe,  12  B.  Mon.   (Ky.)   488;   Griffin  (Mass.)    123,   126;    Grover  v.   Plye, 

V.  Lovell,  42  Miss.  402;   Furbush  v.  5  Allen   (Mass.)   543. 

Goodwin,  25  N.  H.  425;    Shields  v.  ^^  Howe  v.  Lewis,  14  Pick.  (Mass.) 

Lozear,  34  N.  J.  L.  496,  3  Am.  St.  329. 

256;    Farmers'   Ins.   &c.   Co.   v.   Ed-  =*Dwer    v.    Toothaker,    51    Maine 

wards,     26     Wend.     (N.     Y.)     541;  380. 

Briggs  V.  Seymour,  17  Wis.  255.  -  Smith  v.  Vincent,  15  Conn.  1,  38 

='Doton  V.  Russell,  17  Conn.  146;  Am.  Dec.  52. 
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on  the  other  hand,  the  title  remaining  in  the  mortgagee  is  not  suffi- 
cient to  enable  him  to  maintain  a  writ  of  entry  against  the  mortgagor, 
because,  under  the  statutes  providing  for  such  action,  to  effect  a  fore- 
closure there  must  be  ajsqnditional  judgment,  which  can  not  of  course 
be  had  afterjga^tm^nt-of  the  debt.*"  Neither  could  the  mortgagee  by 
virtue  of  his  bare  legal  title  obtain  possession  by  open  and  peaceable 
entry,  because  this  remedy  is  given  only  for  the  purpose  of  foreclosing 
a  mortgage  which  has  not  been  paid.*^  The  legal  title  which  the  mort- 
gagee holds  after  receiving  payment  is  a  trust  for  the  sole  benefit  of 
the  mortgagor  and  those  claiming  under  him,  and  can  not  be  availed 
of  to  defeat  their  possession  of  the  premises.  He  can  not  give  an  ef- 
fectual notice  to  a  tenant  of  the  mortgagor  to  pay  rent  to  himself  so 
as  to  enable  the  tenant  to  set  up  the  title  of  the  mortgagee  in  defense 
to  an  action  by  the  mortgagor  to  recover  possession  from  the  tenant.*^ 

§  890.  Notice  of  payment. — It  is  a  rule  of  practice  in  England,  not 
supported  by  any  positive  law,  except  so  far  as  custom  makes  law, 
that  a  mortgagee  who  does  not  demand  payment  when  the  debt  be- 
comes due  but  allows  it  to  run  on,  is  afterward  entitled  to  notice  from 
the  debtor  of  his  intention  to  make  payment,  six  months  in  advance 
of  the  time  of  payment;  or,  if  such  notice  be  not  given,  then  he  is 
entitled  to  six  months'  interest  in  lieu  of  the  notice.*^  The  reason 
of  this  rule  is  said  to  be  that  the  mortgagor,  having  lost  his  estate  at 
law,  and  being  only  entitled  to  redeem  in  equity,  must  do  equity  by 
allowing  the  mortgagee  a  reasonable  time  to  reinvest  his  money.**  The 
rule  of  course  does  not  apply  where  the  mortgagee  himself  demands 
payment,  or  takes  any  proceedings  to  enforce  his  demand.  Neither 
does  it  apply  when  he  comes  in  and  proves  his  debt  in  any  probate 
or  bankruptcy  proceedings;*^  nor  where  the  security  is  discharged  in 
the  natural  course  of  business  without  the  active. interference  of  the 
debtor,  out  of  other  security  held  for  the  same  debt,  as,  for  instance, 
by  the  payment  of  a  loss  upon  an  insurance  policy.  When  the  time  of 
notice  has  expired  the  mortgagee  is  bound  to  know  the  amount  due 
him,  and  to  accept  a  proper  tender  of  it.*'  He  may,  however,  be  jus- 

*  Barnes  v.  Boardman,  149  Mass.  "Baker  v.  Gavitt,  128  Mass.  93. 
106,  21  N.  B.  308,  per  C.  Allen,  J.;  "Browne  v.  Lockhart,  10  Sim. 
Gray  v.  Jenks,  3  Mason  (U.  S.)  520,  420,  424,  per  Shadwell,  V.  C;  Bart- 
Fed.  Gas.  No.  5720;  Baker  v.  Gavitty  lett  v.  Franklin,  15  W.  R.  1077. 
128  Mass.  93;  Slay  ton  v.  McInty^e^  "Fisher  on  Mort.  (3d  ed.)  §  1272. 
11  Gray  (Mass.)  271;  Howard  v.  "Matson  v.  Swift,  5  Jur.  645. 
Howard,  3  Mete.  (Mass.)  548;  Wade  "Harmer  v.  Priestley,  16  Beav. 
V.  Howard,  11  Pick.  (Mass.)  289,  569,  22  L.  J.  Ch.  (N.  S.)  1041; 
297.  Sharpnell  v.  Blake,  2  Eq.  Gas.  Abr. 

•^  Baker  v.  Gavitt,  128   Mass.  93.  604. 
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tified  in  a  qualified  refusal  of  a  tender,  although  it  be  of  the  proper 
amount,  as,  for  instance,  when  it  is  accompanied  by  a  deed  of  re- 
assignment to  be  executed  by  him  containing  covenants  on  his  part; 
and  he  is  entitled  to  a  reasonable  time  to  be  advised  whether  it  is 
proper  for  him.  to  execute  the  deed,  and  the  draft  of  it  should  have 
been  submitted  to  him  beforehand.  Lord  Hardwicke,  in  such  a  case, 
thought  a  week's  additional  time  and  interest  should  be  allowed.*' 

lio  such  rule  of  practice  exists  in  this  country,  though  there  may 
be  local  customs  in  regard  to  such  notice.  Provision  is  sometimes 
made  in  the  mortgage  itself,  or  by  a  separate  instrument,  that  a  cer- 
tain notice  shall  be  given  by  the  mortgagor  when  the  mortgage  is  al- 
lowed to  run  after  its  maturity. 

§  891.  Tender  on  or  before  law  day — ^Effect  where  mortgage  se- 
cures gift. — ^At  common  law  a  tender  made  at  the  law  day  and  refused 
satisfies  the  condition  of  the  mortgage  as  fully  as  if  payment  be 
made,  and  revests  the  estate  in  the  mortgagor,  who  may  re-enter 
forthwith.  But  if  the  mortgage  secures  a  debt,  this  subsists  as  a  per- 
sonal duty  after  the  estate  is  divested  by  the  tender,  and  may  be  re- 
covered as  a  personal  obligation  by  an  action  fit  law.**  If,  however, 
the  mortgage  secures  a  gift  which  is  not  a  debt,  the  gift  is  lost  with 
the  estate.*^  The  discharge  of  this  is  an  accidental  consequence  of 
the  tender,  there  being  no  debt  or  duty  remaining  whereon  to  ground 
an  action. 

"Wiltshire  v.  Smitli,  3  Atlc.  89;  ought  to  tender  the  money  is  of  this 

Wilshaw  V.  Smith,  9  Mod.  441.  discharged   for   ever   to   make   any 

"Wood  V.   Hoiland,   57  Arlj.  198,  other  tender;  but  if  it  were  a  dutie 

21  S.  W.  223;   Schearte  v.  Dodge,  33  hefore,  though  the  feoffer  enter  by 

Ark.   340;    Van  Husan  v.  Kanouse,  force  of  the  condition,  yet  the  debt 

13  Mich.  303;  Stockton  v.  Dundee  or  dutie  remaineth.  As  if  A  bor- 
Mfg.  Co.,  22  N.  J.  Eq.  56;  Shields  v.  roweth  a  hundred  pound  of  B  and 
Lozear,  34  N.  J.  L.  496,  3  Am.  Rep.  after  mortgageth  land  to  B  upon 
256;  Nelson  v.  Loder,  132  N.  Y.  288,  condition  for  payment  thereof;  it 
30  N.  E.  369.  A  tender  the  money  to  B  and  he 

^'SchearfE  v.  Dodge,  33  Ark.  840,  refuseth  it,  A  may  enter  into  the 

345;     Maynard    v.    Hunt,    5    Pick,  land,  and  the  land  is  freed  for  ever 

(Mass.)    240;    Darling  v.  Chapman,  of  the  condition,  but  yet  the  debt 

14  Mass.  101,  104;  Willard  v.  Har-  remaineth,  and  may  be  recovered 
vey,  5  N.  H.  252.  Littleton:  "And  by  action  for  debt.  But  if  A  with- 
note,  that  in  all  cases  of  a  certain  out  any  loane,  debt,  or  dutie  pre- 
summe  in  grosse  touching  lands  or  ceding,  infeoffe  B  of  land  upon  con- 
tenements,  if  lawful  tender  be  once  dition  for  the  payment  of  a  hun- 
refused,  he  which  ought  to  tender  dred  pound  to  B  in  nature  of  a 
the  money  is  of  this  quit,  and  fully  gratuitie  or  gift;  in  that  case,  it 
discharged  for  ever  afterward."  he  tender  the  hundred  pound  to 
209b.  Coke,  commenting:  "This  him  according  to  the  condition,  and 
is  to  be  understood,  that  he  that  he  refuseth  it,  B  hath  no  remedie 
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The  scarcity  of  cases  involving  the  right  of  a  debtor  to  pay  his 
debt  before  maturity  is  due  to  the  fact  that  a  creditor  rarely  refuses 
to  accept  a  premature  tender  of  his  debt  when  it  includes  interest  to 
the  date  of  maturity.  In  all  the  cases,  however,  where  the  question 
has  been  decided  under  the  common  law,  it  has  been  held  that  the 
creditor  can  not  be  compelled  to  give  up  his  investment  before  ma- 
turity.^" 

§  892.  Effect  of  tender  after  breach  of  condition. — ^A  tender  of  the 
amount  due  on  a  mortgage  after  breach  of  the  condition  does  not 
operate  at  common  law  as  a  discharge  of  the  debtor's  liability.^^  If 
a  debtor  wishes  to  extinguish  his  liability  for  subsequently  accruing 
interest,  or  is  seeking  some  affirmative  relief,  the  tender  must  be  kept 
good,  to  avail  anything.  ^^ 

There  can  be  no  foreclosure  of  the  mortgage  while  the  tender  is 
kept  alive.^' 

To  constitute  a  sufficient  tender  it  must  include  interest  from  ma- 
turity to  the  date  of  the  tender,^*  and  if  the  mortgage  provides  for 
attorney's  fees  for  collection  or  suit,  the  tender  must  include  the  at- 


thereafter,  and  so  is  our  author  in 
this  and  in  his  other  cases  of  like 
nature  to  be  understood."       §   338. 

■^"Abbe  V.  Goodwin,  7  Conn.  377; 
Bowen  v.  Julius,  141  Ind.  310,  40 
N.  E.  700;  Quynn  v.  Whetcroft,  3 
Harr.  &  McH.  (Md.)  136,  1  Am. 
Dec.  375;  Buchanan  v.  Selden,  43 
Nebr.  559,  61  N.  W.  732;  Pyross  v. 
Fraser,  82  S.  Car.  498,  64  S.  E.  407, 
23  L.  R.  A.  (N.  S.)  403,  129  Am.  St. 
901;  Brown  v  Cole,  14  Sim.  427. 

"^Phelps  V.  Sage,  2  Day  (Conn.) 
151;  Storey  v.  Krewson,  55  Ind. 
397;  Rowell  v.  Mitchell,  68  Maine 
21;  Erskine  v.  Townsend,  2  Mass. 
493,  3  Am.  Dec.  71;  Currier  v.  Gale, 
9  Allen  (Mass.)  522;  Holman  v. 
Bayley,  3  Mete.  (Mass.)  55;  May- 
nard  v.  Hunt,  5  Pick.  (Mass.  240; 
Shields  v.  Lozear,  34  N.  J.  L.  496,  3 
Am.  Rep.  256.  See  also  Strickland 
V.  Clements,  83  Ark.  484,  104  S.  W. 
175;  Murray  v.  O'Brien,  56  Wash. 
361,  105  Pac.  840.     See  ante  §  9. 

"^McCalley  v.  Otey,  99  Ala.  584, 
12  So.  806;  Alexander  v.  Caldwell, 
61  Ala.  543;  Greer  v.  Turner,  36 
Ark.  17;  Schearff  v.  Dodge,  33  Ark. 
340;  Grain  v.  McGoon,  86  111.  431, 
29  Am.  Rep.  37;  Stow  v.  Russell,  36 
111.  18;  Browu  v.  Lawton,  87  Maine 


83,  32  Atl.  733;  Morrill  v.  Everett, 
83  Maine  290,  22  Atl.  172;  Felker  v. 
Hazelton,  68  N.  H.  304,  38  Atl.  1051; 
Allen  V.  Cheever,  61  N.  H.  32;  Frost 
V.  Flanders,  37  N.  H.  549;  Nelson 
V.  Loder,  132  N.  Y.  288,  30  N.  B. 
369,  af£g.  7  N.  Y.  S.  849;  Tut- 
hill  V.  Morris,  81  N.  Y.  94,  100;  Har- 
ris V.  Jex,  55  N.  Y.  421,  425;  Gyles 
V.  Hall,  2  P.  Wms.  378;  Bishop  v. 
Church,  2  Ves.  Sr.  371;  Garforth  v. 
Bradley,  2  Ves.  Sr.  675,  678.  See  also 
Strickland  v.  Clements,  83  Ark.  484, 
104  S.  W.  175;  Matthews  v.  Lind- 
say, 20  Fla.  962;  Grain  v.  McGoon, 
86  111.  431,  29  Am.  Rep.  37;  Cowles 
V.  Marble,  37  Mich.  158;  Knollen- 
berg  V.  Nixon,  171  Mo.  445,  72  S.  W. 
41,  94  Am.  St.  790;  Hudson  Bros. 
Comm.  Co.  v.  Glencoe  Gravel  Co., 
140  Mo.  103,  41  S.  W.  450,  62  Am. 
St.  722;  McClung  v.  Missouri  Trust 
Co.,  137  Mo.  106,  38  S.  W.  578;  Tut- 
hill  v.  Morris,  81  N.  Y.  94;  Ordway 
V.  Farrow,  79  Vt.  192,  64  Atl.  1116. 

■^  Strickland  v.  Clements,  83  Ark. 
484,  104  S.  W.  175;  Bloom  v.  Mc- 
Gehee,  38  Ark.  329;  Hamlett  v.  Tall- 
man,  30  Ark.  505. 

"Tidwell  V.  Wittmeier,  150  Ala. 
253,  43   So.  782. 
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torney's  fees  where  the  mortgage  is  in  the  hands  of  an  attorney  for 
collection  at  the  time  of  the  tender.^^ 

It  has  been  held  that  after  foreclosure  and  while  the  right  of  re- 
demption exists,  a  tender  of  the  amount  required  to  redeem  stops  the 
running  of  interest  on  the  redemption  money.°* 

The  appropriate  office  of  a  tender,  then,  is  to  relieve  the  debtor 
from  subsequently  accruing  interest,  to  preserve  the  right  of  redemp- 
tion, or  to  protect  him  from  the  costs  of  a  suit  to  redeem.  "But  a 
tender,"  says  Mr.  Justice  Depue  in  a  case  before  the  Court  of  Errors 
of  New  Jersey,^'  "though  it  is  equivalent  to  performance,  where  the 
question  is  whether  the  party  is  in  default,  is  not  a  satisfaction  or 
an  extinguishment  of  a  debt.  Tender  of  the  mortgage  debt  on  the  day 
named  is  performance  of  the  condition,  and,  by  force  of  the  terms  of 
the  condition,  determines  the  estate  of  the  mortgagee,  and,  the  con- 
dition being  complied  with,  the  land  reverts  to  the  mortgagor  by  the 
simple  operation  of  the  condition."  And  yet  in  New  Jersey  payment 
operates  as  an  extinguishment  of  the  mortgage  debt,  this  being  re- 
garded as  the  principal  and  the  security  the  accessory;  and  therefore 
whatever  discharges  the  debt  is  held  to  discharge  the  security.  But  no 
reason  founded  on  principle,  declares  the  judge  just  quoted,  can  be 
assigned  for  giving  that  effect  to  a  tender  after  forfeiture. 

§  893.  Rule  that  tender  after  maturity  discharges  lien. — ^The  rule 
in  several  states,  however,  is  that  a  tender  of  the  amount  due  on  a 
mortgage  after  the  day  fixed  for  payment  is  a  discharge  of  the  lien 
just  as  much  as  payment  is,  and  in  the  same  way  that  a  tender  at  com- 
mon law  made  upon  the  day  named  in  the  condition  for  payment  has 

"  Easton  v.  "Woodbury,  71  S.  Car.  the  debt.    If  the  form  of  the  instru- 

250,  50  S.  E.  790.  ment  which  evidences  the  debt  is 

« Turner  v.  Watkins,  31  Ark.  429;  overlooked,    and    the    question    is 

Manning  v.  Burges,  1  Ch.  Cas.  29,  viewed  in  the  aspect  in  which  the 

22  Eng.  Reprint  678.  indebtedness  immediately  arose,  the 

"  Shields  V.  Lozear,  34  N.  J.  L.  tender  does  not  pay  or  discharge 
496,  3  Am.  Rep.  256.  "Where,  as  in  the  debt;  and  though  it  will  avail 
this  case,"  he  says,  "the  mortgage  to  arrest  the  accruing  of  Interest, 
Is  accompanied  by  a  bond,  to  hold  and  to  free  the  debtor  from  costs, 
that  a  tender  after  default  extin-  it  will  be  deprived  of  that  efllcacy 
guished  the  mortgage,  for  the  rea-  by  a  subsequent  demand  and  re- 
son  that  after  such  default  it  re-  fusal.  If  legal  analogy  is  to  be  pur- 
mains  only  a  security  for  the  debt,  sued.  It  could  lead  no  further  than 
will  lead  to  the  incongruity  of  giv-  to  deprive  the  mortgage  of  opera- 
ing  to  the  tender  an  effect  with  re-  tion  beyond  the  amount  due  when 
spect  to  the  security  which,  by  the  the  tender  was  made,  leaving  the 
rules  of  pleading  and  established  question  of  subsequently  accruing 
principles  of  law,  the  court  must  interest  and  costs  to  be  raised  by 
deny  in  an  action  on  the  bond,  the  subsequent  demand  and  re- 
which  is  the  immediate  evidence  of  fusal." 
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this  effect.^*  The  lien  of  the  mortgage  is  thereby  ipso  facto  discharged, 
and  the  holder  of  the  mortgage  can  only  look  to  the  personal  respon- 
sibility of  the  person  liable  for  the  mortgage  debt.  To  have  this  effect 
it  is  not  even  necessary  that  the  money  should  be  brought  into  court, 
or  that  it  should  be  shown  that  the  tender  has  ever  since  been  kept 
good.°*  This  view  of  the  effect  of  a  tender  made  after  the  law  day  is 
founded  upon  the  departure  made  from  the  common-law  doctrine  that 
the  mortgage  creates  an  estate  in  fee  in  the  mortgagee,  subject  to  be 
defeated  by  performance  of  the  condition;  the  mortgage  being  re- 
garded merely  as  a  pledge  of  the  land  of  which  the  mortgagor  remains 
the  owner,  the  tender  after  breach  of  the  condition  is  regarded  as  hav- 
ing the  same  result  as  a  tender  made  in  case  of  a  pledge  of  personal 
property,  in  respect  to  which  the  rule  is,  that  a  tender  and  refusal  at 
any  time  of  the  full  amount  of  the  debt  extinguishes  the  lien  of  the 
pledge."" 


"Renard  v.  Clink,  91  Mich.  1,  51 
N.  W.  692;  Stewart  v.  Brown,  48 
Mich.  383,  12  N.  W.  499;  Sager  v. 
Tupper,  35  Mich.  134;  Eslow  v. 
Mitchell,  26  Mich.  500;  Thornton  v. 
Nat.  Exchange  Bank,  71  Mo.  221; 
Houbie  v.  Volkening,  49  How.  Pr. 
(N.  Y.)  169;  Jackson  v.  Crafts,  18 
Johns.  (N.  Y.)  110;  Hartley  v.  Ta- 
tham,  1  Keyes  (N.  Y.)  222;  Kort- 
right  v.  Cady,  21  N.  Y.  343,  revg.  23 
Barb.  490,  5  Abb.  Pr.  358,  78  Am. 
Dec.  145;  Edwards  v.  Farmers'  P. 
Ins.  &c.  Co.,  21  Wend.  (N.  Y.)  467, 
26  Wend.  541;  Mankel  v.  Belscamp- 
er,  84  Wis.  218,  54  N.  W.  500;  Breit- 
enbach  v.  Turner,  18  Wis.  140.  See 
also  Ferguson  v.  Popp,  42  Mich.  115, 
3  N.  W.  287;  Fuller  v.  Parrish,  3 
Mich.  211;  Olmstead  v.  Tarsney,  69 
Mo.  396;  Cupples  v.  Galligan,  6  Mo. 
App.  62;  Security  State  Bank  v. 
Waterloo  Lodge,  85  Nebr.  255,  122 
N.  W.  992;  Murray  v.  O'Brien,  56 
Wash.  361,  105  Pac.  840.  In  New 
Hampshire,  payment  after  the  day 
is  provided  for  by  statute.  But  in 
making  tender  the  money  must  be 
brought  into  court.  Bailey  v.  Met- 
calf,  6  N.  H.  156;  Robinson  v. 
Leavitt,  7  N.  H.  73,  93;  Swett  v. 
Horn,  1  N.  H.  332;  Kronebusch  v. 
Raumin,  6  Dak.  243,  42  N.  W.  656. 
See  also  Salinas  v.  Ellis,  26  S.  Car. 
337,  2  S.  E.  121;  Wood  v.  Babb,  16 
S.  Car.  427. 

"Ferguson  v.  Popp,  42  Mich.  115, 


Z  N.  W.  287;  Potts  v.  Plaisted,  30 
Mich.  149;  Van  Husan  v.  Kanouse, 
13  Mich.  803;  Caruthers  v.  Hum- 
phrey, 12  Mich.  270;  Moynahan  v. 
Moore,  9  Mich.  9,  77  Am.  Dec.  468; 
Kortright  v.  Cady,  21  N.  Y.  343,  78 
Am.  Dec.  145;  Arnot  v.  Post,  6  Hill 
(N.  Y.)  65,  revd.  2  Denio  344;  Man- 
kel v.  Belscamper,  84  Wis.  218,  54 
N.  W.  500. 

«» Kortright  v.  Cady,  21  N.  Y.  343. 
78  Am.  Dec.  145,  per  Davies,  J.; 
Comyn's  Dig.  tit.  Mort.  A.;  Coggs 
V.  Bernard,  2  Lord  Ray.  909,  per 
Holt,  C.  J.  The  history  of  this  in- 
equitable doctrine  in  New  York 
shov/s  considerable  shifting  back 
and  forth  before  it  finally  became 
settled  law  by  the  decision  of  Kort- 
right V.  Cady.  It  was  first  asserted 
in  Jackson  v.  Crafts,  18  Johns.  (N. 
Y.)  110,  and  it  is  declared  the  deci- 
sion was  founded  on  a  misappre- 
hension of  Littleton,  207  a.  209  b. 
It  was  then  denied  by  the  Chancel- 
lor in  Merritt  v.  Lambert,  7  Paige 
(N.  Y.)  344,  and  reaffirmed  in  the 
Supreme  Court  in  Edwards  v. 
Farmers'  Fire  Ins.  &c.  Co.,  21  Wend. 
(N.  Y.)  467,  and  in  the  Court  of  Er- 
rors, in  the  same  case,  26  Wend. 
(N.  Y.)  541;  and  then  by  the  Su- 
preme Court  in  Arnot  v.  Post,  6 
Hill  (N.  Y.)  65;  and  again  denied 
by  the  Court  of  Errors,  reversing 
this  case,  2  Denio  (N.  Y.)  344.  It 
was  finally  set  at  rest  in  Kortright 


§  893 


PAYMENT   AND   DISCHARGE 


454 


In  order  that  a  tender  of  the  debt  after  maturity  may  have  the 
effect  to  discharge  the  lien  it  must  be  kept  good,  and  the  money  paid 
into  court."^ 

To  establish  a  tender  which  ■will  discharge  the  mortgage  under  this 
rule,  the  proof  must  be  clear  that  the  tender  was  fairly  made  and 
deliberately  refused  by  the  holder  of  the  mortgage,  or  by  some  one 
who  had  authority  from  him  to  refuse  it;  and  the  proof  must  also  be 
clear  that  the  full  amount  due  was  absolutely  and  unconditionally 
tendered.^^ 

The  same  distinction  is  taken  under  this  rule  that  prevails  at  com- 
mon law,  that,  when  the  mortgage  is  given  to  secure  a  debt,  that  is 
not  discharged  by  the  tender,  though  when  it  secures  a  gift  all  remedy 
to  recover  the  sum  secured  is  gone.  It  is  established  by  the  authori- 
ties that,  when  the  only  effect  of  the  tender  is  to  extinguish  the  lien, 
it  is  not  necessary  to  follow  up  the  tender  with  the  averment  of  touts 
temps  prist,  and  with  bringing  the  money  into  court  j"^  but  that. 


V.  Cady.  The  tendency  since  that 
time  has  been  to  restrict  and  limit 
the  doctrine  rather  than  to  extend 
it.  Harris  v.  Jex,  66  Barb.  (N.  Y.) 
232,  affd.  55  N.  Y.  421,  14  Am.  Rep. 
285;  Graham  v.  Linden,  50  N.  Y.  547; 
Frost  V.  Yonicers  Sav.  Bank,  8  Hun 
26,  70  N.  Y.  553,  26  Am.  Rep.  627. 
As  to  the  embarrassments  which 
some  judges  have  thought  would  at- 
tend the  adoption  of  this  rule,  Mr. 
Justice  Davies,  in  the  court  of  Ap- 
peals of  New  York  (Kortright  v. 
Cady,  21  N.  Y.  343,  353),  says:  "If 
the  mortgagor  does  not  tender  the 
full  amount  due,  the  lien  of  the 
mortgage  is  not  extinguished.  The 
mortgagee  runs  no  risks  in  accept- 
ing the  tender.  If  it  is  the  full 
amount  due,  his  mortgage  lien  is  ex- 
tinguished and  his  debt  is  paid. 
This  is  all  he  has  a  right  to  demand 
or  expect,  and  all  he  can  in  any  con- 
tingency obtain.  His  acceptance  of 
the  money  tendered,  if  inadequate 
and  less  than  the  amount  actually 
due,  only  extinguishes  the  lien  pro 
tanto,  and  the  mortgage  remains  in- 
tact for  the  residue.  A  much  great- 
er hardship  might  be  imposed  and 
serious  injury  be  produced  by  hold- 
ing that  the  mortgagor  can  not  ex- 
tinguish the  lien  of  the  mortgage 
by  a  tender  of  the  full  amount  due. 
It  has  never  occurred  to  any  judge 
to  argue  that  a  pawnee  was  in  great 


peril,  and  in  danger  of  losing  the 
benefit  of  his  pawn,  by  the  enforce- 
ment of  the  well-settled  rule  that 
a  tender  of  the  amount  of  the  loan 
and  interest,  and  refusal,  extin- 
guished the  lien  on  the  pawn.  Lit- 
tleton well  says  (Litt.  207  a),  that 
it  shall  be  accounted  a  man's  folly 
that  he  refused  the  money  when  a 
lawful  tender  of  it  was  made  to 
him.  The  only  effect  upon  the 
rights  of  the  mortgagee  is,  that  the 
land  or  thing  pledged  is  released 
from  the  lien,  but  the  debt  remain- 
eth."  This  rule,  however,  has  giv- 
en occasion  to  much  litigation,  and 
sometimes  to  the  working  of  great 
injustice.  See  Kortright  v.  Cady, 
21  N.  Y.  343,  further,  for  a  very  full 
and  able  discussion  of  the  whole 
subject  of  the  tender  of  a  mortgage 
debt.  See  also  Merrit  v.  Lambert, 
7  Paige  (N.  Y.)  344;  Edwards  v. 
Farmers'  F.  Ins.  &c.  Co.,  21  Wend. 
(N.  Y.)   467,  26  Wend.  541. 

■»  Greer  v.  Turner,  36  Ark.  17; 
Matthews  v.  Lindsay,  20  Fla.  962; 
Grain  v.  McGoon,  86  111.  431,  29  Am. 
Rep.  37. 

=' Parks  v.  Allen,  42  Mich.  482,  4 
N.  W.  227;  Canfield  v.  Conkling,  41 
Mich.  371,  2  N.  W.  191;  Tuthill  v. 
Morris,  81  N.  Y.  94. 

°» Kortright  v.  Cady,  21  N.  Y.  343, 
354;  Hunter  v.  Le  Conte,  6  Cow. 
(N.  Y.)  728,  78  Am.  Dec.  145. 
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when  the  tender  operates  to  discharge  the  debt  or  sum  owing,  such 
averment  and  payment  of  money  into  a  court  is  essential  to  a  good 
plea  of  tender.** 

But  even  if  a  sujBBcient  tender  be  made  out,  the  mortgagor  can  not 
come  into  a  court  of  equity  to  have  the  mortgage  decreed  to  be  sur- 
rendered or  extinguished,  without  paying  the  amount  equitably  due 
under  it."" 

But  this  rule  is  limited  in  its  operation  to  defenses  to  the  enforce- 
ment of  the  mortgage.  It  does  not  avail  a  mortgagor  who  seeks  a  dis- 
charge of  his  mortgage ;  for  when  he  seeks  relief  in  a  court  of  equity 
he  must  do  equity,  and  must  pay  the  mortgage  debt.  The  tender  then 
avails  merely  to  stop  the  interest  and  not  to  discharge  the  debt.*® 
Moreover,  one  designing  to  make  a  tender  with  the  purpose  of  insist- 
ing, in  case  of  refusal,  that  the  mortgage  lien  is  discharged,  is  bound 
to  act  in  a  straightforward  way  and  distinctly  and  fairly  make  known 
his  true  purpose  without  mystery  or  ambiguity,  and  allow  reasonable 
opportunity  for  intelligent  action  by  the  holder  of  the  mortgage. *'' 

The  mortgagor  by  his  subsequent  acts  and  dealings  may  waive  his 
tender,  and  he  does  this  by  afterward  accepting  a  discharge,  though 
saying  at  the  time  that  he  would  take  his  own  time  to  pay;  for  he 
thereby  recognizes  the  mortgagee's  right  to  demand  and  receive  the 

"Giles  v.  Hartis,  1  Lord  Ray.  254;  ment  of  the  mortgage.  A  party- 
Hume  V.  Peploe,  8  Bast  168.  In  the  coming  into  equity  for  aflirmative 
latter  case  Lord  Ellenborough,  C.  J.,  relief  must  himself  do  equity,  and 
stopped  the  counsel  who  was  to  have  this  would  require  that  he  pay  the 
argued  in  support  of  the  tender,  and  debt  secured  by  the  mortgage  and 
asked  if  he  could  show  any  case  the  costs  and  interest,  at  least  up 
where  an  averment  of  touts  temps  to  the  time  of  the  tender.  There 
prist  was  holden  not  to  be  necessary  can  be  no  pretense  of  any  equity 
in  a  plea  of  tender;  saying  it  was  in  depriving  the  creditor  of  his  se- 
expressly  decided  to  be  necessary  in  curity  for  his  entire  debt,  by  way  of 
Giles  V.  Hartis,  and  was  one  of  those  penalty  for  having  declined  to  re- 
landmarks  in  pleading  that  ought  ceive  payment  when  offered.  The 
not  to  be  departed  from.  most     that      could      be      equitably 

""Tuthill  V.   Morris,  81  N.  Y.   94.  claimed   would   be    to    relieve    the 

Upon   this   point   Rapallo,   J.,   said:  debtor  from  the  payment  of  interest 

"Although  the  authorities  cited  sus-  and  costs  subsequently  accruing,  and 

tain   the   proposition   that,   when   a  to  entitle  him  to  this  relief  he  should 

tender  has  been  duly  made  of  the  have  kept  his  tender  good  from  the 

full  amount  due,   it  will  discharge  time  it  was  made.     If  any  further 

the    lien,    and   be   a    good    defense  advantage  is  gained  by  a  tender  of 

against     its     enforcement     without  the  mortgage  debt,  it  must  rest  on 

the    tender    being    kept    good,   yet  strict  legal  rather  than  on  equitable 

we    are    clearly    of    opinion    that  principles."     Tuthill  v.   Morris,   81 

it  should  be  kept  good  in  order  to  N.  Y.  94. 

entitle  the  mortgagor  to  the  aflarm-  ""Cowles  v.  Marble,  37  Mich.  158. 

ative  relief  which  he  seeks  in  this  ""  Proctor    v.    Robinson,    35    Mich, 

action,    and    which    the    judgment  284;  Frost  v.  Yonkers  Savings  Bank, 

awards  him,  namely,  the  extinguish-  70  N.  Y.  553,  26  Am.  Rep.  627. 
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debt.°^  But  if  a  mortgagee  acting  in  good  faith  refuses  a  tender 
through  a  mistake  as  to  his  legal  rights,  the  lien  of  the  mortgage  is 
not  discharged.  Thus,  where  the  assignee  of  a  mortgage  forecloses  the 
mortgage  before  recording  the  assignment,  a  subsequent  refusal  by  the 
assignee,  believing  that  he  had  acquired  title  by  the  foreclosure,  to  ac- 
cept a  tender  by  the  mortgagor  of  the  amount  due  on  the  mortgage, 
exclusive  of  costs,  does  not  discharge  the  lien,  and  the  assignee,  after 
recording  the  assignment,  may  maintain  a  bill  in  equity  to  foreclose 
the  mortgage.^^ 

Since  the  doctrine  that  a  tender  of  the  amount  of  the  mortgage 
debt  releases  the  lien  rests  on  the  principle  that  the  debt  is  the  prin- 
cipal thing  and  the  mortgage  a  mere  incident  thereto,  it  would  seem 
to  follow  that  a  tender  after  foreclosure  has  not  the  effect  of  divesting 
the  title  of  the  purchaser  at  a  foreclosure  sale,  and  such  is  the  holding 
of  the  few  cases  which  have  passed  on  the  question  in  the  absence  of 
statutory  regulation  on  the  subject/" 

In  California  it  is  provided  by  statute  that  a  tender  of  the  redemp- 
tion money  after  a  mortgage  foreclosure  "is  equivalent  to  payment." 
Under  this  statutory  provision  it  has  been  held  that  the  title  of  the 
purchaser  at  a  foreclosure  sale  is  divested  by  a  tender.' "^ 

§  894.  Sufficiency  of  tender. — Questions  relating  to  the  suiBciency 
of  tenders  are  perhaps  of  less  frequent  occurrence  in  this  country  than 
in  England,  chiefly  for  the  reason  that  custom  has  there  established 
the  rule  that,  after  the  day  of  payment  has  passed,  the  mortgagee  is 
entitled  to  six  months'  notice  of  payment,  or  to  interest  for  that  period 
in  lieu  of  notice,  while  here  no  such  general  rule  prevails.  And  if  there 
be  any  doubt  in  regard  to  the  sufficiency  of  a  tender  that  has  been 
made,  there  is  generally  no  difficulty  in  the  way  of  making  a  new 
tender  without  material  loss;  and  proceedings  for  redemption  may 
generally  be  commenced  at  any  time,  either  with  or  without  a  previous 
tender. 

Questions  of  tender,  however,  assume  great  importance  in  those 
states  where  the  effect  of  the  tender  is  wholly  to  discharge  the  mort- 
gage lien,  especially  where  the  rule  is  also  established  that  a  tender 
may  have  this  effect  even  when  the  tender  is  not  kept  good  by  a  pay- 
ment into  court,  or  by  constantly  and  at  all  times  having  the  money 
ready  to  pay  over. 

°«Fry  v.  Russell,  35  Mich.  229.  Scobee  v.  Jones,  1  Dana  (Ky.)  13; 

""Renard  v.  Clink,  91  Mich.  1,  51  Gentles   v.    Canada   Permanent   &c. 

N.  W.  692.  Mtg.   Corp.,   32   Ont.   488. 

"Smith   v.   Anders,   21   Ala.   782;  "Leet    v.    Armbruster,    143    Cal. 
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A  tender  was  not  kept  good  when,  after  making  it,  tlie  debtor  de- 
posited the  money  to  his  own  use  in  a  bank,  and  a  part  of  the  sum  was 
afterward  drawn  out,  and  it  was  not  shown  that  other  money  was  kept 
ready  to  supply  its  place  when  called  for.''^ 

To  be  effective  the  tender  must  be  open,  fair,  and  reasonable.'^  It 
must  be  so  clear  and  explicit  as  to  leave  no  doubt  of  the  intention  to 
satisfy  and  discharge  the  mortgage.'*  The  person  making  the  tender 
must  act  in  a  straightforward  way,  and  distinctly  make  known  his 
true  purpose  to  the  holder  of  the  mortgage.'^ 

The  conduct  of  the  mortgagee  may  be  such  as  to  exonerate  the 
debtor  from  making  a  tender,  as,  for  instance,  when  it  shows  conclu- 
sively that  a  proper  tender  would  not  be  accepted.'"  But  a  mere 
claim  of  more  than  is  really  due  does  not  have  this  efEect,  because 
the  creditor  may,  upon  the  tender  being  actually  made,  accept  the 
amount." 

A  tender  will  be  without  avail  either  to  discharge  the  lien  or  to 
stop  the  running  of  interest,  or  to  avoid  liability  for  costs,  unless  it- 
be  for  the  whole  amount  of  the  mortgage  debt,  and  not  merely  that 
portion  of  it  which  is  due,'^  unless  the  tender  be  made  pursuant  to  a 
provision  in  the  mortgage  to  accept  less  than  the  full  amount  of  the 
debt." 

The  tender  must  be  made  unconditionally  j'"  but  the  person  making 
a  tender  to  one  who  claims  to  be  the  assignee  of  the  mortgage,  may 
require  proof  of  the  latter's  authority  to  collect  the  debt.*^  This  rule 
is  not  affected  by  the  fact  that  only  a  portion  of  the  amount  due  be- 
longs to  the  holder  of  the  mortgage,  and  the  balance  to  some  other 
person,  for  whom  he  holds  the  mortgage  in  trust,'^  or  that  the  mort- 

663,  77  Pac.   653;    Hershey  v.  Den-  Iowa  694,  77  N.  W.  489;   Vaupoll  v. 

nis,  58  Cal.  77.  Woodward,    2    Sandf.    Ch.    (N.    Y.) 

'^  Grain  v.  McGoon,  86  111.  431,  29  143;    Atkinson  v.   Morrissy,   3   Ore. 

Am.  Rep.  37.  332;    Scarfe  v.   Morgan,  4  M.  &  W. 

''Darling  v.   Chapman,   14   Mass.  270;    Kerford  v.   Mendel,   28   L.   J. 

101;    Post  V.    Springsted,    49    Mich.  Ex.  303. 

90,  13  N.  W.  370;  Reynolds  v.  Price,  "  Ashmole  v.  Wainwright,  2  Q.  B. 

88  S.  Car.  525,  71  S.  E.  51;    Haney  (Ad.    &    El.    N.    S.)    837;    Allen   v. 

V.  Clark,  65  Tex.   93;    Lockridge  v.  Smith,  12  C.  B.   (N.  Car.)    638. 

Lacey,  30  U.  C.  Q.  B.  494.  "Cupples  v.  Galligan,  6  Mo.  App. 

"  Proctor   V.    Robinson,    35    Mich.  62;  Graham  v.  Linden,  50  N.  Y.  547. 

284;    Frost  v.   Yonkers   Sav.    Bank,  ™  Juckett  v.  Fargo  Mercantile  Co., 

70  N.    Y.    553,    26    Am.    Rep.    627;  19  S.  Dak.  150,  102  N.  W.  604. 
Stansbury   v.    Embrey,     128     Tenn.  '"Sager  v.   Tupper,  35  Mich.  134. 
103,  158  S.  "W.  991,  47  L.  R.  A.   (N.  See  also  Mott  v.  Rutter  (N.  J.  Ch.), 
S.)   980.  54  Atl.  159,  affd.  66  N.  J.  Bq.  435, 

"  Reynolds  v.  Price,  88  S.  Car.  525,     57  Atl.  1132. 

71  S.  E.  51.  ^  Kennedy  v.  Moore,  91  Iowa  39, 
™Gorham  v.  Farson,  119  111.  425,     58  N.  W.  1066. 

10  N.  E.  1;  Steckel  v.  Standley,  107        »^  Graham  v.  Linden,  50  N.  Y.  547. 
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gagee  has  received  rents  for  which  he  ought  to  account,  but  the 
amount  of  them  has  not  been  adjusted.*'^ 

In  order  to  constitute  a  sufficient  tender  the  debtor  need  not  actually 
produce  the  money  where  the  mortgagee  refuses  to  accept  it,  knowing 
that  the  debtor  has  the  money  at  hand.** 

The  mortgagee  has  no  right  to  attack  a  tender  on  the  ground  that 
there  was  a  slight  deficiency  in  the  amount  tendered  where  he  refused 
the  tender  on  other  grounds.*^ 

§  895.  Who  may  make  a  tender. — A  mere  stranger  has  no  right  to 
tender  money  to  discharge  an  incumbrance  on  the  property,  or  re- 
deem it.  But  one  who  has  an  interest  in  the  property  mortgaged  is  not 
a  stranger.*  °  So  the  rule  that  a  tender  of  the  amount  of  the  mortgage 
debt,  in  order  to  extinguish  the  mortgage  lien  must  be  made  by  one 
having  the  right  to  make  it,  and  can  not  be  made  by  a  stranger  to  the 
transaction,  has  been  upheld  by  a  few  recent  cases.*'  But  tender  by 
an  agent  or  attorney  with  authority  discharges  the  lien.**  And  a 
tender  made  by  a  person  without  authority  may  be  ratified.** 

The  mortgagor,  not  only  while  he  remains  the  owner  of  the  mort- 
gaged estate,  but  as  well  after  he  has  sold  it,  has  the  right  to  pay  the 
mortgage  debt  and  require  satisfaction  f  and  of  course,  the  debt  being 
his,  he  can  make  a  good  tender  of  payment.  One  who  has  purchased 
the  property  subject  to  the  mortgage,  and  assumed  the  payment  of  it, 
has  of  course  the  same  right,  for  he  has  thus  made  the  debt  his  own. 
But  it  has  been  questioned  whether  a  grantee  who  has  merely  bought 
the  equity  of  redemption  subject  to  the  mortgage,  without  incurring 
any  personal  liability  in  respect  to  it,  has  the  right  to  discharge  the 
lien  by  a  tender.  It  is  claimed  that  he  has  merely  a  right  to  redeem 
the  land.'^ 

^  Bailey  v.  Metcalf,  6  N.  H.  156.  «» Forderer  v.   Schmidt,   154   Fed. 

»*  Smith    V.    Old    Dominion    Bldg.  475,    84   C.   C.   A.    426;    Kincaid   v. 

&c.  Assn.,  119  N.  Car.  257,  26  S.  E.  Brunswick    School    Dist,    11    Maine 

40.  188. 

»=  Taylor  v.  King  (S.  Car.),  81  S.  '"Blim   v.   Wilson,   5   Phil.    (Pa.) 

E.  172.  78.     See   also   Loftis  v.   Alexander, 

^  Loftis  V.  Alexander,  139  Ga,  346,  139  Ga.  346,  77  S.  E.  169,  Ann.  Cas. 

77  S.  E.  169,  Ann.  Cas.  1914  B,  718.  1914  B,  718;   Porter  v.  Farmers'  &c. 

»'  Loftis    V.    Alexander,     139     Ga.  Sav.  Bank,  143  Iowa  629,  120  N.  W. 

346,  77  S.  E.  169,  Ann.  Cas.  1914  B,  633;    Graffin  v.  State,  103  Md.  171, 

718;    Porter    v.    Farmers'    &c.    Sav.  63  Atl.  373;    Brunswick  Realty  Co. 

Bank  of  Lone  Tree,  143   Iowa  629,  v.  University  Inv.  Co.,  43  Utah  75, 

120  N.  W.  633;  Grafflin  v.  State,  103  134  Pac.  608;    Gunby  v.  Ingram,  57 

Md.    171,    63    Atl.    373;    Brunswick  Wash.  97,  106  Pac.  495,  36  L.  R.  A. 

Realty  Co.  v.  University  Inv.   Co.,  fN.  S.)   232. 

43  Utah  75,  134  Pac.  608.  "'Harris  v.  Jex,  66  Barb.   (N.  Y.) 

''Mahler  v.  Newbaur,  32  Cal.  168,  232,  14  Am.  Rep.  285.  "But  how  is 

91  Am.  Dec.  571.  the  land  to  be  redeemed  from  the 

/ 
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A  purchaser  of  a  portion  of  the  mortgaged  premises  can  not  make 
an  efEectnal  tender  of  that  portion  of  the  mortgage  debt  which  per- 
tains to  the  portion  of  the  premises  purchased  by  him.  unless  the 
mortgage  provides  for  a  release  of  such  portion  upon  the  payment  of 
a  certain  part  of  the  debt  secured."^ 

A  junior  incumbrancer,  having  the  right  to  redeem,  may  make  a 
tender  with  the  same  effect  that  the  mortgagor  himself  may.°^ 

§  896.  To  whom  tender  must  be  made. — ^The  general  rule  is  that 
tender  must  be  made  to  the  creditor,'*  to  the  person  named  in  the 
contract,""  or  to  a  person  duly  authorized  to  accept  it.""  But  a  per- 
son making  the  tender  may  require  proof  of  an  agent's  authority  to 
receive  payment  of  the  debt,  and  may  demand  surrender  of  the  note 
and  mortgage  and  a  release  or  satisfaction  of  the  record."'' 

The  mere  fact  that  a  trustee  in  a  deed  of  trust  to  secure  a  debt  has 
sold  real  estate  for  the  creditor  or  collected  rents  for  him,  does  not 
entitle  such  trustee  to  collect  the  debt  and  cancel  the  deed."' 

A  tender  must  in  general  be  made  to  the  person  who  has  the  legal 
estate  and  the  right  to  reconvey,  or  to  enter  satisfaction  of  the  mort- 
gage."" If  the  mortgage  has  been  assigned,  and  the  debtor  has  actual 
or  constructive  notice  of  the  assignment,  the  tender,  to  be  effectual, 
must  be  made  to  the  assignee.^   But  if  the  assignment  has  not  been 

lien    of   the    mortgage?"    asks    Mr.  upon  another  point  and  declined  to 

Justice  Learned.     "Not,   I   suppose,  pass  upon  this. 

hy  a  mere  tender  which  is  not  kept  "  Flake  v.  Nuse,   51  Tex.   98. 

good,  but  by  actual  payment,  or  by  "  Schmittdiel  v.  Moore,  120  Mich. 

bringing  the  money  into  court  for  199,  79  N.  W.  195;   Sager  v.  Tupper, 

the  purpose  of  payment.    The  mere  35  Mich.  134;  Frost  v.  Yonkers  Sav- 

owner  of  the  equity  of  redemption  ings  Bank,  8  Hun  26,  70  N.  Y.  553, 

owes  no  debt.     It  can  not  bo  said  26  Am.  Rep.  627;  Dings  v.  Parshall, 

in  respect  to  him,  as  it  is  said  in  7  Hun  (N.  Y.)  522. 

Kortright  v.  Cady.  'the  creditor  by  "King   v.    Finch,    60     Ind.     420; 

refusing  to  accept  does  not  forfeit  Koberson  v.  Clevenger,  111  Mo.  App. 

his  right  to  the  very  thing  tender-  622,  86  S.  W.  512;    Hornby  v.  Cra- 

ed,  but  he   does  lose  all   collateral  mer,  12  How.  Pr.   (N.  Y.)   490. 

benefits    and    securities."      For    the  "^Te  Poel  v.  Shutt,  57  Nebr.  592. 

creditor,   if  he  refuses  to  take  the  78  N.  W.  288. 

money  from  the  owner  of  the  equity  '"  Boyce  v.  Prichett,  6  Dana  (Ky.) 

of  redemption,    can   not   recover   it  231. 

from  him.     It  is  the  redemption  of  "  Enid    Conservative    Inv.    Co.    v. 

a  lien,  not  the  payment  of  a  debt,  Porter   (Okla.),  145  Pac.  805. 

which  his  tender  is  to  accomplish.  "'Wynn   v.    Grant    (N.    Car.),    81 

There  is  no  debt,  at  least  from  him,  S.    E.    949.      See    also     Cornish    v. 

and  therefore,   as  it   seems  to   me,  Woolverton,  32  Mont.  456,  81  Pac.  4. 

his  mere  tender  does  not  discharge  "^Van  Buren  v.  Olmstead,  5  Paige 

the  mortgage  lien.  He  has  the  right  (N.  Y.)   9. 

to  redeem,  but  he  must  redeem  by  'Dorkray  v.  Noble,  8  Maine  278; 

actual  payment."    The  Court  of  Ap-  Wing  v.  Davis,  7  Maine  31;    Flani- 

peals,  55  N.  Y.  421,  decided  the  case  gan  v.   Seelye,   53   Minn.   23,   55   N. 
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■recorded,  and  the  mortgagee  refuses  to  divulge  the  name  of  the  as- 
signee, a  valid  tender  may  be  made  to  the  mortgagee.^ 

An  agent  or  attorney  may  have  authority  to  receive  payment,  al- 
though he  can  not  discharge  the  mortgage;  but,  on  the  other  hand, 
although  he  may  be  authorized  to  demand  payment,  he  may  have  no 
authority  to  receive  it,  in  which  case  a  tender  to  him  would  not  be 
effectual.  A  mortgagee  having  received  at  his  residence  outside  the 
city  of  New  York  a  check  on  a  bank  in  the  city  for  the  amount  of  an 
instalment  of  interest,  brought  the  check  to  the  city  and  left  it  with 
his  attorney,  and  requested  him  to  return  it  to  the  mortgagor.  The 
attorney  returned  it  by  letter,  stating  that  the  mortgagee  would  not  re- 
ceive payment  by  cheek,  and  notifying  him  that,  unless  the  interest 
should  be  paid  in  full  at  once,  he  was  instructed  to  foreclose  the  mort- 
gage. The  day  after  the  receipt  of  the  letter  the  mortgagor  tendered 
the  amount  of  the  interest  to  the  attorney,  who  then  stated  that  he 
had  no  authority  to  receive  the  interest,  and  that  this  must  be  paid  to 
the  mortgagee  at  his  residence.  The  tender  was  held  to  be  invalid, 
and,  the  principal  having  become  due  in  consequence  of  the  nonpay- 
ment of  the  interest  for  a  period  of  thirty  days  after  it  became  due, 
the  court  refused  to  relieve  the  mortgagor  from  the  forfeiture.^ 

It  is  generally  held  that  payment  to  the  original  holder  of  a  nego- 
tiable note,  secured  by  a  mortgage  for  the  amount  of  the  debt,  is  at 
the  risk  of  the  one  making  it,  unless  it  is  authorized  by  the  true  owner 
or  justified  by  possession  of  the  security.*  The  reason  for  the  rule  is 
that  a  mortgage  executed  as  security  for  the  payment  of  a  negotiable 
note  is  a  mere  incident  thereto,  and  partakes  of  the  negotiability  of 
the  paper  it  secures.  A  mortgagor  executing  a  mortgage  as  security 
for  a  negotiable  note  is  charged  with  knowledge  that  the  note  is  ne- 
gotiable, and  he  makes  payments  to  the  original  mortgagee  without 
the  production  of  the  note  at  his  peril,  and  the  payments  so  made 
are  of  no  effect  as  against  an  indorsee  thereof  who  had  possession  at 
the  time  the  payments  were  made.^ 

W.  115.     But  see  Smith  v.  Kelley,  Ohio  St  1,  84  N.  E.  423,  21  L.  R. 

27  Maine  237,  46  Am.  Dec.  595.  A.    (N.    S.)    52,    125    Am.    St.    679; 

'Fritz  V.   Simpson,   34   N.   J.   Eq.  Smitli  v.  First  Nat.  Banh:,  23  Okla. 

436.  411,  104  Pac.  1080,  29  L.  R.  A.   (N. 

'Grussy    v.    Sclineider,    50    How.  S.)     576;     Marling     v.     Milwaukee 

Pr.   (N.  Y.)   134;   Houbie  v.  Volken-  Realty  Co.,  127  Wis.  363,  106  N.  W. 

ing,  49  How.  Pr.  (N.  Y.)  169;   Jack-  844,  5  L.  R.  A.  (N.  S.)  412,  115  Am. 

son-Bowers  v.  Crafts,  18  Johns.   (N.  St.  1017. 

Y.)    110.  "Koen    v.    Miller,    105    Ark.    152, 

^Koen  V.  Miller,  105  Ark.  152,  150  150  S.  "W.  411. 
S.  W.  411;    Hoffmaster  v.  Black,  78 
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If  the  debtor  has  no  loiowledge  that  the  mortgage  has  been  assigned, 
he  may  make  a  tender  to  the  mortgagee ;  and  although  the  mortgage 
has  at  the  time  been  in  fact  assigned,  the  tender,  according  to  some 
authorities,  would  be  effectual  even  to  extinguish  the  lien;*  but  it 
would  seem  that  if  a  payment  to  the  mortgagee  would  not  be  good  a 
tender  would  not  be  good ;  and  that  inasmuch  as  the  debtor,  not  finding 
_the  bond  or  note  in  the  mortgagee's  possession,  is  put  upon  inquiry 
as  to  his  authority  to  receive  payment,  and  is  even  chargeable  with 
knowledge  of  fraud  if  he  goes  on  and  makes  it,  a  tender  to  him  when 
he  had  not  possession  of  the  evidence  of  the  debt  would  be  bad. 

§  897.  Place  of  payment  or  tender. — As  a  general  rule,  when  the 
mortgage  or  the  accompanying  security  does  not  appoint  any  place  at 
which  the  principal  or  interest  is  to  be  paid,  the  debtor  is  bound  to 
seek  the  creditor  to  make  his  payments.'  A  place  of  payment  named 
in  the  deed  relates  in  strictness  to  the  time  of  payment  there  men- 
tioned,^ and  afterward  a  personal  tender  is  generally  necessary. 

A  personal  tender  may  be  excused  when  the  mortgagee  has  shown 
by  his  conduct  or  declarations  that  he  means  to  avoid  a  tender.* 


"Hetzell  V.  Barter,  6  Hun  (N. 
Y.)  534.  In  Reed  v.  Marble,  10 
Paige  (N.  Y.)  409,  the  mortgagee 
had  possession  of  the  bond  and 
mortgage  as  agent  of  his  assignee, 
although  the  assignee  had  without 
his  knowledge  assigned  them  to  an- 
other. 

'Harris  v.  Mulock,  9  How.  Pr. 
(N.  Y.)  402;  Smith  v.  Smith,  25 
Wend.  (N.  Y.)  405.  Littleton,  212a, 
saith:  "And  therefore  it  will  be  a 
good  and  sure  thing  for  him  that 
will  make  such  feoffment  in  mort- 
gage, to  appoint  an  especial  place 
where  the  money  shall  be  payd,  and 
the  more  speciall  that  it  bee  put, 
the  better  it  is  for  the  feoffor.  As 
if  A  infeoffe  B  to  have  to  him  and 
to  his  heirs,  upon  such  condition 
that  if  A  pay  to  B  on  the  Feast  of 
Saint  Michael  the  Arch-Angell  next 
coming,  in  the  cathedrall  church  of 
St.  Paul's  in  London  within  foure 
houres  next  before  the  houre  of 
noon  of  the  same  Feast,  at  the  Rood 
loft  of  the  Rood  of  the  North  doore 
within  the  same  church,  or  at  the 
tombe  of  saint  Erkenwald,  or  at  the 
doore  of  such  a  chappell,  or  at  such 
a  pillar,  within  the  same  church, 
that  then  it  shall  be  lawfull  to  the 


aforesaid  A,  and  his  heires  to  en- 
ter, etc. ;  to  this  case  he  needeth  not 
to  seek  the  feoffee  in  another  place, 
nor  to  bee  in  any  other  place  but 
in  the  place  comprised  in  the  in- 
denture, nor  to  bee  there  longer 
than  the  time  specified  in  the  same 
indenture,  to  tender  or  pay  the 
money  to  the  feoffee,"  etc.  And 
Coke  thereupon:  "Here  is  good 
counsell  and  advice  given,  to  set 
downe  in  conveyances  everything 
in  certaintie  and  particularitie,  for 
certaintie  is  the  mother  of  quiet- 
nesse  and  repose,  and  incertaintie 
the  cause  of  variance  and  conten- 
tions; and  for  obtaining  of  the  one, 
and  avoiding  of  the  other,  the  best 
meane  is,  in  all  assurances,  to  take 
counsell  of  learned  and  well  experi- 
enced men,  and  not  to  trust  onely 
without  advice  to  a  precedent.  For 
as  the  rule  is  concerning  the  state 
of  a  man's  bodie,  Nullum  medica- 
mentum  est  idem  omnibus,  so  in  the 
state  and  assurance  of  a  man's 
land.  Nullum  exemplum  est  Idem 
omnibus." 

^Sharpnell  v.  Blake,  2  Eq.  Cas. 
Abr.  604. 

^McCalley  v.  Otey,  99  Ala.  584, 
12  So.  406,  90  Ala.  302,  8  So.  157; 
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A  tender  made  at  the  place  of  payment  designated  in  a  note  secured 
by  a  mortgage,  being  of  sufScient  amount  and  in  the  kind  of  money 
required,  is  good,  and  will  defeat  a  foreclosure  predicated  upon  non- 
payment, notwithstanding  there  was  no  one  at  the  place  designated 
with  authority  to  receive  it.^" 

In  Gyles  v.  Hall,  reported  by  Peere  Williams,^^  it  appeared  that  on 
the  day  before  the  25th  of  March,  1722,  the  mortgagor  gave  personal 
notice  in  writing  to  the  defendant,  the  mortgagee,  that  he  would 
tender  the  money  and  interest  between  the  hours  of  ten  and  twelve 
in  the  morning,  at  Lincoln's  Inn  Hall,  on  the  25th  of  September, 
1722,  which  was  accordingly  done.  "Objection  by  Solicitor-General 
Talbot :  Lincoln's  Inn  Hall  is  not  named  in  the  proviso  in  the  mort- 
gage deed  as  the  place  for  the  payment  of  the  money,  and  therefore 
the  tender  must  be  to  the  person.  Lord  Chancellor :  The  money  being 
lent  in  town,  and  after  personal  notice  given  for  the  payment  thereof, 
and  no  objection  made  by  the  mortgagee  to  the  place  at  the  time  of  the 
notice,  it  would  be  very  hard  to  make  the  mortgagor  travel  vdth  this 
great  sum  of  money  to  Oxford,  where  the  mortgagee  lived." 

The  rule  was  long  ago  established  in  England,  that  the  debtor  is 
not  bound  to  follow  his  creditor  beyond  the  four  seas  to  make  a  tender. 
The  same  rule  prevails  ia  this  country,  the  debtor  not  being  bound 
to  seek  his  creditor  to  make  a  tender  beyond  the  limits  of  the  state. 
When  a  mortgagee  has  removed  from  the  state,  and  left  no  one  within 

Rudulph  V.  Wagner,  36  Ala.  698,  ferring  to  this  case,  but  not  quoting 
702;  Manning  v.  Burgess,  1  Cas.  in  the  language  of  it,  after  saying  tnat 
Ch.  29.  The  following  is  the  report  a  tender  may  he  sufficient  when 
of  a  case  before  the  Master  of  the  made  at  the  mortgagee's  house  in 
Rolls  in  the  15th  year  of  Charles  his  absence,  adds:  "But  this  it  is 
II:  "A  mortgage  was  forfeited;  the  presumed  can  be  only  done  under 
mortgagor  afterward  meeting  the  particular  circumstances,  as  where 
mortgagee,  said,  'I  have  moneys,  the  mortgagee  is  deliberately  keep- 
now  I  will  come  and  redeem  the  ing  out  of  the  way  to  avoid  the 
mortgage.'  The  mortgagee  said  to  tender;  or,  as  it  happened  in  a  case 
him,  he  would  hold  the  mortgaged  where  there  was  evidence  that  the 
premises  as  long  as  he  could,  and  mortgagee  had  expressed  a  deter- 
then,  when  he  could  hold  them  no  mination  to  hold  the  property  as 
longer,  let  the  devil  take  them  if  he  long  as  he  could,  and  after  that  to 
would.  And  afterward  the  mortga-  transfer  it  to  a  particular  friend 
gor  went  to  the  mortgagee's  house  of  his  own."  Mort.  2d.  vol.  (3d 
with  money  more  than  sufficient  to  ed.)  790.  The  gravity  of  Mr.  Fish- 
redeem  the  mortgage,  and  tendered  er's  work  might  have  been  too 
it  there;  but  it  did  not  appear  that  much  disturbed  by  placing  the  case 
the  mortgagee  was  within,  or  that  and  his  version  of  it  together;  and 
the  tender  was  made  to  him;  and  so  therefore  the  grim  humor  of  his 
it  was  decreed  a  redemption,  and  comment  is  altogether  latent, 
the  defendant  to  have  no  interest  "Harmann  v.  Rose,  129  111.  App. 
from  the  time  of  the  tender  because  337. 
of  his  wilfulness."     Mr.  Fisher,  re-  "  2  P.  Wms.  378.    The  bill  was  to 
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it  to  receive  the  interest  and  instalments  as  they  become  due,  the 
mortgagor  is  relieved  from  any  obligation  to  make  a  tender.^^ 

A  mortgage  which  provides  no  place  of  payment  is  presumed  to  be 
payable  in  the  state  where  it  was  made,  when  the  parties. reside  in  the 
state.^' 

Thus  in  case  the  terms  of  a  bond  and  mortgage  permitted  the  mort- 
gagee to  elect  to  declare  the  principal  due  on  default  in  the  payment 
of  the  interest,  but  provided  no  place  of  payment,  the  mortgagee  was 
held  not  entitled  to  declare  a  forfeiture  for  failure  to  tender  the  in- 
terest at  the  mortgagee's  residence  in  another  atate.^* 

§  898.  Time  of  day  when  tender  may  be  made. — ^The  tender  may 
be  made  at  any  time  of  the  day,  unless  some  hour  has  been  fixed  upon 
by  agreement  of  the  parties  or  by  notice ;  in  which  case  an  attendance 
at  any  time  within  the  hour  following  the  time  named,  continued  to 
the  end  of  the  hour,  is  sufficient.^^ 

It  has  been  held  that  where  payment  may  be  made  anywhere,  a 
tender  at  a  convenient  time  before  midnight  is  sufficient.^^  But  if  the 
act  is  to  be  done  at  a  particular  place,  so  that  the  duty  rests  upon 
either  party  to  be  at  that  place,  the  tender  should  be  made  by  day- 
light and  at  a  convenient  time  before  sunset  to  count  the  money.^'' 

§  899.  Interest  ceases  to  run  from  time  of  tender. — It  is  a  settled 
rule  that  interest  will  cease  to  run  from  the  time  of  tender,  when  the 
money  really  due  upon  the  mortgage  is  actually  and  properly  tendered 
by  a  person  having  the  right  to  make  the  tender,  so  that  the  mort- 
gagee is  bound  to  accept  it.^' 

It  is  held  that  a  tender  of  the  amount  due,  though  refused,  does  not 

compel  a  reassignment  of  a  mort-  "Smith     v.     Walton,     5     Houst. 

gage   for   £1,000,   and   to   stop   the  (Del.)  141;  McClartey  v.  Gokey.  31 

payment  of  Interest.  Iowa  505. 

"Houbie   v.   Volkening,   49   How.  "Larimore  v.  Hornbaker,  21  Ind. 

Pr.   (N.  Y.)   169.     See  also  Conklin  430;    Duckham  v.   Smith,   5   T.   B. 

V,  Conklin,  54  Ind.  289;  Hale  v.  Pat-  Mon.      (Ky.)      372;      Croninger     v. 

ton,  60  N.  Y.  233,  19  Am.  Rep.  168;  Crocker,  62  N.  Y.  151. 

Hoag  V.  Parr,  13  Hun   (N.  Y.)   95.  "McCalley  v.  Otey,  99  Ala.   584, 

"=Houbie  v.   Volkening,   49   How.  12  So.  406,  90  Ala.  302,  8  So.  157; 

Pr.   (N.  Y.)   169.  Greer  v.  Turner,  36  Ark.  17;  Colum- 

"Weyand   v.    Park    Terrace    Co.,  bian  Bldg.  Assn.  v.  Crump,  42  Md. 

202  N.  Y.  231,  95  N.  E.  723,  36  L.  R.  192;   Parker  v.  Beasley,  116  N.  Car. 

A.    (N.   S.)    308,  Ann.  Cas.  1912  D,  1,  21  S.  E.  955;   Shank  v.  Groff,  45 

1010.  W.  Va.  543,  32  S.  B.  248;  Thompson 

"  Knox  V.  Simmons,  4  Bro.  C.  C.  v.  Lyon,  40  W.  Va.  87,  20  S.  E.  812. 

433.     See  also  Bernard  v.  Norton,  See  also  Cowles  v.  Marble,  37  Mich. 

10  L.  T.  (N.  S.)   183.  158. 


§    899  •  PAYMENT   AND   DISCI-IARGE  464 

discharge  the  lien,  but  only  stops  the  running  of  the  interest,  unless 
the  tender  is  kept  up,  which  amounts  to  payment  of  the  debt.^' 

A  tender  after  maturity,  and  before  any  sale  or  foreclosure  pro- 
ceedings have  been  begun,  if  refused  by  the  mortgagee,  only  serves  to 
stop  the  interest  and  save  subsequent  costs,  where  the  money  is  not 
deposited  or  kept  ready  for  the  mortgagee  in  case  of  demand.^"  If 
the  tender  be  refused,  the  person  making  the  tender  must  keep  the 
money  continually  ready  to  be  paid  over  in  case  the  mortgagee  should 
subsequently  conclude  to  accept  it.^^  To  make  the  tender  effectual  to 
stop  interest  and  prevent  costs,  the  tender  must  be  kept  good  by  the 
debtor;  and  whenever  he  seeks  to  make  it  the  basis  of  affirmative  re- 
lief it  must  be  paid  into  court,  where  the  creditor  can  get  it,  and  that 
fact  must  be  alleged  in  the  pleadings.  It  then  becomes  the  creditor's 
money,  and  the  debtor  can  not  dispute  his  right  to  it.^''  Neither  should 
he  make  any  profit  out  of  it  afterward.  "It  ought  to  appear,"  said  the 
Lord  Chancellor,  as  reported  by  Peere  Williams  in  an  early  case,^' 
"that  the  mortgagor  from  that  time  always  kept  the  money  ready; 
whereas  the  contrary  thereof  being  proved,  that  the  mortgagor  was 
not  ready  to  pay  it,  therefore  the  interest  must  run  on."  Should 
the  mortgagee  subsequently  demand  the  money,  and  find  that  the 
mortgagor  was  not  ready  with  it  to  make  payment  in  accordance  with 

"Matthews   v.    Lindsay,    20    Fla.  "^McCalley  v.   Otey,   99  Ala.   584, 

962;    Grain  v.   McGoon,  86  111.   431,  12  So.  406,  90  Ala.  302,  8  So.  157; 

29  Am.  Rep.  37;   Cowles  v.  Marble,  McGuIre  v.  Van  Pelt,  55  Ala.  344. 

37  Mich.  158;  Knollenberg  v.  Nixon,  ==  Halpin  v.  Phoenix  Ins.  Co.,  118 

171  Mo.  445,  72  S.  W.  41,  94  Am.  St.  N.  Y.  165,  23  N.  E.  482,  per  Brown, 

790;    Hudson  v.  Glencoe  &c.  Gravel  J.;   Nelson  v.  Loder,  132  N.  Y.  288, 

Co.,  140  Mo.  103,  41  S.  W.  450,  62  30  N.  E.  369,  affg.  7  N.  Y.  S.  849; 

Am.   SL  722;    McClung  v.  Missouri  Tuthill  v.  Morris,     81     N.     Y.     94; 

Trust  Co.,   137   Mo.   106,   38   S.   W.  Becker  v.  Boon,  61  N.  Y.  317;  Sher- 

578;   Landis  v.  Saxton,  89  Mo.  375,  idea  v.  Smith,  2  Hill  (N.  Y.)   538; 

1  S.  "W.  359;   Tuthill  v.  Morris,  81  Storer  v.  McGaw,  11  Allen  (Mass.) 

N.  Y.  94.  527;   Parker  v.  Beasley,  116  N.  Car. 

*>  Gibson  v.  Lyon,  115  IT.  S.  439,  1,  21  S.  E.  955.    In  this  case  it  was 

29  L.  ed.  440,  6  Sup.  Ct  129;  Chiel-  held  that  a  tender  without  payment 

ovich  V.  Krauss,  70  Cal.  XIX,  9  Pac.  into   court   does   not   discharge  the 

945;  Renard  v.  Clink,  91  Mich.  1,  51  mortgage,   though   it  may  stop  the 

N.  "W.  692,  30  Am.  St.  458;  Knollen-  running  of  interest, 

berg  V.   Nixon,   171   Mo.   445,   72   S.  "Gyles  v.   Hall,   2   P.  Wms.   378. 

W.  41,  94  Am.  St.  790;    Shields  v.  And  the  reporter  says  that,  "if  the 

Lozear,  37  N.  J.  L.  496,  3  Am.  St.  tender  be  insisted  on  to  stop  inter- 

256;    McNeil  v.   Sun   &c.   Assn.,   75  est,  the  money  must  be  kept  dead 

App.  Div.  290,  78  N.  Y.  S.  90;   Par-  from  that  time,  because  the  party  is 

ker  V.  Beasley,  116  N.  Car.  1,  21  S.  to  be  uncore  prist."   The  other  part 

E.    955,   33   L.   R.   A.   231;    Lee   v.  of  the  plea,  tout  temps  prist,  must 

Security  Bank  &c.   Co.,   124  Tenn.  be  understood. 
S82,  139  S.  W.  690. 
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his  previous  tender,  interest  will  run  on  as  if  no  tender  had  been 
made  until  the  money  is  paid  or  brought  into  court.^* 

Without  a  complete  and  formal  tender,  an  offer  to  pay  the  amount 
due  will  prevent  the  running  of  interest  at  a  higher  rate  than  six  per 
cent.,  where  this  is  the  legal  rate,  when  a  higher  rate  is  not  agreed 
upon  by  the  parties,  though  the  mortgage  notes  bear  interest  at  a 
higher  rate.^^ 

§  900.  Tender  must  be  absolute  and  unconditional. — The  tender 
must  be  absolute  and  unconditional,  and  must  be  fairly  made,  with  a 
reasonable  opportunity  given  to  the  mortgagee  to  ascertain  the  amount 
due  him.''"  The  demand  for  a  receipt  as  a  condition  of  the  tender 
would  prevent  a  refusal  of  the  tender  from  operating  as  a  discharge  of 
the  lien.  Certainly  a  condition  annexed  to  the  tender,  that  the  holder 
of  the  mortgage  should  execute  a  quitclaim  deed,  or  an  assignment, 
would  have  that  efEect.^'' 

A  requirement  of  a  quitclaim  deed  is  an  inadmissible  condition, 
although  the  holder  of  the  mortgage,  to  whom  the  tender  is  made, 
received  from  the  mortgagee  not  only  an  assignment  of  the  mortgage, 
but  a  quitclaim  deed  of  the  land  executed  after  the  mortgagee  had 


"Columbian  Bldg.  Assn.  v. 
Crump,  42  Md.  192. 

^Donahue  v.  Chase,  139  Mass. 
407. 

« Potts  V.  Plalsted,  30  Mich.  149. 
In  this  case  Mr.  Justice  Christiancy 
forcibly  expressed  the  principles 
upon  which  a  tender  should  be 
made,  saying:  "In  view  of  the  se- 
rious consequences  to  the  holder  of 
a  mortgage,  upon  the  refusal  of  a 
tender — consequences  which  may 
often  amount  to  the  absolute  loss  of 
the  entire  debt — and  in  view  of  the 
strong  temptation  which  must  exist 
to  contrive  merely  colorable  or  sham 
tenders,  not  intended  in  good  faith, 
we  think  the  evidence  should  be  so 
full,  clear,  and  satisfactory  as  to 
leave  no  reasonable  doubt  that  the 
tender  was  so  made,  that  the  holder 
must  have  understood  it  at  the  time 
to  be  a  present,  absolute,  and  uncon- 
ditional tender,  intended  to  be  in 
full  payment  and  extinguishment  of 
the  mortgage,  and  not  dependent 
upon  his  first  executing  a  receipt  or 
discharge,  or  any  other  contingency. 
And  the  holder  must,  in  every  case, 
have    a   reasonable   opportunity   to 

30 — Jones  Mtg. — Vol.  II. 


look  over  the  mortgage  and  accom- 
panying papers,  to  calculate  and  as- 
certain the  amount  due;  and  if  such 
papers  are  not  present,  he  must  be 
allowed  a  reasonable  time  to  get 
them  and  make  the  calculation.  He 
can  not  be  bound,  under  the  penalty 
or  at  the  hazard  of  losing  his  entire 
debt,  to  carry  at  all  times  in  his 
head  the  precise  amount  due  on  any 
particular  day."  See  also  Bowen 
V.  Julius,  141  Ind.  310,  40  N.  E.  700; 
Storey  v.  Krewson,  55  Ind.  397,  23 
Am.  Rep.  668;  Engle  v.  Hall,  45 
Mich.  57,  7  N.  "W.  239;  Parks  v.  Al- 
len, 42  Mich.  482,  4  N.  W.  227; 
Moore  v.  Norman,  52  Minn.  83,  53  N. 
W.  809;  Harmon  v.  MaGee,  57  Miss. 
410;  Noyes  v.  Wyckoff,  114  N.  Y. 
204,  21  N.  E.  158;  Roosevelt  v. 
Bull's  Head  Bank,  45  Barb.  (N.  Y.) 
579;  Roosevelt  v.  New  York  &c. 
R.  Co.,  45  Barb.  (N.  Y.)  554,  30  How. 
Pr.  226,  230;  Wood  v.  Hitchcock,  20 
Wend.  (N.  Y.)  47;  Gooderham  v. 
Bank,  16  Ont.  438. 

=' Schmittdiel  v.  Moore,  120  Mich. 
199,  79  N.  W.  195;  Frost  v.  Yonkers 
Sav.  Bank,  8  Hun  26,  revd.  70  N.  Y. 
553,  26  Am.  Rep.  627. 
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himself  purchased  the  premises  at  a  foreclosure  sale,  made  by  him, 
which  had  afterward  been  superseded  and  rendered  abortive  by  his 
extending  the  time  of  redemption.^* 

Whether  a  condition  annexed  to  a  tender  of  the  mortgage  debt,  that 
the  mortgage  be  discharged  of  record,  invalidates  the  tender,  is  a 
question  upon  which  the  decisions  differ.  While  it  has  been  held  that 
such  a  condition  destroys  the  tender,^*  there  are  strong  reasons  and 
excellent  authority  for  holding  that  such  a  condition  does  not  have 
this  effect.'"  This  is  upon  the  ground  that  the  condition  is  one  that 
the  debtor  has  a  right  to  insist  upon,  and  to  which  the  holder  of  the 
mortgage  has  no  right  to  object.  The  general  principle  is  stated  in  a 
comparatively  recent  case  to  be  "that,  where  there  is  no  dispute  as  to 
the  amount  of  the  debt,  a  tender  may  always  be  restricted  by  such  con- 
ditions as  by  the  terms  of  the  contract  are  conditions  precedent  or 
simultaneous  to  the  payment  of  the  debt,  or  proper  to  be  performed  by 
the  party  to  whom  the  tender  is  made."'^ 

A  tender  of  the  amount  due  on  a  mortgage  will  not  discharge  the 
lien  where  the  mortgagor  couples  with  it  a  claim  for  an  allowance 
which  can  not  be  lawfully  demanded  by  him.^^ 

The  mortgagee  is  not  required  to  determine  at  the  time  whether 
the  tender  be  sufficient.  He  can  take  the  sum  offered,  and  then  if  he 
finds  it  sufficient  he  can  afterward  discharge  or  cancel  the  mortgage 

^  Dodge  V.  Brewer,  SI  Mich.  227.  turned.     In  Saunders  v.  Frost  a  re- 

=®  Lindsay    v.    Matthews,    17    Fla.  lease  was   demanded.     In   Bank  v. 

575;     Loring    v.     Cooke,     3     Pick.  Fant  it  was  held  that  a  demand  of 

(Mass.)     48.     See    also    Storey    v.  payment  of  a  promissory  note  with- 

Krewson,  55  Ind.  397,  23  Am.  Dec.  out  an  offer  to  return  collateral  se- 

668;  McCormick  v.  McDonald,  70  Mo.  curities  was  insufficient  to  charge  an 

App.  389.  indorser.     In  Smith  v.  Rockwell  it 

"Halpin  v.  Phoenix  Ins.  Co.,  118  was  held  that  a  maker  or  indorser 

N.  Y.  165,  23  N.  E.  482;   Wheelock  is   not  bound   to   pay  a  negotiable 

V.  Hanna,  39   N.  Y.  481.     See  also  promissory   note   without   receiving 

Saunders  v.  Frost,  5  Pick.   (Mass.)  it  as  his  voucher.  In  Cutler  v.  Goold 

259,  16  Am.  Dec.  394;   Salinas  v.  El-  Co.   it  was   held   that  the   plaintiff 

lis,  26  S.  Car.  337,  2  S.  E.  121.  was  justified  in  requiring  that  cer- 

^'Halpin  v.  Phoanix  Ins.  Co.,  118  tain   negotiable  notes  given  to  de- 

N.  Y.  165,  23  N.  E.  482,  per  Brown,  fendant,  and  not  due,  should  be  de- 

J.,  citing  Saunders  v.  Frost,  5  Pick,  livered  up  to  him  as  a  condition  of 

(Mass.)    259;    Bailey   v.    Buchanan  parting  with   the   money  tendered. 

Co.,   115   N.  Y.   297,   22   N.   E.   155;  And  in  Bailey  v.  Buchanan  Co.  it 

Cass  V.  Higenbotam,  100  N.  Y.  248,  was  recently  held  by  this  court  that 

3  N.  E.  189;  Bank  v.  Fant,  50  N.  Y.  the  obligee   of  a  bond,  having  the 

474;    Smith  v.  Rockwell,  2  Hill   (N.  option  to  redeem,  has  a  right  to  de- 

Y.)    482;    Cutler    v.    Goold    Co.,    43  mand  as  a  condition  of  payment  the 

Hun    (N.    Y.)     516.      "In    Cass    v.  surrender  of  the  bond,  and  all  the 

Higenbotam  the  condition  was  that  coupons  in  the  holder's  possession." 
certain  diamonds  deposited  as  col-       ==  Sager  v.  Tupper,  35  Mich.  134. 
lateral  to   the   debt  should  be  re- 
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before  rendering  himself  liable  to  penalty  for  not  doing  so,  or  to  a  suit 
to  compel  a  release ;  and  if  the  tender  prove  insufBcient,  he  need  not 
fear  either  the  penalty  or  the  suit,  but  may  himself  proceed  to  collect 
the  balance.  He  can  not  justify  his  refusal  of  a  tender  on  the  ground 
that  the  debtor  would  not  comply  with  the  conditions  upon  which 
alone  he  would  accept  the  tender,  as,  for  instance,  that  the  debtor 
should  also  pay  another  debt  due  him.  He  has  no  more  right  to  make 
conditions  of  acceptance  than  the  debtor  has  to  make  conditions  of 
payment.^^ 

If  a  tender  made  in  full  satisfaction  of  a  mortgage,  with  costs,  be 
accepted  by  the  mortgagee,  though  after  he  has  put  the  money  in  his 
pocket,  he  declares  that  he  does  not  receive  it  in  full  satisfaction  of 
the  mortgage,  but  only  as  a  partial  payment,  and  proceeds  with  a  fore- 
closure sale,  this  will  be  treated  as  absolutely  void,  as  the  payment  is  a 
satisfaction  and  discharge  of  the  mortgage.^* 

Tender  by  a  junior  mortgagee  of  the  amount  due  on  a  prior  mort- 
gage on  condition  that  such  mortgage  be  assigned  to  him  that  he  may 
enforce  it  against  the  land  does  not  discharge  the  lien  of  such  junior 
mortgage  ;^°  and  a  tender  by  a  junior  mortgagee  of  the  amount  of  the 
prior  mortgage  in  such  a  manner  as  to  induce  the  holder  to  believe 
that  he  wishes  to  buy  the  mortgage  instead  of  to  pay  off  and  cancel 
it,  will  not  discharge  the  lien.^"  If  it  is  the  duty  of  the  party  to 
whom  the  tender  is  made  to  perform  a  condition  named  in  the  tender 
it  will  be  effectual.*' 

§  901.  In  what  money  tender  may  be  made. — "Where  the  instru- 
ment calls  for  payment  in  money,  the  tender  must  be  made  in  money 
that  is  legal  tender,  unless  there  is  a  waiver  express  or  implied.^^  A 
mortgage  made  payable  in  gold  coin  of  the  United  States  must  be 
paid  in  gold  coin  of  the  United  States  and  not  in  silver  coin  or  paper 
money,  which  by  law  are  made  legal  tender.  The  Legal  Tender  Act 
of  February  25,  1862,  applied  to  debts  payable  in  money  or  dollars 
generally,  and  not  to  obligations  payable  in  commodities,  or  expressly 
payable  in  gold  coin  or  silver  coin  or  specie.'* 

==  Burnet  v.   Denniston,   5   Johns.  «' Mott  v.  Rutter   (N.  J.),  54  Atl. 

Ch.  (N.  Y.)   35.  159,  a£fd.  66  N.  J.  Bq.  435,  57  Atl. 

"*  Fisher  v.  Holden,  84  Mich.  494,  1132. 

47  N.  W.  1063.  »» Lang   v.    Waters,    47    Ala.    624; 

'"Frost  V.  Yonkers  Sav.  Bank,  70  Larsen  v.   Breene,  12  Colo.   480,  21 

N.  Y.  553,  26  Am.  Rep.  627;   Day  v.  Pac.   498;    Martin   v.   Bott,   17    Ind. 

Strong,  29  Hun    (N.  Y.)    505.  App.  444,  46  N.  E.  151. 

=°  Proctor   V.   Robinson,   35    Mich.  ''Trebilcock  v.  Wilson,   12   Wall. 

284.  (U.  S.)  687,  20  L.  ed.  460;   Bronson 
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The  Supreme  Court  of  the  United  States  at  first  decided  that  the 
Legal  Tender  Act,  so  called,  was  not  applicable  to  contracts  made  be- 
fore the  passage  of  the  act;*"  but  this  decision  was  shortly  afterward 
reversed.*^  In  the  interval  between  these  decisions,  payment  of  a 
mortgage  executed  previous  to  the  passage  of  this  act  was  tendered 
in  legal  tender  notes  of  the  United  States,  which  the  holder  of  the 
mortgage  refused ;  and  his  refusal  was  justified  on  the  ground  that  he 
could  properly  rely  upon  the  decision  then  standing  as  the  law  of  the 
land  upon  this  matter,  and  according  to  which  the  tender  was  iasufii- 
cient.*2 

A  payment  or  tender  in  bills  of  a  specie-paying  bank,  current  at 
the  place  of  payment,  has  been  held  to  be  good.*^  But  it  has  been 
held  that  a  tender  in  bank  notes  is  insufficient.** 

A  tender  of  bank  notes,  however,  to  a  bank  by  which  they  were 
issued,  is  a  good  tender  as  against  such  bank.*'  A  tender  of  notes  or 
bills  not  a  good  tender  in  themselves  may  be  made  good  by  an  offer 
to  turn  them  forthwith  into  money.*" 

If  no  objection  be  made  at  the  time  to  the  quality  of  the  tender, 
but  merely  to  the  amount  of  it,  this  objection  can  not  afterward  be 
taken.*' 

A  tender  of  Confederate  treasury  notes  made  in  payment  of  a  mort- 
gage given  in  Alabama  in  the  time  of  the  Southern  Confederacy,  and 
by  its  terms  payable  "in  current  paper  funds,"  was  held  a  good  tender, 
inasmuch  as  such  notes  were  current  at  the  time,  although  greatly  de- 
preciated.*' But  a  tender  in  such  money  was  held  not  to  be  good 
when  the  contract  did  not  specify  in  what  currency  it  was  payable, 
and  the  tender  was  made  several  months  afterward,  when  this  money 
was  greatly  depreciated.*" 

V.   Rodes,   7  Wall.    (U.   S.)    229,  19  "Hallowell  &c.  Bank  v.  Howard, 

L.  ed.  141.  13  Mass.  235;   Donaldson  v.  Benton, 

"Hepburn    v.    Griswold,    8    "Wall.  4   Dev.    &    B.     (20    N.    Car.)    435; 

(U.  S.)  603,  605,  19  L.  ed.  513.     See  Grigby  v.  Oakes,  2  Bos.  &  P.  526. 

also  Morrow  v.  Ralney,  58  111.  357;  ^"Northampton  Bank  v.  Balliett,  8 

Chamblin  v.  Blair,  58  111.  385.  Watts  &  S.   (Pa.)   311,  42  Am.  Dec. 

"  Norwich  &  W.  R.  Co.  v.  Johnson,  297. 

15  Wall.   (U.  S.)  195,  21  L.  ed.  178;  ^  Austen  v.   Dodwell,   1   Eq.   Cas. 

Dooley  v.   Smith,  13  Wall.    (U.  S.)  Abr.  318. 

604,  20  L.  ed.  547;   Knox  v.  Lee,  12  "  Biddulph  v.  St.  John,  2  Sch.  & 

Wall.   (U.  S.)   457,  20  L.  ed.  287.  Lef.  521;    Lockyer  v.  Jones,  Peake, 

"Harris  v.  Jex,  66  Barb.   (N.  Y.)  80  n. 

232,  affd.  55  N.  Y.  421,  14  Am.  Rep.  '"'  Stalworth  v.  Blum,  41  Ala.  319. 

285.  See  also  Thorington     v.     Smith,    8 

« Augur  v.   Winslow,  Clarke   258.  Wall.   (U.  S.)   1,  19  L.  ed.  361. 

See  also  Worthington  v.  Bicknell,  2  "  Lynch  v.  Hancock,  14  S.  Car.  66. 
Har.  &  J.  (Md.)  58. 
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Where  there  is  a  yariance  between  the  recital  in  the  mortgage  and 
the  terms  of  the  bond,  the  mortgage  reciting  a  bond  payable  in  "law- 
ful money  of  the  United  States,"  but  the  bond  calling  for  "lawful 
silver  money  of  the  United  States,"  third  persons  relying  upon  the 
record  are  not  affected  by  the  omission  in  the  mortgage,  but  may  dis- 
charge the  mortgage  by  a  payment  in  lawful  money  of  the  country 
of  any  description.  As  to  them  the  question  is  one  of  lien,  and  this  is 
determined  by  the  record.  The  recital  in  the  mortgage  gives  notice 
of  the  character  and  amount  of  the  debt  secured;  and  subsequent  pur- 
chasers and  mortgagees  are  not  required  to  seek  the  bond,  when  there 
is  nothing  vague  or  wanting  in  the  reference  to  render  such  inquiry 
necessary.  Although  the  bond  is  the  principal  debt  in  law,  and  gov- 
erns the  rights  of  the  parties  as  between  themselves,  it  does  not  afEect 
others  who  have  purchased  in  good  faith  and  without  notice  of  the 
variance.^" 

A  legal  tender  of  interest  or  principal  of  a  mortgage  can  not  be 
made  by  a  bank  eheck.^^  And  it  has  been  so  held  even  where  the 
check  was  certified.^^ 

If  the  condition  of  the  mortgage  be  for  the  performance  of  an 
act  or  duty  other  than  the  payment  of  money,  as  for  instance  the  sup- 
port of  the  mortgagee,  a  tender  of  performance  of  that  act  or  duty 
has  the  same  effect  that  a  tender  of  money  usually  has.^^ 

The  tender  of  a  larger  sum  than  is  due,  with  a  demand  for  change, 
is  good  if  no  objection  be  made  to  it  on  this  account."* 

§  901a.  Tender  must  cover  costs. — The  mortgage  covers  not  merely 
the  debt,  but  the  costs  of  a  suit  by  the  mortgagee  to  recover  the  debt 
or  to  enforce  the  security.""  The  costs  are  regarded  as  incident  to  the 

"Eagle   Beneficial    Society's   Ap-  risen  v.  Morrison,  4  Hun    (N.  Y  ) 

peal,  75  Pa.  St.  226.  410. 

"'Grussy   v.    Schneider,    50    How.  "Black  v.  Smith,  Peake  88.    See 

Pr.   (N.  Y.)   134.     See  also  Harding  also  Patterson  v.  Cox,  25  Ind.  261. 

V.  Commercial  Loan  Co.,  84  111.  251;  "Rawson  v.  Hall,  56  Maine  142; 

Collier  v.  White,  67  Miss.  133,  6  So.  Hurd  v.  Coleman,    42    Maine    182- 

618;  Te  Poel  v.  Shutt,  57  Nebr.  592,  Hartley  v.  Tatham,  1  Keyes  (N.  Y  ) 

78  N.  W.  288;  Cady  v.  Case,  11  Wash.  222.    As  to  costs  of  a  suit  against  a 

124,  39  Pac.  375.  surety  when  the  judgment  against 

=' Thome  v.  San  Francisco,  4  Cal.  him  was  compromised,  see  Johnson 

127;  Larsen  v.  Breene,  12  Colo.  480,  v.  Rice,  8  Maine  157.    See  also  Smith 

21  Pac.  498;    Barbour  v.  Hickey,  2  v.  Anders,  21  Ala.   782;    Francis  v 

App.   D.   C.   207,   24   L.   R.   A.    763;  Deming,  59  Conn.  108,  21  Atl.  1006- 

Holland  v.  Mutual  Fertilizer  Co.,  8  Healy  v.  Protection  Mut.  F.  Ins.  Co 

Ga.  App.  714,  70  S.  E.  151.  213  111.  99,  72  N.  E.  678;   Puller  v 

"Carman  v.  Pultz,  21  N.  Y.  547;  Brown,  167  111.   293,  47  N.  E.   202- 

Holmes  v.  Holmes,  9  N.  Y.  525,  527;  Chicago  &c.  R.  Co.  v.  Woodard,  159 

Young  V.  Hunter,  6  N.  Y.  203;   Mor-  Ind.   541,   65   N.   E.   577;    Martin  v 
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debt.  It  is  the  debtor's  neglect  that  renders  a  resort  to  legal  process 
necessary,  and  he  is  not  allowed  to  avoid  the  consequences  of  his 
omission  to  perform  his  contract.  Therefore,  after  action  has  been 
commenced,  either  upon  the  debt  or  the  security,  a  tender  of  the 
amount  to  discharge  it  should  include  costs  ;°^  and  costs  incurred  in 
an  attempt  to  sell  the  property  under  a  power  of  sale  in  accordance 
with  the  mortgage  must  in  like  manner  be  included.^^ 

But  it  seems  that  in  New  York  a  tender  to  be  good  must  be  com- 
plete, and  include  not  only  the  money  due,  but  also  all  costs,  and  in- 
asmuch as  the  costs  in  a  mortgage  foreclosure  rest  in  the  discretion 
of  the  court,  they  are  uncertain,  and  a  tender  can  not  be  made  that 
will  discharge  the  mortgagor  from  liability  for  costs.^^ 

Where  a  note  and  mortgage  provided  for  attorney's  fees  in  ease  of 
suit  brought  to  foreclose,  a  tender  after  suit  brought  of  the  prin- 
cipal, interest,  and  costs  has  been  held  insufficient. °* 

§  902.  Costs  incurred  by  refusal  of  tender, — The  person  refusing 
a  tender  properly  made  incurs  the  burden  of  all  costs  subsequently 
made  in  any  proceeding  to  redeem  or  to  foreclose  the  mortgage.*"  As 
already  noticed,  the  tender  proving  suflBcient,  he  sometimes  incurs  the 
risk  of  a  complete  discharge  of  his  lien  upon  the  property,  and  the 
consequent  loss  of  his  claim. '^  This  would  be  prevented  in  some 
states  by  statutory  requirements  that,  upon  refusal  of  the  tender,  to 
make  it  effectual  the  money  must  be  brought  into  court ;  and  in  other 
states  judicial  rules  and  practice  would  require  this,  or  at  least  that 
the  tender  be  constantly  kept  good. 

By  wrongfully  refusing  to  accept  the  money  tendered  the  mort- 
gagee violates  his  own  contract  and  the  mortgagor's  right.   By  such 

Whisler,  62  Iowa  416,  17  N.  "W.  593;  "  Allen  v.  Robbins,  7  R.  I.  33. 

Samuels  v.  Simmons,  22  Ky.  L.  1586,  ■»  Bartow  v.  Cleveland,  7  Abb.  Pr. 

60   S.   W.   937;    Louisiana  Molasses  (N.  Y.)   339,  16  How.  Pr.  364.    See 

Co.  V.  Le  Sassier,  52  La.  Ann.  1768,  also  Thurston  v.  Marsh,  5  Abb.  Pr. 

28    So.   223;    Seeger   v.    Smith,    74  (N.  Y.)  389,  14  How.  Pr.  572;  Pratt 

Minn.  279,  77  N.  W.  3;   McClung  v.  v.  Ramsdell,  16  How.  Pr.  (N.  Y.)  59, 

Missouri  Trust  Co.,  137  Mo.  106,  38  7  Abb.  Prac.  340. 

S.   W.    578;    McEldon   v.   Patton,   4  ""Cassinella  v.   Allen    (Cal.),  144 

Nebr.    (Unoff.)    259,   93  N.  W.   938;  Pac.  746. 

Thurston  v.  Blalsdell,  8  N.  H.  367;  "Columbian     Building     Assn.    v. 

Burt  V.  Dodge,  13  Ohio  131;   Berry  Crump,  42  Md.  192;    Castle  v.  Cas- 

V.  Davis,  77  Tex.  191,  13  S.  W.  978,  tie,  78  Mich.  298,  44  N.  W.  378;  Cliff 

19  Am.  St.  748.  v.  Wadsworth,   2  Y.  &  C.   Ch.   598, 

■»  Marshall  v.  Wing,  50  Maine  62;  604. 

Maynard  v.   Hunt,   5  Pick.    (Mass.)  "Marshall  v.  Wing,  50  Maine  62; 

240;    Jones  v.   Phelps,   2   Barb.   Ch.  Robinson  v.  Leavitt,  7  N.  H.  73,  93; 

(N.  Y.)    440;     Cox    v.    Wheeler,    7  Bailey  v.  Metcalf,  6  N.  H.  156.    See 

Paige  (N.  Y.)  248.  ante  §  893. 
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a  wrong  he  can  not  put  upon  the  mortgagor  an  unreasonable  burden 
of  paying  costs  subsequently  made  in  a  suit  to  foreclose  the  mort- 
gage.«= 

§  903.  Overpayment. — ^When  the  holder  of  a  mortgage,  upon  pay- 
ment of  it,  extorts  more  than  is  actually  due,  and  the  debtor,  in  order 
to  obtain  a  speedy  discharge  or  to  prevent  foreclosure,  pays  the 
amount  demanded,  he  may  recover  the  overpayment  as  money  re- 
ceived by  the  mortgagee  to  his  use.°^ 

In  like  manner,  if  the  mortgagee,  in  giving  notice  of  foreclosure 
sale,  makes  no  deduction  for  a  payment  made,  and  the  mortgagor 
afterward  redeems  from  the  sale  under  a  statute  allowing  him  to  do 
so  upon  paying  the  purchase-money  and  interest,  he  may  recover  of 
the  mortgagee  the  money  paid  on  the  mortgage."* 

If  by  mistake  a  mortgagor  pay  an  instalment  of  interest  a  second 
time,  he  can  not  recover  it  if  at  the  time  the  whole  mortgage,  both 
principal  and  interest,  is  due ;  but  he  may  have  the  benefit  of  the  pay- 
ment in  a  credit  upon  the  debt.°^ 

The  grantee  of  mortgaged  premises,  who,  after  the  mortgage  in- 
debtedness has  been  paid  unknown  to  him,  pays  it  again  in  order  to 
free  his  estate  from  the  incumbrance,  can  recover  the  amount  paid 
from  the  mortgagee."^ 

II.    Appropriation  of  Payments 

Section  Section 

904.  A  matter  of  intention.  909a.  Agreement  between  mortgagee 

905.  Deposit  of  amount  of  mortgage  and  purchaser  of  portion  of 

indebtedness.  premises. 

906.  Payments      appropriated      by     909b.  Application  of  payment  from 

debtor  and  creditor.  sale  of  mortgaged  property. 

907.  Application  by  law.  910.  Appropriation      o  f     insurance 

908.  Time  for  appropriation.  money — Payment    on    coUat- 

909.  What  is  a  sufficient  appropria-  eral  security. 

tion.  911.  Interest  to  be  first  paid. 

912.  Payment   upon   usurious  mort- 
gage. 

§  904.  A  matter  of  intention. — Payment  of  the  debt  which  the 
mortgage  was  given  to  secure  extinguishes  the  mortgage.'^    But  to 

"=  Security  State  Bank  v.  Waterloo  "  Spottswood  v.  Herrick,  22  Minn. 

Lodge,  85  Nebr.  255,  122  N.  W.  992.  548. 

•^Rodgers  v.  Wittenmyer,  88  Cal.  •^  Jackson   v.    McKnight,   17   Hun 

553,  26  Pac.  369;    Windbiel  v.  Car-  (N.  Y.)  2. 

roll,  16  Hun  (N.  Y.)  101;   Fraser  v.  "International  Bank  v.  Bartalott, 

Pendlebury,  10  W.  R.  104;   Close  v.  11  111.  App.  620. 

Phipps,  7  M.  &  G.  586.    See  also  Mc-  '  Martineau  v.  McCullom,  4  Chand. 

Murtrie  v.  Keenan,  109  Mass.  185.  (Wis.)  153;  Fisher  v.  Otis,  3  Chand. 

But  see  Miller  v.  Seeley,  90  Mich.  (Wis.)  83.    See  also  Bush  v.  Thom- 

218,  51  N.  W.  36b.  as,  172  Ala.  77,  55  So.  622;  Davis  v. 
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have  this  effect  in  some  states,  as  we  have  already  noticed,  the  pay- 
ment must  be  made  at  the  time  mentioned  in  the  condition,  but  in 
others  it  may  be  made  at  any  time  afterward ;  but  everywhere  it  is  the 
rule  that  the  payment  must  be  actually  appropriated  to  that  purpose, 
and  until  this  be  done,  the  condition  of  the  mortgage  being  broken, 
the  mortgagor  may  maintain  a  bill  to  redeem,"  or  the  mortgagee  may 
maintain  a  bill  to  foreclose. 

Whether  a  payment  be  made  by  the  debtor  to  his  creditor  who 
holds  a  mortgage  upon  his  property,  or  whether  an  account  in  his 
favor  against  the  creditor  is  to  be  regarded  as  a  payment  on  the  mort- 
gage, or  simply  a  debt  due  him  from  his  creditor,  leaving  the  mort- 
gage standing  as  it  was  before,  is  a  question  of  the  intention  of  the 
parties,  and  is  to  be  determined  as  a  question  of  fact.  In  the  absence 
of  any  agreement  between  the  parties,  express  or  implied,  the  mere 
existence  of  a  debt  due  to  the  mortgagor  from  the  mortgagee  does  not 
operate  as  a  satisfaction  of  the  mortgage  wholly  or  in  part,  or  enable 
him  afterward  to  set  ofE  such  indebtedness  against  an  assignee  of  the 
mortgage.^ 


Anderson,  163  Ala.  385,  50  So.  1002; 
Denman  v.  Payne,  152  Ala.  342,  44 
So.  635;  Curley  v.  Ford,  168  111. 
App.  525;  Hibernia  Nat.  Bank  v. 
Gragard,  109  La.  677,  33  So.  728; 
Hendricks  v.  Hess,  112  Minn.  252, 
127  N.  W.  995;  Brown  v.  Hall,  32 
S.  Dak.  225,  142  N.  W.  854;  First 
State  Bank  v.  Jones  (Tex.  Civ. 
App.),  171  S.  W.  1057;  Commercial 
Nat.  Bank  v.  Brinton  (Utah),  145 
Pac.  42;  In  re  Tobin's  Estate,  139 
"Wis.  494,  121  N.  W.  144.  See  ante 
U  886-889. 

"  Doody  v.  Pierce,  9  Allen  (Mass.) 
141. 

"Peck  V.  Minot,  3  Abb.  App.  Dec. 
(N.  Y.)  465,  4  Robt.  323.  Tbis  point 
is  illustrated  in  the  case  before  the 
Court  of  Appeals  of  New  York.  A 
debtor  gave  his  creditor  a  bond  and 
mortgage  to  secure  the  exact 
amount  of  the  balance  of  their  ac- 
count, conditioned  for  the  payment 
of  sixteen  thousand  dollars  in  one 
year  with  interest.  Transactions  to  a 
large  amount  were  had  between  the 
parties  for  three  years  afterward, 
in  borrowing  and  lending  money, 
checks,  and  notes,  and  transferring 
vessels;  but  when  an  account  was 
again  settled  at-  the  end  of  that 
period,    the    mortgagor    owed    the 


mortgagee  upward  of  one  hundred 
thousand  dollars.  The  claim  was 
made  that  after  the  giving  of  the 
mortgage  there  was  a  balance  due 
the  mortgagor  on  account  sufficient 
to  pay  the  mortgage  debt.  "If  such 
balance  at  any  time  existed,"  said 
Mr.  Justice  Hunt,  "then  the  further 
question  arises,  was  it  the  intention 
of  the  parties  that  the  mortgage 
should  be  paid  by  such  balance,  or 
that  it  should  continue  as  a  subsist- 
ing security  for  the  sixteen  thou- 
sand dollars,  independent  of  any 
balance  in  the  current  accounts? 
This  also  is  a  simple  question  of 
fact.  If  it  was  the  intention  and 
agreement  of  the  parties  that,  as 
soon  as  a  balance  of  sixteen  thou- 
sand dollars  should  accrue  in  favor 
of  Brown,  the  same  should  be  ap- 
plied in  discharge  of  the  mortgage, 
then  the  mortgage  was  discharged 
the  moment  such  balance  existed. 
If,  on  the  other  hand,  it  was  the  in- 
tention and  agreement  of  the  par- 
ties that  the  sixteen  thousand  dol- 
lars secured  by  the  mortgage  should 
remain  as  a  permanent  debt,  irre- 
spective of  the  balance  of  accounts, 
then  it  would  so  remain  until  spe- 
cifically paid,  whatever  might  be  the 
state  of  accounts  between  the  par- 
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The  mere  passing  of  a  consideration  from  the  mortgagor  to  the 
mortgagee  does  not  operate  to  discharge  the  mortgage  if  the  parties 
meant  to  keep  the  security  alive  and  not  to  extinguish  it.* 

The  fact  that  the  mortgagee  is  indebted  to  the  mortgagor  in  an 
amount  equal  to  the  mortgage  debt  does  not  satisfy  and  discharge 
the  mortgage  in  the  absence  of  an  agreement  to  that  efEect  or  an  ap- 
propriation by  the  parties  or  one  of  them.'' 

Where  the  mortgage  debt  is  paid  by  one  who  is  entitled  to  pay 
same  the  mortgage  is  thereby  extinguished,  although  the  mortgage  be 
not  released,  but  assigned  to  another.' 

§  905.  Deposit  of  amount  of  mortgage  indebtedness. — A  deposit  of 
the  amount  of  the  debt  may  be  made  without  appropriation,  if  it  be 
agreed  that  the  deposit  shall  be  placed  in  the  mortgagee's  hands  with- 
out in  any  way  operating  as  a  payment  of  the  mortgage,  or  the  cir- 
cumstances show  that  the  intention  of  the  parties  was  that  it  should 
not  so  operate.  This  was  the  case  where  a  mortgagor  sold  the  estate, 
agreeing  to  discharge  the  mortgage  himself,  and  took  the  purchaser's 
notes  for  the  amount  of  the  purchase-money.  These  he  delivered  to 
the  mortgagee  under  an  arrangement  that  the  proceeds  when  collected 
should  be  applied  to  the  payment  of  the  mortgage;  but  in  order  to 
stop  the  interest,  he  deposited  with  the  mortgagee  the  amount  of  the 
mortgage  debt,  the  mortgagee  giving  a  receipt  for  the  money,  and 
agreeing  that  it  should  not  go  in  payment  of  the  mortgage.  The  pur- 
chaser's note  was  not  paid;  but  under  the  circumstances  the  mort- 
gage remained  a  valid  security  unaffected  by  these  transactions.'' 

Where,  in  a  proceeding  to  foreclose  a  mortgage  against  a  purchaser 
who  had  assumed  the  payment  of  it,  there  was  evidence  that  the  mort- 

ties.     Propositions  more  essentially  N.   H.   164,   38   Atl.   726;    Squire   v. 

questions   of   fact   than,   those   thus  Greene,    168    N.    Y.    659,    61    N.    E. 

stated  can  not  well  be  imagined."  1135;   Ripley  v.  Ripley,  34  Pa.  Sup. 

The   mortgagor   in   the   mean   time  Ct.  587;    Johnson  v.  Valido   Marble 

had  accepted  a  release  of  a  part  of  Co.,  64  Vt.  337,  25  Atl.  441. 

the   mortgaged   premises,   and   had  °  McCullars  v.  Harkness,  113  Ala. 

also  given   several  new  obligations  250,  21  So.  472. 

for   the    interest   that   had   accrued  "Walker  v.  Neil,  117  Ga.  733,  45 

on  the  bond,  and  these  acts  were  re-  S.  E.  387;   Lydon  v.  Campbell,  204 

garded  as  evidence  of  an  intention  Mass.  580,  91  N.  E.  151;  Ramoneda 

to  keep  the  mortgage  subsisting.  v.  Loggins,  89  Miss.  225,  42  So.  669; 

"Brown  v.   Scott,   87   Ala.   453,   6  "Wilbur  v.  Jones,  80  N.  J.  Eq.  520, 

So.   384;    Martin  v.   Central   L.   &c.  86    Atl.    769.     See    also    Carlton    v. 

Co.,   78    Iowa,   504,   43    N.   "W.    301;  Jackson,  121  Mass.  592. 

Champion  v.  Hartford  Inv.  Co.,  45  'Howe  v.  Lewis,  14  Pick.  (Mass.) 

Kans.  103,  25  Pac.  590,  10  L.  R.  A.  329.     See    also    Toll    v.    Killer,    11 

754;    Keet  v.   Baker,   141   Mo.   175,  Paige  (N.  Y.)  228. 
42  S.  W.  940;   Felker  v.  Mowry,  69 
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gagee  had  previously  brought  an  action  upon  the  mortgage  note 
against  the  mortgagor,  who  settled  the  action  by  paying  a  certain  sum, 
which  was  not  indorsed  upon  the  note,  but  was  paid  with  the  under- 
standing that  the  mortgagee  should  bring  an  action  upon  the  mort- 
gage, and  if  he  collected  the  full  amount  of  the  note  from  the  mort- 
gage security  he  should  pay  back  the  sum  in  question  to  the  mort- 
gagor, it  was  held  that  the  question  was  one  of  fact,  whether  the 
parties  intended  that  the  amount  should  go  in  part  payment,  or  was 
to  be  applied  only  in  case  the  whole  debt  should  not  be  obtained  from 
the  mortgaged  property.' 

§  906.  Payments  appropriated  by  debtor  and  creditor. — A  debtor 
has  a  primary  and  paramount  right  in  paying  money  to  his  creditor 
to  direct  its  application  to  such  items  or  demands  as  he  chooses.'  So 
a  mortgage  debtor  may  in  the  first  instance  appropriate  a  payment 
to  whatever  account  he  pleases,  either  principal  or  interest,  or  to  an- 
other debt  due  the  mortgagee,  and  the  creditor  is  bound  so  to  apply 
it.^°  This  rule  applies  to  voluntary  payments  and  not  to  those  made 
under  compulsory  process  of  law.^^  This  is  his  right  in  accordance 
with  the  maxim,  Quicquid  solvitur  secundum  modum  solventis.  When 
the  debtor  has  omitted  to  make  any  specific  application  of  the  money 
he  has  paid,  but  has  left  this  to  the  presumptions  of  the  law,  or  to  be 
applied  by  the  creditor,  as  he  may  see  fit,  he  can  not  afterward  go 
back  and  make  an  appropriation  of  it  himself. ^^ 

The  general  payment  may  be  applied  by  the  creditor  to  a  claim 
against  the  debtor  for  which  he  has  no  security,  or  among  secured 

'Dean  v.   Toppin,  130  Mass.   517.  Manley,  154  N.   Car.  244,  70   S.  E. 

•Lynn  v.  Bean,  141  Ala.  236,  37  385;  Paxton  &c.  Co.  v.  Starkweath- 
So.  515;  Briggs  v.  Steele,  91  Ark.  er,  26  S.  Dak.  99,  128  N.  "W.  479; 
458,  121  S.  W.  754;  Wendt  v.  Ross,  Home  v.  Bank  (Tex.  Civ.  App.),  122 
,33  Cal.  650;  Boyd  v.  "Watertown  Ag-  S.  W.  430;  Patrick  v.  Deschamp, 
riculture  Ins.  Co.,  20  Colo.  App.  28,  145  Wis.  224,  129  N.  W.  1096. 
76  Pac.  986;  Sherwood  v.  Haight,  "Hammersley  v.  Knowlys,  2  Esp. 
26  Conn.  432;  Pickering  v.  Day,  2  666,  per  Lord  Kenyon;  Simson  v. 
Del.  Ch.  333;  Randall  v.  Parramore,  Ingham,  2  B.  &  C.  65,  per  Best,  J.; 
1  Pla.  409;  Massengale  v.  Pounds,  Mills  v.  Fowkes,  5  Bing.  N.  Cas. 
108  Ga.  762,  33  S.  E.  72;  Murphy  v.  455;  Bradley  v.  Heath,  3  Sim.  543; 
Schnell,  248  111.  182,  93  N.  B.  738;  Petty  v.  Dill,  53  Ala.  641;  Hughes 
Harper  v.  Concrete  Pub.  Co.,  166  v.  Johnson,  38  Ark.  285;  Harris  v. 
Mich.  429,  131  N.  W.  1112;  Sparks  Hooper,  50  Md.  537;  Leeds  v.  Gif- 
V.  Jasper  County,  213  Mo.  218,  112  ford,  41  N.  J.  Eq.  464;  Vick  v. 
S.  W.  265;  Burchard  v.  Western  Smith,  83  N.  Car.  80;  Ellis  v.  Ma- 
Commercial  Travelers'  Assn.,  139  son,  32  S.  Car.  277,  10  S.  B.  1069. 
Mo.  App.  606,  123  S.  W.  973;  Benson  "  Monson  v.  Meyer,  190  111.  105, 
v.  Relnshagen,  75  N.  J.  Eq.  358,  72  60  N.  E.  63,  afCg.  92  111.  App.  127. 
Atl.  954;  New  York  &c.  Brew.  Co.  "Wilkinson  v.  Sterne,  9  Mod. 
v.  Angelo,  129  N.  Y.  S.  713;  Lee  v.  427,  per  Lord  Hardwicke;    Mills  v. 
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claims  to  that  for  which  he  has  the  least  security.^*  In  an  action  to 
compel  a  discharge  of  a  mortgage  on  the  ground  that  certain  pay- 
ments made  by  the  mortgagor  were  applied  by  him  at  the  time  upon 
the  mortgage,  when  he  was  otherwise  indebted  to  the  mortgagee,  the 
burden  is  upon  the  plaintiff  to  show  such  application  by  a  preponder- 
ance of  evidence.'-* 

If  one  holding  a  mortgage  upon  the  separate  property  of  a  married 
woman  receives  payment  from  the  husband,  who  is  indebted  to  him, 
without  special  instructions  as  to  their  application,  the  creditor  may 
apply  them  to  the  satisfaction  of  the  husband's  debt  rather  than  to 
the  mortgage  debt  of  the  wife.^° 

A  person  holding  two  mortgages  upon  the  same  property  may  apply 
a  general  payment  to  either  or  to  both  of  them  at  his  option.  Thus,  if 
he  receive  the  proceeds  of  a  portion  of  the  mortgaged  estate  directly 
from  a  purchaser,  although  the  mortgagor  may  at  the  time  request 
him  to  apply  them  toward  the  payment  of  either  mortgage,  if  he  fail 
to  make  any  application  the  mortgagee  is  at  liberty  to  apply  them  as 
he  may  choose.^" 

A  debtor  sent  money  to  his  creditor  requesting  him  to  apply  it  to  a 
mortgage  note;  but  the  creditor  objected,  and  requested  that  the  pay- 
ment be  applied  to  an  open  account,  though  saying  that  it  would  be 
applied  to  the  note  if  insisted  upon,  but  that  in  such  case  the  account 
would  be  closed.  Soon  afterward  he  credited  the  amount  in  the  open 
account  and  delivered  receipted  vouchers  to  the  debtor.  It  was  held 
that  the  facts  showed  no  payment  upon  the  mortgage,  but  an  acquies- 
cence in  an  application  to  the  open  account.^' 

Fokes,  5  Bing.  N.  Cas.  455;   Leeds  Johnson's  Appeal,   37  Pa.   St.   268; 

V.  Glfford,  41  N.  J.  Eq.  464.  Whllden  v.  Pearce,  27  S.  Car.  44,  2 

"Mackenzie  y.  Gordon,  6  CI.  &  F.  S.  E.  709.     See  also  Bankers'  Trust 

875,  892,  per  Lord  Cottenham;  Unit-  Co.  v.   Gillespie,   181   Fed.   448,   104 

ed  States  v.  January,  7  Cranch  (U.  C.  C.  A.  196;   BufEord  v.  Wilkinson, 

S.)  572,  3  L.  ed.  443;   Field  v.  Hoi-  7  Ga.  App.  443,  67  S.  E.  114;    Cain 

land,  6  Cranch   (U.  S.)   8,  3  L.  ed.  v.  Vogt,  138  Iowa  631,  116  N.  W. 

136;   Sehuelenhurg  v.  Martin,  1  Mc-  786,  128  Am.  St.  216;  Lee  v.  Manley, 

Crary   (U.  S.)   348;   Kent  v.  Marks,  154  N.  Car.  244,  70  S.  E.  385;    Bla- 

101  Ala.  350,  14  So.  472;  Johnson  v.  ney's  Estate,  37  Pa.  Super.  Ct.   76. 

Thomas,  77  Ala.  367;    Levystein  v.  "Collins  v.  Stocking,  98  Mo.  290, 

Whitman,    59    Ala.    345;     Borel    v.  11  S.  W.  750;   Knox  v.  Johnston,  26 

Kappeler,  79  Cal.  342,  21  Pac.  841;  Wis.  41. 

Schellabarger    v.    Binns,    18    Kans.  "'Greig  v.  Smith,  29  S.  Car.  426, 

345;    Feldman   v.    Beier,    78    N.    Y.  7  S.  E.  610. 

293;   Prouty  y.  Price,  50  Barb.   (N.  " Parker  y.  Green,  8  Mete.  (Mass.) 

Y.)   344;   Bank  of  Niagara  y.  Rose-  137. 

velt,    9    Cow.    (N.    Y.)    409,    Hopk.  "Pennsylvania  Coal  Co.  y.  Blake, 

574;   Ege  v.  Watts,  55  Pa.  St.  321;  85  N.  Y.  226. 
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§  907.  Application  by  law. — The  law  will  apply  payments  which 
neither  party  has  made  any  appropriation  of.  But  the  law  will  never 
make  an  application  when  the  parties  have  already  done  so,  and  it 
will  not  change  an  application  which  the  parties  have  deliberately  and 
legally  made.^* 

In  jurisdictions  where  the  civil  law  rule  prevails,  the  court  will 
apply  a  payment  to  a  secured  rather  than  an  unsecured  debt.^*  But 
outside  such  jurisdictions  the  payment  will  be  appropriated  to  the 
unsecured  indebtedness.^"  The  debtor  can  not  retract  his  application 
of  a  payment  to  an  illegal  or  usurious  contract,  and  the  courts  will  not 
retract  it  for  him.^^ 

It  has  been  held  that  it  will  be  presumed  that  a  payment  was  ap- 
plied on  an  unsecured  rather  than  a  secured  debt.^^ 

A  payment  made  by  a  mortgage  debtor  has  in  some  cases  been  pre- 
sumed to  be  made  upon  the  mortgage  debt  in  the  absence  of  a  par- 
ticular appropriation  at  the  time,  where  the  creditor  also  has  other 
claims  against  the  mortgagor  which  are  unsecured,  so  far  at  least  that 
the  mortgagee,  in  a  contest  with  other  creditors  of  the  mortgagor,  is 
bound  to  prove  that  the  payment  was  made  on  a  different  account.'* 
But  this  presumption  would  not  apply  in  case  of  an  appropriation  by 
either  party  at  the  time.''*  Much  less  can  the  creditor,  upon  receiving 
a  pajrment  directed  by  the  debtor  to  be  applied  to  the  mortgage  debt, 

"Treadwell   v.   Moore,   34   Maine  ""Haas  Electric  &c.  Co.  v.  Spring- 

112;  Dickey  v.  Permanent  Land  Co.,  field  Park  Co.,  236  111.  452,  86  N.  B. 

63  Md.  170;   Feldman  v.  Gamble,  26  248,   23   L,.  R.  A.    (N.   S.)    620,  127 

N.  J.  Eq.   494.     See  also  Pickering  Am.   St.  297;    Coles  v.  Haynes,  134 

V.   Day,   2   Del.   Ch.   333;    McDanlel  111.  App.  320;   M.  A.  Sweeney  Co.  v. 

V.  Barnes,  5  Bush  (Ky.)  183;  Blood-  Fry,  151  Ind.  178,  51  N.  E.  234;  Cain 

worth  V.  Jacobs,  2  La.  Ann.  24;  Ben-  v.  Vogt,   138   Iowa   631,   116   N.  W. 

son  V.  Reinshagen,  75  N.  J.  Eq.  358,  786;   State  v.  United  States  Fidelity 

72  Atl.  954;  In  re  Milligan's  Estate,  &c.  Co.,  81  Kans.  660,  106  Pac.  1040, 

112  App.  Div.  373,  98  N.  Y.  S.  480;  26  L.  R.  A.    (N.   S.)    865;    Bell  &c. 

Raymond  v.  Newman,  122  N.   Car.  Co.   v.    Kentucky   Glass-Works   Co., 

52,  29  S.  E.  353;   TruUinger  v.  Ko-  106  Ky.  7,  50  S.  W.  2;   Gardner  v. 

foed,  7  Ore.  228,  33  Am.  Rep.  708;  Leek,  52  Minn.  522,  54  N.  W.  746; 

Moore  v.  Kiff,  78  Pa.  St.  96;    Pope  McMillan  v.  Grayston,  83  Mo.  App. 

V.  Transparent  Ice  Co.,  91  Va.  79,  425;  Smith  v.  Lewiston  Steam  Mill, 

20   S.   B.   940;    Frazer  v.   Miller,   7  66  N.   H.   613,  34  Atl.   153;    Lee  v. 

Wash.  521,  35  Pac.  427.  Manley,  154  N.  Car.  244,  70  S.  B.  S85; 

^  Thiac     V.     Jumonville,     32     La.  Bell  v.  Clark,  38  Pa.  Sup.  Ct  365. 

Ann.  142;    New  Orleans  Ins.  Co.  v.  ^'Dickey  v.  Permanent  Land  Co., 

Tio,  15  La.  Ann.  174;   Buchanan  v.  63  Md.  170. 

Lloyd,  88  Md.  642,  41  Atl.  1075;  Lae-  ^»Hare  v.  Stegall,  60  111.  380. 

ber  V.  Langhor,  45  Md.  477;   Wind-  ,  ""The   Antarctic,    1    Sprague    (U. 

sor  V.  Kennedy,  52  Miss.  164;   Neal  S.)    206;    Pattison  v.   Hull,   9   Cow. 

V.  Allison,  50  Miss.  175;  Paschall  v.  (N.  Y.)   747. 

Pioneer  Sav.  &c.  Co.,  19  Tex.  Civ.  ^Tharp  v.  Feltz,  6  B.  Mon.  (Ky.) 

App.  102,  47  S.  W.  98.  6. 


477  APPEOPEIATION    OF    PAYMENTS  §    907 

claim  the  right  to  apply  it  to  other  claims  and  enforce  the  mortgage 
in  full  against  the  mortgagor.''^ 

If  a  mortgagee  release  a  portion  of  the  premises  to  one  who  has 
purchased  the  equity  of  redemption  of  that  portion,  the  money  paid 
him  for  such  release  is  deemed  a  payment  upon  the  mortgage  debt, 
and  he  can  not  apply  it  in  discharge  of  other  debts  due  him  from  the 
mortgagor.^" 

A  general  payment  it  is  said  should  be  applied  to  a  debt  which 
is  the  personal  and  absolute  debt  of  the  payor  rather  than  to  one 
which  he  is  not  personally  bound  to  pay,  though  his  property  be 
holden  for  it.  Thus  where  a  purchaser  of  an  estate  incumbered  by  a 
mortgage  has  assumed  a  portion  of  the  mortgage  debt,  and  has  thus 
made  himself  personally  liable  to  the  mortgagee  for  this  part  of  the 
debt,  although  he  may  be  compelled  to  pay  the  residue  of  the  debt 
to  save  his  property,  he  is  entitled  to  have  a  general  payment  made 
by  him  applied  to  the  portion  of  the  debt  for  which  he  is  personally 
liable." 

The  law  will  appropriate  payments  upon  account  of  mortgage  notes 
to  such  notes  as  are  due  rather  than  to  those  not  due.  Thus  where 
notes  and  interest  are  charged  up  by  the  creditor  in  the  debtor's  run- 
ning account,  in  which  payments,  made  without  direction  as  to  appli- 
cation, are  credited,  the  payments  will  be  held  to  apply  to  the  items 
in  the  order  of  their  dates,  and  can  not  apply  to  notes  not  due.^^ 

When  the  appropriation  of  credits  is  left  to  the  law,  the  rule  has 
sometimes  been  adopted  that  the  credits  will  be  applied  most  bene- 
ficially to  the  debtor,  and  therefore  will  be  applied  upon  a  debt  se- 
cured by  mortgage  rather  than  upon  a  debt  to  the  same  party  upon 
account  or  simple  contract.^^ 

But  on  the  contrary  it  has  been  said  that  as  a  rule  courts  will  apply 
payments  to  unsecured  debts  in  preference  to  those  secured,'"  and 

^  New  York  Life  Ins.  &c.  Co.  v.  S.)  8,  3  L.  ed.  136.    The  payment  in 

Howard,  2  Sandf.  Ch.    (N.  Y.)   183.  this  case  was  voluntary  and  the  ap- 

^Hiclts  V.  Bingham,  11  Mass.  300.  plication  of  the  payment  was  act- 
See  ante  §  727.  ually  made  hy  the  creditor.    Mar- 

"  Snyder  v.  Robinson,  35  Ind.  311,  shall,  C.  J.,  said  that  if  the  creditor 

9  Am.  Rep.  738.  had  not  applied  the  payment,  the 

"^  Kline  v.  Ragland,  47  Ark.  Ill,  court  would  have  applied  it  in  the 

14    S.   W.   474;    Trimble   v.    McCor-  same  manner,  namely,  to  the  debt 

mick   (Ky.),  15  S.  W.  358.  for  which  the  creditor  had  the  least 

=®Pattison  v.  Hull,  9  Cow.  (N.  Y.)  security.     This    decision    criticised 

747,  770,  per  Cowen,  J.;    Dorsey  v.  by  Cowen,  J.,  in  Pattison  v.  Hull,  9 

Gassaway,  2  Harris  &  J.  (Md.)  402;  Cow.  (N.  Y.)  747,  771.    See  also  Or- 

Gwinn  v.  "Whitaker,  1   Harris  &  J.  leans  Co.  Nat.  Bank  v.  Moore,  112 

(Md.)  754;  Windsor  v.  Kennedy,  52  N.   Y.   543,   555,   20   N.   E.   357,   per 

Miss.  164.  Peckham,  J. 

"Field  V.  Holland,  6  Cranch   (U. 
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even  that  the  court  will  exercise  a  sound  discretion/^  and  make  the 
application  as  it  deems  it  right  and  proper  in  each  ease.^^ 

By  the  civil  law,  and  that  of  Louisiana,  a  general  payment  is  im- 
puted to  the  most  onerous  debt ;  and  therefore,  as  between  a  mortgage 
debt  and  an  open  account  between  the  same  parties,  the  payment  is 
applied  to  a  mortgage  debt  which  bears  int^rest.^^ 

§  908.  Time  for  appropriation. — The  creditor  receiving  money  on 
general  account  is  not  required  to  make  an  immediate  appropriation 
of  it,  but  he  may  apply  it  at  any  time  after  payment,  if  before  the 
bringing  of  an  action  or  the  settling  of  an  account  in  respect  of  it,^* 
but  not  after  a  suit  for  foreclosure  has  been  begun.^^ 

Under  the  rule  of  the  civil  law,  however,  the  creditor  was  bound 
to  make  his  appropriation  at  the  time  of  the  payment.^^  There  are 
cases  which  hold  that  the  creditor's  right  of  appropriation  is  not  lim- 
ited in  time,^^  but  other  decisions  hold  that  the  application  must  be 
made  prior  to  any  controversy  relative  to  the  matter.^^ 

If  the  debtor  become  bankrupt,  it  would  seem  that  the  creditor 
might  then  apply  a  general  payment  to  whatever  liability  of  the  bank- 
rupt debtor  he  might  think  fit.^°  "The  distinction  is  this,"  says  Lord 
Hardwicke:  "where  a  man  is  indebted  by  mortgage  and  bond,  and 
pays  money  to  his  creditor,  he  must  make  the  application,  and  de- 
clare to  which  debt  he  applies  the  money  at  the  very  time  he  pays  it, 
and  he  can  not  make  the  application  afterward ;  but  his  creditor  may 
make  the  application  any  time  after  a  general  payment  by  his  debtor, 
so  as  he  does  it  before  an  account  settled  between  them;  and  there 

"Coles  V.  Withers,  33  Grat.  (Va.)  15   So.   568;    Bank  of  California  v. 

186.  Webb,  94  N.  Y.  467. 

»^  Coles  V.  Withers,  33  Grat.  (Va.)  ''» Lazarus  v.   Freidheim,   51   Ark. 

186.     In  this  case  the  court  made  a  371,    11    S.    W.    518;     Harrison    v. 

pro  rata  appropriation.  Woodward,  11  Cal.  App.  15,  103  Pac. 

=^  Johnson   v.   Anderson,    30    Ark.  933;  Austin  v.  Southern  Home  Bldg. 

745;    Forstall  v.  Blanchard,  12  La.  &c.  Assn.,  122  Ga.  439,  50  S.  B.  382; 

1.  Applegate   v.    Koons,    74    Ind.   247; 

"Clayton's  case,  1  Mer.  572,  per  Milliken   v.    Tufts,   31    Maine   497; 

Sir  W.  Grant;   Johnson  v.  Thomas,  People  v.  Grant,  139  Mich.  26,  102 

77  Ala.  367;   Hughes  v.  Johnson,  38  N.  W;'.  226;    Benson  v.  Reinshagen, 

Ark.  285;    Feldman  v.  Beier,  78  N.  75  N.  J.  Eq.  358,  72  Atl.  954;    San- 

Y.  293.      See  also  Haynes  v.  Waite,  ford  v.  Van  Arsdall,  53  Hun  70,  25 

14  Cal.  446;   Shortridge  v.  Pardee,  2  N.  Y.  St.  433,  6  N.  Y.  S.  494;    Lee 

Mo.  App.  363;  Moss  v.  Adams,  39  N.  v.  Manley,  154  N.  Car.  244,  70  S.  B. 

Car.  42.  385;    Taylor    v.    Coleman,    20    Tex. 

="Sanford  v.  Van  Arsdall,  53  Hun  772;   Pierce  v.  Knight,  31  Vt.  701; 

70,  6  N.  Y.  S.  494.  Bank  v.  Cooper,  26  Ont.  575. 

=»  Gass  V.   Stlnson,   3   Sumn.    (U.  "  Ex  parte  Johnson,  3  De  G.  M.  & 

S.)   98,  Fed.  Cas.  No.  5262.  G.  218,  236,  per  Lord  Cranworth. 

■"Pearce  v.  Walker,  103  Ala.  250, 
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have  been  abundance  of  eases  upon  this  distinction."*"  An  entry  made 
by  the  debtor  in  his  own  private  books  is  of  course  not  conclusive  of 
the  appropriation  unless  he  has  communicated  the  subject  of  the  en- 
try to  his  creditor;  and  the  creditor's  entry  in  his  own  books  is  not 
conclusive  upon  himself  until  he  in  like  manner  communicates  the 
entry  or  states  an  account.  Until  then  he  may  change  the  appropria- 
tion as  he  sees  fit.*^ 

An  application  of  payment  once  made  can  not  be  changed  without 
consent  of  both  the  debtor  and  the  creditor ;  and  when  it  is  made  by 
the  creditor,  he  having  the  right  of  election,  it  becomes  irrevocable  by 
him  after  he  has  communicated  the  application  to  the  debtor.*^  When 
the  parties  have  themselves  agreed  upon  an  application  of  a  payment, 
there  is  no  question  of  its  application  by  the  law.*^ 

An  appropriation  of  payments  made  by  the  parties  to  a  prior  in- 
cumbrance is  binding  upon  subsequent  incumbrancers,  if  the  pay- 
ments are  made  upon  a  legal  obligation  of  the  debtor.  Although  a 
mortgage  bear  interest  at  the  rate  of  five  per  cent,  per  month,  if  the 
stipulation  be  not  in  violation  of  law,  subsequent  incumbrancers  have 
no  claim  for  relief  against  payments  which  were,  by  common  consent 
of  the  parties  to  the  mortgage,  applied  to  the  payment  of  such  in- 
terest.** Proceeds  of  a  sale  of  part  of  the  mortgaged  property  made 
by  consent  of  parties  can  not  be  applied,  as  against  subsequent  incum- 
brancers, to  the  payment  of  an  unsecured  debt  of  the  mortgagor.*^ 

If  a  mortgagor  give  a  note  for  the  whole  amount  of  his  debt  to  the 
mortgagee,  including  sums  for  which  he  had  become  indebted  before 
the  mortgage  was  given,  and  which  were  not  secured  by  it,  and  the 
mortgagee  apply  payments  made  to  him  upon  the  note  generally,  it 
is  equivalent  to  an  application  upon  -the  new  and  old  indebtedness 
pro  rata,  and  a  different  application  can  not  be  made  where  it  does 
not  satisfactorily  appear  to  have  been  directed  or  to  be  for  the  inter- 
est of  the  parties.*^ 

§  909.  What  is  a  sufficient  appropriation. — The  debtor  and  creditor 
may  expressly  agree  as  to  the  application  of  payments,*^  or  the  debt- 
or's direction  as  to  the  application  may  be  shown  by  his  express  dec- 

*>  Wilkinson    v.    Sterne,    9    Mod.  25  Am.  Rep.  60;  Hughes  v.  Johnson, 

427.  38  Ark.  285. 

*'  Simson  v.  Ingham,  2  B.  &  C.  65.  « Shelden    v.    Bennett,    44    Mich. 

*=  Johnson  v.  Thomas,  77  Ala.  367.  634,"  7   N.  W.   223. 

"Mercer  v.  Tift,  79  Ga.  174,  4  S.  "Hansen    v.    Rounsavell,    74    111. 

B.  114.  238;    Hahn   v.   Geiger,   96   111.   App. 

"Mills   V.    Kellogg,   7    Minn.    469.  104;    Hughes  v.   McDougle,   17   Ind. 

"Webster  v.  Singley,  53  Ala.  208.  399. 


§    909a  PAYMENT   AND   DISCHAEGE  480 

laration.*'  This  direction  may  also  be  implied  from  circimistanees 
showing  the  debtor's  intention.**  The  debtor's  entries  in  his  own 
books  are  not  regarded  as  suflBcient  evidence  of  his  application  of  a 
general  payment.^"  It  is  essential  that  the  creditor  should  be  in- 
formed of  the  particular  application  the  debtor  desires  to  have  made 
of  the  money,  to  make  it  of  any  efEect. 

"Where  certain  notes  were  insuflQciently  secured  by  a  mortgage,  and 
afterward  further  security  was  given  for  some  of  the  notes  separately, 
it  was  held  that  this  special  fund  must  be  applied  to  the  notes  se- 
cured by  it,  to  the  exoneration  of  the  mortgage,  which  was  properly 
left  for  those  having  no  other  security.^  ^ 

Where  a  mortgage  for  future  advances  was  executed  with  an  agree- 
ment that  the  same  might  be  paid  with  the  proceeds  of  certain  goods 
to  be  shipped  by  the  mortgagor  to  the  mortgagee,  and  after  advances 
had  been  made  an  agreement  was  made  for  further  advances,  and  that 
the  mortgage  and  the  goods  shipped  should  be  security  therefor,  it 
was  held  that  the  mortgagee  had  the  right  to  credit  the  amount  re- 
ceived for  the  goods  on  the  advances  until  they  were  paid,  before 
applying  it  on  the  mortgage.^^ 

Where  a  mortgagor,  under  an  agreement  with  his  mortgagee  that 
he  could  pay  the  mortgage  debt  by  work,  performs  labor  of  value  suiB- 
cient  to  pay  such  debt,  the  mortgage  is  satisfied  although  there  may 
have  been  no  other  application  by  the  mortgagee  of  the  amount  due 
for  the  labor.  The  law  will  apply  the  value  of  such  labor,  as  it  is 
performed,  to  the  payment  of  the  mortgage  debt.°* 

§  909a.  Agreement  between  mortgagee  and  purchaser  of  portion  of 
premises. — A  mortgagee  may,  by  agreement  with  a  purchaser  of  a 
portion  of  the  mortgaged  premises,  bind  himself  to  apply  general 
payments  upon  the  mortgage  debt  to  the  discharge  of  the  mortgage 
lien  upon  such  portion.    Such  agreement,  although  without  consider- 

^'Frutig  V.   Trafton,   2   Cal.   App.  ard  v.  Western  Commercial  Travel- 

47,  83  Pac.  70;   Terhune  v.  Colton,  ers'  Assn.,  139  Mo.  App.  606,  123  S. 

12  N.  J.  Eq.  232;    Kempner  v.  Pat-  W.    973;    Roakes  v.   Bailey,   55   Vt 

rick,  43  Tex.  Civ.  App.  216,  95  S.  "W.  542. 

51.  "Manning  v.   Westerne,    2   Vern. 

"Pearce  v.  Walker,  103  Ala.  250,  606;  Wrout  v.  Dawes,  25  Beav.  369. 

15  So.  568;    Hanson  v.  Cordano,  96  "  Bridenbeeker     v.      Lowell,     32 

Cal.  441,  31  Pac.  457;  Perot  v.  Coop-  Barb.    (N.  Y.)    9. 

er,  17  Colo.  80,  28  Pac.  391,  31  Am.  ""Lewis  v.  Hartford  Silk  Mfg.  Co., 

St.   258;    Lumber  Co.   v.   Cummins,  56  Conn.  25,  12  Atl.  637. 

157   111.   App.   10;    Koehler   v.   Bier-  "'  McCulIars  v.  Harkness,  113  Ala. 

baum  (Ky.),  122  S.  W.  524;  Burch-  250,  21  So.  472. 
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ation,  is  binding  upon  the  mortgagee  as  to  the  purchaser,  after  he 
has  acted  upon  it  and  paid  money  to  the  mortgagor;  but  when  the 
purchaser,  being  unable  to  complete  the  purchase,  has  reconveyed  the 
land  to  the  mortgagor,  the  contract  being  as  to  the  latter  without  con- 
sideration, and  therefore  a  nullity,  he  has  no  right  to  have  payments 
subsequently  made  applied  upon  any  particular  part  of  the  mortgaged 
property.  The  agreement  in  such  case  is  for  the  purchaser's  benefit, 
and  not  for  the  benefit  of  the  mortgagor.^* 

§  909b.    Application  of  payment  from  sale  of  mortgaged  property. — 

A  payment  made  from  the  proceeds  of  a  sale  of  the  mortgaged  prop- 
erty must  be  applied  to  the  mortgage,  and  no  special  direction  is  nec- 
essary.^^ This  rule  applies  except  where  its  application  would  be 
inequitable.  °° 

When  the  mortgage  is  in  the  form  of  an  absolute  deed,  and 
the  mortgagee  by  virtue  of  his  title  sells  the  land  or  any  part  of  it, 
he  is  chargeable  with  the  price  for  which  he  sold  it,  though  he  sold 
upon  credit  and  has  been  unable  to  collect  the  purchase-money.  But 
if  the  mortgagee  executes  a  deed  of  the  property  at  the  request  of  the 
mortgagor,  and  receives  the  notes  given  for  the  purchase-money,  he 
is  not  chargeable  with  the  amount  of  such  notes  in  a  subsequent  ac- 
counting between  him  and  the  mortgagor,  where  the  notes,  without 
fault  of  his,  prove  to  be  worthless.^^ 

§  910.  Appropriation  of  insurance  money — Pajrment  on  collat- 
eral security. — ^A  payment  made  on  security  held  as  collateral 
for  a  mortgage  debt  is  prima  facie  a  payment  upon  the  prin- 
cipal debt,^*  but  not  ipso  facto  a  payment  on  the  principal 
debt.°*  "It  is  a  general  rule,  that  where  collateral  security  is 
received  for  a  debt,  with  power  to  convert  the  security  into  money, 
this  is  specifically  applicable  to  the  payment  of  such  debt.  The  same 
person  being  the  party  to  pay  and  receive,  no  act  is  necessary,  and  the 
law  makes  the  application.  If  the  proceeds  equal  or  exceed  the  amount 
of  the  debt,  it  is  de  facto  paid.   No  action  would  lie  for  it,  and  proof 

"Bush  V.  Sherman,  80  111.  160.  74;   Brighton  v.  Doyle,  64  Vt.  616, 

■»  Ellis  V.   Mason,  32   S.  Car.  277.  25  Atl.   694. 

10   S.   E.   1069.     See   also   Lyon   v.  ""Thorne  v.  Allen,  72  Minn.  461, 

Bass,   76   Ark.    534,   89   S.   W.    849;  75  N.  W.  706. 

Pritchard  v.  Comer,  71  Ga.  18;   Sni-  "Turman    v.    Forrester,    55    Ark. 

der  V.  Stone,  78  111.  App.  17;  Thome  336,  18  S.  W.  167. 

v.   Allen,   72    Minn.    461,   75    N.   W.  ^Prouty  v.   Eaton,   41   Barb.    (N. 

706;   Thatcher  v.  Massey,  20  S.  Car.  Y.)   409. 

542;   Hunter  v.  Wardlaw,  6  S.  Car.  ™  Economy     Building     Assn.      v. 

Hungerbuckler,  93  Pa.  St.  258. 
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of  these  facts  -would  support  the  defense  of  payment/'^"  But  unless 
the  debt  or  some  part  of  it  be  due  and  payable,  the  mortgagee  can 
not,  without  the  consent  of  the  mortgagor,  apply  the  amount  received 
to  the  payment  of  the  mortgage  debt.  Thus,  for  instance,  money  paid 
upon  a  policy  of  insurance,  obtained  by  the  mortgagor  for  the  benefit 
of  the  mortgagee,  for  a  loss  by  fire,  can  not  be  applied  to  the  payment 
of  the  debt,  if  it  be  not  due,  without  the  consent  of  the  mortgagor. 
The  money  received  from  the  insurance  takes  the  place  of  the  prop- 
erty destroyed,  and  is  still  collateral  until  it  is  applied  in  payment 
by  mutual  consent.  If  the  amount  received  be  indorsed  upon  the 
note,  but  is  afterward  applied  to  the  restoration  of  the  impaired  se- 
curity, for  the  benefit  of  all  parties,  the  holder  of  a  second  mortgage 
on  the  property  has  no  equity  which  entitles  him  to  have  the  amount 
so  received  applied  in  reduction  of  the  debt  secured  by  the  first  mort- 
gage. The  indorsement  of  the  money,  in  the  first  instance,  upon 
the  note,  without  authority,  gives  no  such  right.^^ 

If  the  mortgagee  receives  insurance  money  paid  under  a  policy 
upon  the  premises  made  payable  to  him  by  the  terms  of  the  mortgage, 
he  is  bound  to  apply  it  to  the  payment  of  the  mortgage  debt,  and  it  is 
a  satisfaction  of  the  mortgage  debt  to  the  extent  of  the  payment.  He 
has  no  authority  to  arrange  with  an  unauthorized  agent  for  a  different 
disposal  of  the  money  so  received.®^ 

"Where  buildings  on  the  mortgaged  premises  are  insured  for  the 
benefit  of  the  mortgagee  he  must,  upon  collecting  the  insurance 
money,  hold  it  and  apply  it  upon  the  indebtedness  as  it  falls  due, 
unless  the  mortgagor  agrees  to  a  different  application.®^ 

Money  received  by  a  mortgagee,  under  a  policy  taken  by  him  upon 
his  interest,  does  not  ordinarily  operate  as  a  satisfaction  of  the  mort- 
gage, for  such  insurance  is  not  for  the  benefit  of  the  mortgagor,  nor 
is  it  an  insurance  of  the  mortgage  debt.°*  If  the  mortgagee  is  not 
merely  a  mortgagee,  but  has  some  other  interest  in  the  property,  such 
as  a  dower  interest,  the  insurance  will  not  be  regarded  as  exclusively 

»» Hunt  V.  Nevers,  15  Pick.  (Mass.)  562,  10  L.  R.  A.   (N.  S.)   1166,  118 

500,  26  Am.  Dec.  616.  Am.  St.  961. 

"Bryant  v.   Charter  Oak  L.   Ins.  «^ Connecticut  Mut.  L.  Ins.  Co.  v. 

Co.,  24  Fed.  771;   Gordon  v.  Ware  Scammon,  117  U.  S.  634,  29  L.  ed. 

Sav.  Bank,  115  Mass.  588.    See  also  1003,  6  Sup.  Ct.  889. 

Fergus  v.  Wilmarth,  117  111.  542,  7  ""Kortlander    v.    Elston,    52    Fed. 

N.   E.    508;    Naquln   v.   Texas   Sav.  180,  2  C.  C.  A.  657;   Thorp  v.  Croto, 

&c.    Invest.   Assn.,    95   Tex.   313,   67  79  Vt.  390,  65  Atl.  562,  10  L.  R.  A. 

S.  W.  85,  58  L.  R.  A.  711.  93  Am.  (N.  S.)  1166,  118  Am.  St.  961. 

St.     855;      dissenting     opinion     In  "See  ante  §§  419,  420. 
Thorpe  v.  Croto,  79  Vt.  390,  65  Atl. 
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an  insurance  of  the  interest  as  mortgagee;  and  therefore,  for  a  still 
stronger  reason,  insurance  money  collected  will  not  be  applied  in  sat- 
isfaction of  the  mortgage.'^ 

§  911,  Interest  to  be  first  paid. — ^When  payments  are  made  by  a 
debtor  upon  a  mortgage,  without  being  specially  appropriated  either 
to  the  principal  or  interest  of  the  debt,  the  general  rule  is  that  the 
interest  due  shall  be  paid  before  any  part  of  the  principal  is  dis- 
charged."® 

It  is  held  that  if  there  is  no  instalment  of  interest  due,  the  pay- 
ment is  applied  to  the  principal,®'  but  the  better  rule  seems  to  be  that 
the  payment  should  be  applied  to  the  extinguishment  of  the  principal 
and  such  proportion  of  interest  as  has  accrued  on  the  principal  so  ex- 
tinguished.®^ 

If  a  mortgagor  voluntarily,  and  without  mistake  of  fact,  pays  as 
interest  a  greater  rate  than  is  legally  enforcible,  but  not  usurious, 
the  appropriation  thus  made  by  the  parties  will  not  be  disturbed,  but 
will  stand  as  any  other  voluntary  payment;  and  a  subsequent  pur- 


»^  Louden   v.    "Waddle,    98    Pa.    St. 
242. 

»« Monroe  v.  Fohl,  72  Cal.  568,  14 
Pac.  514;  Bay  View  Land  Co.  v. 
Myers,  62  Minn.  265,  64  N.  W.  816; 
Chase  v.  Box,  Freem.  Ch.  261.  See 
also  Coleman  v.  Smith,  55  Ala.  368; 
McCormick  v.  Mitchell,  57  Ind.  248; 
Carter  v.  Sanderson,  19  Ky.  L.  620, 
41  S.  W.  306;  Johnson  v.  Succession 
Robbing,  20  La.  Ann.  569;  Gwinn  v. 
Whitaker,  1  Harr.  &  J.  (Md.)  754; 
Pay  V.  Bradley,  1  Pick.  (Mass.)  194; 
Keigher  v.  St.  Paul,  69  Minn.  78,  72 
N.  W.  54;  Hamer  v.  Kirkwood,  25 
Miss.  95;  Anderson  v.  Perkins,  10 
Mont.  154,  25  Pac.  92;  Armijo  v. 
Henry,  14  N.  Mex.  181,  89  Pac.  305, 
25  L.  R.  A.  (N.  S.)  275;  Jones  v. 
Chandler,  13  N.  Mex.  501,  85  Pac. 
S92;  Merchants'  Bank  v.  Freeman, 
15  Hun  (N.  Y.)  359;  Johnson  v. 
Johnson,  58  N.  Car.  167;  Smith  v. 
Smith,  10  Ohio  S.  &  C.  PI.  Dec.  439; 
Bower  V.  Walker,  220  Pa.  294,  69 
Atl.  984;  Moore  v.  Kiff,  78  Pa.  St. 
96;  Smith  v.  Macon,  1  Hill  Eq.  (S. 
Car.)  339;  Hinriohs  v.  Brady,  23 
S.  Dak.  250,  121  N.  W.  777;  Hamp- 
ton V.  Dean,  4  Tex.  455;    Bradford 


Academy  v.  Grover,  55  Vt.  462; 
Genin  v.  Ingersoll,  11  W.  Va.  549. 

"'Davis  V.  Fargo,  Clarke  (N.  Y.) 
470.  A  Vermont  case  holds  that 
where,  upon  a  note  payable  with  in- 
terest annually,  a  payment  is  made 
before  the  interest  falls  due  which 
is  sufficient  to  pay  the  interest  then 
due  and  a  portion  of  the  principal, 
but  which  is  not  specifically  applied, 
the  maker  of  the  note  has  the  right 
to  have  the  computation  carried  for- 
ward to  the  end  of  the  year,  and  the 
amount  applied  in  the  payment  of 
the  interest  then  falling  due.  01- 
cott  V.  Davis,  67  Vt.  685,  32  Atl.  813. 
See  also  Starr  v.  Richmond,  30  111. 
276,  83  Am.  Dec.  189;  Ross  v.  Rees, 
19  Ky.  L.  1215,  43  S.  W.  215;  McEl- 
rath  V.  Dupuy,  2  La.  Ann.  520. 

«» Monroe  v.  Fohl,  72  Cal.  568,  14 
Pac.  514;  Jacobs  v.  Ballenger,  130 
Ind.  231,  29  N.  E.  182,  15  L.  R.  A. 
169,  Williams  v.  Houghtaling,  3 
Cow.  (N.  Y.)  86;  Jencks  v.  Alexan- 
der, 11  Paige  (N.  Y.)  619;  Miami 
Exporting  Co.  v.  Bank  of  United 
States,  5  Ohio  260;  Singleton  v.  Al- 
len, 2  Strob.  Eq.  (S.  Car.)  166. 
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chaser  of  the  mortgaged  premises,  unless  he  shows  some  special  equity, 
has  no  greater  rights  in  that  respect  than  the  mortgagor.^* 

§  912.  Payment  upon  nsnrious  mortgage. — Partial  payments  upon 
a  usurious  mortgage  can  not  be  applied  to  the  payment  of  usurious 
interest,  even  with  the  consent  of  the  mortgagor,  as  against  the  ex- 
isting rights  of  subsequent  incumbrancers.'"  Where  the  payment  of 
interest  exceeds  the  amount  of  legal  interest  due,  the  excess  will  gen- 
erally be  applied  to  the  principal.'^  But  in  the  absence  of  proof  of  a 
usurious  agreement,  or  anything  to  show  that  usurious  interest  was 
given  OK  accepted  in  consideration  of  an  extension  of  time,  interest 
in  excess  of  the  legal  rate,  voluntarily  paid  by  the  borrower,  can  not 
be  applied  to  the  principal.'" 

While  a  payment  of  a  bonus  upon  a  mortgage  for  an  extension  of 
the  time  of  payment  is  to  be  regarded  as  a  payment  upon  the  mort- 
gage debt,  yet  the  law  does  not  so  apply  it  unless  the  debtor  asks  for 
such  application.  Therefore,  where  interest  became  due  after  such  a 
payment,  and  remaining  unpaid  for  twenty  days  and  more,  an  action 
was  brought,  in  pursuance  of  a  condition  of  the  mortgage  making  the 
whole  principal  due  upon  such  default,  to  foreclose  the  mortgage,  it 
was  held  that  the  bonus  paid  for  extension  could  not  be  regarded  as  a 
payment  of  the  interest  so  as  to  prevent  such  forfeiture,  inasmuch 
as  no  such  application  of  it  had  been  made  or  asked  for  previous  to 
the  suit,  and  that  the  mortgagor's  request  in  his  answer  to  have  it  so 
applied  could  not  affect  the  plaintiff's  right  of  action,  though  the 
judgment  should  be  entered  for  the  amount  of  the  mortgage  after 
deducting  the  amount  of  the  bonus  paid.'* 

III.   Presumption  and  Evidence  of  Payment 

Section  Section 

913.  Presumption   and   evidence   of    915a.  Doctrine  of  equity  as  to  stale 

payment  in  general.  demands. 

914.  Presumption  of  payment  of  In-    916.  Presumption   from   shorter   pe- 

terest.  riod  than  twenty  years. 

915.  Presumption  of  payment  from    917.  Payment  a  question  of  fact. 

lapse  of  time.  918.  Eftect  of  indorsements  and  re- 

ceipts. 

§913.  Presumption  and  evidence  of  payment  in  general. — ^The 
possession  of  the  mortgage  note  or  bond  by  the  mortgagor  or  those 

™  Carson  v.  Cochran,  51  Minn.  67,  75;  Moore  v.  Holland,  16  S.  Car.  15. 

53  N.  W.  1130.  "Bosworth  v.  Kinghorn,  94  App. 

"Greene  v.  Tyler,  39  Pa.  St.  361.  Div.  187,  87  N.  Y.  S.  983,  affd.  179 

"Camden  Sav.  Bank  v.  Cilley,  83  N.  Y.  590,  72  N.  E.  1139. 

Maine  72,  21  Atl.  746;    Deshler  v.  ™  Church  v.  Maloy,  9  Hun  (N.  Y.) 

Holmes,  44  N.  J.  Eq.  581,  18  Atl.  148,  affd.  70  N.  Y.  63. 
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claiming  under  him  raises  a  presumption,  in  the  absence  of  all  other 
proof,  that  it  has  been  paid.  This  presumption  is  one  of  fact  and  not 
of  law,  and  may  be  rebutted  by  evidence  accounting  for  the  mort- 
gagor's possession  of  the  note  without  having  paid  it,^  or  in  any  way 
rebutting  the  inference  of  payment.^  "In  general  it  may  be  admitted 
that  the  production  by  the  mortgagor,  or  those  claiming  under  him 
of  a  note  secured  by  mortgage,  will  raise  a  presumption,  in  the  ab- 
sence of  all  other  proof,  that  it  has  been  paid.  But  this  is  a  presump- 
tion of  fact,  not  of  law,  and  will  be  rebutted  by  any  other  evidence. 
If  the  possession  and  production  of  the  note  can  be  satisfactorily  ac- 
counted for  upon  any  other  hypothesis  than  that  of  payment  of  it  to 
the  holder  it  will  rebut  such  presumption."^  But  the  fact  that  a 
mortgage  executed  by  a  husband  and  afterward  assigned  to  his  wife, 
after  his  death  is  found  in  a  deposit  box  to  which  his  wife  had 
access  does  not  create  a  presumption  of  its  payment.* 

The  purchase  of  a  mortgage  and  note  by  one  who  has  bought 
the  land  and  assumed  the  payment  of  the  mortgage  operates  as 
a  payment.^  The  mortgagor's  possession  of  the  mortgage  note, 
even  after  it  is  due,  is  not  conclusive  evidence  of  payment,  only  prima 
facie ;°  but  such  possession  continued  for  a  long  time,  and  unques- 
tioned by  the  mortgagee  after  a  full  knowledge  of  this  fact,  affords 
a  strong  presumption  that  the  debt  has  been  paid.'^  The  possession 
of  the  mortgage  alone  without  the  bond  or  note  is  held  not  to  give 
rise  to  any  presumption  of  payment.* 

^Flower  V.   Blwood,   66   III.   438;  v.  Dempsey,  43  Mo.  App.  360;  Raski 

Succession  of  Norton,  18  La.  Ann.  v.  Wise,  56  Ore.  72,  107  Pac.  984. 

36;    Shipley  v.  Fox,  69  Md.  572,  16  'Anderson  v.  Culver,  6  N.  Y.  S. 

Atl.  275;  Grimes  v.  Kimball,  3  Allen  181;    Mynes   v.    Mynes,    47   W.    Va. 

(Mass.)    518;    Richardson   v.    Cam-  681,  35  S.  B.  935. 

bridge,  2  Allen  (Mass.)  118;   Crock-  =  Grimes  v.  Hilliary,  150  111.  141. 

er  V.   Thompson,   3   Mete.    (Mass.)  36  N.  E.  977;  Crocker  v.  Thompson, 

224;   Ormsby  v.  Barr,  21  Mich.  474;  3    Mete.     (Mass.)     224;     Clymer    v. 

Johnson  v.   Nations,   26   Miss.   147;  Groff,  220  Pa.  580,  69  Atl.  1119. 

Bell   v.   Woodward,    34    N.    H.    90;  *  Clymer  v.  GrofE,  220  Pa.  580,  69 

Chapman  v.  Hunt,  18  N.  J.  Bq.  414;  Atl.  1119;    Mynes  v.  Mynes,  47  W. 

Braman  v.  Bingham,  26  N.  Y.  483;  Va.  681,  35  S.  B.  935. 

Levy  V.   Merrill,   52   How.  Pr.    (N.  "Northwestern      Nat.      Bank     v. 

Y.)     360;     Palmer    v.     Gurnsey,    7  Stone,  97  Iowa  183,  66  N.  W.  91. 

Wend.     (N.    Y.)     248;     Garloek    v.  'Harrison  v.  New  Jersey  R.  &e. 

Geortner,  7  Wend.  (N.  Y.)  198;  Mc  Co.,  19  N.  J.  Bq.  488;  Grey  v.  Grey, 

Murray  v.   McMurray,   17   N.  Y.   S.  47  N.  Y.  552;    Purser  v.  Anderson, 

657.     See   also   Smith   v.   Pitts,   167  4  Bdw.  Ch.   (N.  Y.)   17. 

Ala.  461,  52  So.  402;  Martin  v.  Walk-  'Gardner  v.  James,  7  R.  I.  396. 

er,  102  Ga.  72,  29  S.  B.  132;   Tedens  *  Harrison  v.   New   Jersey  R.   &c. 

v.  Schumers,  112  111.  263;   Burrows  Co.,  19  N.  J.  Bq.  488;    Parkhurst  v. 

v.  Cook,  17  Iowa  436;   De  L'Homme  Berdell,  5  N.  Y.   S.  328;    Martin  v. 

V,  De  Kerlegand,  4  La.  353;  McFall  Goldsborough  (Md.),  25  Atl.  420. 
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"VSThere  one  about  selling  a  parcel  of  land  produced  a  mortgage  of  it 
with  the  seals  torn  off,  and  gave  it  to  the  purchaser,  stating  it  had 
been  paid  and  satisfied,  and  that  he  could  have  it  canceled  and  dis- 
charged of  record,  the  fact  that  there  was  no  receipt  of  payment  in- 
dorsed upon  it,  and  the  further  fact  that  the  bond  was  not  produced, 
were  not  regarded  as  sufficient  to  raise  a  suspicion  and  put  the  pur- 
chaser upon  inquiry.* 

If  a  mortgage  has  been  regularly  released  of  record,  and  there  is 
nothing  to  show  that  the  mortgage  note  is  held  by  a  third  person,  or 
that  it  was  negotiable,  the  fact  that  the  mortgagor  does  not  produce 
the  note  does  not  justify  one  who  has  contracted  to  purchase  the  land 
of  him  in  refusing  to  complete  the  purchase.^" 

One  who  lends  money  in  good  faith  on  the  security  of  a  trust  deed 
upon  lands  shown  by  the  records  to  be  unincumbered  is  entitled  to 
priority  as  against  the  holder  of  a  note  secured  by  a  prior  trust  deed 
on  the  lands,  which  had  been  wrongfully  released  of  record  by  the 
trustee.^^ 

One  who  purchases  land  covered  by  an  undischarged  mortgage  can 
not  claim  to  be  a  purchaser  in  good  faith,  and  without  notice  of  the 
mortgagee's  equities,  simply  because  the  mortgagor  has  possession  of 
the  notes  and  exhibits  them  to  him,  if  he  has  knowledge  of  facts  suffi- 
cient to  put  a  prudent  man  on  inquiry;  and  especially  if  the  mort- 
gagee is  easily  accessible,  and  an  inquiry  of  him  would  have  elicited 
the  fact  that  the  mortgage  was  still  in  force.^^ 

The  conduct  of  the  mortgagee  in  other  respects  than  the  delivery 
up  of  the  mortgage  and  note  may  be  sufficient,  with  or  without  this 
fact,  to  authorize  the  presumption  that  the  mortgage  has  been  paid;^' 

"  Harrison  v.   Johnson,   18   N.   J.  to  him  for  a  release  facts  would  be 

Eq.  420.  developed    which    would    show    the 

"  Marburg  v.  Cole,  49  Md.  402,  33  claim  to  be  valid,  and  put  an  end  to 

Am.  Rep.  266.  all  pretense  of  claim  to  be  a  pur- 

^  Williams  v.  Jackson,  107  U.  S.  chaser   in  good   faith  and  without 

478,  27  L.  ed.  529,  2  Sup.  Ct.  814.  notice, — why  does  he  choose  to  em- 

"^  Boxheimer    v.    Gunn,    24    Mich,  ploy  a  lawyer  to  examine  the  condi- 

372.     In  considering  the  facts  relat-  tion  of  the  mortgage  and  description 

ing  to  the  good   faith   of  the  pur-  of  the  notes,  and  make  an  abstract 

chase.     Chief     Justice     Christiancy  of   them,    and    give    him    his   legal 

said:     "Now,  when  a  release  of  rec-  opinion  that,  the  notes  being  taken 

ord  would  have  been  so  much  better  up,  the  mortgage  is  in  effect  paid? 

and  more  certain,  which  the  mort-  We  think,  if  he  had  really  believed 

gagee,  if  the  mortgage  was  satisfied,  the   mortgage    satisfied   as   between 

was  bound  under  a  heavy  penalty  the    parties    to    it,   he    would   have 

to  execute,  and  which  in  all  proba-  taken  the  natural  and  direct  course, 

bility  would  have  cost  less,  why —  and   requested   a   discharge   of   rec- 

unless    he    knew    or    believed    com-  ord." 

plainant  claimed  the  mortgage  to  be  "  Ormsby  v.  Barr,  21  Mich.  474. 
still  in  force,  and  that  it  he  applied 
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as,  for  instance,  by  representing  to  a  pnreliaser  that  the  mortgage 
is  paid;  or  by  standing  by  or  assisting  the  mortgagor  in  making  a 
sale  of  the  entire  estate,  and  leading  the  purchaser  to  suppose  the 
payment  of  the  mortgage  has  been  or  will  be  provided  for  from  the 
proceeds  of  the  sale  or  otherwise.^* 

One  who  lends  money  on  property  subject  to  a  prior  deed  of  trust 
to  secure  a  debt  on  condition  that  such  trust  deed  shall  be  released, 
and  has  notice  of  the  fact  that  the  release  was  wrongfully  executed 
by  the  trustee  without  payment  of  the  notes  secured,  takes  the  prop- 
erty or  security  subject  to  the  equitable  rights  of  the  holder  of  the 
notes.  ^° 

§  914.  Presumption  of  payment  of  interest. — There  is  no  presump- 
tion that  interest  has  been  paid  unless  the  mortgage  or  the  bond  shows 
this.  On  the  contrary,  if  these  instruments  show  no  entry  of  payment 
of  the  interest  which  has  become  due  by  the  lapse  of  time,  the  pre- 
sumption is  that  the  interest  is  in  default.^^  Much  less  can  there  be 
any  presumption  that  interest  not  due  has  been  paid.^''  But  the  mere 
absence  of  a  coupon  interest  note,  unaccounted  for  in  any  way,  raises 
a  prima  facie  presumption  that  it  has  been  paid.^* 

§  915.  Presumption  of  payment  from  lapse  of  time. — Payment  is 
presumed  from  lapse  of  time,  as  elsewhere  illustrated,  when  the  mort- 
gagor has  remained  in  possession  without  making  any  payment  of 
either  principal  or  interest,  or  doing  any  other  act  in  recognition  of 
the  mortgage  debt  for  a  period  of  twenty  years  or  more,  or  whatever 
may  be  the  statutory  period  of  limitation.^' 

"McCormick  v.   Digby,   8   Blackf.  Assn.  v.  Boyer,  42  N.  J.  Bq.  273,  10 

(Ind.)    99;   Taylor  v.  Cole,  4  Munf.  Atl.  876. 

(Va.)   351,  6  Am.  Dec.  526.  "Merrick  v.  Hulbert,  17  III.  App. 

'^Connecticut   Gen.    Life   Ins.   Co.  90. 

V.  Eldredge,  102  U.  S.  545,  26  L.  ed.  "'Chick  v.  Rollins,  44  Maine  104; 

245.  Blethennal,  35  Maine  556;   Anthony 

"Olmstead  v.  Elder,  2  Sandf.   (N.  v.   Anthony,    161    Mass.    343,    37    N. 

Y.)  325.  E.   386;    Kellogg  v.    Dickinson,   147 

"  Neither  a  mortgagee  who  has  as-  Mass.  432,  18  N.  E.  223;  Inches  v. 
signed  a  bond  and  mortgage  payable  Leonard,  12  Mass.  379;  Cheever  v. 
in  five  years  with  interest  semi-an-  Perley,  11  Allen  (Mass.)  584.  In 
nually,  nor  the  purchaser  of  the  Massachusetts  it  is  provided  by 
equity  of  redemption,  can  claim,  in  statute.  Acts  1882,  ch.  237,  Acts 
defense  to  a  foreclosure  suit  brought  1890,  ch.  427,  Rev.  Laws  1902,  ch. 
upon  by  a  default  in  payment  of  the  183,  §  15,  that  after  possession  for 
first  instalment  of  interest,  that  the  twenty  years  without  recognition  of 
whole  interest  for  the  five  years  had  the  mortgage,  a  decree  may  be  en- 
been  paid  to  the  mortgagee  before  tered  up6n  petition  setting  forth 
the  assignment  of  the  mortgage,  such  facts  and  the  decree  may  be  re- 
though  not  indorsed.     Newton    &c.  corded  in  the  registry  of  deeds,  and 
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Such  presumption  is  not  conclusive,  and  circumstances  may  be 
shown  sufficiently  strong  to  repel  the  presumption.^"  Thus  the  pre- 
sumption is  repelled  by  a  payment  of  interest  or  any  part  of  the  prin- 
cipal within  that  time,^^  or  by  any  admission  of  the  mortgagor  that 
the  mortgage  debt  is  still  due;^^  or  by  any  facts  showing  that  there 
was  no  payment  in  fact  ;^^  or  by  a  foreclosure  of  the  mortgage,  though 
made  more  than  thirty  years  after  the  maturity  of  the  mortgage.^* 
This  presumption  does  not  apply  in  case  the  mortgagor  was  for  the 
greater  part  of  the  time  acting  as  executor  of  the  mortgagee's  will  or 
administrator  of  his  estate  f^  or  where  the  mortgagor  and  mortgagee 
are  near  relatives,  such  as  brother  and  sister.^" 

In  order  to  rebut  the  presumption  of  payment  by  an  adverse  pos- 
session of  twenty  years,  there  must  be  some  positive  act  on  the  part 
of  the  party  in  whose  favor  the  presumption  has  arisen,  by  which  he 
unequivocally  recognizes  the  debt.^'    Thus  where  he  makes  part  pay- 


thereafter  no  action  shall  be 
brought  to  enforce  such  mortgage. 
This  statute  includes  a  case  where 
the  mortgage  is  undischarged  of 
record,  whether  there  is  evidence 
sufficient  to  satisfy  the  court  that 
the  mortgage  has  in  fact  been  dis- 
charged or  not.  Tarbell,  Petitioner, 
160  Mass.  407,  36  N.  B.  55;  Pattie  v. 
Wilson,  25  Kans.  326;  Murray  v. 
Fishback,  5  B.  Mon.  (Ky.)  403; 
Owings  V.  Norwood,  2  H.  &  J.  (Md.) 
96;  Evans  v.  Huffman,  5  N.  J.  Eq. 
354;  Wanmaker  v.  Van  Buskirk,  1 
N.  J.  Eq.  685,  23  Am.  Dec.  748; 
Lynch  v.  Pfeiffer,  110  N.  Y.  33,  17 
N.  E.  402;  Lammer  v.  Stoddard,  103 
N.  Y.  672,  9  N.  B.  328;  Belmont  v. 
O'Brien,  12  N.  Y.  394;  Jackson  v. 
Dejancey,  11  Johns.  (N.  Y.)  365; 
Jackson  v.  Pierce,  10  Johns.  (N.  Y.) 
414;  Jackson  v.  Pratt,  10  Johns.  (N. 
Y.)  381;  Collins  v.  Torry,  7  Johns. 
(N.  Y.)  278,  5  Am.  Dec.  273;  Giles 
V.  Baremore,  5  Johns.  Ch.  (N.  Y.) 
545;  Jackson  v.  Hudson,  3  Johns. 
(N.  Y.)  375,  3  Am.  Dec.  500;  Kel- 
logg V.  Wood,  4  Paige  (N.  Y.)  578; 
Dunham  v.  Minard,  4  Paige  (N.  Y.) 
441;  Roberts  v.  Welch,  8  Ired.  Eq. 
(N.  Car.)  287;  Brown  v.  Becknall, 
5  Jones  Eq.  (N.  Car.)  423;  Butler 
V.  Washington,  28  S.  Car.  607,  5  S. 
E.  601.  See  also  Swlnley  v.  Force, 
78  N.  J.  Eq.  52,  78  Atl.  249";  Green- 


field V.  Mills,  123  App.  Div.  43,  107 
N.  Y.  S.  705;  Mutual  Life  Ins.  Co. 
v.  United  States  Hotel  Co.,  82  Misc. 
632,  144  N.  Y.  S.  476;  Fulshear  v. 
Deadman  (Tex.  Civ.  App.),  154  S. 
W.  616.     See  post  §§  1192-1214. 

=°  Hughes  V.  Edwards,  9  Wheat. 
(U.  S.)  489,  6  L.  ed.  142;  Cheever  v. 
Perley,  11  Allen  (Mass.)  584;  Wan- 
maker  V.  Van  Buskirk,  1  N.  J.  Eq. 
685,  23  Am.  Dec.  748;  Moore  v.  Ca- 
ble, 1  Johns.  Ch.  (N.  Y.)  385; 
Booker  v.  Booker,  29  Grat.  (Va.) 
605,  26  Am.  Rep.  401. 

=^Hoye  V.  Burford,  68  Ark.  256, 
57  S.  W.  795;  Frye  v.  Hubbell,  74 
N.  H.  358,  68  Atl.  325,  17  L.  R.  A. 
(N.  S.)  1197;  Howard  v.  Hildreth, 
18  N.  H.  105;  Hughes  v.  Blackwell, 
6  Jones  Eq.  (N.  Car.)  73;  Wright  v. 
Eaves,  10  Rich.  Bq.  (S.  Car.)  582. 

=^  Delano  v.  Smith,  142  Mass.  490,  8 
N.  B.  644;  Frear  v.  Drinker,  8  Pa. 
St.  520. 

"Vaughn  v.  Tate  (Tenn.),  36  S. 
W.  748. 

"Jackson  v.  Slater,  5  Wend.  (N. 
Y.)  295. 

^Delano  v.  Smith,  142  Mass.  490, 
8  N.  E.  644;  Cheever  v.  Perley,  11 
Allen  (Mass.)  584;  Howland  v. 
Shurtleff,  2  Mete.   (Mass.)  26. 

"Stimis  V.  Stimis,  54  N.  J.  Bq. 
17,  33  Atl.  468. 

"  Jarvis  v.  Albro,  67  Maine  310. 
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ment,^'  or  a  positive  new  promise.^"  This  presumption  may  also  be 
rebutted  by  circumstances  explaining  the  delay,  as  by  showing  that 
the  mortgagee  was  ignorant  of  the  mortgagor's  residence.^" 

The  presumption  of  payment  from  lapse  of  time  is  a  presumption 
of  fact,  according  to  some  authorities^^  which  is  not  conclusive;  but 
by  others  it  is  regarded  as  a  presumption  of  law,  and  is  conclusive 
unless  rebutted  by  distinct  proof .^^  Possession  for  less  than  the  statute 
period  may  be  left  to  the  jury,  in  connection  with  partial  payments 
and  other  evidence,  as  tending  to  show  that  the  debt  was  fully  paid  f^ 
but  the  legal  presumption  does  not  arise  at  an  earlier  period."* 

No  presumption  of  payment,  however,  can  arise  from  lapse  of  time 
when  the  mortgagee  or  his  assignee  is  in  possession.^ ^  This  proposi- 
tion, which  is  undoubtedly  law,  was  asserted  by  Mr.  Justice  Strong 
in  the  Supreme  Court  of  the  United  States ;'"  but  in  the  case  decided, 
the  further  facts  appeared  that  the  mortgagor  became  insolvent  and 
died  before  the  debt  fell  due,  and  the  purchaser  of  the  equity  of  re- 
demption also  became  insolvent  before  the  maturity  of  the  debt,  re- 
moved from  the  state,  and  never  afterward  returned.  All  this  was 
regarded  as  quite  enough  to  repel  any  presumption  of  payment  aris- 
ing from  lapse  of  time. 

§  915a.  Doctrine  of  equity  as  to  stale  demands. — Independently  of 
the  statute  of  limitations,  courts  of  equity  refuse  to  aid  in  the  en- 
forcement of  a  stale  demand;  and  accordingly  where  twenty-seven 
years  after  the  maturity  of  the  mortgage  notes  and  the  last  indorse- 
ment of  interest,  although  the  statute  of  limitations  was  not  a  bar  be- 
cause of  the  nonresidence  and  absence  of  the  mortgagor,  yet  in  an 
action  to  foreclose  the  mortgage  it  was  held  that  the  lapse  of  time 
raised  a  presumption  of  payment,  which  was  not  overcome  by  the 
facts  found  and  the  evidence  offered.  "The  presumption  of  payment 
from  lapse  of  time  differs  essentially  from  a  statute  of  limitations. 
The  presumption  may  be  rebutted  by  sufBcient  evidence,  no  matter 
how  long  the  time  may  be;  but  a  statute  of  limitations  cuts  off  the 

"^  Schmucker  v.   Slbert,  18  Kans.  107,  24  Atl.  744;  Cowie  v.  Fisher,  45 

104,  26  Am.  Rep.  765.  Mich.  629,  8  N.  "W.  586;   Whitney  v. 

*  Crone  v.  Citizens'  Bank,  28  La.-  French,  25  Vt.  663. 

Ann.   449;    Hart  v.   Boyt,   54   Miss.  "^  Gould   v.   White,   26   N.   H.   178. 

547.  "Peek  v.   Mellams,  10  N.  Y.   509. 

'"  Bailey  v.  Jackson,  16  Johns.  (N.  "  Crocker  v.  Jewell,  31  Maine  306. 

Y.)  210,  8  Am.  Dec.  309.  »»Brobst   v.    Brock,   10   Wall.    (U. 

""Magee  v.  Bradley,  54  N.  J.  Eq.  S.)  519,  19  L.  ed.  1002  and  see  cases 

326,  35  Atl.  103.  cited. 

''Knight  V.  McKinney,  84  Maine 
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right  of  action,  although  it  may  be  admitted  that  no  payment  has 
ever  been  made.  The  presumption  of  payment  is  based  upon  the  ex- 
perience of  mankind  that  vouchers,  acquittances  and  evidences  of 
payment  are  not  usually  preserved  from  one  generation  to  another; 
that  creditors  usually  desire  their  own  without  waiting  a  score  of 
years  upon  their  debtors,  and  that,  where  there  has  been  no  recogni- 
tion of  the  claim  by  the  debtor,  and  the  creditor  has  foreborne  to  as- 
sert a  right  for  so  long  a  time,  it  is  most  probable  that  his  claim  has 
been  in  some  way  satisfied."' ' 

§  916.    Presumption  from  shorter  period  than  twenty  years. — ^A 

shorter  period  than  twenty  years  may  be  ground  for  a  presumption 
of  payment  when  other  circumstances  come  in  to  strengthen  the  pre- 
sumption. What  quality  or  amount  of  evidence  of  other  circumstances 
tending  to  the  conclusion  that  payment  has  been  made  is  necessary  to 
prove  payment,  in  connection  with  the  lapse  of  a  long  period  of  time, 
can  not  be  prescribed  by  any  rule.  Each  case  must  rest  upon  its  own 
circumstances.  The- question  of  presumption  of  payment  within  a  less 
time  than  twenty  years  should  be  left  to  the  jury  in  connection  with 
other  evidence;  "and  in  such  cases,"  says  Mr.  Justice  BuUer,^*  "the 
slightest  evidence  is  sufficient."  In  the  same  case  Lord  Mansfield 
said  that  there  is  a  distinction  between  length  of  time  as  a  bar,  and 
where  it  is  only  evidence  of  it.  Chief  Justice  Kent,  in  an  early  case 
in  New  York,'"  where  no  possession  had  been  taken  under  a  mortgage, 
and  no  interest  had  been  paid,  and  no  steps  had  been  taken  to  enforce 
it  for  nineteen  years,  held  that  it  was  not  an  outstanding  title,  and 
that  a  jury  might  well  presume  it  satisfied.  In  a  case  in  Florida, 
under  peculiar  circumstances,  payment  was  likewise  presumed  after 
a  lapse  of  nineteen  years.*" 

The  lapse  of  fifteen  years  without  payment  or  other  recognition, 
and  without  an  enforcement  of  the  security  in  any  manner,  has  been 
held  to  defeat  the  mortgagee's  right.*^ 

The  general  rule  is  that  debts  secured  by  mortgages  stand  on  the 

='  Courtney    v.    Staudemnayer,    56  teen  years,  during  which  time  no  in- 

Kans.   389,   392,   43   Pac.   758.     Per  terest  was  paid  and  the  mortgagor 

Martin,  C.  J.,  and  cases  cited.  had  possession  of  the  mortgage  and 

»» Oswald  v.  Legh,  1  T.  R.  270.  See  bond.     See  also  Ketchem  v.  Gulick 

also   Colsell   v.   Budd,   1   Camp.    27,  (N.  J.  Eq.),  20  Atl.  487. 

per  Lord  Ellenborough  "Buckmaster   v.   Kelley,   15    Fla. 

™  Jackson  v.  Pratt,  10  Johns.   (N.  180. 

y.)  381.    In  McMurray  v.  McMurray,  "Sowles  v.  Minot,  82  Vt.  344,  73 

17  N.  y.  S.  657,  a  mortgage  was  pre-  Atl.   1025;    Whitney  v.  French,  25 

sumed  to  have  been  paid  when  no  Vt.  663. 
effort  was  made  to  collect  it  for  flf- 
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same  footing  as  other  demands,  and  are  held  to  be  defeated  by  the 
same  presumptions  arising  from  lapse  of  time  and  laclies  on  the  part 
of  the  mortgagee.*^ 

§  917.  Payment  a  question  of  fact. — ^Whether  a  mortgage  has  been 
paid  or  not  is  a  question  of  fact,  for  the  determination  of  which  any 
facts  or  circumstances  relating  to  the  matter  may  be  considered  as 
well  as  direct  evidence, — and  such  indirect  evidence  is  as  good  upon 
one  side  as  upon  the  other, — to  prove  payment  or  to  disprove  it.*' 
Thus,  while  a  mortgagor  for  the  purpose  of  proving  payment  may 
show  that  for  several  years  after  the  date  of  the  mortgage  he  occasion- 
ally worked  for  the  mortgagee,  the  latter  may  rebut  this  evidence  by 
showing  that  he  was  accustomed  to  pay  all  his  laborers  at  short  and 
stated  intervals,  and  that  the  mortgagor  was  poor,  and  dependent 
upon  his  earnings  for  support.** 

An  indorsement  on  a  note  that  a  release  of  the  trust  deed,  by  which 
the  note  was  secured,  had  been  made  and  delivered  by  order  of  the 
holder,  affords  no  presumption  of  payment  when  the  note  is  produced 


"Howland  v.  Shurtlefe,  43  Mass. 
26,  35  Am.  Dec.  384;  Inches  v. 
Leonard,  12  Mass.  379;  Jackson  v. 
Wood,  12  Johns.  (N.  Y.)  242,  7  Am. 
Dec.  315;  Jackson  v.  Pratt,  10  Johns. 
(N.  Y.)  381;  Collins  v.  Torry,  7 
Johns.  (N.  Y.)  278,  5  Am.  Dec.  273. 

« Kennedy  v.  Davis,  82  Ga.  210,  8 
S.  B.  52;  Schafer  v.  Hartz,  56  Ind. 
389;  Popple  v.  Day,  123  Mass.  520; 
Lewis  V.  Noble,  93  Mich.  345,  53  N. 
W.  396;  Prichard  v.  Sharp,  51  Mich. 
432,  435,  16  N.  W.  798;  Gallup  v. 
Jackson,  47  Mich.  475,  11  N.  W.  277; 
Collins  V.  Stocking,  98  Mo.  290,  11 
S.  W.  750;  Coleman  v.  Howell  (N. 
J.),  16  Atl.  202;  Cox  v.  Ledward,  124 
Pa.  St.  435,  16  Atl.  826;  Mertz's  Ap- 
peal (Pa.),  7  Atl.  187;  Killops  v. 
Stephens,  73  Wis.  Ill,  40  N.  W.  652. 
See  also  Ward  v.  Ward,  144  Fed. 
308;  Lefmann  v.  Brill,  142  Fed.  44, 
73  C.  C.  A.  230;  Ladd  v.  Lookout 
Mt.  Distilling  Co.,  147  Ala.  173,  40 
So.  610;  Blackfoot  State  Bank  v. 
Crisler,  20  Idaho  379,  118  Pac.  775; 
Wells  V.  Lawrence,  65  Iowa  373,  21 
N.  W.  684;  Morris  v.  Anderson,  142 
Mich.  279,  105  N.  W.  773;  Northland 
Produce  Co.  v.  Stephens,  116  Minn. 
23, 133  N.  W.  93;  Edmonston  v.  Wil- 


bur, 99  Minn.  495,  110  N.  W.  3; 
Becker  v.  Bluemel,  129  Wis.  491,  109 
N.  W.  534. 

^Waugh  V.  Riley,  8  Mete.  (Mass.) 
290.  See  also  Green  v.  Storm,  3 
Sandf.  Ch.  (N.  Y.)  305,  as  to  off- 
sets. Where  the  answer  to  a  bill  for 
foreclosure  alleged  that  the  mort- 
gage was  given  to  indemnify  the 
mortgagee  for  indorsing  the  mort- 
gagor's note,  and  that  this  note  had 
been  paid,  the  mortgagor  was  pre- 
cluded from  testifying,  because  the 
suit  was  by  the  mortgagee's  ex- 
ecutor: but  it  was  shown  that  the 
last-mentioned  note  was  indorsed 
by  the  mortgagee;  that  he  was  se- 
cured for  such  indorsement;  that 
the  note  had  been  paid;  that  the 
mortgagee  during  all  that  time  was 
in  great  financial  distress,  but  never 
called  on  the  maker  for  payment  of 
the  note  secured  by  the  mortgage 
in  suit,  and  allowed  it  to  be  out- 
lawed in  his  hands  before  his  death. 
It  was  held  that  the  evidence  sup- 
ported the  allegations  of  the  answer, 
and  that  the  bill  should  be  dis- 
missed. Saenger  v.  Von  der  Heide, 
80  Mich.  152,  44  N.  W.  1116. 
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by  the  payee  or  his  representative  with  the  indorsement  canceled  by 
drawing  a  pen  through  the  words.*^ 

It  is  not  necessary  that  payment  should  be  in  money  to  operate  as 
a  satisfaction  of  the  mortgage  lien.  It  may  be  made  in  anything 
agreed  upon  by  the  parties.** 

Payment  when  not  presumed  as  stated  above  must  be  proved  by  the 
party  averring  it.*' 

When  payment  is  pleaded  as  a  defense  to  a  foreclosure  suit,  the 
burden  is  upon  the  party  asserting  such  payment  to  establish  it  by  a 
preponderance  of  the  evidence.*' 

An  agreement  between  a  mortgagor  and  mortgagee  that  a  certain 
debt  due  from  the  latter  to  the  former  shall  be  applied  on  the  mort- 
gage debt  operates  as  a  payment  pro  tanto,  though  such  payment  is 
not  indorsed  on  the  mortgage  as  agreed.*^ 

Where  part  of  the  notes  secured  by  mortgage  were  assigned  to  one 
who  shortly  afterward  died,  leaving  a  legacy  to  the  mortgagor,  the 
holder  of  the  other  mortgage  notes  can  not  avail  himself  of  the  legacy 
as  a  payment  of  the  assigned  notes,  for  the  legacy  does  not  constitute 
a  payment  until  the  executor  has  chosen  to  apply  it  as  sueh.^" 

A  contract  that  the  mortgagor  shall  pay  the  interest  on  the  mort- 
gage, and  attend  to  and  take  care  of  the  mortgagee  when  she  shall 
be  sick  in  the  future,  and  that  when  she  dies  the  mortgage  shall  be 
the  property  of  the  mortgagor,  is  valid,  and,  being  performed,  oper- 
ates as  a  satisfaction  of  the  mortgage.^"- 

^Steinmetz  v.  Lang,  81  111.  603.  Abercrombie  v.  Goode  (Ala.),  65  So. 

^Waugh  V.  Montgomery,  67  Ala.  816;  Tisdale  v.  Mallett,  73  Ark.  431, 

573;  Benson  v.  Tilton,  58  N.  H.  137;  84  S.  W.  481;    Archibald  v.  Banks, 

Rhinesmlth  v.   Slote,   44  N.   J.   Bq.  203  111.  380,  67  N.  E.  791;   Jamison 

578,  14  Atl.  900;  Ketchem  v.  Gulick  v.  Auxier,  145  Iowa  654,  124  N.  W. 

(N.  J.  Bq.),  20  Atl.  487;    Green  v.  606;  Omaha  Loan  &c.  Co.  v.  Luellen, 

Fry,  93  N.  Y.  353;  Bean  v.  Bean,  28  3  Nebr.  (Unoff.)  709,  92  N.  W.  734; 

S.  Car.  607,  5  S.  E.  827.     See  also  Redmond  v.  Hughes,  151  App.  Div. 

Grace  v.  Gill,  136  Mo.  App.  186,  116  99,  135  N.  Y.  S.  843;    Smith  v.  All- 

S.  W.  442;  Campbell  v.  Perth  Amboy  men,  74  S.  Car.  502,  54  S.  E.  1014. 

Shipbuilding  &c.   Co.,   71  N.  J.   Eq.  «>  Castle  v.  Castle,  78  Mich.  298,  44 

302,  71  Atl.  1133;  Campbell  v.  Perth  N.  W.  378;   Bennett  v.  Bates,  94  N. 

Amboy  Shipbuilding  &c.  Co.,  70  N.  Y.  354,  362;    Holcomb  v.  Campbell, 

J.  Eq.  40,  62  Atl.  319;  Roe  v.  Flem-  42  Hun  398,  118  N.  Y.  46,  22  N.  B. 

ing,  32  Okla.  259,  12'2  Pac.  496.    See  1107,    affg.   42    Hun   398;    Davis   v. 

post  §  972.  Spencer,  24  N.  Y.  386,  39L 

■"Porter  v.  Wheeler,  105  Ala.  451,  "Blair  v.   White,   61   Vt.   110,   17 

17  So.  221;  Coyle  v.  Wllkins,  57  Ala.  Atl.   49.     See  also  Brokaw  v.  Hud- 

108.  son,  27  N.  J.  Eq.  135;   Courtenay  v. 

■"  Curtis  V.  Perry,  33  Nebr.  519,  50  Williams,    3    Hare    539. 

N.  W.  426;  Tootle  v.  Maben,  21  Nebr.  "Gescheidt  v.  Drier,  17  N.  Y.  S. 

617,  33  N.  W.  264;  Magenau  v.  Bell,  741;  Rhodes  v.  Rhodes,  3  Sandt.  Ch. 

14  Nebr.  7,  14  N.  W.  664.    See  also  (N.  Y.)  279,  followed. 
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A  draft  -upon  a  third  person,  less  the  discount,  was  entered  upon 
the  back  of  a  mortgage  as  of  the  date  it  was  received  as  a  payment, 
but  it  was  dishonored,  and  long  afterward  the  mortgagee  contended 
that  the  draft  was  received  for  the  purpose  of  raising  money  to  be 
applied  upon  the  mortgage  debt  when  collected.  But  it  appearing  that 
no  objection  was  made  by  the  mortgagee  to  a  statement  rendered  long 
after  the  draft  was  dishonored,  in  which  he  was  charged  with  the 
amount  thereof  as  a  payment,  and  that  the  mortgagee,  after  the  dis- 
honor, rendered  three  statements  to  the  mortgagor,  in  which  the 
amount  of  the  draft  was  credited  as  a  payment,  it  was  held  that  the 
draft  was  taken  as  an  absolute  payment  on  the  mortgage  debt.^'' 

A  bequest  of  securities  by  a  mortgagor  to  his  mortgagee  in  pay- 
ment of  the  mortgage  does  not  constitute  payment  until  they  are  ac- 
cepted as  payment  by  the  mortgagee.^^ 

A  mortgage  is  not  extinguished  by  a  mere  voluntary  statement  by 
the  creditor  that  he  will  forgive  it.  Where  the  purpose  is  to  volun- 
tarily extinguish  such  a  debt,  it  must  be  executed  by  an  instrument 
as  solemn  as  the  instrument  by  which  the  debt  is  created.^* 

A  clause  in  a  will  declaring  that  "my  executors  may,  in  their  dis- 
cretion, cancel  the  mortgages  held  by  me"  upon  certain  lands,  does 
not  amount  to  a  discharge  of  such  mortgage,  but  leaves  such  dis- 
charge entirely  discretionary  with  the  executors.°^ 

§  918.  Effect  of  indorsements  and  receipts. — Indorsements  of  pay- 
ments made  upon  the  mortgage  notes,  whether  of  interest  or  prin- 
cipal, are  mere  admissions  of  payment  in  behalf  of  the  maker;  and 
parol  evidence  is  admissible  to  explain  them,  or  even  to  show  that 
they  were  erroneously  made.  Such  evidence  may  be  admitted  not  only 
as  against  the  mortgagor,  but  also  against  a  purchaser  of  the  equity, 
if  at  the  time  of  his  purchase  he  made  no  inquiry  as  to  the  amount 
due  on  the  mortgage,  or  as  to  the  indorsements  upon  the  notes. ^^  But 
a  mortgagee  could  not  stand  by  and  allow  a  purchaser  to  buy  the 
estate  as  unincumbered,  and  afterward  set  up  his  mortgage  against 
him;  nor  could  he  represent  it  as  incumbered  for  a  certain  sum  and 
then  set  up  a  larger  claim  under  his  mortgage.^'' 

'^Whitley  V.  Dunham  Lumber  Co.,  '"'Moss   v.   Lane    (N.    J.    Eq.),    23 

89  Ala.  493,  7  So.  810.  Atl.  481. 

^Batchelder  v.  Blake,  70  Vt.  197,  "'Humphreys  v.  Danser,  32  N.  J. 

40  Atl.  34.  Eq.  220. 

"Tulane  v.  Clifton,  47  N.  J.  Eq.  "  McCaniels    v.    Lapham,    21    Vt. 

351,  20  Atl.  1086.  222. 
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A  receipt  in  full  of  all  demands  is  no  evidence  of  the  discharge  of 
a  mortgage  given  to  secure  the  future  support  of  the  mortgagee.^' 

The  indorsement  on  a  mortgage  and  its  surrender  to  the  mortgagor 
is  held  to  be  nothing  more  than  a  receipt  in  full  of  the  mortgage  debt, 
which,  as  between  the  original  parties  is  not  conclusive  evidence  of 
payment.^"  The  fact  that  the  receipt  is  placed  on  the  mortgage  makes 
no  difEerence.®" 

A  certificate  under  seal  of  the  payment  of  a  mortgage  and  the  note 
secured  by  it,  and  authorizing  the  register  to  discharge  it  on  the 
record,  may  be  contradicted  by  parol.  The  certificate  only  admits  the 
fact  of  payment,  just  as  a  receipt  does.  The  seal  does  not  affect  the 
writing  as  it  would  if  it  were  a  contract.^^  A  discharge  formally 
made  is  of  course  presumptive  evidence  of  an  actual  payment.'^ 

Eeceipts  tending  to  prove  that  the  creditor  had  purchased  the 
mortgaged  premises  as  collateral  security  at  sheriff's  sale  are  held  not 
competent  evidence  to  prove  that  the  judgment  had  been  paid.** 

Payments  and  indorsements  upon  a  mortgage  should  be  fully  set 
out  in  the  pleadings  in  order  that  proof  of  same  may  be  admitted.** 
In  a  foreclosure  suit  where  the  defendant  claims  certain  credits  but 
is  unable  to  produce  receipts  therefor,  he  has  the  burden  of  proving 
such  payments.  °° 

IV.    Payment  hy  Accounting  as  Administrator 

Section  Section 

919.  Payment  by  accounting  as  ad-    921.  Purchase  of  mortgage  by  repre- 

minlstrator.  sentative. 

920.  Mortgagor's  dealings  with  mort-     922.  Where  mortgagee  Is  representa- 

gage  as  administrator.  tive  of  mortgagor. 

920a.  Where    executor    or    adminis-    923.  Discharge  of  mortgage  on  land 
trator  is  insolvent.  devised. 

923a.  Bond  by  heir  to  pay  the  debt. 

§  919.  Payment  by  accounting  as  administrator. — ^The  rule  is  well 
settled,  that  when  the  mortgagor  becomes  executor  or  administrator 
of  the  mortgagee's  estate,  the  debt  itself  is  not  extinguished  or  re- 
leased without  actual  payment,  but  the  right  of  action  is  discharged 
or  suspended  because  the  executor  or  administrator  can  not  maintain 

™  Austin  v.  Austin,  9  Vt.  420.  «=Kuen  v.   Upmier,   98   Iowa  393, 

"  Montague  v.  Priester,  82  S.  Car.  67  N.  W.  374. 

492,  64  S.  E.  393;  Park  v.  Southern  ""Wasson  v.  Hodshire,  108  Ind.  26, 

R.  Co.,  78  S.  Car.  302,  58  S.  E.  931;  8  N.  E.  621. 

Daniels  v.  Moses,  12  S.  Car.  130.  "Nichol  v.  Henry,  89  Ind.  54. 

°°  Montague  v.  Priester,  82  S.  Car.  "  Smith  v.  Allmon,  74  S.  Car.  502, 

492,  64  S.  E.  393.  54  S.  E.  1014. 

'^Thompson  y.  Layman,  41  Minn. 
275,  42  N.  W.  1061. 
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an  action  against  himself,  and  because  of  this  impossibility  of  action 
such  indebtedness  should  be  regarded  as  prima  facie  assets  in  the 
hands  of  such  executor  or  administrator.^ 

So  "when  a  mortgagor  comes  into  possession  of  the  mortgage  in  a 
representative  capacity,  as,  for  instance,  as  guardian,  executor,  or 
administrator  of  the  mortgagee,  he  may  at  any  time  treat  the  debt 
as  paid  and  the  mortgage  discharged  by  charging  it  as  paid  in  his 
probate  accounts.^  After  he  has  done  this,  a  subsequent  assignment 
of  the  mortgage  by  him  in  his  representative  capacity  transfers  no 
title  to  the  land.  Before  so  accounting  for  his  own  mortgage  and  debt, 
he  may  assign  them  as  subsisting  obligations,  and  then  he  would 
credit  the  estate  with  the  proceeds  of  the  sale.^  If  the  mortgagor  be 
sued  upon  his  probate  bond  as  guardian  or  administrator,  and  judg- 
ment be  rendered  for  the  whole  amount  due  from  him  without  de- 
ducting the  mortgage  debt,  this  is  thereupon  taken  to  be  discharged 
by  operation  of  law.* 

But  the  taking  of  administration  by  a  mortgagor  upon  the  estate 
of  the  mortgagee,  and  his  returning  an  inventory  in  which  the  mort- 
gage debt  due  from  himself  is  included,  does  not  necessarily  operate 
as  payment  of  the  debt.^  As  between  the  administrator  and  those 
beneficially  interested  in  the  estate,  he  is  held  to  account  for  it  as 
a  debt  paid,  because  he  can  not  sue  himself  or  collect  his  own  debt  in 
any  other  mode  than  by  crediting  it  in  his  administration  account. 
But  although  it  be  a  right  on  the  part  of  the  creditors  and  heirs  of 

'  Stewart  v.  Hurd,  107  Maine  457,  Mich.  247,  51  N.  W.  450;  SoverMU 
78  Atl.  838,  32  L.  E.  A.  (N.  S.)  671,  v.  Suydam,  59  N.  Y.  140;  Werner, 
Ann.  Cas.  1912  D,  662;  Pettee  v.  Adm.  §  512.  In  Crow  v.  Conant,  a 
Peppard,  120  Mass.  522;  Tarbell  v.  mortgagor,  as  executor  of  the  mort- 
Parker,  101  Mass.  165;  White  v.  gagee's  will  sold  the  mortgaged 
Starr,  13  Pick.  (Mass.)  380;  Crow  land,  falsely  representing  to  the  pur- 
v.  Conant,  90  Mich.  247,  51  N.  W.  chaser  that  it  was  not  incumbered, 
450,  30  Am.  St.  427;  Adair  v.  Brim-  though  he  had  already  assigned  the 
m'er,  74  N.  Y.  539;  Soverhill  v.  Suy-  mortgage  to  a  legatee  under  an  or- 
dam,  59  N.  Y.  140;  In  re  Davis,  37  der  of  distribution.  The  purchaser, 
Misc.  326,  75  N.  Y.  S.  493;  Miller  v.  relying  thereon,  paid  the  purchase- 
Donaldson,  17  Ohio  264;  Mitchell  v.  money  without  investigating  the  rec- 
Towner,  1  Ohio  Dec.  352;  Newman  ords.  It  was  held  that  the  purchaser 
V.  Clyburn,  41  S.  Car.  534,  19  S.  E.  could  not  enjoin  the  legatee  from 
913;  Murray  v.  Luna,  86  Tenn.  326,  foreclosing  the  mortgage,  since,  both 
6  S.  W.  603;  Utterbach  v.  Cooper,  parties  being  innocent,  the  pur- 
28  Grat.  (Va.)  233;  Eastman  v.  Lan-  chaser  must  suffer,  because  by  his 
don,  17  Wash.  48,  48  Pac.  739;  Finch  confidence  he  rendered  the  fraud 
V.  Houghton,  19  Wis.  149.  possible. 

"Martin  v.  Smith,  124  Mass.  Ill;  *  Commonwealth    v.     Gould,     118 

Ipswich  Mfg.  Co.  v.  Story,  5  Mete.  Mass.    300;    Tarbell   v.   Parker,    101 

(Mass.)   310.  Mass.  165. 

'  Kinney     v.     Ensign,     18     Pick.  "  Miller  v.  Donaldson,  17  Ohio  264; 

(Mass.)    232;    Crow  v.   Conant,   90  Finch  v.  Houghton,  19  Wis.  149. 
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the  mortgagee  to  require  the  administrator  to  credit  his  debt  in  his 
administration  account,  they  may  waive  this  right.  Therefore  the 
administrator  of  a  second  mortgagee  may,  in  his  capacity  of  adminis- 
trator, redeem  as  against  the  assignee  of  a  prior  mortgagee  who  has 
purchased  the  equity  of  redemption.* 

§  920.  Mortgagor's  dealings  with  mortgage  as  administrator. — The 
legal  position  of  a  mortgagor,  who  has  become  the  administrator  of  his 
mortgagee,  does  not  necessarily  determine  whether  the  mortgage  has 
been  paid  or  not,  yet  the  manner  in  which  he  subsequently  deals  with 
the  mortgage  will  determine  this  question.  Thus,  where  such  adminis- 
trator, who  was  also  the  son  of  the  mortgagee,  after  his  appointment 
made  a  second  mortgage  of  the  same  property  with  the  usual  covenants 
of  warranty  and  against  the  incumbrances,  it  was  held  that  the  mort- 
gage to  his  father  was  thereupon  discharged,  and  that  his  subsequent 
assignment  of  it  was  without  effect.''  In  like  manner,  when  the  owner 
of  an  equity  of  redemption,  subject  to  a  mortgage  given  in  trust  for 
certain  heirs,  is  appointed  their  trustee,  although  he  thereby  acquires 
a  legal  title  to  the  mortgage,  it  is  not  merged;  yet  if  he  afterward 
conveys  the  land  by  deed,  with  covenants  against  incumbrance  and  of 
warranty,  and  he  receives  the  purchase-money,  the  mortgage  is  ex- 
tinguished, unless  the  money  is  misappropriated  with  the  knowledge 
of  the  purchaser.^  But  where  at  the  time  of  the  making  of  a  second 
mortgage  the  first  mortgage  was  in  part  unpaid,  and  stood  undis- 
charged of  record,  and  the  second  mortgagee  with  knowledge  of  these 
facts  induced  the  mortgagor,  who  was  administrator  of  the  first  mort- 
gage, to  enter  satisfaction  of  the  prior  mortgage,  such  entry  did  not 
give  the  junior  mortgage  priority.* 

An  administrator  who  is  indebted  to  the  estate  on  a  bond  and 
mortgage  can  not  discharge  his  liability  to  the  estate  by  conveying 
the  mortgaged  property  and  applying  the  proceeds  derived  therefrom 
to  the  payment  of  the  debt,  where  such  proceeds  are  insufficient  to  pay 
the  entire  debt.^" 

°  Kinney     v.     Ensign,     18     Pick,  his  title,  and  that  will  he,  and  will 

(Mass.)  232;  Pettee  v.  Peppard,  120  appear  hy  the  record  to  he,  in  his 

Mass.  522.     "The  complainant,"  said  representative  capacity." 

Chief  Justice  Shaw,  "is  in  a  situa-  'Ritchie  v.  Williams,  11  Mass.  50. 

tion  to  do  just  what  any  other  ad-  'Pettee  v.  Peppard,  120  Mass.  522; 

ministrator  would  do,  as  if  he  were  Hadley  v.  Chapin,  11  Paige  (N.  Y.) 

not  himself  the  original  mortgagor.  245. 

On  redemption  he  will  be  put  into  "Remann   v.    Buckmaster,   85   111. 

possession  of  the  estate,  hut  he  will  403. 

hold   it   in   autre   droit;    his   seisin  '°Neustadt's     Estate,     12     Phila. 

and  possession  will  be  according  to  (Pa.)  8. 
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If  an  administrator  of  the  mortgagor  takes  an  assignment  of  a 
mortgage  upon  his  intestate's  estate  to  himself,  and  afterward  assigns 
this  to  another,  the  mortgage  may  be  foreclosed  by  the  assignee  as  a 
subsisting  security.  This  is  upon  the  ground  that  the  mortgage  was 
purchased  by  the  administrator  in  his  individual  capacity  from  his 
own  funds. ^^ 

An  executor  may  enter  a  satisfaction  of  his  own  mortgage  held  by 
his  testator.  But  if  the  mortgage  has  been  allotted  to  the  executor's 
wife  as  her  share  in  the  testator's  property,  and  the  executor  does  not 
pay  the  debt,  his  entry  of  satisfaction  is  without  effect  upon  the  debt, 
amd  upon  the  death  of  the  executor  is  payable  out  of  his  estate.^^ 

§  920a.  Where  executor  or  administrator  is  insolvent. — ^Where  an 
executor  or  administrator  is  indebted  to  the  estate,  and  is  insolvent 
and  unable  to  pay  his  debt  at  the  time  of  the  death  of  the  testator  or 
intestate,  and  continues  so  to  be,  such  debt  will  not  be  treated  as 
assets  of  the  estate  in  the  hands  of  the  representative.^'  "As  soon  as 
the  debtor  is  appointed  administrator,  if  he  acknowledges  the  debt, 
he  has  actually  received  so  much  money,  and  is  answerable  for  it.  This 
is  the  result  with  respect  to  an  executor,  and  the  same  reason  applies 
to  an  administrator,  as  the  same  hand  is  to  receive  and  pay,  and  there 
is  no  ceremony  to  be  performed  in  paying  the  debt,  and  no  mode  of 
doing  it,  but  by  considering  the  money  to  be  now  in  the  hands  of  the 
party,  in  his  character  of  administrator.  *  *  *  rpj^g  consequence 
is  that  he  and  his  sureties  in  the  administration  bond  are  liable  for 
the  amount  of  such  a  debt,  in  like  manner  as  if  he  had  received  it 
from  any  other  debtor  of  the  deceased.  It  may  be  thought  injurious 
to  the  sureties  of  the  debtor  that  they  should  thus  be  made  liable  for 
a  debt  due  from  the  administrator.  To  this  it  may  be  answered  that, 
if  such  be  the  legal  effect  of  the  bond,  it  is  presumed  to  have  been 
contemplated  by  the  parties  at  the  time  of  executing  it;  and  they 

"De  Forest  v.  Hough,  13  Conn.  106  Ind.  142,  5  N.  E.  751;   Sanders 

472.  V.  Dodge,  140  Mich.  236,  103  N.  W. 

"^In  re  Brownell's  Estate,  15  N.  597,  112  Am.   St.   399;    McCarty  v. 

Y.  S.  475.  Frazer,  62  Mo.  263;  Wilson  v.  Ruth- 

''In  re  Walker,   125  Cal.  242,   57  rauff,   82   Mo.   App.   435;    Howell  v. 

Pac.  991,  73  Am.  St.  40;  Wachsmuth  Anderson,   66   Nebr.   575,   92   N.   W. 

v.  Penn  Mutual  L.  Ins.  Co.,  241  111.  760,  61  L.  R.  A.  313;    In  re  Georgi, 

409,  89  N.  E.  787,  26  L.  R.  A.  (N.  S.)  21   Misc.   419,   47   N.   Y.   S.   1061,   2 

411,   132    Am.    St.    231;    Phillips   v.  Gibbons  274;    Brown  v.   Harshman, 

Beckett,  112  111.  App.  587;   State  ex  6  Ohio  C.  Dec.  10,  9  Ohio  C.  Ct.  1; 

rel.  McClamrock  v.  Gregory,  119  Ind.  Lyon  v.  Osgood,  58  Vt.  707,  7  Atl.  5. 
503,  22  N.  E.  1;  Condit  v.  Winslow, 
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can  not  afterward  complain  of  the  natural  and  legal  consequences  of 
their  own  voluntary  act."^* 

There  are  cases,  however,  which  hold  the  representative  and  his 
sureties  liable,  although  the  former  was  insolvent  when  appointed.^' 
And  where  it  appeared  that  the  representative,  although  insolvent, 
had  an  opportunity,  at  some  stage  of  the  administration,  to  settle  the 
debt  in  question,  and  failed  to  do  so,  he  and  his  sureties  have  been 
held  liable." 

§  921.  Purchase  of  mortgage  by  representative. — The  purchase  by 
an  executor  of  a  mortgage  on  his  testator's  estate,  and  the  assignment 
of  it  to  a  person  to  hold  for  the  executor,  does  not  operate  as  a  dis- 
charge of  the  mortgage,  if  the  executor  made  the  purchase  with  his 
own  personal  funds,  without  intending  it  as  a  payment  of  the  mort- 
gage, or  to  use  it  for  his  own  benefit  to  the  disadvantage  of  the  trust 
estate;^'  and  in  such  a  case,  though  the  executor  receive  from  the 
testator's  estate  money  more  than  enough  to  pay  off  the  mortgage, 
but  he  applies  it  partly  to  paying  ofE  other  debts,  the  testator's  dev- 
isees, in  an  action  against  them  to  recover  the  mortgaged  premises, 
can  not  sustain  a  defense  of  payment  on  the  ground  of  the  conduct 
of  the  executor,  without  showing  affirmatively  that  the  executor  re- 
ceived money  from  the  estate  which  he  might  have  applied  in  dis- 
charge of  the  mortgage  debt,  and  did  not  in  fact  apply  it  to  the  dis- 
charge of  other  debts. ^^ 

In  like  manner  a  purchase  by  an  executor  of  the  first  mortgagee, 
at  a  sale  of  the  mortgaged  property  under  a  second  mortgage,  does 
not  operate  as  a  merger  or  extinguishment  of  the  first  mortgage,  un- 
less it  was  so  intended  by  the  purchaser ;  and  if  the  purchase  be  made 
in  his  own  right,  with  his  own  funds,  an  intention  that  it  should  not 
so  operate  is  manifest.^* 

Upon  the  same  principle,  where  the  trustees  under  a  mortgage  of  a 
railroad  company  purchased  a  portion  of  the  land  embraced  in  the 
mortgage,  at  a  sale  under  a  decree  of  foreclosure  obtained  upon  a 

"  Stevens  v.  Gaylord,  11  Mass.  256.  Ind.  142,  5  N.  E.  751;  In  re  Haffey, 

^'Arnold  v.  Arnold,  124  Ala.  550,  10  Mo.  App.  232;  Gay  v.  Grant,  101 

27  So.  465,  82  Am.  St.  199;   Purdom  N.  Car.  206,  8  S.  E.  99;  In  re  Piper, 

V.  Tipton,  9  Ala.  914;  James  v.  West,  15  Pa.  St.  533. 

67  Ohio  St.  28,  65  N.  E.  156;  Perkins  "  Stillman  v.    Stillman,   21   N.  J. 

V.   Scott,  9  Ohio  C.  C.  207,  6  Ohio  Eq.  126. 

C.  Dec.  226;   Twitty  v.  Houser,  7  S.  "  Sanderson  v.  Edwards,  111  Mass. 

Car.  153.  335. 

"  Thomas  v.  Thomas,  140  Cal.  397,  »  Clift  v.  White,  12  N.  Y.  519. 

73  Pac.  1059;  Condit  v.  Winslow,  106 
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prior  mortgage,  the  purchase  being  made  in  their  individual  right, 
it  can  not  be  treated  as  a  payment  of  the  mortgage  by  them.^° 

But  if  the  representative  has  advanced  his  own  money  to  prevent 
a  sacrifice  of  the  property  and  thereby  benefited  the  estate,  the  mere 
fact  that  he  took  a  transfer  of  the  mortgage  to  himself  does  not 
render  the  transaction  void,^'-  or  preclude  his  being  credited  with  the 
sum  advanced.^^ 

Also  a  statute  forbidding  an  administrator  to  "purchase"  a  claim 
against  the  estate  he  represents,  does  not  prevent  him,  for  the  pur- 
pose of  protecting  the  estate  against  a  sacrifice  under  the  foreclosure 
of  a  mortgage,  from  advancing  his  own  funds,  and  taking  an  assign- 
ment of  the  mortgage  either  to  himself  or  a  third  person.^^ 

§  922.  "Where  mortgagee  is  representative  of  mortgagor. — And  so, 
on  the  other  hand,  if  the  mortgagee  be  appointed  administrator  of 
the  estate  of  the  original  debtor,  the  mortgage  is  not  extinguished 
unless  assets  come  into  his  hands  which  can  be  applied  in  payment  of 
the  debt.2* 

If  an  executor  or  administrator  discharges  a  mortgage  belonging 
to  the  estate  he  is  administering,  upon  a  consideration  moving  only 
to  him  personally  and  not  to  the  estate,  the  release  is  not  void,  but 
voidable  only;  and  if  parties  in  interest  seek  to  enforce  the  mort- 
gage as  a  subsisting  security,  they  must  first  have  the  release  set 
aside. ^° 

As  a  general  rule,  one  occupying  a  fiduciary  relation  in  respect  to 
property  the  subject  of  a  sale  is  disabled  from  purchasing  it  for  his 
own  benefit,  and  if  he  attempts  so  to  do,  he  will  be  charged  as  a  trustee 
for  the  benefit  of  the  cestui  que  trust,  without  reference  to  his  good 
or  bad  faith  in  the  premises.^"  But  it  has  been  held  that  a  mortgagee 
appointed  administrator  of  his  mortgagor's  estate  may  foreclose  his 
mortgage,  and  may  at  a  sale  fairly  made  in  good  faith  purchase  the 
property  for  the  full  amount  of  the  debt  secured  with  the  costs  of 
foreclosure.^^ 

=»  Griggs  V.  Detroit  &c.  R.  Co.,  10  ^  Weir  v.  Mosher,  19  Wis.  311. 

Mich.  117.  =»  Gilbert   v.    Hewetson,    79    Minn. 

^Furth  V.  Wyatt,  17  Nev.  180,  30  326,  82  N.  W.  655,  79  Am.  St.  486; 

Pac.  828.  Donahue  v.  Quackenbush,  62  Minn. 

'^  Burnett  v.  Lyford,  93  Cal.  114,  132,  64  N.  W.  141;  King  v.  Reming- 

28  Pac.  855.  ton,  36  Minn.  15,  29  N.  W.  352. 

="  Burnett  v.  Lyford,  93  Cal.  114,  "  Fleming  v.  McCutcheon,  85  Minn. 

28  Pac.  855.  152,  88  N.  W.  433. 

"Bemis  v.  Call,  10  Allen  (Mass.) 
512. 
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§  923.  Discharge  of  mortgage  on  land  devised. — A  mortgage  upon 
land  devised  is  to  be  discharged  primarily  out  of  the  testator's  per- 
sonal estate,  unless  a  clear  expression  to  the  contrary  appears  in  the 
will.  This  is  the  rule  whether  the  devise  be  general  or  specific.  The 
mortgage  like  any  other  debt  is  to  be  satisfied  out  of  the  general  per- 
sonal assets,  if  these  are  sufBcient.^' 

Where  a  testator  in  his  will,  in  general  terms,  directs  the  payment 
of  all  his  debts,  and  also  disposes  in  such  will  of  all  his  property  both 
real  and  personal  without  any  specific  direction  as  to  what  portion  of 
such  property  shall  be  devoted  to  the  payment  of  debts,  the  general 
rule  is,  the  personal  property  must  be  first  exhausted.  And  whenever 
any  part  of  the  real  estate  is  left  undevised,  and  the  personal  estate  is 
insufBcient  for  the  payment  of  the  debts,  such  undevised  real  estate 
shall  be  first  chargeable  with  the  debts,  in  exoneration,  as  far  as  it  will 
go,  of  the  real  estate  that  is  devised.^* 

§  923a.  Bond  by  heir  to  pay  the  debt. — When  an  heir,  to  prevent 
a  sale  of  mortgaged  land,  gives  a  bond  for  the  payment  of  the  debt 
and  takes  an  assignment  of  the  mortgage,  the  mortgage  in  some  cases 
has  been  held  to  be  discharged,^"  and  in  others  to  remain  a  subsisting 
security.*^ 

V.    Changes  in  the  Form  of  the  Debt 


Section 

924.  Effect  of  change  in  form  of  In- 

debtedness   or    In    mode    or 
time  of  payment. 

925.  New  note  not  a  discharge  as  to 

subsequent  purchaser. 

926.  Intention  generally  controls. 
926a.  Effect  on  mortgage  of  altera- 
tion of  note  secured  by  it. 

927.  Effect    of    substitution    of    an- 

other note. 
927a.  Substitution  of  new  mortgage. 

928.  Giving  up   of   bond   of  defeas- 

ance. 

929.  Effect   of   further   security,    or 

new  indorser  on  note. 

930.  Incorporating    additional    loan 

in  new  note. 

931.  Note    for    a    different    amount 

payable  at  a  different  time. 


=®Bulkley  v.  Seymour,  74  Conn. 
459,  51  Atl.  125;  Jackson  v.  Bevins, 
74  Conn.  96,  49  Atl.  899;  Turner  v. 
Laird,  68  Conn.  198,  200,  35  Atl. 
1124;  Johnson  v.  Goss,  128  Mass. 
433;  Hewes  v.  Dehon,  3  Gray 
(Mass.)  205;  Gould  v.  Winthrop,  5 
R.  I.  319. 


Section 

932.  New  note  for  interest. 

933.  Consideration  of  new  note. 

934.  Renewal    of    note    for    which 

mortgage  is  indemnity. 

935.  Dishonored  check  or  bill  of  ex- 

change. 

936.  Effect    of    merger    of    note    in 

judgment  or  decree  of  fore- 
closure. 

937.  Judgment  for  a  portion  of  the 

debt. 

938.  Judgment  under  trustee  proc- 

ess. 

939.  Proceedings  against  mortgagor 

personally. 

940.  Effect  of  release  of  judgment. 

941.  Failure  to  charge  indorser. 

942.  Extension  of  time  of  payment. 


"Ditton  v.  Hart,  175  Ind.  585,  95 
N.  E.  119. 

^  Robinson  v.  Leavitt,  7  N.  H.  73. 
See  also  King  v.  King,  100  Mass. 
224.     See  ante  §  866. 

''Gibson  v.  Crehore,  3  Pick. 
(Mass.)  475.  5  Pick.  (Mass.)  146. 
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§  924.  Effect  of  change  in  form  of  indebtedness  or  in  mode  or  time 
of  payment. — No  change  in  the  form  of  indebtedness  or  in  the  mode  or 
time  of  payment  will  discharge  the  mortgage.  A  mortgage  secures  a 
debt,  and  not  the  note  or  bond,  or  other  evidence  of  it.^  No  change 
in  the  form  of  the  evidence,  or  the  mode  or  time  of  payment, — noth- 
ing short  of  actual  payment  of  the  debt,  or  an  express  release, — will 
operate  to  discharge  the  mortgage.  The  mortgage  remains  a  lien  un- 
til the  debt  it  was  given  to  secure  is  satisfied,  and  is  not  aifected  by 
a  change  of  the  note,  or  by  giving  a  different  instrument  as  evidence 
of  the  debt,  or  by  a  judgment  at  law  on  the  note  merging  the  original 
evidence  of  indebtedness,  or  by  a  recognizance  of  record  taken  in  lieu 
of  the  mortgage  note.^  Thus,  the  fact  that  the  original  notes  secured 


'Bray  v.  First  Av.  Coal  M,  Co., 
148  Ind.  599,  47  N.  B.  1073;  Sim- 
mons Hdw.  Co.  V.  Thomas,  147  Ind. 
313,  317,  46  N.  B.  645  (quoting  text). 
See  also  White  v.  Stevenson,  144 
Cal.  104,  77  Pac.  828;  Bonestell  v. 
Bowie,  128  Cal.  511,  61  Pac.  78; 
Greist  v.  Gowdy,  81  Conn.  351,  71 
Atl.  555;  Stein  v.  Kaun,  244  111.  32, 
91  N.  E.  77;  Bodkin  v.  Merit,  86 
Ind.  560;  Wilkes  v.  Miller,  156  N. 
Car.  428,  72  S.  E.  482. 

^Osborne  v.  Benson,  5  Mason  (U. 
S.)  157;  Ames  v.  New  Orleans,  Mo- 
bile &c.  R.  Co.,  2  Woods  (U.  S.)  206; 
Kieser  v.  Baldwin,  62  Ala.  526; 
Helmetag  v.  Frank,  61  Ala.  67;  Cul- 
lom  V.  Branch  Bank  of  Mobile,  23 
Ala.  797;  Oliphint  v.  Eckerley,  36 
Ark.  69;  Bolles  v.  Chauncey,  8  Conn. 
3ii9;  Franklin  v.  Cannon,  1  Root 
(Conn.)  500;  Greist  v.  Gowdy,  81 
Conn.  351,  71  Atl.  555;  McNamara  v. 
Condon,  2  Mac.  Ar.  (D.  C.)  364; 
Brockway  v.  McClun,  243  111.  196, 
90  N.  B.  374;  Citizens'  Nat.  Bank  v. 
Dayton,  116  111.  257,  4  N.  E.  492; 
Jenkins  v.  International  Bank,  111 
111.  462;  Bond  v.  Liverpool,  L.  &c. 
Ins.  Co.,  106  111.  654;  Flower  v.  El- 
wood,  66  111.  438;  Elliott  v.  Blair,  47 
111.  342;  Rogers  v.  Trustees  of 
Schools,  46  111.  428;  Wayman  v. 
Cochrane,  35  111.  155;  Hamilton  v. 
Quimby,  16  111.  90;  Hugunin  v. 
Starkweather,  10  111.  492;  Ponder  v. 
Ritzinger,  102  Ind.  571,  1  N.  E.  44; 
Pence  v.  Armstrong,  95  Ind.  191; 
Walters  v.  Walters,  73  Ind.  425; 
Mayer  v.  Grottendick,  68  Ind.  1; 
Cissna  v.  Haines,  18  Ind.  496;  Mc- 
Cormick  v,  Digby,  8  Blackf.  (Ind.) 


99;  Pollard  v.  Pittman,  37  Ind.  App. 
475,  77  N.  E.  293;  Gribben  v.  Cle- 
ment. 141  Iowa  144,  119  N.  W.  596; 
Foster  v.  Paine,  63  Iowa  85,  18  N. 
W.  699;  Heively  v.  Matteson,  54 
Iowa  505,  6  N.  W.  732;  Sloan  v.  Rice, 
41  Iowa  465;  Swan  v.  Yaple,  35  Iowa 
248;  Port  v.  Robbins,  35  Iowa  208; 
Jordan  v.  Smith,  30  Iowa  500;  Hen- 
dershott  v.  Ping,  24  Iowa  134;  Chase 
V.  Abbott,  20  Iowa  154;  State  v. 
Lake,  17  Iowa  215;  Hayhurst  v.  Mo- 
rin,  104  Maine  169,  71  Atl.  707; 
Buck  V.  Wood,  85  Maine  204,  209,  27 
Atl.  103  (quoting  text);  Bunker  v. 
Barron,  79  Maine  62,  8  Atl.  253,  1 
Am.  St.  282;  Parkhurst  v.  Cum- 
mings,  56  Maine  155;  Barrows  v. 
Turner,  50  Maine  127;  Smith  v. 
Stanley,  37  Maine  11;  Hadlock  v. 
Buinnch,  31  Maine  246;  Andover 
Theological  Seminary,  205  Mass. 
376,  91  N.  E.  552;  Taber  v.  Hamlin, 
97  Mass.  489,  492,  93  Am.  Dec.  113; 
Baxter  v.  Mclntire,  13  Gray  (Mass.) 
168,  171;  Pomroy  v.  Rice,  16  Pick. 
(Mass.)  22;  Watkins  v.  Hill,  8  Pick. 
(Mass.)  522;  Geib  v.  Reynolds,  35 
Minn.  331,  28  N.  W.  923;  Sledge  v. 
Obenchain,  58  Miss.  670;  Gleason  v. 
Wright,  53  Miss.  247;  Terry  v. 
Woods,  14  Miss.  139,  45  Am.  Dec. 
274;  Heard  v.  Evans,  1  Freem.  Ch. 
(Miss.)  79;  Whittaker  v.  Dick,  5 
How.  (Miss.)  296,  35  Am.  Dec.  436; 
Morse  v.  Clayton,  13  S.  &  M.  (Miss.) 
373,  375;  Sturgeon  v.  Mudd,  190  Mo. 
200,  88  S.  W.  630;  Wilson  v.  Schoen- 
laub,  99  Mo.  96,  12  S.  W.  361;  Chris- 
tian v.  Newberry,  61  Mo.  446;  Lip- 
pold  V.  Held,  58  Mo.  213;  Thornton 
V.  Irwin,  43  Mo.  153;  Davis  v.  Thorn- 
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by  a  mortgage  have  been  surrendered  and  other  forms  of  indebtedness 
taken  in  their  stead,  will  not,  as  between  the  parties,  while  the  orig- 
inal indebtedness  remains  unpaid,  deprive  the  creditor  of  the  security- 
afforded  by  his  mortgage.^ 

By  a  mere  parol  agreement  a  mortgage  can  not  be  so  altered  in  its 
operation  as  to  stand  as  security  for  a  new  obligation  different  in 
character  and  amount  from  that  described  in  the  mortgage  and  pay- 
able at  another  time  and  to  a  different  person.* 

The  rule,  as  applied  to  a  renewal  of  the  note,  holds  equally  in  those 
states  where  a  negotiable  note  is  held  to  be,  prima  facie,  payment  of 
the  debt  for  which  it  was  given.  In  Massachusetts,  where  this  rule 
prevails,  it  is  subject  to  qualification,  and  may  be  rebutted  and  con- 


as,  66  Nebr.  26,  92  N.  W.  187;  La- 
conia  Sav.  Bank  v.  Vittum,  71  N.  H. 
465,  52  Atl.  848;  Elliot  v.  Sleeper,  2 
N.  H.  525;  "West  Jersey  Trust  Co. 
V.  Halllwell  (N.  J.  Eq.),  90  Atl.  276; 
Jager  Iron  Co.  v.  Walker,  76  N.  Y. 
521;  Hill  V.  Beebe,  13  N.  Y.  556; 
Babcock  v.  Morse,  19  Barb.  (N.  Y.) 
140;  Bank  of  Utiea  v.  Fincli,  3  Barb. 
Ch.  (N.  Y.)  293,  49  Am.  Dec.  175; 
Cole  V.  Sackett,  1  Hill  (N.  Y.)  516; 
Rogers  v.  Traders'  Ins.  Co.,  6  Paige 
(N.  Y.)  583;  Gregory  v.  Thomas,  20 
Wend.  (N.  Y.)  17;  Joyner  v.  Stan- 
cill,  108  N.  Car.  153, 156, 12  S.  B.  912; 
Bristol  v.  Pearson,  107  N.  Car.  562, 
12  S.  E.  451;  Vick  v.  Smith,  83  N. 
Car.  80;  Kidder  v.  Mcllhenny,  81  N. 
Car.  123;  Hyman  v.  Devereux, 
63  N.  Car.  624;  Stead  v.  Ran- 
dall, 236  Pa.  64,  84  Atl.  662; 
Reynolds  v.  Price,  88  S.  Car.  525, 
71  S.  E.  51;  Burton  v.  Pressly,  1 
Cheves  (S.  Car.)  1;  Focke  v.  Weis- 
huhu,  55  Tex.  33;  Matthews  v.  To- 
well  (Tex.  Civ.  App.),  138  S.  W.  169; 
Seymour  v.  Darrow,  31  Vt.,122;  Slo- 
cum  v.  Catlin,  22  Vt.  137;  Dunshee 
V.  Parmelee,  19  Vt.  172;  McDonald 
V.  McDonald,  16  Vt.  630;  Dana  v. 
Binney,  7  Vt.  493;  Stimpson  v. 
Bishop,  82  Va.  190;  Bowie  v.  Poor 
School  Soc,  75  Va.  300;  Coles  v. 
Withers,  33  Grat.  (Va.)  186;  Hanna 
V.  Wilson,  3  Grat.  (Va.)  243;  Farm- 
ers' Bank  v.  Mutual  Assn.  Society, 
4  Leigh  (Va.)  69;  Gibson  v.  Green, 
89  W.  Va.  524,  16  S.  E.  661;  Will- 
iams V.  Starr,  5  Wis.  534.  See  also 
Russell  V.  Bosworth,  106  111.  App. 
314;  McKinley-Lanning  Loan  &c.  Co. 


V.  Johnson,  75  Nebr.  50,  105  N.  W. 
899.  In  Flower  v.  Elwood,  66  111. 
438,  Mr.  Justice  Walker  stated  this 
general  principle  as  follows:  "As  a 
general  rule  the  mere  change  in  the 
form  of  the  debt  does  not  satisfy  a 
mortgage  given  to  secure  it,  unless 
it  is  intended  so  to  operate.  The 
lien  of  the  debt  attaches  to  the 
mortgaged  property,  and  the  lien 
can,  as  between  the  parties,  only  be 
destroyed  by  the  payment  or  dis- 
charge of  the  debt,  or  by  a  release 
of  the  mortgage.  Mere  change  of 
the  form  of  the  evidence  of  the  debt 
in  no  wise  affects  the  lien.  A  re- 
newal of  the  note,  its  reduction  to 
a  judgment,  or  other  change  not  in- 
tended to  operate  as  a  discharge  of 
the  lien,  still  leaves  it,  as  between 
the  parties,  in  full  vigor.  This  is  a 
rule  in  equity  that  is  sanctioned  by 
many  adjudged  cases.  In  that  forum, 
mere  form  is  disregarded,  and  the 
substance  only  is  considered."  Bolles 
V.  Chauncey,  8  Conn.  389;  Fridley  v. 
Bowen,  5  Bradw.  (111.)  191;  Pomroy 
v.  Rice,  16  Pick.  (Mass.)  22;  Wat- 
kins  V.  Hill,  8  Pick.  (Mass.)  522; 
Bank  v.  Rose,  1  Strobh.  Eq.  (S. 
Car.)  257;  Dunshee  v.  Parmelee,  19 
Vt.  172;  McDonald  v.  McDonald,  16 
Vt.  630. 

'  Heively  v.  Matteson,  54  Iowa  505, 
6  N.  W.  732. 

♦Morris  v.  Alston,  92  Ala.  502,  9 
So.  315;  Thompson  v.  George,  86  Ky. 
311,  8  Ky.  L.  588,  5  S.  W.  760;  Tuck- 
er V.  Alger,  30  Mich.  67;  Moffltt  v. 
Maness,  102  N.  Car.  457,  9  S.  E.  399. 
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trolled  by  evidence  or  admitted  facts.  "And  it  has  been  uniformly- 
held  that  the  presumption  of  payment  is  controlled  where  its  effect 
would  be  to  deprive  the  party  who  takes  the  note  of  his  collateral  se- 
curity, or  any  other  substantial  benefit."^  The  presumption  may  also 
be  rebutted  by  parol  evidence  of  an  agreement  to  the  contrary  made 
by  the  parties.' 

§  925.    New  note  not  a  discharge  as  to  subsequent  purchaser. — A 

new  note  is  not  a  discharge  as  against  a  subsequent  purchaser,  unless 
it  is  so  as  to  the  mortgagor.  As  a  general  rule,  a  purchaser  from  a 
mortgagor  or  a  subsequent  incumbrancer  can  not  claim  that  a  new 
note  for  the  whole  or  any  part  of  the  mortgage  debt  operates  as  a 
payment,  unless  the  facts  are  such  that  the  mortgagor  himself  could 
make  this  claim.  The  mortgagee's  security  can  not  be  affected  by  any 
dealings  of  the  mortgagor  with  other  persons.''  Of  course  if  the  mort- 
gagee by  his  acts  or  declarations  leads  another  who  is  about  to  be- 
come interested  in  the  property  to  suppose  that  the  amount  for  which 
a  new  note  has  been  taken  is  actually  paid,  and  is  no  longer  covered 
by  the  mortgage,  he  is  estopped  to  claim  that  as  to  such  person  the 
new  note  was  not  a  discharge  of  the  mortgage  debt.  A  second  mort- 
gage and  note  taken  for  the  same  debt,  without  a  surrender  and  dis- 
charge of  the  first  mortgage  and  note,  is  presumably  a  further  se- 
curity for  the  same  debt,  and  not  a  substitution  for  that.^ 

Where  the  mortgagee  gives  up  the  notes  secured  to  a  purchaser  of 
the  mortgaged  premises,  and  takes  from  such  purchaser  his  own  notes, 
as  evidence  of  the  same  continuing  debt,  this  does  not  release  or  ex- 
tinguish the  mortgage.^  But  where  a  new  mortgage  and  note  are 
taken  by  a  mortgagee  from  a  purchaser  of  a  mortgaged  estate,  under 
an  agreement  with  the  mortgagor  that  the  original  mortgage  should 
not  be  enforced  if  the  property  included  in  the  new  mortgage  should 
prove  sufScient  for  the  purpose,  the  mortgagee  having  neglected  to 
record  the  new  mortgage  for  a  long  time,  and  by  his  laches  lost  the 
benefit  of  it  by  the  intervention  of  other  incumbrances,  when  the 

'Parham  Sewing  Machine  Co.  v.  before  the   renewal   of   it,   is   held 

Brock,  113  Mass.  194,  per  Endicott,  not  to  affect  the  new  security  to  the 

J,    See  also  Worthy  v.  Warner,  119  injury  of  the  mortgagee.    Pouder  v. 

550.  Ritzinger,  102  Ind.  571. 


"Langley    v.    Bartlett,    33    Maine  *Schumpert  v.   Dlllard,   55   Miss. 

477.  348,   364. 

'  Raid  V.  Abernethy,  77  Iowa  438,  '  Bond  v.  Liverpool  &c.  Ins.  Co., 

42  N.  W.  364;    Strachn  v.  Foss,  42  106  111.  654;  Foster  v.  Paine,  63  Iowa 

N.  H.  43;  Robinson  v.  Urquhart,  12  85,  18  N.  W.  699;   Hynes  v.  Rogers, 

N.  J.  Eq.  515.    A  statute  passed  af-  Litt.  Sel.  Cas.   (Ky.)   229.    But  see 

ter  the  making  of  a  mortgage,  and  Hadlock  v.  Bulfincb,  31  Maine  246. 
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property  itself  was  sufficient,  he  was  held  to  have  lost  the  right  to 
enforce  the  original  mortgage.^" 

§  926.  Intention  generally  controls. — Whether  a  new  note  shall  be 
treated,  and  have  efEect  between  the  parties,  as  a  payment  of  a  former 
one  for  which  it  is  substituted,  will  depend  upon  the  purpose  and  un- 
derstanding of  the  parties  to  the  transaction.  But  not  only  will  the 
intention  of  the  parties  be  determined  by  the  express  agreement  of 
the  parties,^^  but,  in  the  absence  of  this,  by  the  circumstances  attend- 
ing the  transaction  from  which  such  intention  may  be  inferred.^^ 

So  the  question  whether  or  not  the  taking  of  a  new  security  of 
equal  dignity  is  to  be  treated  as  a  novation  or  substitution  for  and 
an  extinguishment  of  a  prior  indebtedness  is  a  matter  of  intention  to 
be  determined  from  all  the  facts  and  circumstances  of  the  case.^^  "A 
court  of  equity  will  keep  an  incumbrance  alive,  or  consider  it  extin- 
guished, as  will  best  serve  the  purposes  of  justice,  and  the  actual  and 
just  intention  of  the  party ."^* 

The  assent  of  the  mortgagor  that  the  lien  of  the  mortgage  shall 
continue  will  have  that  efEect  as  against  him,  even  when  the  mort- 
gagee so  conducts  the  business  as  to  discharge  the  lien  as  against  other 
parties  interested.^^  In  the  absence  of  any  express  agreement,  and 
of  any  circumstances  showing  intention,  the  renewal  of  the  note  does 
not  affect  the  security.^®  The  burden  is  upon  the  mortgagor  to  show 
the  existence  of  an  agreement  that  the  mortgage  lien  should  be  re- 
leased upon  the  execution  of  the  new  note,  and  not  upon  the  mortga- 

"  Teafe  V.  Ross,  1  Ohio  St.  469.  well  v.  Bush,  54  Miss.  437;  National 

"Worcester   Nat.    Bank   v.    Chee-  Bank  v.  Bigler,  83  N.  Y.  51. 

ney,  87  111.  602,  614;  Sledge  v.  Oben-  '^Hanlon  v.  Doherty,  109  Ind.  37, 

chain,  58  Miss.  670.     See  also  Stein  9  N.  E.  782;   Heath  v.  Page,  48  Pa. 

V.  Kaun,  244  111.  32,  91  N.  E.  77;  Jar-  St.  130;   Barnes  v.  Crockett,  111  Va. 

nagan  v.  Gaines,  84  111.  203;  Joyner  240,  68  S.  B.  983,  36  L.  R.  A.  (N.  S.) 

V.  Stancill,  108  N.  Car.  153,  12  S.  E.  464;    State  Bank  v.  Domestic  Sew- 

912;  Barnes  v.  Crockett,  111  Va.  240,  ing  Mach.  Co.,  99  Va.  411,  39  S.  E. 

68   S.   E.   983,  36  L.  R.  A.    (N.  S.)  141,  86  Am.  St.  891;   Fidelity  Loan 

464;   Jaffray  v.  Crane,  50  "Wis.  349,  &c.  Co.  v.  Engleby,  99  Va.  168,  37 

7  N.  "W-.  300.  S.   E.   957;    Morriss  v.   Harveys,  75 

"Hoag  V.  Starr,  69  111.  365;  Flow-  Va.  726;   Coles  v.  Withers,  33  Grat. 

er  V.  Elwood,  66  111.  438;    Baker  v.  (Va.)  186. 

Gavitt,    128    Mass.    93;    Pomroy    v.  "Star  v.  Ellis,  6  Johns.  Ch.   (N. 

Rice,  16  Pick.  (Mass.)  22;   Watkins  Y.)  393;  Goulding  v.  Bunster,  9  Wis. 

V.  Hill,  8  Pick.  (Mass.)  522;  Taft  v.  513. 

Boyd,  13  Allen  (Mass.)   84;   Grimes  ^' McConihe  v.   McClurg,  18  Wis. 

V.    Kimball,    3    Allen    (Mass.)    518;  637. 

Llppold   V.   Held,   58   Mo.   213;    Mc-  "  Cullum  v.  Branch  Bank,  23  Ala. 

Donald  v.   Hulse,  16  Mo.   503.     See  797;    Bond  v.  Liverpool,  L.  &c.  Ins. 

also  Birrell  v.  Schie,  9  Cal.  104;  Ho-  Co.,  106  111.  654;  Seymour  v.  Mackay, 
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gee  to  show  an  agreement  that  the  mortgage  should  continue  as  a 
security  for  the  debt  covered  by  the  new  note.^'^ 

It  is  of  course  competent  for  the  parties  to  agree  that  a  change  in 
the  form  of  the  mortgage  debt  shall  operate  as  a  payment  of  the 
debt,  although  the  mortgage  be  not  canceled  in  form.  Such,  also,  will 
be  the  effect  of  the  substitution  of  a  new  security  for  the  old,  when 
the  circumstances  of  the  transaction  indicate  an  intention  or  under- 
standing that  the  original  debt  shall  be  paid.  The  question  of  an  in- 
tention in  such  cases  always  comes  in  with  controlling  force;  and  the 
intention  may  operate  as  well  to  extinguish  the  debt  as  to  keep  it 
alive.^*  If  a  new  note  be  taken  with  the  intention  or  agreement  that 
it  shall  operate  as  payment  in  whole  or  in  part  of  the  old  debt,  then 
the  mortgage  is  accordingly  paid  wholly  or  in  part,  as  the  case  may 
be.^®  Thus  where  a  mortgage  was  given  as  security  for  a  note  payable 
in  instalments,  and  after  the  first  instalment  had  become  due  the 
mortgagee  called  on  the  mortgagor  for  payment,  saying  he  could  sell 
the  note  and  mortgage  if  that  instalment  were  paid,  the  mortgagor 
thereupon  gave  a  note  payable  in  four  months  for  the  amount  due, 
upon  which  the  mortgagee  obtained  a  discount  at  a  bank;  and  the 
following  indorsement  was  at  the  same  time  made  on  the  mortgage 
note:  "Eeceived  the  first  instalment  on  the  within  of  $402.78."  The 
mortgagee  thereupon  assigned  the  mortgage  and  the  original  note. 
Before  the  maturity  of  the  new  note  the  mortgagor  failed,  and  it  was 
paid  by  the  mortgagee,  who  indorsed  it.  Chief  Justice  Shaw,  deliv- 
ering the  opinion  of  the  court,^°  said :  "The  indorsement  on  the  note 
of  a  receipt  of  payment  of  the  first  instalment  is  prima  facie  evidence 
of  payment;  the  other  facts  agreed  confirming,  instead  of  rebutting, 
this  presumption.  Payment  by  a  negotiable  note  shall  operate  as  a 
discharge  and  extinguishment  of  a  prior  debt  when  so  intended  by  the 
parties.  The  rule  of  this  commonwealth  differs  from  that  of  the  com- 
mon law  only  in  determining  what  shall  be  presumed  to  be  the  intent 

21  111.  App.  449;    Coles  v.  Withers,  to  operate  as  a  release  of  the  mort- 

53  Grat.   (Va.)   186.  gage.     Jarnagan   v.    Gaines,    81    111. 

"Savings  &c.  See.  v.  Burnett,  106  203. 
Cal.  514,  39  Pac.  922;   Sloan  v.  Rice,  "Atkinson    v.    Plum,    50    "W.    Va. 
41  Iowa  465.     In  a  case  in  Illinois,  104,  40  S.  E.  587. 
however,  the  taking  of  a  new  note  ^'  Iowa   v.   Foster,   49    Iowa   676; 
by    a    mortgagee,    payable    in    two  Meyer  v.  Lathrop,  73  N.  Y.  315;  Joy- 
years  without  interest,  after  the  in-  ner  v.  Stancill,  108  N.  Car.  153,  156, 
stitution    of    proceedings    in    bank-  12  S.  E.  912  (quoting  text);  Jaffray 
ruptcy  against  the  maker,  under  a  v.  Crane,  50  Wis.  349,  7  N.  Wl  300. 
composition  agreement  entered  into  "Fowler  v.  Bush,  21  Pick.  (Mass.) 
by  all  the  creditors  of  the  maker,  230. 
was  held  by  a  majority  of  the  court 
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■oi  the  parties  from  the  fact  of  giving  and  accepting  a  negotiable  note 
for  a  simple  contract  debt.  Without  further  evidence  of  intent  we 
•construe  it  to  be  payment,  but  the  common  law  deems  it  collateral 
security.  But  this  presumption  may  be  controlled  by  other  evidence, 
iind  when  ascertained  such  intent  shall  govern." 

The  question  of  intention  in  these  cases  as  well  as  in  others  is  one 
ioT  the  Jury.  It  is  one  of  fact.  Considerations  of  the  efEect  of  regard- 
ing the  transaction  as  a  payment  upon  the  rights  and  interests  of  the 
parties  may  properly  be  urged  as  reasons  why  it  should  or  should  not 
be  so  considered.^^ 

§  926a.    Effect  on  mortgage  of  alteration  of  note  secured  by  it. — A 

note  altered  by  the  payee  by  increasing  the  rate  of  interest,  without 
fraudulent  intent,  to  make  it  conform  to  the  contract  in  pursuance  of 
which  it  was  given,  is  avoided;  but  a  mortgage  given  to  secure  it  is 
not  vitiated  or  paid  by  the  alteration  of  the  note,  and  may  be  en- 
forced for  the  original  consideration,  if  otherwise  valid.  ^^ 

§  927.  Effect  of  substitution  of  another  note. — The  taking  up  of 
"the  mortgage  note  and  the  substitution  of  another  is  not  a  discharge 
■oi  the  original  debt  either  as  between  the  parties  or  as  to  a  subsequent 
purchaser.^  ^^  This  is  upon  the  ground  that  it  is  the  debt  and  not  the 
mere  evidence  of  it  which  is  secured,  and  so  long  as  the  debt  exists 
in  any  form,  the  mortgage  will  remain  unsatisfied.^^''  Even  where 
the  purchaser  finds  the  mortgage  note  in  the  hands  of  the  mortgagor, 

=^  Couch  V.  Stevens,  37  N.  H.  169;  Matteson  v.  Ellsworth,  33  Wis.  488, 

Oollamer   v.    Langdon,    29    Vt.    32;  14  Am.  Rep.  766. 

Hodgman  v.  Hitchcock,  15  Vt.  374.  "a  Higman  v.  Humes,  127  Ala.  404, 

=^Mersman  v.  Werges,  112  XT.  S.  410,  30  So.  733;  Boyd  v.  Beck,  29 
139,  28  L.  ed.  641,  5  Sup.  Ct.  65;  Ala.  703;  Frlnk  v.  Branch,  16  Conn. 
Bonestell  v.  Bowie,  128  Cal.  511,  61  260,  274;  "Walters  v.  Walters,  73  Ind. 
Pac.  78;  Greist  v.  Gowdy,  81  Conn.  425;  St.  Croix  Lumber  Co.  v.  Davis, 
551,  71  Atl.  555;  Stein  v.  Kaun,  244  105  Iowa  27,  31,  74  N.  W.  756;  Heive- 
111.  32,  91  N.  E.  77;  Clough  v.  Seay,  ly  v.  Matteson,  54  Iowa  505,  6  N. 
49  Iowa  111;  Edington  v.  McLeod,  W.  732;  Packard  v.  Kingman,  11 
87  Kans.  426,  124  Pac.  163,  41  L.  R.  Iowa  219;  Geib  v.  Reynolds,  35 
A.  (N.  S.)  230;  Jeffrey  v.  Rosenfeld,  Minn.  331,  28  N.  W.  923;  Brincker- 
179  Mass.  506,  61  N.  E.  49;  HofCman  hofe  v.  Lansing,  4  Johns.  Ch.  (N. 
V.  Molloy,  91  Mo.  App.  367;  Walton  Y.)  65,  8  Am.  Dec.  538.  As  evidence 
Plow  Co.  V.  Campbell,  35  Nebr.  173,  that  the  new  security  is  taken  in 
16  L.  R.  A.  468,  52  N.  W.  883;  Wilkes  substitution  for  the  mortgage,  see 
V.  Miller,  156  N.  Car.  428,  72  S.  Irwin  v.  West,  50  Fed.  362. 
E.  482;  Cheek  v.  Nail,  112  N.  Car.  '^b  White  v.  Stevenson,  144  Cal.  104, 
370,  17  S.  E.  80;  Wallace  v.  Tice,  32  77  Pac.  828;  Bodkin  v.  Merit,  86 
Ore.  283,  51  Pac.  733;  Smith  v.  Ind.  560;  Walton  Plow  Co.  v.  Camp- 
Smith,  27  S.  Car.  166,  3  S.  E.  78,  13  bell,  35  Nebr.  173,  52  N.  W.  883,  16 
Am.  St.  633;  Otto  v.  HalfC,  89  Tex.  L.  R.  A.  468. 
584,  59  Am.   St.  56,  34   S.  W.  910; 
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the  mortgage  remaining  unsatisfied  of  record,  lie  has  no  right  to  pre- 
sume that  it  was  satisfied.  The  mortgage  is  sufBeient  to  put  him  upon 
inquiry.''*  Upon  making  a  partial  payment  of  the  mortgage  debt,  the 
mortgagee  may  give  up  the  old  note  and  take  a  new  one  for  the  bal- 
ance remaining  unpaid ;  and  the  transaction  does  not  impair  or  defeat 
the  mortgage.^*  In  like  manner  the  original  mortgage  notes  may  be 
given  up,  and  in  lieu  of  them  an  agreement  made  that  the  mortgagor 
shall  pay  the  amount  of  the  notes  upon  an  indebtedness  of  the  mort- 
gagee for  the  same  land,  without  in  any  way  discharging  the  mort- 
gage security  ;^°  and  it  would  seem  that  the  agreement  might  just  as 
well  be  for  the  payment  of  any  debt  of  the  mortgagee  to  the  amount 
of  the  mortgage  debt. 

If  payments  upon  a  mortgage  be  made  by  acceptances,  some  of 
which  the  mortgagee  afterward  places  in  the  mortgagor's  hands  for 
collection,  and  the  mortgagor  gives  the  mortgagee  his  note  for  a  part 
of  the  amount  collected  by  him,  this  does  not  amount  to  a  change 
of  securities  so  that  the  new  note  remains  secured  by  the  mortgage. 
The  new  note  is  for  a  new  loan  on  an  independent  transaction  after 
the  acceptances  had  been  taken  in  payment.^' 

Where  the  holder  of  the  mortgage  accepts  the  mortgagor's  note  for 
the  interest  due  on  the  mortgage,  this  does  not  pay  the  debt  nor  dis- 
charge the  lien  of  the  mortgage  for  such  interest.^^ 

§  927a.  Substitution  of  new  mortgage. — ^When  a  mortgage  is  dis- 
charged and  a  new  one  taken  as  part  of  one  transaction,  the  seisin 
between  the  release  and  the  new  mortgage  is  but  momentary,  and  will 
not  admit  any  right  or  interest  of  the  mortgagor  under  the  home- 
stead act  to  intervene  f  nor  would  such  a  seisin  give  his  wife  a  right 
of  dower.    N'either  the  mortgagor  nor  his  heirs  can  claim  that  the 

^  Bonestell  v.  Bowie,  128  Cal.  511,  =»  Hugunin  v.  Starkweather,  10  111. 

61  Pac.   78;    Bolles  v.   Chauncey,   8  492.     See  also  Tucker  v.  Alger,  30 

Conn.  289;  Roberts  v.  Doan,  180  111,  Mich.  67. 

187,  54  N.  E.  207;    Shaver  v.  Will-  ^Pettis  v.  Darling,  57  Vt.  647. 

iams,  87  111.  469;    Christie  v.  Hale,  "Hutchinson  v.  Swartsweller,  31 

46   111.   117;    Austin   v.   Underwood,  N.  J.  Bq.  205. 

37    111.    438;    Geib   v.    Reynolds,    35  ^Edwards  v.  "Weil,   99   Fed.   822; 

Minn.  331,  28  N.  W.  923;  Boxheimer  Swift  v.   Kraemer,   13   Cal.   526,   74 

v.  Gunn,  24  Mich.  372;   Harrison  v.  Am.   Dec.   603;    Dillon  v.  Byrne,   5 

New  Jersey  R.  &c.  Co.,  19  N.  J.  Bq.  Cal.  455;  Burns  v.  Thayer,  101  Mass. 

488;   Laconia  Sav.  Bank  v.  Vittum,  426.    Intention    as    shown    by    the 

71  N.  H.  465,  52  Atl.  848;    Holt  v.  transaction  will  govern.    Howell  v. 

Baker,   58   N.   H.    276;    Phillips  v.  Bush,  54  Miss.  437;  Walters  v.  Wal- 

Browne,  20  R.   I.   79,  37  Atl.   490.  ters,  73  Ind.  425;   Jones  v.  Parker, 

See  ante  §  355.  51  Wis.  218,  8  N.  W^  124. 

"Chase  v.  Abbott,  20  Iowa  154. 
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original  mortgage  was  extinguished  and  the  new  mortgage  substituted 
in  its  place,  unless  such  appears  to  have  been  the  intention  of  both 
parties.^^ 

Likewise  the  giving  of  a  new  note  secured  by  a  deed  of  trust  for 
the  same  debt,  does  not  deprive  the  holder  of  the  new  security  of  the 
right  to  foreclose  the  original  mortgage.'^  But  where,  upon  the  giv- 
ing of  a  new  note  and  mortgage,  the  original  mortgage  is  surrendered 
to  the  mortgagor  or  canceled  of  record,  the  transaction  will  have  the 
efEect  of  discharging  the  lien  of  such  original  mortgage.  ^^  Also  where 
the  new  security  was  given  upon  the  express  agreement  that  the  same 
should  "operate  to  satisfy,  extinguish,  and  pay"  the  original  mort- 
gage, the  subsequent  mortgagor  is  entitled  to  the  return  of  the  origi- 
nal note  and  to  a  discharge  of  the  mortgage  given  to  secure  it.^*  Like- 
wise, where  a  mortgage  was  given  on  land  under  an  agreement  that 
the  lien  was  to  be  temporary  only,  and  until  a  building  was  com- 
pleted thereon,  whereupon  a  new  mortgage  should  be  given,  it  was 
held  that  upon  the  delivery  of  such  new  mortgage  the  mortgagor  was 
entitled  to  a  surrender  of  the  original  note  and  a  discharge  of  the 
mortgage  by  which  it  was  seeured.^^  And  as  regards  intervening  liens 
of  third  persons,  a  release  of  the  original  mortgage  and  the  taking 
of  a  new  one  would  naturally  let  them  into  a  position  of  priority  to 
the  new  mortgage,  and  it  requires  very  clear  evidence  of  fraud,  acci- 
dent, or  mistake,  to  induce  a  court  of  equity  to  interfere  to  prevent 
this  result.^  ° 

It  has  been  held,  however,  that  the  discharge  of  a  prior  mortgage 

="  Sledge   V.    Obenchain,    58    Miss.  Walters,  73  Ind.  425;  Laselle  v.  Bar- 

670.     See   also    Crisman   v.   Lanter-  nett,  1  Blackf.    (Ind.)    150,  12  Am. 

man,  149  Cal.  647,  87  Pac.  89,  117  Dec.  217;  Washington  Co.  v.  Slaugh- 

Am.  St.  167.  ter,  54  Iowa  265,  6  N.  W.  291;  Pack- 

■^  Russell    V.    Bosworth,    106    111.  ard  v.  Kingman,  11  Iowa  219  (where 

App.      314;      Christian     v.     Green  an  intervening  landlord's  lien  was 

(Miss.),  45  So.  425.  postponed);    Stearns  v.  Godfrey,  16 

»"  Wilkes  V.  Miller,  156  N.  Car.  428,  Maine  158;   Childs  v.  Stoddard,  130 

72  S.  B.  482.  Mass.    110;     Gelb    v.    Reynolds,    35 

^Macomher  v.  French,  198  Mass.  Minn.  331,  28  N.  W.  923;    Bowman 

20,  84  N.  E.  328.  v.  Manter,  33  N.  H.  530,  66  Am.  Dec. 

»^  Callahan    v.     Mercantile    Trust  743;    Barnes  v.  Mott,  64  N.  Y.  397, 

Co.,  188  Mass.  393,  74  N.  B.  666.  21  Am.  Rep.  625;   Mead  v.  York,  6 

=»New  England   Mtg.   Sec.   Co.   v.  N.  Y.  449,  57  Am.  Dec.  467;  Purser 

Hirsch,  96  Aia.  232,  11  So.  63;   Hal-  v.  Anderson,  4  Bdw.  Ch.  (N.  Y.)  18; 

metag  v.  Frank,  61  Ala.   67;    Boyd  United  States  v.  Crookshank,  1  Bdw. 

V.   Beck,   29  Ala.  703;    Bonestell  v.  (5f.    Y.)    233;    Banta    v.    Garmo,   1 

Bowie,    128    Cal.    511,    61    Pac.    78;  Sandf.   Ch.    (N.   Y.)    383;    Smith  v. 

Dingman   v.   Randall,   13   Cal.   512;  Bynum,  92  N.  Car.  108;    St.  Albans 

iBoUes   v.    Chauncey,    8    Conn.    389;  Trust  Co.  v.  Farrar,  53  Vt.  542;  At- 

Elizabethport  Cord  Co.  v.  Whitlock,  kinson  v.  Plum,  50  W.  Va.  104,  40 

37  Fla.  190,  20  So.  255;   Walters  v.  S.  E.  587.     See  post  §  971. 
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and  the  taking  of  another  in  its  stead  will  be  treated  as  an  equitable 
assignment  as  against  attaching  creditors  whose  action  was  in  no  way 
influenced  by  reliance  upon  the  recorded  discharge.  "The  attaching 
creditors  have  not  done  or  omitted  to  do  any  act  relying  upon  the 
recorded  discharge/^  and  can  not  complain  because  the  transaction 
is  given  the  effect  intended  by  the  parties  thereto.  By  their  attach- 
ments these  creditors  became  subsequent  incumbrancers  against 
whom  the  rule  of  equitable  assignment  has  frequently  been  applied."^* 

In  an  action  to  recover  a  balance  due  upon  mortgage  notes  after 
a  sale  subsequent  to  foreclosure  by  entry  and  possession,  the  income 
derived  from  the  property,  the  prices  for  which  it  had  been  sold,  the 
value  of  improvements  made  upon  it,  and  the  opinions  of  qualified 
witnesses  are  competent  evidence  to  show  its  value  at  the  date  of  fore- 
closure ;  but  the  appraisal  of  the  property  for  taxation  is  not  admissi- 
ble for  that  purpose.^® 

It  does  not  matter  that  the  holder  of  the  intervening  lien  aided 
the  mortgagor  in  the  settlement  of  the  first  mortgage  by  means  of  a 
new  note  and  mortgage,  provided  such  lien-holder  acted  fairly,  with- 
out any  concealment  or  misrepresentation  in  the  matter,  and  took 
no  wrongful  advantage.*" 

When  the  original  mortgage  is  left  undischarged  upon  the  taking 
of  the  second  mortgage,  in  the  absence  of  an  express  agreement  that 
the  latter  is  received  in  satisfaction  of  the  former,  for  stronger  rea- 
sons the  original  mortgage  remains  as  a  security  for  the  original 
debt.*^  If  the  new  note  and  mortgage  secure  an  additional  amount, 
this  fact  shows  a  motive  for  the  transaction,  but  it  has  no  tendency 
to  show  that  the  prior  security  was  extinguished.*^  If,  however,  the 
new  note  and  mortgage  be  taken  expressly  in  payment  and  satisfac- 
tion of  the  first,  or  if  they  be  given  in  settlement  of  mutual  running 
accounts,  of  which  the  first  mortgage  debt  is  only  a  part,  the  first 
mortgage  lien  is  discharged  and  not  continued  in  the  second.**    The 

"Holt  V.  Baker,  58  N.  H.  276.  Iowa   265,    6   N.   "W.    291;    State   v. 

''International  Trust  Co.  v.  Davis  Lake,  17  Iowa  215,  219;    Burdett  v. 

&c.  Mfg.  Co.,  70  N.  H.  118,  119,  46  Clay,    8    B.    Men.    (Ky.)    287,    296; 

Atl.  1054,  citing  Hammond  v.  Bar-  Christian  v.  Newberry,  61  Mo.  446; 

ker,  61  N.  H.  53.  Gregory  v.  Thomas,   20  Wend.    (N. 

»» Stevens  v.  Fellows,  70  N.  H.  148,  Y.)  17. 

47  Atl.  135;  Concord  Land  &c.  Pow-  "Hill  v.  Beebe,  13  N.  Y.  556.    But 

er  Co.  V.  Clough,  69  N.  H.  609,  45  see  St.  Croix  Lumber  Co.  v.  Davis, 

Atl.  565;  Winnepiseogee  &c.  Mfg.  Co.  105  Iowa  27,  31,  74  N.  W.  756;  Iowa 

V.  Gilford,  64  N.  H.  337,  10  Atl.  849;  County  v.  Foster,  49  Iowa  676. 

Goodwin  v.  Scott,  61  N.  H.  112.  *=  New  England  Mtg.  Security  Co. 

"New  England  Mtg.  Security  Co.  v.  Hirsch,  96  Ala.  232,  11  So.  63; 

V.  Hirsch,  96  Ala.  232,  11  So.  63.  "Walters  v.  Wlalters,  73  Ind.  425. 

"Washington  Co.  v.  Slaughter,  54 
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consideration  of  the  new  note  and  mortgage  may  be  shown  by  parol 
evidence.** 

§  928.  Giving  up  of  bond  of  defeasance. — ^The  giving  up  of  the 
bond  of  defeasance  executed  at  the  time  of  the  deed  of  the  land  and 
constituting  with  it  a  mortgage,  and  the  taking  of  a  new  bond  at  a 
subsequent  date,  do  not  defeat  the  transaction  as  a  security  for  the 
original  loan.*' 

But  where  a  bond  of  defeasance  was  executed  by  the  grantee  of 
land  to  the  grantor,  which  was  afterward  surrendered,  and  a  new 
bond  given  upon  a  consideration  partly  new,  by  which  the  grantee 
agreed  to  reconvey  upon  the  payment  within  an  additional  time  of  a 
larger  sum,  it  was  held  that  the  grantor  thereby  abandoned  his  title 
as  mortgagor,  and  that  the  grantee  became  ovraer  of  the  land  in  fee.*° 
But  the  general  rule  is,  that  a  fraudulent  alteration  of  the  note  or 
bond  in  a  material  respect  by  the  payee,  without  the  consent  of  the 
maker,  discharges  the  mortgage  securing  it.*'  "The  weight  of  au- 
thority is  in  favor  of  the  doctrine  that  a  fraudulent  alteration  of  a 
promissory  note  in  a  material  matter  not  only  avoids  the  instrument,, 
but  works  a  forfeiture  of  the  debt  for  which  it  was  executed.  In  such 
case  no  recovery  can  be  had  in  any  form  of  action.  The  law  will  not 
permit  the  holder  to  take  the  chances  of  gain  by  fraudulently  altering 
the  note  without  risk  of  loss  in  case  of  detection.  *  *  *  Apply- 
ing the  above  principles  to  the  case  at  bar,  we  are  unable  to  perceive 
upon  what  ground  it  can  be  held  that  the  mortgage  should  be  en- 
forced. If  the  fraudulent  alteration  avoided  the  note  and  extin- 
guished the  debt,  it  also  discharged  the  mortgage  by  which  it  was 
secured.  The  cancelation  of  the  debt  released  the  lien  of  the  mort- 
gage. The  plaintiff  not  only  lost  his  right  of  action  on  the  note,  but 
the  mortgage  as  well."** 

§  929.     Effect  of  further  security,  or  new  indorser  on  note. — The 

taking  of  further  security  for  the  mortgage  debt,  whether  it  be  by 
a  second  mortgage  upon  the  same  land  or  real  or  personal  security 

"  Walters  v.  Walters,  73  Ind.  425.  Plow  Co.  v.  Campbell,  35  Nebr.  173, 

"Tennery    v.    Nicholson,    87    III.  52  N.  W.  883,  16  L.  R.  A.  468.    But 

464;   Judd  v.  Flint,  4  Gray  (Mass.)  see  Smith  v.  Smith,  27  S.  Car.  166, 

557.     See  ante  §  252.  3  S.  E.  78,  13  Am.  St.  633;  Plyler  v. 

"Morrison  v.  Welty,  18  Md.  169;  Elliott,  19  S.  Car.  257. 

Merrick  v.  Boury,  4  Ohio  St.  60.  *"  Falls  v.  Conway  Mut.  Fire  Ins. 

"Vogle  v.  Ripper,  34  111.  100,  85  Co.,  7  Allen   (Mass.)   46;   Tripler  v. 

Am.   Dec.  298;    Hocknell  v.   Sheley,  Campbell,  22  R.  I.  262,  47  Atl.  385. 
66  Kans.  357,  71  Pac.  839;   Walton 
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upon  other  property,  is  generally  no  waiver  of  the  original  mortgage.^* 
Neither  does  the  taking  of  a  new  note  with  an  indorser  where  there 
was  none  originally,  nor  the  taking  of  a  new  note  without  an  in- 
dorser in  place  of  an  old  one  secured  by  an  indorsement,  release  the 
premises  from  the  lien.""  Nor  does  the  renewal  of  the  note  with 
different  names  have  this  effect  ;°^  nor  the  giving  of  a  new  note 
different  from  the  old  by  making  it  payable  at  a  certain  place  ;^^  nor 
the  giving  of  the  new  note  at  the  request  of  the  holder  of  the  old 
to  one  to  whom  it  was  intended  the  security  should  be  assigned,  such 
delivery  to  the  intended  assignee  amounting  in  fact  to  an  assignment 
of  the  debt  f^  nor  the  assumption  of  the  mortgage  debt  by  a  purchaser 
of  the  equity  of  redemption.^^ 

The  taking  of  a  new  bond  and  mortgage  for  the  amount  of  taxes 
and  assessments  paid  by  the  mortgagee  on  the  mortgaged  property 
does  not  of  itself  prevent  his  claiming  the  same  under  the  lien  of  the 
first  mortgage,  or  as  incident  to  that  lien.^-''  Of  course,  if  further 
security  be  taken  for  part  of  a  mortgage  debt  with  the  intention  and 
mutual  understanding  of  the  parties  that  such  part  shall  be  with- 
drawn from  the  operation  of  the  mortgage,  it  will  have  this  effect.^® 

Where  the  mortgagee  accepted  a  new  note  from  the  mortgagor  un- 
der the  belief  that  the  forged  indorsement  of  a  third  person  thereon 
was  genuine,  the  note  for  which  the  mortgage  was  given  was  held 
unpaid."^ ^  The  execution  of  a  second  mortgage  on  a  different  piece 
of  property  to  secure  a  debt  already  secured  by  a  mortgage  does  not 
discharge  the  first  mortgage.^* 

If  the  intent  and  purpose  in  giving  the  new  security  is  to  renew 
the  loan  or  extend  the  time  of  its  payment,  the  lien  of  the  original 
mortgage  is  simply  continued  without  interruption,  by  and  under  the 

'"Byers   v.   Fowler,    14   Ark.    86;  '^  Burdett  v.  Clay,  8  B.  Men.  (Ky.) 

Flower  v.  Elwood,  66  111.  438;  Clss-  287;   Christian  v.  Newberry,  61  Mo. 

na  v.  Haines,  18  Ind.  496;    Burdett  446,  451. 

V.  Clay,  8  B.  Mon.   (Ky.)   287,  296;  "Latiolais  v.   Citizens'  Bank,  33 

Firemen's  Ins.  Co.  v.  Wilkinson,  35  La.  Ann.  1444. 

N.  J.  Eq.  160;  Hutchinson  v.  Swarts-  "=  Eagle   Fire   Ins.    Co.   v.   Pell,    2 

waller,  31  N.  J.  Eq.  205;   Gregory  v.  Edw.   (N.  Y.)   631. 

Thomas,  20  Wend.   (N.  Y.)  17.     See  "Boston  Iron  Co.  v.  King,  2  Cush. 

also  Bank  of  England  v.  Tarleton,  (Mass.)    400.     See   also   Crisman  v. 

23  Miss.  173.  Lanterman,  149  Cal.  647,  87  Pac.  89, 

"  Darst  V.  Bates,  51  111.  439;   New  117  Am.  St.  167. 

Hampshire  Bank  v.  Willard,  10  N.  "'  McConnell    v.     American     Nat. 

H.  210.  Bank   (Ind.  App.),  103  N.  E.  809. 

"  Pond  V.  Clarke,  14  Conn.  334.  »« Levy  v.  Police  Jury,  24  La.  Ann. 

"Whittaker     v.     Dick,     5     How.  292. 
(Miss.)  296,  35  Am.  Dec.  436. 
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new  mortgage.^*   And  this  is  true  even  against  intervening  incum- 
brancers who  are  without  countervailing  equities.'" 

§  930.  Incorporating  additional  loan  in  new  note. — The  incor- 
porating in  the  new  note  of  an  additional  sum  loaned  will  not,  in 
the  absence  of  an  agreement  to  the  contrary,  discharge  the  mortgage 
as  between  the  parties  ;°^  and  parol  evidence  is  admissible  to  show 
that,  at  the  time  the  new  note  was  given,  it  was  agreed  that  the  mort- 
gage should  continue  as  security  for  it.*^ 

Accepting  a  second  mortgage  which  includes  a  balance  due  on  a 
first  mortgage  does  not  extinguish  such  first  mortgage,  especially 
when  the  mortgagee  continues  to  hold  the  notes  secured  by  the  first 
mortgage.^''  And  where  the  note  had  been  increased,  diminished,  and 
renewed  several  times,  it  was  held  that  the  mortgage  securing  it  was 
still  a  valid  security  for  the  amount  remaining  due  upon  it,  even  as 
against  third  persons.'*  Especially  when  the  mortgage  by  its  terms  is 
given  to  secure  notes  made  for  the  accommodation  of  the  mortgagor, 
and  renewals  of  those  notes  from  time  to  time  until  they  should  all 
be  paid,  it  is  not  necessary,  to  constitute  the  notes  subsequently  issued 
renewals,  that  they  should  be  for  the  same  amounts,  or  for  the  same 
periods,  or  that  each  successive  note  should  have  been  applied  to  take 
up  its  immediate  predecessor.  A  continuing  loan  of  the  same  credit 
would  be  within  the  terms  of  the  mortgage.' ° 

§  931.  Note  for  a  different  amount  payable  at  a  different  time. — 
But  if  a  new  note  for  a  different  amount,  payable  at  another  date,  be 
given  in  place  of  one  of  several  notes  secured  by  the  mortgage,  with- 
out any  agreement  that  it  shall  be  secured  by  the  mortgage,  the 
holder  loses  his  right  to  the  security  as  against  the  holder  of  other 

"Irwin  V.  "West,  50  Fed.  362;  Hig-  Christie  v.  Hale,  46  III.  117;  McClies- 

man  v.  Humes,  127  Ala.  404,  30  So.  ney  v.  Ernst,  89  111.  App.  164,  aftd. 

733;  "Wilson  v.  Knight,  59  Ala.  172;  186  111.  617,  58  N.  E.  399. 

"White  V.  Stevenson,  144  Cal.  104,  77  «' Joyner  v.   Stancill,  108  N.  Car. 

Pac.  828;    Pouder  v.  Ritzinger,  119  153,  12  S.  E.  912. 

Ind.   597,   20   N.   E.   654;    Young  v.  "De  Cottes  v.  Jeffers,  7  Pla.  284; 

Shauer,  73  Iowa  555,  35  N.  W.  629,  Port  v.  Robbins,  35  Iowa  208;  Goen- 

5  Am.  St.  701 ;  Burdett  v.  Clay,  8  B.  en  v.  Schroeder,  18  Minn.  66.    New 

Mon.   (Ky.)   287;    Smith  v.  Stanley,  note     Including     interest     accrued. 

37  Maine  11,  58  Am.  Dec.  771;  Ladd  Pomroy  v.   Rice,   16   Pick.    (Mass.) 

V.  "Wiggin,  35  N.  H.  421,  69  Am.  Dec.  22;   Ellsworth  v.  Mitchell,  31  Maine 

551.  247. 

"» "Wooster   v.    Cavender,   54   Ark.  ^  Brinkhause  v.  Pavy,  51  La.  Ann. 

153,  15   S.  W.  192,  26  Am.   St.   31;  1327,  26  So.  176. 

Roberts  v.  Doan,  180  111.  187,  54  N.  "  Brinckerhoff  v.  Lansing,  4  Johns. 

E.  207;  Campbell  v.  Trotter,  100  111.  Ch.  (N.  Y.)  65,  8  Am.  Dec.  538. 

281;  Shaver  v.  "Williams,  87  111.  469;  »=  Gault  v.  McGrath,  32  Pa.  St.  392. 
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notes  secured  by  the  mortgage.""  But  by  agreement  of  the  parties 
the  mortgage  may  be  made  to  stand  as  a  security  for  a  different  sum. 
Thus  it  may  be  continued  for  a  less  sum  found  due  on  accounting, 
or  agreed  upon  by  compromise;  and  then  if  there  is  a  default  the 
mortgage  will  be  enforced  for  such  amount  if  it  appears  that  this 
amount  was  substituted,  or  agreed  upon,  in  place  of  the  original  lia- 
bility."' 

A  mortgage  upon  property  is  not  discharged  so  long  as  any  part 
of  the  original  debt  can  be  traced  into  the  new  note."* 

§  932.  New  note  for  interest. — ^The  taking  of  a  new  note  for  the  in- 
terest accrued  upon  a  mortgage  debt  does  not  generally  remove  this 
part  of  the  debt  from  the  security  of  the  mortgage,""  nor  does  it  pay 
the  principal  debt.'"  The  indorsement  of  the  amount  for  which  the 
new  note  is  taken  upon  the  original  mortgage  note  does  not  have  the 
effect  of  a  payment  even  as  against  subsequent  incumbrancers,'^  un- 
less their  dealings  with  the  mortgagor  were  based  upon  a  knowledge 
of  such  indorsement,  and  a  belief  that  such  amount  had  been  paid; 
nor  against  a  subsequent  purchaser  of  the  property  subject  to  the 
mortgage,  if  such  purchaser  had  notice  that  the  interest  was  not  in 
fact  paid.'^ 

Wtere  a  note  was  given  for  the  amount  of  interest  accrued  on  a 
mortgage,  together  with  a  further  loan  made  at  that  time,  and  an 
indorsement  was  made  on  the  mortgage  note,  "Eeceived  on  the  within, 
interest  up  to  date,"  and  there  was  evidence  that  the  note  was  in- 
tended by  the  parties  to  be  taken  in  payment  of  the  interest,  it  was 
held  that  such  interest  was  no  longer  secured  by  the  mortgage.'* 

§  933.  Consideration  of  new  note. — A  new  note  given  for  the  bal- 
ance found  due  on  a  mortgage  is  not  invalid  for  want  of  considera- 
tion, although  the  old  note  be  not  given  up,'*  but  is  left  with  the 
mortgagee  as  collateral  to  the  new  note.   Under  a  mortgage  for  ad- 

"■Wilhelml  v.   Leonard,   13   Iowa  ™  Hutchinson  v.  Swartsweller,  31 

330.     See  also  Tucker  v.  Alger,  30  N.  J.  Eq.  205. 

Mich.  67.  "Frink  v.  Branch,  16  Conn.  260; 

"Renshaw  v.  Taylor,  7  Ore.  315.  Humphreys  v.  Danser,  32  N.  J.  Eq. 

"  Kausler  v.  Ford,  47  Miss.  289.  220. 

"»Parkhurst     v.     Cummings,     56  "Feldman  v.  Beier,  78  N.  Y.  293. 

Maine  155;    Elliot  v.   Sleeper,  2  N.  '"Goenen  v.   Schroeder,   18   Minn. 

H.   525;    Hutchinson   v.    Swartswel-  66.     See  also  Meyer  v.  Lathrop,  73 

ler,  31  N.  J.  Eq.   205;    Feldman  v.  N.  Y.  315;  Pettis  v.  Darling,  57  Vt. 

Beier,  78  N.  Y.  293;   Rice  v.  Dewey,  647. 

54  Barb.  (N.Y.)  455;  Tylee  V.Yates,  '"Langley   v.    Bartlett,    33    Maine 

3  Barb.   (N.  Y.)   222.  477;  Kaphan  v.  Ryan,  16  S.  Car.  352. 

33— Jones  Mtg.— Vol.  II. 
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vances,  a  new  note  made  afterward  for  the  balance  of  account  of  such 
advances,  the  creditor  retaining  the  original  note  and  mortgage,  is 
regarded  merely  as  a  statement  of  the  liquidated  balanced  ^ 

The  surrender  to  the  mortgagor  of  the  original  note,  to  secure 
which  his  mortgage  was  given,  marked  "Paid,"  does  not  extinguish 
the  debt  where  he  has  executed  other  notes  as  a  substitute  for  the 
original.'^  Where  the  holder  of  two  notes,  one  of  which  is  secured  by 
a  deed  of  trust,  accepts  a  new  note  from  the  debtor  for  the  balance 
due  on  both  notes  after  deducting  credits,  the  deed  of  trust  is  deemed 
satisfied.''  An  extension  of  the  time  of  payment  under  the  new  note 
is  a  sufficient  consideration  to  uphold  it. 

§  934.     Eenewal  of  note  for  which  mortgage  is  indemnity. — A 

mortgage  of  indemnity  is  generally  held  to  cover  successive  renewals 
of  the  note  for  which  the  indemnity  was  taken. '*  Thus  where  one 
became  surety  on  another's  note  and  took  a  mortgage  to  secure  him- 
self, it  was  held  that  the  suretyship  was  not  terminated  by  the  latter 
paying  the  note  on  which  the  former  became  surety,  he  being  able  to 
do  so  only  on  the  mortgagee's  becoming  surety  for  him  on  another 
note.'*  ISTor  does  it  make  any  difEerence  that  the  renewed  note  has 
different  names  upon  it,  or  is  for  a  different  amount;  so  long  as  the 
mortgagee  remains  liable  for  the  debt  he  was  indemnified  against,  he 
may,  upon  being  compelled  to  pay  it,  rely  upon  the  protection  of  the 
mortgage.*"  Nor  is  it  material  that  the  renewal  note  is  for  a  larger 
amount,  but  signed  and  indorsed  as  the  first  one  was,*^  or  that  there 
are  successive  renewals.*^ 

If  an  indorser,  by  reason  of  his  indorsement  is  compelled  to  pay  the 
note,  and  under  this  necessity  indorses  a  renewal  note  for  the  same 
debt,  or  a  part  thereof,  and  is,  by  reason  of  his  renewal  indorsement, 
obliged  to  pay  the  renewal  note,  this  is  a  damage  necessarily  resulting 

'^Kaphan  v.  Ryan,  16  S.  Car.  352.  596;    Heively  v.  Matteson,  54  Iowa 

™  Bonestell  v.  Bowie,  128  Cal.  511,  505,  6  N.  W.  732;    Port  v.  Robbins, 

61  Pac.  78.  35  Iowa  208. 

"  Strine  v.  ■Williams,  159  Mo.  582,  '» Gribben   v.   Clement,   141   Iowa 

60  S.  W.  1060.  144,  119  N.  W.  596. 

"Boswell   V.   Goodwin,   31   Conn.  »'Pond  v.   Clarke,  14  Conn.  334, 

74,    81    Am.    Dec.    169;     Smith    v.  overruling    Peters    v.    Goodrich,    3 

Prince,    14    Conn.    472;     Handy    v.  Conn.  146;  National  Bank  v.  Bigler, 

Commercial  Bank,  10  B.  Mon.  (Ky.)  83  N.  Y.  51;   Nightingale  v.  Chafee, 

98;   Markell  v.  Bichelberger,  12  Md.  11  R.  I.  609,  23  Am.  Rep.  531. 

78;   Robinson  v.  Urquhart,  12  N.  J.  ^Boxheimer    v.    Gunn,    24    Mich. 

Eq.    515;    Choteau   v.   Thompson,   3  372. 

Ohio   St.  424;    Enston  v.  Friday,   2  '"Boxheimer   v.    Gunn,    24    Mich. 

Rich.   (S.  Car.)   427,  n.     Gribben  v.  372. 
Clement,  141  Iowa  144,  119  N.  W. 
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from  the  first  indorsement  against  which  he  is  entitled  to  indemnity 
under  the  condition  of  the  mortgage.'^ 

When  the  surety  does  not  become  liable  upon  the  new  note,  but 
this  is  taken  with  other  sureties,  and  the  old  is  taken  up,  the  condi- 
tion of  the  surety's  mortgage  is  saved,  and  consequently  no  interest 
remains  in  him  which  he  can  pass  by  assignment.^* 

§  935.  Dishonored  check  or  bill  of  exchange. — If  a  payment  be 
made  upon  a  mortgage  by  check  or  bill  of  exchange  which  is  not  paid, 
although  an  indorsement  of  payment  be  made  upon  the  mortgage  note 
or  bond,  yet  no  part  of  the  debt  being  actually  paid,  no  part  of  the 
mortgage  lien  is  extinguished.^^  A  mortgage  having  been  paid  by  a 
check  and  bills  of  exchange,  the  latter  were  dishonored.  The  title  and 
mortgage  deeds  were  delivered  up  to  the  mortgagor,  together  with  a 
receipt  by  the  mortgagee  declaring  that  the  check  and  bills  were  re- 
ceived in  full  of  principal  and  interest  due  upon  the  mortgage,  and 
agreeing,  whenever  required,  to  execute  a  conveyance  of  the  property. 
The  mortgagor  became  bankrupt  without  having  obtained  a  recon- 
veyance. It  was  held  that  the  mortgage  was  not  discharged,  but  that  it 
might  still  be  foreclosed  for  the  balance  of  the  debt  remaining  un- 
paid.^° 

If  a  mortgagee  accepts  a  check  on  funds  in  a  bank  obtained  by  the 
discount  of  a  new  note,  this  does  not  operate  as  payment  of  the  orig- 
inal note  and  mortgage.^^ 

§  936.  Eflfect  of  merger  of  note  in  judgment  or  decree  of  fore- 
closure.— The  merger  of  the  note  in  a  judgment  does  not  extinguish 
the  debt,  and  the  mortgage  continues  a  lien  till  it  is  satisfied,  or  the 
judgment  is  barred  by  the  statute  of  limitations.*' 

''Greist  v.  Gowdy,  81  Coqn.  351,        '^ Priest  v.  Wheelock,  58  111.  114; 

71  Atl.  555;   Boswell  v.  Goodwin,  31  Darst  v.  Bates,  51  111.  439;  Hewitt  v. 

Conn.  74,  81  Am.  Dec.  169;   Pond  v.  Templeton,  48  111.  367;   Hamilton  v. 

Clarke,  14  Conn.  334.  Quimby,  46  111.  90;  "Wayman  v.  Coch- 

"Abbott     V.     Upton,     19      Pick,  rane,  35  111.  153;  Vansant  v.  Allmon, 

(Mass.)  434.     See  also  Van  Rensse-  23  111.  30;   Cissna  v.  Haines,  18  Ind. 

laer  v.  Akin,  22  Wend.  (N.  Y.)  549;  496;    Jenkinson   v.   Ewing,    17    Ind. 

Ayres  v.   Wattson,   57   Pa.   St.   360.  505;    O'Leary  v.    Snediker,   16   Ind. 

•^  Maryland    &c.    Coal    &c.    Co.    v.  404;   Hensicker  v.  Lamborn,  13  Ind. 

Wingert,  8  Gill   (Md.)   170;    Tucker  468;     MarKle    v.    Rapp,    2    Blackf. 

v.  Alger,  30  Mich.  67,  where  a  due  (Ind.)    268;    Morrison   v.   Morrison, 

bill  was  taken;    Burrows  v.  Bangs,  38    Iowa   73;    Shearer   v.    Mills,    35 

34  Mich.  304;  Humphreys  v.  Danser,  Iowa  499;   Jordan  v.  Smith,  30  Iowa 

32  N.  J.  Eq.  220.  500;    Hendershott  v.  Ping,  24  Iowa 

« Teed  v.  Carruthers,  2  Y.  &  C.  Ch.  134;    State   v.   Lake,   17   Iowa   215; 

31.  Wahl  V.  Phillips,  12  Iowa  81;    La- 

'^  Union    Bank    v.    Schneider,    70  lane  v.  Payne,  42  La.  Ann.  152,  7 

Misc.  377,  128  N.  Y.  S.  878.  So.  481;  Jewett  v.  Hamlin,  68  Maine 
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The  rule  is  the  same  whether  the  judgment  be  for  the  whole  or 
for  a  part  only  of  the  mortgage  debt,*'  and  whether  the  security  be 
in  the  form  of  an  ordinary  mortgage  or  of  a  trust  deed.'"  Neither 
does  a  decree  in  a  foreclosure  suit/^  nor  a  judgment  on  scire  facias/^ 
impair  the  lien  of  the  mortgage ;  nor  the  taking  of  a  recognizance  for 
the  sum  due  in  place  of  the  mortgage  note.''  The  only  effect  of  a 
judgment  on  the  note  is  to  establish  the  validity  of  such  npte,  and 
that  of  the  mortgage  securing  it.'*  The  mortgagee  may  afterward 
foreclose  the  mortgage.'^ 

But  in  some  jurisdictions  it  has  been  held  that  where  a  judgment 
on  the  note  has  been  obtained,  the  remedy  upon  such  judgment  must 
be  first  exhausted  by  execution.'^  The  land  is  liable  for  the  debt  tUl 
the  judgment  is  paid. 

When  the  judgment  is  paid  by  the  mortgagor  or  any  one  claiming 
under  him,  the  payment  has  the  effect  of  a  redemption,  and  gives 
him  the  same  rights  in  respect  to  the  property  that  he  would  have 
had  upon  paying  the  debt  before  judgment.'^  And  so,  when  the  mort- 
gage is  satisfied  by  a  sale  of  the  mortgaged  land  under  a  decree  of 
foreclosure,  neither  the  mortgage  nor  the  decree  is  any  longer  a  lien 
upon  it.'*  But  if  the  proceedings  in  the  foreclosure  suit  be  set  aside 
and  vacated,  the  judgment  and  sale  do  not  cancel  the  mortgage,  but 
the  lien  remains  and  may  be  enforced  by  new  proceedings." 

§  937.  Judgment  for  a  portion  of  the  debt. — A  judgment  for  a  por- 
tion of  the  mortgage  debt,  as,  for  instance,  for  one  of  several  mort- 

172;  Torrey  v.  Cook,  116  Mass.  163;  ""Rockwell  v.  Servant,  63  111.  424; 

Ely  V.   Ely,    6    Gray    (Mass.)    439;  Helmbolt  v.   Man,   4   Whart    (Pa.) 

Thornton  v.  Pigg,  24  Mo.  249;  Riley  410. 

V.  McCord,  21  Mo.  285;  Lewis  v.  Con-  "=  Davis  v.  Maynard,  9  Mass.  242. 

over,  21  N.  J.  Eq.  230;   Flanagan  v.  "Clarke  v.  Bancroft,  13  Iowa  320; 

"Wescott,  11  N.  J.  Bq.  264;  Butler  v.  Morris  v.   Floyd,   5   Barb.    (N.   Y.) 

Miller,  1  N.  Y.  496.     See  also  Peck's  130;  Hosford  v.  Nichols,  1  Paige  (N. 

Appeal,  31  Conn.  215.  Y.)  220. 

'"Applegate  v.  Mason,  13  Ind.  75;  ''Thornton  v.  Pigg,  24  Mo.  249. 

Kempner  v.  Comer,  73  Tex.  196,  11  ''Stegeman  v.   Fraser,   161   Mich. 

S.  W.  194.  35,  125  N.  W.  769;    Shufelt  v.  Shu- 

^  Hamilton  v.  Qulmby,  46  111.  90.  felt,  9  Paige  Ch.  (N.  Y.)  137,  37  Am. 

"  Peck's    Appeal,    31    Conn.    215;  Dec.  381;  North  River  Bank  v.  Rog- 

Priest    V.    Wheelock,    58    111.    114;  ers,  8  Paige   (N.  Y.)   648. 

Evansville  Gas  Light  Co.  v.   State,  "Price    v.    First    Nat.    Bank,    62 

73  Ind.  219,  38  Am.  Rep.  129;   Teal  Kans.    735,   64   Pac.   637;    Sibley  v. 

V.  Hinchman,  69  Ind.  379;   Lapping  Rider,   54   Maine   463;    Yeomans  v. 

v.  Duffy,  47  Ind.  51;  Stahl  v.  Roost,  Rexford,  35  Pa.  St.  273. 

34  Iowa  475;    Hendershott  v.  Ping,  "'People  v.  Beebe,  1  Barb.  (N.  Y.) 

24   Iowa  134;    Riley  v.  McCord,  21  379. 

Mo.     285.     See     also     Helmbold     v.  ""Stackpole  v.  Robbins,  47  Barb. 

Man,  4  Whart.   (Pa.)   410.     But  see  (N.  Y.)  212,  afEd.  48  N.  Y.  665. 
Gage  V.  Brewster,  31  N.  Y.  218;  Peo- 
ple V.  Beebe,  1  Barb.  (N.  Y.)  379. 
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gage  notes,  is  no  waiver  of  the  lien  upon  the  mortgaged  property  for 
the  amount  reduced  to  judgment.  If  an  execution  be  issued  upon 
the  judgment,  the  mortgage  lien  still  continues  until  the  execution 
is  actually  satisfied;  so  that,  if  the  creditor  is  obliged  to  abandon  his 
levy  for  any  reason,  his  rights  remain  the  same  as  if  no  levy  had  been 
made.^  Neither  does  the  satisfaction  of  a  judgment  for  a  part  of  the 
debt  affect  the  mortgage  lien  for  the  balance.  If  one  holding  a  bond 
and  mortgage  as  collateral  security,  for  an  amount  less  than  that  se- 
cured by  the  mortgage,  recovers  a  judgment  merely  for  the  amount 
of  the  debt  due  to  himself,  the  satisfaction  of  it  does  not  extinguish 
the  mortgage  lien  for  the  balance.^ 

§938.  Judgment  under  trustee  process. — A  mortgagor  may  be 
held  to  answer  to  a  trustee  process  brought  by  a  creditor  of  the  mort- 
gagee whenever  he  would  be  chargeable  if  the  debt  were  not  secured, 
and  a  pajrment  under  such  process  will  discharge  the  mortgage  pro 
tanto.^  The  judgment  obtained  in  the  trustee  process  does  not,  until 
it  is  satisfied  wholly  or  in  part,  affect  the  mortgage  lien.*  But  where 
the  mortgagor  was  delayed  in  such  process,  and  arrested  for  the  debt 
and  committed  to  prison,  from  which  he  was  discharged  on  taking 
the  poor  debtor's  oath,  and  the  judgment  was  thereupon  released  to 
him  by  the  creditor,  this  constituted  no  defense  to  an  action  on  the 
mortgage.^ 

§  939.  Proceedings  against  mortgagor  personally. — At  common 
law  imprisonment  of  the  defendant  in  execution  amounts  to  a  satis- 
faction of  the  judgment."  But  according  to  the  more  modern  authori- 
ties, imprisonment  on  a  body  execution  does  not  satisfy  the  debt,  but 
while  the  imprisonment  continues  the  creditor  can  not  have  any  other 
different  satisfaction  for  the  same  debt.''  Thus  proceedings  against 
the  mortgagor  personally  by  a  suit  upon  the  mortgage  debt,  and  his 
commitment  to  prison  upon  execution,  do  not  discharge  the  mort- 
gage.* 

•Applegate  t.  Mason,  13  Ind.  75.  56;  Foster  v.  Jackson,  Hob.  52;   Ex 

"Brumagim  v.  Chew,  19  N.  J.  Eq.  parte  Knowell,  13  Vis.  Jr.  192;   Co- 

130.  hen  v.  Cunningham,  8  T.  R.  123. 

=  Eaton     V.     Whiting,      3     Pick.  'Clement   v.    Garland,    53    Maine 

(Mass.)  484.     Otherwise  if  the  debt  427;    Warrensburg   v.    Simpson,    22 

be  not  liable  to  the  process,  and  the  Mo.  App.  695;  Morrison  v.  Morrison, 

trustee  pay  the  judgment  in  his  own  49  N.  H.  69;    Prusia  v.  Brown,  45 

wrong.  Hun    (N.  Y.)    80,   9  N.  Y.   St.   629; 

*Watkins  v.  Cason,  46  Ga.  444.  Douglas    v.   Wallace,    11    Ohio    42; 

"Gary  v.  Prentiss,  7  Mass.  63.  Willard  v.  Lull,  20  Vt.  373. 

"Hustick  V.  Allen,  1  N.  J.  L.  168;  'Davis  v.  Battine,  2  Russ.  &  M. 

Cooper  V.  Bigalow,  1  Cow.   (N.  Y.)  76. 
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§  940.  Effect  of  release  of  judgment. — It  is  generally  held  that  the 
release  of  a  Judgment  recovered  upon  the  mortgage  debt  discharges 
the  mortgage.'  But  the  mortgagee's  acknowledgment  of  satisfaction 
of  judgment  is  not  conclusive.^" 

Whether  a  foreclosure  commenced  by  entry  under  process  of  law 
is  waived  by  a  subsequent  release  of  the  judgment  is  a  question  of 
fact  for  the  jury,  when  the  evidence  as  to  the  object  of  the  continued 
possession  is  conflicting.^^ 

§941.  Failure  to  charge  indorser. — The  failure  to  charge  an  in- 
dorser  who  has  made  a  mortgage  to  secure  the  notes  indorsed  by  him 
does  not  discharge  the  lien  of  the  mortgage.^^ 

If  a  holder  of  a  m,ortgage,  upon  assigning  it,  guarantees  the  pay- 
ment of  it,  he  is  liable  as  guarantor  without  notice  of  presentation  and 
dishonor  of  the  note,  unless  he  can  show  that  he  has  been  prejudiced 
by  reason  of  the  want  of  notice.  His  liability  being  upon  the  guaranty 
and  not  upon  the  indorsement  of  the  note,  it  is  not  contingent  upon 
notice  of  nonpayment  and  protest.  ^^ 

§  942.  Extension  of  time  of  payment. — The  extension  of  the  time 
of  payment  of  a  mortgage  in  no  way  impairs  the  security  as  against 
subsequent  incumbrancers,  even  if  this  be  effected  by  a  renewal  of 
the  mortgage  note.^*  It  of  course  does  not  impair  the  security  as 
against  the  mortgagor  when  the  debt  extended  is  his  own,  and  he  re- 
mains primarily  liable  for  it.  But  the  rule  is  different  when  he  has 
mortgaged  his  property  to  secure  the  debt  of  another.^^  In  such  case 
the  mortgagor  occupies  the  position  of  a  surety  of  the  debt,  and  an 
extension  of  the  time  of  payment  of  that  debt  without  the  surety's 

•Porter  v.  Perkins,   5  Mass.  233,  Wooster  v.   Cavender,   54  Ark.  153, 

236,  4  Am.  Dec.  52.     See  also  Price  15  S.  W.  192,  26  Am.  St.  31;  Roberts 

V.   First  Nat.   Bank,   62  Kans.   735,  v.  Doan,  180  111.  187,  54  N.  E.  207; 

64  Pac.  637,  84  Am.  St.  419.  Campbell   v.   Trotter,   100    111.   281; 

'^"Perkins  v.   Pitts,  11   Mass.  125.  Shaver    v.    Williams,    87    111.    469; 

"Couch  V.  Stevens,  37  N.  H.  169.  Christie  v.  Hale,  46  111.  117;  McChes- 

"^  Hilton   V.   Catherwood,   10   Ohio  ney  v.  Ernst,  89  111.  App.  164,  affd. 

St.   109;    Mitchell  v.   Clark,   35   Vt.  186  111.  617,  58  N.  E.  399;    Roberts 

104.  V.  McNeal,  80  111.  App.  536;   Geib  v. 

'^Claflin  V.  Reese,  54  Iowa  544,  6  Reynolds,   35   Minn.  331,   28   N.  W. 

N.  W.  729;  Robabaugh  v.  Pitkin,  46  923;   Matthews  v.  Towell  (Tex.  Civ. 

Iowa  544.  App.),  138  S.  W.  169. 

"Higman  v.  Humes,  127  Ala.  404,        "Christner  v.  Brown,  16  Iowa  130; 

30  So.  733;   Ford  v.  Burks,  37  Ark.  Metz  v.  Todd,  36  Mich.  473;   Chism 

91;  Naltner  v.  Tappey,  55  Ind.  107;  v.  Thomson,  73  Miss.  410,  19  So.  210; 

Whittacre   v.   Fuller,   5   Minn.   508;  Gahn  v.  Niemcewicz,  11  Wend.   (N. 

Bank  of  Utica  v.  Finch,  3  Barb.  Ch.  Y.)    312,   3   Paige   614;    Walker  v. 

(N.  Y.)  293,  49  Am.  Dec.  175;  Cleve-  Goldsmith,    7    Ore    161.     See    also 

land  V.  Martin,  2  Head  (Tenn.)  128;  Stein  v.  Kaun,  244  111.  32,  91  N.  B. 
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concurrence  discharges  the  mortgage;  as,  for  instance,  where  a  wife 
mortgages  her  land  to  secure  notes  indorsed  by  her  husband,  or  any 
renewals  of  them,  an  extension  of  the  time  of  payment  without  a  re- 
newal would  discharge  her  liability;^'  and  in  an  ordinary  mortgage 
not  providing  for  any  renewal  or  continuance  of  it,  any  extension  by 
renewal  or  otherwise  without  her  consent  would  release  her  property.^^ 

A  wife  who  has  joined  her  husband  in  a  mortgage  of  his  land  is  not 
a  surety,  and  the  mere  extension  of  the  time  of  payment  without  her 
consent  does  not  release  her  inchoate  dower  in  the  land.^* 

The  mere  taking  of  collateral  security  to  a  subsisting  mortgage, 
without  an  extension  of  the  time  of  payment  of  the  mortgage,  does 
not  release  a  surety  of  the  mortgagor.^" 

The  extension  of  the  time  of  payment  of  a  mortgage  covering  sev- 
eral lots  of  land,  by  agreement  between  the  mortgagor  and  mortgagee, 
does  not  impair  the  security  as  against  a  purchaser  of  one  of  the  lots. 
He  can  not  complain  that  by  the  extension  the  property  has  dimin- 
ished in  value,  and  the  mortgagor  has  become  insolvent.  His  only 
right  as  against  the  mortgagee  was  to  pay  the  mortgage  and  be  subro- 
gated to  the  mortgagee's  rights,  whereupon  he  could  foreclose  the 
mortgage  at  any  time.^° 

VI.   Revivor  of  Mortgage 

Section  Section 

943.  In  general.  948.  Reissue    as   prejudicing    inter- 

944.  When   rights  of  third   persons  vening   rights   of   third    per- 

have  not  intervened.  sons. 

945.  Assignment  to  third  person  at     949.  Revivor  as  against  interest  of 

request  of  mortgagor.  married  woman. 

946.  Redelivery  of  note.  949a.  Foreclosure  opened  by  accept- 

947.  Agreement    to    transfer    paid  ing  interest. 

mortgage  to  new  debt. 

§  943.  In  general. — A  mortgage  after  payment  becomes  functus 
officio,  and  neither  the  mortgagee  nor  any  one  else  has  any  power  to 
transfer  it  as  a  subsisting  security,  or  to  revive  it  to  secure  the  same 

77;   Campion  v.  Whitney,  30  Minn.  "Bank  of  Albion  v.  Burns,  46  N. 

177,  14  N.  W.  806;    Smith  v.  Town-  Y.  170.     See  also  Benneson  v.  Sav- 

send,  25  N.  Y.  479;  People's  Ins.  Co.  age,  130  111.  352,  22  N.  B.  838. 

V.  McDonnell,  41  Ohio  St.  650;    Eis-  ^'Crawford  v.  Hazelrigg,  117  Ind. 

enberg  v.  Albert,  40  Ohio  St.   631;  63,  18  N.  B.  603. 

Ayres  v.  Wattson,   57  Pa.  St.  360;  "Firemen's  Ins.  Co.  v.  Wilkinson, 

Jaffray  v.  Crane,  50  Wis.  349,  7  N.  35'  N.  J.  Eq.  160. 

W.   300.  =°  Case  v.  O'Brien,  66  Mich.  289,  33 

"Leary   v.    ShafCer,   79   Ind.   567,  N.  W.  405.     The  extension  in  this 

571;    Smith  v.  Townsend,  25  N.  Y.  ease,   moreover,  was   a  verbal   one 

479.    See  ante  §  742.  and  was  not  binding. 
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or  any  other  liability.^  Certainly  no  sneh  revivor  can  be  made  to  the 
prejudice  of  the  intervening  rights  of  subsequent  purchasers  or  in- 
cumbrancers or  creditors  of  the  mortgagor.^ 

A  mortgage  given  to  secure  the  repayment  of  a  legacy  in  case  such 
payment  should  prove  to  be  invalid  is  functus  oflScio  upon  a  final  de- 
cision being  made  sustaining  the  payment,  and  can  not  be  enforced 
by  an  assignee.^ 

Where  a  mortgagor  pays  and  takes  up  the  mortgage  note  and  the 
next  day  redelivers  it  to  the  mortgagee,  takes  back  part  of  the  money 
paid  on  the  note,  has  the  balance  indorsed  upon  it,  and  agrees  v?ith 
the  mortgagee  that  the  mortgage  shall  remain  as  security  for  the 
money  repaid  to  him,  and  for  a  collateral  liability  incurred  by  the 
mortgagee  for  him,  a  creditor  who  has  attached  the  land  or  levied  an 
execution  upon  it,  or  obtained  any  other  incumbrance  upon  it,  is  en- 
titled to  hold  it  discharged  of  the  mortgage.*  It  is  not  in  the  power 
of  the  mortgagee,  by  reloaning  the  money  paid,  to  revive  the  mort- 
gage to  the  prejudice  of  a  bona  fide  incumbrancer  whose  claim  is  sub- 
sequent to  the  mortgage  but  prior  to  the  repayment;  and  it  is  imma- 
terial that  no  receipt  of  payment  has  been  indorsed  upon  the  mort- 
gage, or  upon  the  bond  or  note,  if  the  debt  has  in  fact  been  once  paid.^ 
It  does  not  matter  how  the  payment  is  made  if  the  debt  is  discharged ; 
and  if  it  is  discharged  in  part,  the  mortgage  becomes  void  pro  tanto. 
Thus  if  the  mortgaged  buildings  are  destroyed,  and  the  insurance 
money  is,  under  a  clause  of  the  policy,  paid  to  the  mortgagee,  the 

"McClure  v.  Andrews,  68  Ind.  97;  3  Ohio  Cir.  Ct.  599,  2  Ohio  Cir.  Dec. 

Fewell  V.  Kessler,  30  Ind.  195;  Led-  347. 

yard  v.  Chapin,  6  Ind.  320;    Harris  ^^  Lanphier  v.  Desmond,  187  111.  370, 

V.   Hiooper,   50    Md.     537;     Flye    v.  58   N.  E.   343;    Bowman  v.  Manter, 

Berry,  181  Mass.  442,  63  N.  E.  1071;  33  N.  H.  530,  66  Am.  Dec.  743;  Peif- 

Dolan    V.    Kehr,    9    Mo.    App.    351;  fer  v.  Bates,  45   N.   J.   Eq.   311,  19 

Mead  v.  York,  6  N.  Y.  449,  57  Am.  Atl.  612;  Large  v.  Van  Doren,  14  N. 

Dec.  467;    McGIven  v.  Wheelock,  7  J.  Eq.  208;  Bogert  v.  Bliss,  148  N.  Y. 

Barb.   (N.  Y.)   22;   Thomas'  Appeal,  194,  42  N.  E.  582,  51  Am.  St.  684; 

30  Pa.  St.  378;  Perkins  v.  Sterne,  23  Blake  v.  Broughton,  107  N.  Car.  220, 

Tex.  561,  76  Am.  Dec.  72;   Pelton  v.  12  S.  E.  127;  Mitchell  v.  Coombs,  96 

Knapp,  21  Wis.  63.     See  also  Bailey  Pa.  St.  430;  Gardner  v.  James,  7  R. 

V.  Rockafellow,  57  Ark.  216,  21  S.  I.  396;   McCown  v.  Westbury,  52  S. 

W.  227;   Luce  v.  American  Mtg.  &c.  Car.  421,  29  S.  E.  663,  30  S.  E.  142. 

Co.,  6  Dak.  122,  50  N.  "W.  621;   Ellis  'York  County  Sav.  Bank  v.  Rob- 

V.   Bashor,   17   Idaho   259,   105   Pac.  erts,  70  Maine  384;   Rlckard  v.  Tal- 

214;  Theisen  v.  Dayton,  82  Iowa  74,  bird,  Rice  Ch.  (S.  Car.)  158. 

47  N.  W.  891;  Gammon  v.  Kentner,  *  Bowman    v.     Manter,    33   N.   H. 

55  Iowa  508,  8  N.  "W.  348;  Hayhurst  530,   66   Am.    Dec.    743;    Warner  v. 

V.  Morin,  104  Maine  169,  71  Atl.  707;  Blakeman,    36    Barb.    (N.   Y.)    501; 

Errett  V.   Wheeler,   109   Minn.    157,  Lindsay  v.  Garvin,  31  S.  Car.  259, 

123  N.  W.  414;  Murphy  v.  Simpson,  9  S.  E.  862. 

42  Mo.  App.  654;  Coppock  v.  Kuhn,  » Ernst  v.  McChesney,  186  111.  617, 
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mortgagor  can  not  as  against  a  junior  mortgage  revive  the  mortgage 
by  having  it  assigned  as  security  for  a  loan  to  be  used  in  rebuilding.^ 

If  the  mortgagor  pays  to  the  mortgagee  the  amount  due  upon  one 
of  several  mortgage  notes,  upon  the  representation  that  he  desires  to 
pay  the  note;  that  note  is  thereby  extinguished  as  against  the  rest  of 
the  security,  although  the  mortgagor  really  acted  as  the  agent  of  a 
third  party,  who  furnished  the  money,  and  to  whom  the  note  was  de- 
livered.'^ 

But  a  payment,  to  have  the  effect  of  discharging  the  debt,  must  be 
made  to  the  creditor;  and  therefore  if  the  principal  debtor  upon  a 
joint  note,  secured  by  a  mortgage  of  the  property  of  the  other  joint 
maker,  pay  the  amount  of  the  debt  to  the  mortgagor,  who  obtains  an 
extension  of  the  mortgage,  thereupon  the  latter  becomes  the  princi- 
pal debtor,  and  the  former  principal  debtor  the  surety.  The  mortgage 
continues  because  there  has  been  no  payment  of  the  debt.' 

A  mortgage  was  made  by  a  married  woman  to  secure  a  loan  which 
she  contemplated  procuring  to  enable  her  to  make  a  purchase  of  prop- 
erty, and  the  bond  and  mortgage  were  delivered  to  the  mortgagee; 
but  the  mortgagor  not  needing  the  money,  the  bond  and  mortgage 
were  redelivered  to  the  mortgagor.  Subsequently,  the  husband  de- 
siring a  loan,  his  wife  consented  to  the  use  of  this  mortgage  to  secure 
it,  and  accordingly  the  mortgage  was  delivered  again  to  the  mortga- 
gee, together  with  a  new  promissory  note  made  by  the  wife,  which 
referred  to  the  bond  and  mortgage  as  collateral  security.  It  was 
held  that  the  bond  and  mortgage  were  in  no  sense  paid  up  and  ex- 
tinguished securities,  but  were  valid  securities  for  the  money  loaned 
by  the  mortgagee.® 

§  944.  When  rights  of  third  persons  have  not  intervened. — ^Where 
the  mortgagor  pays  his  mortgage  debt,  he  may  keep  the  mortgage 
alive  and  assign  it  to  a  third  party  to  secure  a  new  indebtedness.'^" 
But  when  the  mortgage  debt  is  once  paid,  though  the  mortgagor  takes 
an  assignment  of  the  mortgage  to  himself,  he  can  not  reissue  the 

58   N.   B.    399;    York   County   Sav.  Coombs,  96  Pa.  St.  430;  Gardner  v. 

Bank  v.  Roberts,     70     Maine     384;  James,  7  R.  I.  396. 

Large  v.  Van  Doren,   14  N.  J.  Eq.  « Peiffer  v.  Bates,  45  N.  J.  Eq.  311, 

208;   Bogert  v.  Bliss,  148  N.  Y.  194,  19  Atl.  612. 

200,  42  N.  E.  582,  51  Am.  St.  684;  'Bartlett  v.  "Wade,  66  Vt.  629,  30 

Thurber  v.  Stimmel,  119  N.  Y.  641,  Atl.  4. 

24  N.  E.  4;    Mead  v.  York,  6  N.,  Y.  '  Fields  v.  Sherrill,  18  Kans.  365. 

449;   Kellogg  v.  Ames,  41  Barb.   (N.  "Durfee  v.  Knowles,  18  N.  Y.  St. 

Y.)  218;  Purser  v.  Anderson,  4  Edw.  583,  2  N.  Y.  S.  466. 

'(N.   Y.)    17;    Cameron   v.    Irwin,   5  » Union    Bank    v.    Schneider,    70 

Hill     (N.     Y.)      272;      Mitchell     v.  Misc.  377,  128  N.  Y.  S.  878. 
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mortgage  by  assigning  it  to  a  third  person,  so  as  to  operate  to  defeat 
the  claims  of  prior  or  intervening  creditors  ;^^  nor  can  he  revive  it  to 
the  prejudice  of  others  by  repaying  the  money  to  the  mortgagee  and 
agreeing  with  him  that  the  mortgage  shall  stand  as  security.^''  But 
in  the  absence  of  intervening  rights  of  third  persons,  it  has  been  held 
that  the  parties  may  agree  that  the  mortgage  shall  stand  as  a  security 
for  a  different  debt.^^  Thus,  a  mortgage  debt  being  due,  the  mort- 
gagor delivered  a  thousand  dollars  to  the  mortgagee,  which  after  re- 
taining a  few  days  he  returned  to  the  mortgagor  at  his  request,  and 
it  was  not  indorsed  upon  the  mortgage.  Although  as  between  the 
parties  there  would  be  no  difficulty  in  continuing  the  mortgage  lien 
for  the  whole  amount  of  the  mortgage,  as  against  other  creditors  of 
the  mortgagor  the  payment  is  deemed  to  have  been  made  upon  the 
mortgage  debt,  and  the  redeliverv  of  the  money  does  not  revive  the 
mortgage  lien.^* 

To  entitle  a  mortgage  to  stand  as  security  for  a  different  debt  after  - 
payment  and  satisfaction  of  the  original,  there  must  be  a  redelivery 
of  the  mortgage;  a  mere  parol  agreement  not  being  sufficient  for  this 
purpose.'^^ 

The  reissue  of  a  mortgage  being  in  effect  the  creation  of  a  new 
mortgage  contravenes  the  statute  of  frauds  which  does  not  permit  the 
making  of  mortgages  of  land  without  writing.  If  one  knowing  that  a 
past-due  mortgage  has  been  paid  by  the  mortgagor,  though  not  can- 
celed of  record,  takes  it  from  the  mortgagor  as  security  for  a  loan 
under  a  verbal  agreement  that  an  assignment  shall  be  obtained  from 
the  mortgagee,  he  obtains  an  equitable  right  which  does  not  give  him 
a  preference  over  one  who,  before  such  assignment  is  made  takes  a 
legal  mortgage  of  the  property  without  notice  of  the  agreement  in  re- 
gard to  an  assignment  of  the  prior  mortgage;  and  it  seems  that  an 

"Carlton   v.    Jackson,    121    Mass.  12  N.  J.  Eq.  515;  Hubbell  v.  Blakea- 

592;   Gardner  v.  James,  7  R.  I.  396.  lee,    71   N.   Y.    63;    Union   Bank  v. 

See  also  Whitney  v.  Franklin,  28  N.  Schneider,  70  Misc.  377,  128  N.  Y.  S. 

J.  Eq.  126;  King  v.  Briarwood  Land  878;  Pechin  v.  Brown,  3  Phila.  (Pa.) 

Co.,  131  N.    Y.    S.    946;     Blake    v.  62;  Bradley  v.  Franck,  2  Pa.  Co.  Ct. 

Broughton,  107  N.  Car.  220,  12  S.  B.  537;    American   Sav.   Bank  &c.   Co. 

127;  Ballard  v.  Williams,  95  N.  Car.  v.  Helgesen,  67  Wash.  572,  122  Pac. 

126;  Walker  v.  Mebane,  90  N.  Car.  26. 

259.  "Marvin  v.  Vedder,  5  Cow.   (N. 

"Bowman  v.   Manter,   33   N.   H.  Y.)  671.    See  also  Darst  v.  Gale,  83 

530,  66  Am.  Dec.  743;   Champney  v.  111.  136. 

Coope,  32  N.  Y.  543,  revg.  34  Barb.  "Lanphier   v.    Desmond,    187   111. 

539;  Mead  v.  York,  6  N.  Y.  449;  Mar-  370,    58    N.    E.    343;     Thompson  v. 

vin  V.  Vedder,  5  Cow.   (N.  Y.)   671.  George,  86  Ky.  Sll,  9  Ky.  L.  588,  5 

"Mclntier     v.     Shaw,     6     Allen  S.  W.  760;    Mead  v.  York,  6  N.  Y. 

(Mass.)   83;  Robinson  v.  Urquhart,  449,  57  Am.  Dec.  467. 


523  BEVIYOE    OF    MOETGAGE  §    945 

actual  assignment  of  the  paid  mortgage  before  the  giving  of  the  sub- 
sequent mortgage  would  not  help  the  taker  of  the  paid  mortgage/^ 

Where  a  mortgage  is  given  to  secure  future  advances  to  be  made 
within  a  specified  time,  and  all  the  advances  are  repaid  within  that 
time,  and  the  parties  afterward  agree  that  the  mortgage  shall  be  con- 
tinued to  secure  further  advances,  it  is  not  a  valid  incumbrance  as 
against  subsequent  purchasers  and  mortgagees.  A  second  mortgage, 
which  is  made  and  duly  recorded  thereafter,  although  given  to  secure 
an  antecedent  indebtedness,  displaces  the  lien  of  the  renewed  first 
mortgage  for  money  advanced  under  the  renewal.^' 

§  945.     Assignment  to  third  person  at  request  of  mortgagor. — If 

an  assignment  be  made  at  the  request  of  the  mortgagor  to  another 
creditor  of  his,  although  the  consideration  for  the  assignment  moves 
from  the  mortgagor  and  not  from  the  assignee,  the  transaction  does 
not  amount  to  a  payment  of  the  mortgage,  but  the  assignee  may  en- 
force it.^^  In  such  case,  especially  if  the  arrangement  for  the  subse- 
quent transfer  of  the  mortgage  be  made  at  the  time  it  was  originally 
given,  or  at  the  time  it  is  paid,  the  mortgage  will  be  kept  alive,  and 
the  benefit  of  it  secured  to  the  subsequent  assignee  to  the  exclusion  of 
the  mortgagor's  creditors.  ^° 

If  a  third  person,  at  the  request  of  the  mortgagor,  pays  or  furnishes 
the  money  with  which  to  pay  the  mortgage  debt,  under  an  agreement 
with  the  mortgagor  that  he  shall  receive  an  assignment  of  the  mort- 
gage, such  person  will  be  entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee,  if  the  mortgagor  fails  to  procure  the  assignment  of  the 
mortgage  as  agreed  upon.^" 

A  third  person  with  the  authority  of  the  mortgagor  paid  with  his 
own  money  in  several  payments  the  full  amount  of  the  mortgage  with 
interest  thereon,  requesting  the  mortgagee  not  to  indorse  the  pay- 

"Bogert  V.  Bliss,  148  N.  Y.  194,  24   Pac.   743;    Home   Sav.   Bank  v. 

42  N.  E.  582,  51  Am.  St.  684.  Bierstadt,  168  111.  618,  48  N.  B.  161, 

"Norwood  v.  Norwood,  36  S.  Car.  61  Am.  St.  146;   Yaple  v.  Stephens, 

331,  15  S.  E.  382.  36  Kans.  680,  14  Pac.  222;   Hobgood 

^McDaniel    v.    Stroud,    106    Fed.  v.   Shuler,  44  La.  Ann.   537,  10  So. 

486,  490;   Hermanns  v.  Fanning,  151  812;    Robertson   v.    Mowell,    66   Md. 

Mass.   1,   23   N.   E.   493;    Sheddy   v.  530,  8  Atl.  273;   Emmert  v.  Thomp- 

Geran,  113  Mass.  378.  son,  49  Minn.  386,  52  N.  W.  31,  32 

''Houseman  v.  Bodine,  122  N.  Y.  Am.  St.  566;    Moore  v.  Beasom,  44 

158,  25  N.  E.  255;  Coles  v.  Appleby,  N.    H.    215;     Bank    of    Ipswick    v. 

87  N.  Y.  114;   Hubbell  v.  Blakeslee,  Brock,  13  S.  Dak.  409,  83  N.  W.  436; 

71  N.  Y.  63;  Cbampney  v.  Coope,  32  Stebbins  v.  WUlard,  53  Vt.  665;  WU- 

N.  Y.  543.  ton  v.  Mayberry,  75  "Wis.  191,  43  N. 

^Cullum  V.  Branch  Bank,  23  Ala.  W.   901,  6  L.  R.  A.  61,  17  Am.   St. 

797;   Tolman  v.  Smith,  85  Cal.  280,  193;  Brown  v.  McLean,  18  Ont.  533. 
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ments  on  the  note  and  mortgage  as  lie  wanted  the  mortgage  kept 
alive,  to  -which  request  the  mortgagee  assented  and  upon  final  pay- 
ment assigned  the  mortgage  to  such  third  person  for  the  purpose  of 
enabling  him  to  recover  the  amount  of  his  advances.  Afterward  the 
assignee  was  proceeding  to  foreclose  the  mortgage,  when  a  purchaser 
of  the  land  subject  to  the  mortgage  of  which  he  had  notice,  brought 
a  bill  in  equity  to  restrain  the  foreclosure  of  the  mortgage,  alleging 
that  the  mortgage  had  been  fully  paid.  It  was  held  that  under  the 
circumstances  the  payments  did  not  operate  as  a  satisfaction  and  dis- 
charge the  mortgage.^^ 

"Where  a  third  party,  at  the  request  of  the  defendant  in  a  decree  of 
foreclosure,  paid  to  the  holder  thereof  the  amount  of  the  decree,  there 
being  no  agreement  as  to  when  his  money  should  be  repaid,  or  ex- 
tending time  of  sale,  or  limiting  his  rights,  it  was  held  that  the 
transaction  did  not  amount  to  the  making  of  a  new  mortgage,  so  as 
to  require  a  new  decree  before  sale,  and  that  such  party  had  all  the 
rights  of  the  holder  of  such  decree.^^ 

And  so  if  a  mortgagor,  upon  paying  the  mortgage  debt,  at  the 
same  time  has  the  mortgage  assigned  to  a  third  person,  and  after- 
ward borrows  money  of  another  and  has  the  mortgage  transferred  to 
him  as  security  for  this  loan,  the  latter  assignment  gives  new  life  to 
the  mortgage,  although  it  was  of  no  validity  in  the  hands  of  the 
former  assignee.^'  But  if  a  mortgage  is  paid  unconditionally  before 
maturity,  and  the  mortgage  and  note  are  thereupon  returned  to  the 
mortgagor  uncanceled,  with  no  agreement  for  keeping  them  alive,  and 
a  few  days  afterward  the  mortgagee  at  the  request  of  the  mortgagor 
assigns  the  note  to  another  creditor  of  his,  the  mortgage  is  not  re- 
vived. It  became  void  by  its  terms  upon  its  unconditional  payment 
by  the  mortgagor.  A  mortgage  can  not  be  made  by  a  parol  agree- 
ment.2* 

§  946.  Redelivery  of  note. — ^Where  a  mortgage  note  is  found  among 
the  mortgagor's  papers  after  his  death,  the  presumption,  in  the  ab- 

==  Everett   v.     Gately,    183    Mass.  234,  6  N.  W.  799;  Hoy  v.  Bramhall, 

503,   citing  Swett  v.   Sherman,   109  19  N.  J.  Eq.  74,  563,  97  Am.  Dec. 

Mass.  231,  233;   Pomroy  v.  Rice,  16  687;    Goulding  v.   Bunster,   9    Wis. 

Piclc.    (Mass.)    22;    Howe  v.  Lewis,  513. 

14   Pick.    (Mass.)    329;    "Watkins   v.  "Bailey  v.  Rockafellow,   57   Ark. 

Hill,  8  Pick.  (Mass.)  522.  216,  21  S.  W.  227;  Wells  v.  Rice,  34 

="  Walker  v.  Lillibridge,  112  Mich.  Ark.  346;  Johnson  v.  Anderson,  30 

384,  70  N.  W.  1031.  Ark.  745;    Thompson  v.  George,  86 

^Belles  V.  Wade,  5  N.  J.  Eq.  458.  Ky.  311,  5  S.  W.  760. 
See  also  Hall  v.  Southwick,  27  Minn. 
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sence  of  all  evidence  of  the  time  and  manner  of  payment,  is  that  it 
was  paid  according  to  its  terms;  and  the  estate  of  the  mortgagee  is 
thereupon  terminated  without  a  release.  A  return  of  the  note  hy  the 
heirs  of  the  mortgagor  to  the  heirs  of  the  mortgagee  would  not  re- 
vive the  mortgage,  as  that  was  extinguished.^^  By  the  performance  of 
the  condition  of  a  mortgage  the  condition  is  saved,  and  the  mortgagor 
is  in  of  his  former  estate.  The  mortgage  can  not  be  continued  in 
force  by  parol  agreement,  even  if  the  note  be  reissued  for  value.^' 

After  a  mortgage  has  been  paid  and  discharged,  it  would  seem 
that  to  revive  it  the  same  formalities  of  an  instrument  under  seal  are 
necessary  as  were  requisite  to  create  the  mortgage  in  the  first  in- 
stance. Effect  may  in  some  instances  be  given  to  an  instrument  made 
with  the  intention  of  reviving  the  mortgage  by  declaring  it  to  be  an 
equitable  mortgage.  This  was  done  in  a  case  where  the  owner  of  the 
equity  of  redemption,  who  had  assumed  the  payment  of  the  mortgage, 
paid  the  first  of  the  three  mortgage  notes  to  the  mortgagee,  who 
wT?ote  upon  it  a  receipt  of  payment  and  surrendered  it.  The  owner 
of  the  equity  subsequently  obtained  a  loan  of  money,  and  by  an  agree- 
ment between  him,  the  mortgagee,  and  the  person  making  the  loan, 
the  receipt  of  payment  was  erased,  and  an  indorsement  of  the  note 
made  to  the  lender  with  an  agreement  made  by  all  the  parties,  but  not 
under  seal,  written  upon  the  back  of  the  note,  whereby  the  mortgagee 
assigned  the  note  and  the  incident  security  in  the  mortgage,  and  ex- 
tended the  time  of  payment  as  to  the  mortgagor,  with  the  understand- 
ing that  the  payment  of  this  note  should  be  postponed  to  that  of  the 
two  other  notes.  Although  the  agreement  could  not  operate  in  the 
way  intended,  as  a  revival  of  the  mortgage,  effect  was  given  to  it  as 
an  agreement  to  charge  the  lands  as  an  equitable  mortgage.^^ 

When,  by  any  arrangement  between  the  mortgagee  and  mortgagor, 
the  mortgage  is  continued  in  force  as  a  security  for  a  new  indebted- 
ness, although  the  mortgage  has  no  binding  force  as  a  mortgage,  yet 
a  court  of  equity  will  not  aid  the  mortgagor,  who  has  obtained  the 
mortgagee's  money  upon  the  strength  of  such  arrangement,  in  ob- 
taining a  release  or  discharge  of  the  mortgage;  nor  will  it  aid  one  to 
do  this  who  has  taken  a  conveyance  of  the  land  from  the  mortgagor 
with  a  knowledge  of  the  f  acts.^^ 

'^Richardson  v.  Cambridge,  2  Al-  (Mass.)    339;   Holman  v.  Bailey,  3 

len    (Mass.)    118,  79   Am.  Dec.  767.  Mete.   (Mass.)   55.     But  see  Jorgen- 

See    also    In    re    Van    Alstyne,    142  sen  v.  Young,  1  Alaska  335;   Purser 

App.  Dlv.  209,  126  N.  Y.  S.  1078.  v.  Anderson,  4  Ed,w.    (N.  Y.)    17. 

^'Purbush  v.   Goodwin,   25   N.  H.  ^'Peckham  v.  Haddock,  36  111.  38. 

425;     Merrill    v.     Chase,    3    Alien  =»Flye  v.  Berry,  181  Mass.  442,  63 
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One  who,  knowing  that  a  mortgage  has  been  paid  before  its  ma- 
turity, takes  the  satisfied  mortgage  from  the  mortgagor  as  security 
for  a  new  debt,  whatever  may  be  his  equitable  rights  as  against  the 
mortgagor,  has  no  right  to  maintain  a  bill  to  redeem  or  to  restrain 
foreclosure  against  the  holder  for  value  of  a  prior  mortgage  given 
by  the  same  mortgagor  upon  the  same  property.^' 

The  redelivery  of  a  mortgage  note  after  payment  will  bind  the 
maker  who  has  himself  redelivered  it,  but  it  will  not  revive  the  mort- 
gage to  the  prejudice  of  third  persons  who  have  acquired  rights  in 
the  property.^" 

§  947.     Agreement  to  transfer  paid  mortgage  to  new  debt. — ^We 

have  seen  that  the  payment  of  a  debt  secured  by  a  mortgage  renders 
the  mortgage  functus  oflBcio,  at  least  in  the  absence  of  a  clear  inten- 
tion by  the  parties  to  keep  it  alive.^^ 

After  a  mortgage  is  once  paid,  whether  it  can  by  a  mere  verbal 
agreement  of  parties  be  transferred  to  a  new  debt,  which  it  was  not 
originally  given  to  secure,  may  be  questioned,^  ^  but  it  is  certain  that 
the  mortgage  can  not  be  retained  against  the  will  of  the  mortgagor 
as  security  for  another  debt.^^  Where  a  mortgage  was  given  under 
an  agreement  that  the  mortgagee  should  pay  ofE  two  existing  mort- 
gages, but  the  mortgagee,  instead  of  satisfying  them  of  record,  took 
an  assignment  of  them,  and  afterward  the  mortgagor  agreed  they 
should  stand  as  security  for  another  loan,  it  was  held  that  the  prior 
mortgages  were  paid  by  the  giving  of  the  new  mortgage,  and  that  no 
validity  was  given  them  by  the  subsequent  agreement.'*   The  consid- 

N.  E.  1071;  Douglas  v.  Stetson,  159  nearly  all  repaid,  parol  evidence  is 

Mass.  428,  34  N.  E.  542;   Northbor-  inadmissible   to   show   that   It   was 

ough  V.  Wood,  142  Mass.  551,  8  N.  subsequently  agreed  that  the  mort- 

E.   591;    Stone  v.    Lane,    10    Allen  gage  should  be  retained  as  security 

(Mass.)  74;  Joslyn  v.  Wyman,  5  Al-  for  other  and  further  advances  for 

len   (Mass.)   62.  1887,    not   previously    contemplated 

""Flye   V.    Berry,    181   Mass.   442,  or  provided  for  therein.     O'Neill  v. 

63  N.  E.  1071.  Bennett,    33    S.    Car.  243,  11  S.  E. 

™  Taylor  v.    Rous,    Man.    Unrep.  727;   Lindsay  v.  Garvin,  31  S.  Car. 

Cas.   (La.)  331.  259,  9  S.  E.  862.  See  also  Lanphier 

''Thurber  v.   Stimmel,  119  N.  Y.  v.  Desmond,  187   111.  370,  58  N.  E. 

641,  24  N.  E.  4,  2  Silvernail  Ct.  App.  343;    Thompson  v.   George,   86  «y. 

547;    Cady  v.   Merchants'   Bank,   47  311,  9  Ky.  L.  588,  5  S.  W.  760;  Mead 

Hun  631,  14  N.  Y.  St.  99,  affd.  113  v.  York,  6  N.  Y.  449,  57  Am.  Dec. 

N.  Y.  657,  21  N.  E.  415.  467. 

'''Joslyn     V.     Wyman,     5     Allen  "'Beardsley  v.  Tuttle,  11  Wis.  74. 

(Mass.)   62;  Merrill  v.  Chase,  3  Al-  See    also    Brooks   v.    Brooks,      169 

len    (Mass.)    339.     Where    a   mort-  Mass.  38,  47  N.  E.  448. 

gage  was  given  to  secure  advances  "Luce  v.   American  Mtg.   Co.,   6 

for    1886,    which    were    afterward  Dak.  122,  50  N.  W.  621. 
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eration  named  in  a  deed  being  the  pajrment  of  a  prior  mortgage,  pay- 
ment of  the  mortgage  by  the  grantee  extinguishes  it,  and  he  can  not 
keep  it  alive  by  taking  an  assignment  of  it.^° 

It  would  seem  that  after  payment  of  the  debt  the  mortgage  may  not 
thereafter  be  held  as  security  for  another  debt  except  by  contract 
supported  by  a  new  consideration.^' 

To  the  extent  that  a  mortgage  has  been  paid  by  way  of  partial  pay- 
ments, it  can  not  be  revived  by  the  return  of  the  amount  of  such  pay- 
ments to  the  mortgagor,  as  against  a  purchaser  of  the  property  prior 
to  such  payment  unless  such  purchaser  had  assumed  the  mortgage.^' 

A  mortgage  upon  a  homestead  once  paid  can  not  be  revived  by  the 
agreement  of  the  husband  alone,  either  verbal  or  written,  where  a 
statute  provides  that  an  alienation  of  the  homestead  shall  not  be 
valid  without  the  signature  of  the  wife.  The  wife's  assent  is  neces- 
sary.'* 

A  mortgage  which  a  debtor  after  paying  it  redelivered  to  his  cred- 
itor as  security  for  a  new  loan  can  not  be  enforced  by  foreclosure  after 
the  death  of  the  debtor,  though  the  debtor  himself  might  be  estopped 
to  deny  that  the  mortgage  was  a  security  for  the  new  loan.'^  This 
rule  applies  as  well  to  an  absolute  deed  and  parol  defeasance.  Such 
a  mortgage  when  once  paid  can  not,  without  consent  of  all  persons 
interested  in  the  property,  be  held  for  another  debt  of  the  grantor, 
but  he  can  compel  a  reconveyance.*" 

A  mortgage  for  a  definite  sum,  after  the  payment  of  that  sum,  can 
not  be  held  as  security  for  a  further  indebtedness  without  a  definite 
agreement  to  that  effect.  "There  never  was  a  case,"  says  Lord  Eldon,*^ 
"where  a  man  having  taken  a  mortgage  by  a  legal  conveyance  was 
afterward  permitted  to  hold  that  estate  as  further  charged,  not  by 
a  legal  contract,  but  by  inference  from  the  possession  of  the  deed." 
Something  more  than  a  subsequent  indefinite  verbal  agreement  is 
necessary  in  order  to  make  the  mortgage  available  for  future  liabili- 
ties.*2 

'^  Fouche  V.  Delk,  83  Iowa  297,  48  "  Thompson  v.  George,  86  Ky.  311, 

N.  W.  1078;   Goodyear  v.  Goodyear,  5  S.  W.  760. 

72  Iowa  329,  33  N.  W.  142;   Bying-  "Spencer  T.  Fredendall,  15  Wis. 

ton   V.   Fountain,    61    Iowa   512,   14  666. 

N.  W.  220,  16  N.  W.  534;   Johnson  "Ex   parte  Hooper,   19   Ves.   477. 

V.  Walter,  60  Iowa  315,  14  N.  W.  325.  "  Johnson   v.    Anderson,    30    Ark. 

'"Ross  V.  Hodges    (Ark.),  157   S.  745;  Whiting  v.  Beebe,  12  Ark.  421, 

W.  391.  428;    Bell   v.    Coffin,    2    Kans.    App. 

"McCown  V.  Westbury,  52  S.  Car.  337,  43  Pac.  861;   Brooks  v.  Brooks, 

421,  29  S.  B.  663.  169  Mass.  38,  47  N.  E.  448;  Walker 

^Spencer  v.  Fredendall,  15  Wis.  v.  Snediker,  1  HofE.  Ch.  (N.  Y.)  145. 
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A  purchaser  of  land  subject  to  a  mortgage  having  paid  the  mort- 
gage notes,  and  afterward  obtained  a  loan  upon  them  by  representa- 
tions leading  to  the  belief  that  the  mortgage  was  still  a  subsisting 
lien,  is  estopped  from  showing  and  insisting  upon  the  fact  of  the 
payment  of  the  notes.  It  would  be  a  fraud  on  his  part  thus  to  con- 
tradict a  statement  to  the  injury  of  another  who  had  been  influenced 
to  act  upon  the  statement  as  true.*' 

§  948.     Reissue  as  prejudicing  intervening  rights  of  third  persons. — 

Generally  the  chief  difficulty  in  reviving  or  continuing  in  force  a 
mortgage  which  has  been  substantially  satisfied  is  on  account  of  the 
intervening  rights  of  third  persons,  which  would  be  thereby  injuri- 
ously affected.  The  condition  of  a  mortgage  having  been  performed 
a  subsequent  incumbrancer  has  the  right  to  avail  himself  of  the  ad- 
vantage, and  not  to  be  postponed  to  equities  newly  created  which  in 
fact  are  subsequent  to  his  own  claim.**  Thus,  a  mortgage  given  to 
indemnify  the  mortgagee  for  his  liability  as  an  indorser  of  the  mort- 
gagor's note  can  not,  after  the  payment  of  that  note,  be  assigned  for 
the  mortgagor's  benefit  as  security  for  another  debt,  as  against  the 
holder  of  a  second  mortgage  upon  the  estate  then  of  record,  although 
as  between  the  mortgagor  and  the  assignee  it  would  be  a  good  se- 
curity.*^ 

The  question  in  these  cases  is,  whether  the  original  debt  has  been 
satisfied  within  the  terms  of  the  mortgage.  It  does  not  matter  whether 
this  has  been  accomplished  by  payment  in  money,  or  by  the  accept- 
ance of  anything  else  in  its  place.  Other  security  may  be  taken  in 
place  of  the  original  debt,  under  agreements  or  circumstances  which 
make  the  acceptance  of  the  new  security  a  discharge  of  the  old;  and 
whenever  this  happens  the  original  mortgage  can  not,  as  against  third 
persons  especially,  be  dealt  with  as  a  subsisting  security.*"  But  where 
the  original  mortgage  surrendered  before  maturity  remains  uncan- 

"  International   Bank  v.   Bowen,  St.   684;    King  v.  Briarwood  Land 

80  111.  541.  Co.,   131   N.   Y.    S.    946;     Blake    v. 

« Lanphier  v.   Desmond,   187    111.  Broughton,  107  N.  Car.  220,  12  S.  B. 

370,    378,    58    N.    E.    343    (quoting  127;  Mitchell  v.  Coombs,  96  Pa.  St. 

text);  Jones  v.  Brogan,  29  N.  J.  Eq.  430;  Gardner  v.  James,  7  R.  I.  396; 

139;  Spencer  v.  Fredendall,  15  Wis.  McCown  v.  Westbury,  52  S.  Car.  421, 

666.    So  a  grantor  after  payment  by  29  S.  E.  663,  30  S.  E.  142. 

a  purchaser,  who  had  assumed  the  "  Purser  v.  Anderson,  4  Edw.  (N. 

mortgage.     Swope  v.  Leffingwell,  4  T.)   17. 

Mo.  App.  525.     See  also  Bowman  v.  "Lanphier   v.   Desmond,    187    111. 

Manter,  33  N.  H.  530,  66  Am.  Dec.  370,    378,    58    N.    E.     343     (quoting 

743;   Peiffer  v.  Bates,  45  N.  J.  Eq.  text);     McGiven    v.    Wheelock,    7 

311,   19    Atl.    612;    Bogert   v.    Bliss,  Barb.    (N.     Y.)    22;      Hodgman  v. 

148  N.  Y.  194,  42  N.  E.  582,  51  Am.  Hitchcock,  15  Vt.  374. 
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celed  of  record,  and  the  mortgage  notes  are  reissued,  the  indorsers  of 
those  notes  and  the  holders  of  them  may,  under  some  circumstances 
have  priority  over  a  mortgage  subsequently  executed,  the  mortgagor 
and  the  subsequent  mortgagees  being  equitably  estopped  to  claim  that 
the  original  mortgage  was  discharged.^' 

§  949.  Revivor  as  against  interest  of  married  woman. — A  wife  who 
mortgages  her  separate  property  to  secure  her  husband's  debt  is  a 
surety,  and  as  such  is  entitled  to  the  benefit  of  all  securities  which 
the  creditor  receives  from  her  husband  for  the  debt,  and  therefore  the 
proceeds  of  other  security  for  the  debt  should  be  first  applied  to  relieve 
her  estate;  and  although  an  application  to  the  payment  of  a  further 
debt  of  the  husband,  made  with  his  approval,  is  binding  against  him, 
as  against  the  wife  it  is  a  perversion  of  the  security,  and  operates  to 
discharge,  to  the  extent  of  it,  the  lien  upon  her  land.*^ 

A  wife  having  joined  in  a  mortgage  to  release  her  right  of  home- 
stead and  right  of  dower  in  land  mortgaged  by  her  husband,  to  secure 
his  indebtedness,  is  entitled  to  the  benefits  of  payments  made  upon  the 
mortgage  and  indorsed  upon  the  note;  so  that  without  her  consent 
the  mortgagee  and  her  husband  can  not,  by  a  subsequent  arrange- 
ment, apply  the  payment  made  upon  the  mortgage  debt  to  another 
indebtedness,  and  agree  that  the  mortgage  shall  stand  security  for  the 
original  amount  of  the  debt.  In  a  subsequent  foreclosure  the  mort- 
gage can  be  enforced  as  against  the  husband  according  to  the  agree- 
ment made  by  him;  but  as  against  the  wife,  only  for  the  balance  of 
the  mortgage  after  the  payment  made  upon  it.*'  If  there  is  no  pay- 
ment, an  extension  or  renewal  of  the  debt  does  not  invalidate  the  se- 
curity as  against  the  homestead.^" 

§  949a.  Foreclosure  opened  by  accepting  interest. — ^While  the  re- 
lation of  mortgagor  and  mortgagee  remains,  and  is  recognized,  the 
right  to  redeem  obtains,  and  anything  tending  to  establish  this  rela- 
tion may  be  shown  in  support  of  the  claim  to  the  right. ^^ 

A  foreclosure  may  be  opened  and  the  mortgage  reinstated  by  the 
agreement  or  acts  of  the  parties  clearly  recognizing  the  mortgage  as 
an  existing  obligation.    Thus,  after  a  decree  of  foreclosure,  if  the 

"Jordan  v.  Forlong,  19  Ohio  St.  ""Hambrick    v.    Jones,    64     Miss. 

89.  240. 

■"  Purvis  V.  Carstaphan,  73  N.  Car.  "  Lounsbury  v.   Norton,   59   Conn. 

575.  170,  22  Atl.  153;   Horton  v.  Maffitt, 

"  Brockschmidt  v.  Hagebusch,  72  14    Minn.    289,    100   Am.    Dec.    222; 

111.  562.  Hyndman   v.    Hyndman,    19    Vt.    9, 

46  Am.  Dec.  171. 

34 — Jones  Mtg. — Vol.  II. 
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mortgage  debtor  makes  and  the  mortgage  creditor  receives  pajonents 
of  principal  or  of  interest,  the  mortgage  is  reinstated,  with  the  same 
right  of  redemption  that  existed  before  any  decree  of  foreclosure  was 
made.^^ 

VII.    Foreclosure  Does  Not  Constitute  Payment 

Section  Section 

950.  Payment  by  foreclosure.  953.  Extinguishment     of     debt     by 

951.  Effect  of  release  of  equity  of  re-  foreclosure  sale. 

demption  to  mortgagee.  954.  Purchase     by     mortgagee     of 
951a.  Agreement     that     foreclosure  equity  of  redemption. 

may  be  satisfaction.  955.  Purchase    under    tax    sale    by 

952.  When   foreclosure   is  by  entry  mortgagor. 

and  possession. 

§  950.  Payment  by  foreclosure. — A  foreclosure,  whether  strict  or, 
otherwise,  does  not  of  itself  discharge  the  mortgage  debt.^  The  mort- 
gagee may  sue  for  and  recover  the  debt  or  the  balance  of  it.  A  fore- 
closure sale,  either  by  decree  of  court  or  under  a  power,  fixes  the 
amount  of  the  deficiency.  After  a  strict  foreclosure,  a  suit  at  law  may 
be  maintained  for  any  deficiency  which  may  be  proved  in  the  suit. 
The  commencement  of  the  action  for  the  debt  does  not  of  itself  des- 
troy the  effect  of  a  strict  foreclosure,  but  the  mortgagor  is  thereupon 
entitled  to  bring  his  bill  for  a  redemption,  and  upon  a  pajonent  of  the 
whole  debt  to  have  a  reconveyance ;  but  if  he  does  not  so  elect,  and  a 
judgment  be  recovered  against  him  for  the  difference  only  between 
the  estimated  value  of  the  estate  and  the  debt,  there  is  no  equily  in 
allowing  him  thereafter  to  redeem.^ 

Foreclosure  when  complete  is  a  satisfaction  of  the  debt  to  the 
amount  of  the  value  of  the  property  at  the  time  when  the  mortgagor's 
right  was  extinguished;^  and  when  the  mortgaged  premises  are  of 
greater  value  than  the  debt,  of  course  the  debt  is  fully  satisfied.*   But 

^^Lounsbury  v.  Norton,  59  Conn.  ''Noyes  v.  Rockwood,  56  Vt.  647; 

170,  22  Atl.  153.  Lovell  v.  Leland,  3  Vt.  581. 

1  Shepherd  v.  May,  115  U.  S.  505,  » Woodward  v.   Hohnes,  67  N.  H. 

29  L.  ed.  456,  6  Sup.  Ct.  119;  Van-  494,  41  Atl.  72. 

sant  v.  Allmon,  23  111.  30;  Nune-  "Hatch  v.  White,  2  Gall.  (U.  S.) 
macher  v.  Ingle,  20  Ind.  135;  Brown  152;  Sowles  v.  Witters,  54  Fed.  568; 
V.  Wernwag,  4  Blackf.  (Ind.)  1;  Androscoggin  Bank  v.  McKenney, 
Germania  Bldg.  Assn.  v.  Neill,  93  78  Maine  442,  6  Atl.  877;  Hurd  v. 
Pa.  St.  322;  Devereaux  v.  Fair-  Coleman,  42  Maine  182;  Amory  v. 
banks,  52  Vt.  587;  Strong  v.  Strong,  Fairbanks,  3  Mass.  562;  Clark  v. 
2  Aikens  (Vt.)  373;  Smith  v.  Lamb,  Jackson,  64  N.  H.  388,  11  Atl.  59; 
1  Vt.  395.  But  in  Massachusetts  a  Green  v.  Cross,  45  N.  H.  574;  Dunk- 
judgment  for  the  debt  or  any  part  ley  v.  Van  Buren,  3  Johns.  Ch.  (N. 
of  It  opens  a  foreclosure  by  entry  Y.)  330;  Noyes  v.  Rockwood,  56  Vt. 
and  possession.  See  post  §§  1274,  647;  Paris  v.  Hulett,  26  Vt.  308; 
1567.  Lovell  v.  Leland,  3  Vt.  581.    See  post 

§  1567. 
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a  foreclosure  sale,  whether  the  purchaser  is  the  raortgagee  or  a 
stranger,  is  not  a  cancelation  or  extinguishment  of  the  mortgage  debt 
so  long  as  the  mortgagor,  by  resisting  confirmation  or  prosecuting 
appellate  proceedings,  prevents  the  mortgagee  from  obtaining  actual 
payment  either  in  land  or  money.^ 

If  the  property,  after  the  extinction  of  the  equity  of  redemption, 
depreciates  in  value,  the  loss  falls  upon  the  mortgagee  and  not  upon 
the  mortgagor.  The  question  of  the  value  of  the  land  at  the  time  the 
foreclosure  is  complete  is  one  of  fact,  to  be  determined  on  all  the  evi- 
dence."   An  incomplete  foreclosure  is  not  payment  to  any  extent.^ 

The  foreclosure  sale  does  not  itself  satisfy  the  mortgage  debt,  in 
whole  or  part,  until  the  proceeds  of  the  sale  are  received  by  the  mort- 
gagee, or  by  the  trustee  or  officer  making  the  sale.  If  the  sale  is  made 
by  a  sheriff,  his  return  on  the  mortgage  of  sale  and  satisfaction  to  the 
amount  bid  is  only  prima  facie  proof  of  such  satisfaction.  It  may  be 
shown  that  the  purchaser  refused  to  accept  the  deed,  claiming  that  the 
title  was  bad;  and  in  such  case,  no  satisfaction  of  the  mortgage  debt 
having  been  made,  a  surety  upon  the  mortgage  bond  is  not  dis- 
charged.^ 

An  agreement  by  a  junior  mortgagee  to  pay  off  a  prior  mortgage  is 
substantially  performed  by  allowing  the  prior  mortgage  to  be  fore- 
closed, and  buying  in  the  property  at  the  sale  for  an  amount  sufficient 
to  pay  the  prior  mortgage  debt.® 

In  Connecticut  the  law  at  one  time  was,  that  a  foreclosure  and  pos- 
session of  the  mortgaged  property  extinguished  the  mortgage  debt;^° 
but  this  was  long  since  changed  by  a  statute  providing  that  the  prop- 
erty should  be  held  to  be  taken  at  its  value  only,  and  so  much  of  the 
debt  as  remained  should  stand  as  before.^^  If  the  value  of  the  prop- 
erty exceeds  the  debt,  the  foreclosure  when  absolute  operates  even  at 
law  as  a  payment  of  the  debt.^^  But  until  the  title  of  the  mortgagee 
has  become  absolute  by  the  expiration  of  the  time  limited  for  redemp- 
tion after  a  decree  of  foreclosure,  the  debt  is  not  satisfied  even  in 
part.^^  The  purchase  of  the  equity  of  redemption  by  the  mortgagee  at 

'  Salisbury  v.   Murphy,   69   Nebr.  "  Derby  Bank  v.  Landon,  3  Conn. 

2,  94  N.  W.  960.  62;    Colt   v.    Fitch,    Klrby    (Conn.) 

"Lane   v.    Barron,    64   N.   H.   277,  254,   1   Am.   Dec.    20;     McEwen    v. 

9  Atl.  544.  "Wells,  1  Root    (Conn.)    202,  1   Am. 

'Woodward  v.  Holmes,  67  N.  H.  Dec.  39. 

494,  41  Atl.  72.  "  Post  v.    Tradesmen's   Bank,   28 

'Howell  County  v.  Wheeler,  108  Conn.  420. 

Mo.  1,  18  S.  W.  1080.  "Bassett  v.  Mason,  18  Conn.  131. 

'  Hill  V.  Helton,  80  Ala.  528,  1  So.  "  Peck's  Appeal,  31  Conn.  215. 
340. 
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a  sale  by  the  mortgagor's  assignee  in  insolvency  or  on  execution  is 
not  at  law  a  satisfaction  of  the  mortgage  debt,  and  the  mortgagee  is 
not  estopped  from  claiming  that  the  property  is  of  less  value  than  the 
amount  of  the  debt.^* 

§  951.    Effect  of  release  of  equity  of  redemption  to  mortgagee. — 

The  union  of  the  titles  of  the  mortgagor  and  mortgagee  in  the  latter 
or  his  assignee  is  tantamount  to  a  foreclosure,  and  is  payment  of  the 
mortgage  debt  to  the  extent  of  the  value  of  the  premises.^° 

If  the  land  conveyed  to  the  mortgagee  is  of  value  equal  to  or  greater 
than  the  amount  of  the  mortgage  debt  thereon,  there  will  ordinarily 
be  a  full  payment  and  extinguishment  of  the  mortgage.^^  If  a  mort- 
gagor conveys  the  mortgaged  property  to  the  mortgagee  in  consider- 
ation of  a  release  from  all  personal  liability  this  amounts  to  a  dis- 
charge and  the  conveyance  can  not  be  attacked  on  account  of  usury 
in  the  original  debt.^^  Especially  if  the  mortgagee  takes  a  release  of 
the  equity  of  redemption  by  a  deed  reciting  a  full  consideration  and 
containing  full  covenants,  the  mortgage  debt  will  be  presumed  to  be 
discharged,  in  the  absence  of  very  strong  proof  to  the  contrary."  The 
fact  that  no  demand  for  the  debt  is  made  for  a  long  time  afterward 
strengthens  the  presumption.^' 

Not  infrequently  is  it  expressly  agreed  between  the  parties  that  the 
premises  shall  be  taken  in  satisfaction  of  the  mortgage  debt,^»  in 
which  case  the  deed  of  release  from  the  mortgagor  may  well  declare 
this  fact.   Where  another  mortgage  is  held  as  collateral  to  that  which 

"Post  v.   Tradesmen's   Bank,    28  v.    ■Wood,    20    Ohio    261;     Cock  v. 

Conn.    420;    Findlay   v.    Hosmer,   2  Bailey,  146  Pa.  St.  328,  23  Atl.  370, 

Conn.  350;   Clark  v.  Jackson,  64  N.  revd.  146  Pa.  St.  342,  23  Atl.  372; 

H.  388,  11  Atl.  59  (quoting  text).  Perry  v.  Ward,  82  Vt.  1,  71  Atl.  721; 

^Marston   v.   Marston,   45   Maine  Webb  v.  Meloy,  32  Wis.   319;    For- 

412;     Pufeer     v.     Clark,     7     Allen  rest  v.  Gibson,  6  Manitoba  612.  See 

(Mass.)    80;    Spencer  v.  Harford,  4  ante  §   848. 

Wend.   (N.  Y.)   381;  Post  v.  Trades-  "Williams  v.   Brownlee,  101  Mo. 

men's  Bank,  28  Conn.  420;    Patter-  309,  13  S.  W.  1049;   Denn  v.  Wyn- 

son  V.  Evans,  91  Ga.  799,  18  S.  E.  koop,  8  Johns.   (N.  Y.)   168. 

31;    Ogle  V.   Koerner,   140   111.   170,  "Mason  v.  Pierce,  142  111.  331,  31 

29  N.  E.  563;   Lyman     v.     Gedney  N.  E.  503. 

(111.),  29  N.  E.  282;   Cattel  v.  War-  « Triplett   v.    Parmlee,    16   Nebr. 

wick,  6  N.  J.  L.  190;  Hatz's  Appeal,  649,  21  N.  W.  403. 

40  Pa.  St.  209.     See  also  Weston  v.  "Burnet  v.   Denniston,   5   Johns. 

Livezey,  45  Colo.  142,  100  Pac.  404;  Ch.    (N.  Y.)    35.     See  also  Loomer 

Shirk  V.  Whitten,  131  Ind.  455,  31  v.   Wheelwright,   3    Sandf.   Ch.    (N. 

N.  E.  87;   Fouche  v.  Delk,  83  Iowa  Y.)  135;  Brewer  v.  Staples,  3  Sandf. 

297,  48  N.  W.  1078;  Chapman  v.  Les-  (N.  Y.)   579;  Jennings  v.  Wood,  20 

ter,  12  Kans.  592;   Milnor  v.  Home  Ohio  261;  Corwin  v.  CoUett,  16  Ohio 

Sav.  &c.  Assn.,  64  Minn.  500,  67  N.  St.  289. 

W.  346;  Hoppin  v.  First  Nat.  Bank,  "Catlin  v.  Washburn,   3  Vt.  25. 

25  Nev.  84,  56  Pac.  1121;  Jennings  42. 


533  FOKECLOSUEE    NOT   PAYMENT  §    951a 

is  satisfied  by  a  release  of  the  equity  of  redemption,  such  collateral 
mortgage  is  thereby  discharged.^^  « 

If  a  mortgagee  purchases  the  entire  mortgaged  property  at  a  sale 
other  than  a  regular  foreclosure  sale,  the  purchase  extinguishes  the 
mortgage  debt  to  the  extent  of  the  price  paid,  if  the  sale  was  a  fair 
and  valid  one,  otherwise  to  the  extent  of  the  value  of  the  property  ;^- 
and  if  the  mortgagee  buys  at  an  execution  sale  one  of  several  parcels 
covered  by  the  mortgage,  the  mortgage  debt  is  extinguished  to  the 
extent  of  the  price  paid  by  the  mortgagee,  if  the  purchase  was  a  fair 
and  valid  one;  though  it  has  been  held  that  the  debt  is  extinguished 
in  the  proportion  which  the  true  value  of  the  parcel  bears  to  the  value 
of  the  whole  property,  when  the  mortgagee's  bid  at  the  sale  was  for 
a  less  sum.^* 

§  951a.    Agreement    that   foreclosure    may   be    satisfaction. — ^By 

agreement  of  the  parties,  a  foreclosure  may  amount  to  a  full  satisfac- 
tion of  the  mortgage  debt,  without  regard  to  the  value  of  the  prop- 
erty. In  a  suit  to  cancel  a  Judgment  rendered  for  the  balance  of  a 
debt  after  foreclosure  of  a  mortgage,  the  mortgagor  alleged  an  agree- 
ment that  he  should  turn  over  the  land  to  the  mortgagee  in  full  pay- 
ment, but  that,  being  unable  to  make  a  good  title  because  of  pending 
suits  against  him,  an  amicable  foreclosure  was  had,  and  the  judgment 
for  the  excess  was  left  unsatisfied,  by  neglect  or  oversight.  It  was 
held  that,  the  evidence  being  doubtful  on  this  point,  the  fact  that  no 
attempt  to  enforce  the  judgment  was  made  for  seventeen  years  would 
turn  the  scale  in  the  mortgagor's  favor.  The  agreement  to  give  up 
without  contest  all  the  land  covered  by  the  mortgage  in  satisfaction  of 
the  debt  was  a  good  and  sufficient  consideration  for  the  agreement  to 
release  the  mortgagor  from  personal  liability.^* 

Parties  to  an  action  of  foreclosure  may  agree  that  a  sale  of  land 
upon  the  judgment  to  be  rendered  therein  shall  be  absolute,  and  with- 
out redemption,  and  a  decree  and  sale  based  thereon  is  in  effect  an 
adjudication  binding  upon  the  parties  as  well  as  subsequent  incum- 
brancers.^" 

^McGiven   v.   Wheelock,   7   Barb.  499,    43    Am.    Rep.    624.      See    also 

(N.  Y.)  22;  Wheelwright  v.  Loomer,  Hull  v.  Young,  29   S.  Car.  64,  6   S. 

4  Edw.    (N.  Y.)    232.  E.  938. 

^Greenshurg   Fuel    Co.    v.    Irwin  "Renwick   v.   Wheeler,     48    Fed. 

Nat.  Gas  Co.,  162  Pa.  St.  78,  29  Atl.  431. 

274.  "^Cook    v.    McFarland,     78     Iowa 

=»Trimmier   v.   Vise,    17    S.    Car.  528,  43  N.  W.  519. 
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§  952.  When  foreclosure  is  by  entry  and  possession. — ^When  fore- 
closure is  made  by  entry  and  possession,  the  mortgage  debt  is  thereby 
paid  in  full  or  in  part,  according  to  the  value  of  the  land,^®  but  the 
foreclosure  must  be  complete  and  the  title  of  the  mortgagee  indefeasi- 
ble, before  any  defense  of  payment  can  be  set  up  by  the  mortgagor  by 
reason  of  the  proceedings  to  foreclose.^'  The  value  of  the  property 
is  ascertained  by  appraisement  when  suit  is  brought  for  the  debt.  But 
if  a  mortgagee  who  has  never  entered  under  his  own  mortgage  pur- 
chases the  title  of  a  prior  mortgagee  who  has  foreclosed  his  mortgage, 
and  afterward  brings  suit  on  his  own  mortgage  note,  the  mortgagor 
is  not  allowed  to  prove,  as  evidence  that  such  debt  is  paid,  that  the 
mortgaged  premises  and  the  rents  and  profits  received  by  the  mort- 
gagees are  of  greater  value  than  the  sums  secured  by  both  mortgages, 
for  by  the  conveyance  from  the  prior  mortgagee  the  second  mortgagee 
obtained  an  absolute  title  wholly  independent  of  his  own  mortgage." 

Some  authorities  hold  that  foreclosure  by  entry  and  possession  is  in 
no  sense  a  payment,  yet  they  admit  that  it  operates  as  a  satisfaction 
and  discharge  of  the  mortgage  debt  to  the  extent  of  the  value  of  the 
land  taken.^' 

In  New  Hampshire  when  a  foreclosure  has  been  had  by  entry  and 
possession  the  value  of  the  property  obtained  thereby  is  held  to  be  the 
amount  for  which  the  property  could  have  been  sold  when  the  fore- 
closure was  complete  at  a  sale  held  at  a  reasonable-  time  and  place 
after  reasonable  notice,  and  conducted  with  reasonable  skill  and  dili- 
gence for  the  purpose  of  obtaining  the  highest  price.^°  In  an  action 
to  recover  a  balance  due  upon  mortgage  notes  after  a  sale  subsequent 
to  foreclosure  by  entry  and  possession,  the  income  derived  from  the 
property,  the  prices  for  which  it  had  been  sold,  the  value  of  improve- 

» Hatch  V.  White,  2  Gall.  (U.  S.)  Atl,  135;  Ray  v.  Scripture,  67  N.  H. 
152;  Dooley  v.  Potter,  140  Mass.  49,  260,  29  Atl.  454;  Lane  v.  Barron, 
2  N.  E.  935;  Amory  v.  Fairbanks,  3  64  N.  H.  277,  9  Atl.  544;  Green  v. 
Mass.  562;  Newall  v.  Wright,  3  Cross,  45  N.  H.  574;  Smith  v.  Pack- 
Mass.  138,  150,  3  Am.  Rep.  98;  Ray  ard,  19  N.  H.  575;  Hunt  T.  Stiles, 
V.  Scripture,  67  N.  H.  260,  29  Atl.  10  N.  H.  466. 
454.     See  post  §  1228.  "  Stevens  v.  Fellows,  70  N.  H.  148, 

'''West    v.    Chamberlin,    8    Pick.  47   Atl.   135,    citing  Winnepiseogee 

(Mass.)  336;  Woodward  v.  Holmes,  &c.   Mfg.   Co.   v.   Gilford,   67   N.   ll. 

67  N.  H.  494,  41  Atl.  72.  514,  517,  35  Atl.  945;  Gregg  v.  North- 

=»  Hedge     v.     Holmes,     10     Pick,  ern  Railroad,  67  N.  H.  452,  458,  41 

(Mass.)    380.  Atl.  271;  Low  v.  Railroad,  63  N.  H. 

"Haynes  v.  Wellington,  25  Maine  557,  562,  3  Atl.  739;   Atlantic  &  St. 

458;    Morse   v.    Merritt,    110    Mass.  Lawrence  R.  Co.  v.  State,  60  N.  H. 

458;   Briggs  v.  Richmond,  10  Pick.  133,  140;   State  v.  James,  58  N.  H. 

(Mass.)      391,    20    Am.    Dec.    526;  67.     See   also   Cocheco  Mfg.   Co.  v. 

Stevens  v.  Fellows,  70  N.  H.  148,  47  Strafford,  51  N.  H.  455,  480. 
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ments  made  upon  it,  and  the  opinions  of  qualified  witnesses  are  com- 
petent evidence  to  show  its  value  at  the  date  of  foreclosure,  but  the 
appraisal  of  the  property  for  taxation  is  not  admissible  for  that  pur- 
pose.^^ 

A  mortgage  and  note  assigned  as  collateral  security  for  a  debt  be- 
come a  trust  in  the  hands  of  the  assignee  for  the  benefit  of  all  par- 
ties interested;  and  if  the  assignee  forecloses  the  mortgage  by  entry 
and  three  years'  possession,  the  relation  of  the  parties  is  not  changed, 
but  the  property  as  well  after  foreclosure  as  before  is  held  in  trust; 
first  to  pay  the  debt  for  which  it  is  pledged,  and  then  the  surplus  to 
the  owner.  Such  foreclosure  does  not  operate  as  payment  of  the 
debt,  but  the  property  must  still  be  reduced  to  cash  by  a  fair  and 
proper  sale  of  it.  Any  rise  in  value  in  the  mean  time  is  the  assignor's 
gain,  and  any  decline  in  price  is  his  loss.  The  payment  dates  only 
from  the  actual  sale  of  the  property  and  conversion  into  money.^^ 

An  entry  by  the  mortgagee  on  the  mortgaged  premises  for  the  pur- 
pose of  foreclosure  is  no  bar  to  an  action  on  the  bond  secured  by  the 
mortgage.'^ 

§  953,  Extinguishment  of  debt  by  foreclosure  sale. — Generally 
upon  a  foreclosure  sale  of  the  property  the  mortgage  debt  is  extin- 
guished to  the  amount  of  the  purchase-money,^*  whether  the  sale  be 
under  a  power,  or  by  a  decree  of  a  court  of  equity  in  a  foreclosure 
suit,  or  upon  a  judgment  for  the  debt.  If  the  debt  be  fully  paid  by 
such  sale,  it  seems  that  the  purchaser  is  not  entitled  to  hold  the  note 

»*  Stevens   t.   Fellows,   70   N.    H.  35  L.  R.  A.  (N.  S.)  413;  Belleville 

148,  47  Atl.  135;  Concord  Land  &c.  Sav.  Bank  v.  Reis,  136  111.  242,  26 

Power  Co.  v.  Clough,  69  N.  H.  609,  N.  B.   646;    Cooper  r.  Jackson,   99 

45  Atl.  565;  Winnepiseogee  &c.  Mfg.  Ind.  566;    McDonald  v.  Magirl,   97 

Co.  V.  Gilford,  64  N.  H.  337,  10  Atl.  Iowa  677,  66  N.  W.  904;  Dumont  v, 

849;  Goodwin  v.  Scott,  61  N.  H.  112.  Taylor,  67  Kans.  727,  74  Pac.  234; 

=^  Brown  v.  Tyler,  8  Gray  (Mass.)  Flint  v.  Winter  Harbor  Land  Co., 

135,  69  Am.  Dec.  239.  89   Maine   420,   36   Atl.   634;    Bridg- 

^  Sagory  v.   Wissman,  Fed.   Cas.  ni,an  v.  Johnson,  44  Mich.  491,  7  N. 

No.  12217,  2  Ben.   (U.  S.)  240;  Mi-  W.  83;   Gates  v.  Tebbetts,  100  Mo. 

not  V.  Prout,  Quincy  (Mass.)  9.  App.  590,  75  S.  W.  169;   Dearborn 

"Wing  V.  Hayford,  124  Mass.  249;  v.  Nelson,  61  N.  H.  249;   Reedy  v. 

Deare  v.  Carr,  3  N.  J.  Eq.  513;  Mott  Burgert,  1  Ohio  157;  Eargle  v.  Lo- 

T.  Clark,  9  Pa.  St.  399,  49  Am.  Dec.  rick,  55  S.  Car.  431,  33  S.  E.  490; 

566;  Hartz  v.  Woods,  8  Pa.  St.  471;  White    v.    Security    Mtg.    &c.    Co. 

Pierce  v.  Potter,    7    Watts.     (Pa.)  (Tex.    Civ.   App.),    37    S.   W.    623; 

475;    Berger  v.   Hiester,   6   Whart.  Calkins    v.    Clement,    54    Vt.   635; 

(Pa.)  210.    See  also  Doe  v.  McLos-  Bank  of  California  v.  Dyer,  14  Wash, 

key,  1  Ala.  708;  Goodenow  v.  Ewer,  279,   44    Pac.    534;     Huntzicker    v. 

16  Cal.  461,  76  Am.  Dec.  540;  Peck's  Dangers,  115  Wis.  570,  92  N.  W.  232. 

Appeal,   31   Conn.   215;    Strause   v.  See  post  §  1228. 
Dutch,   250   111.   326,   95   N.   E.   286, 
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or  bond  for  the  greater  security  of  his  title  without  the  debtor's  as- 
sent, inasmuch  as  he  is  entitled  to  have  this  evidence  of  the  debt  de- 
livered lip  to  him  and  canceled.'^  If,  upon  a  foreclosure  sale  duly 
made,  the  full  amount  of  the  mortgage  debt,  together  with  the  ex- 
penses of  the  sale,  be  received,  the  mortgage  debt  is  paid;  and  if  the 
mortgagee  himself  bids  the  full  amount  of  the  debt  secured  and  the 
expenses  of  sale,  the  debt  is  paid,  and  he  can  not,  by  refusing  to  exe- 
cute the  deed,  rescind  the  sale  and  maintain  an  action  on  the  note.'* 
The  mortgagee,  on  becoming  the  purchaser,  is  bound  to  complete  his 
purchase  to  the  same  extent  as  any  other  purchaser.'^ 

Where  the  mortgagee  himself  becomes  the  purchaser  he  need  not 
pay  the  amount  of  his  bid,  but  will  be  entitled  to  receive  credit  for 
the  amount  of  his  claim  and  pay  only  the  surplus  in  money.'*  If 
land  be  sold  under  a  power  contained  in  a  mortgage  which  a  subse- 
quent grantee  has  assumed  and  agreed  to  pay,  and  the  grantor  be- 
comes the  purchaser  for  a  sum  less  than  the  amount  of  the  mortgage 
debt,  this  does  not  satisfy  or  extinguish  the  whole  of  that  debt;  and, 
aside  from  that,  the  grantee  is  still  liable  upon  his  promise  to  pay  the 
mortgage.'* 

A  foreclosure  sale  properly  made,  whether  under  a  power  or  by  de- 
cree of  court,  discharges  the  mortgage  lien  if  the  whole  estate  be 
sold.  Even  if  only  a  part  of  the  mortgage  debt  is  due,  and  a  sale 
of  the  whole  property  be  made  to  satisfy  the  amount  then  due,  the 
sale  of  necessity  releases  the  security  for  the  amount  not  due.*"  Like- 
wise if  a  decree  of  sale  be  obtained  upon  the  last  of  a  series  of  mort- 
gage notes,  without  including  those  which  had  previously  matured,  a 
sale  under  it  wholly  releases  the  lien  of  the  mortgage,  and  no  fore- 
closure can  afterward  be  had  upon  the  other  notes.*^  Por  a  further 
reason  should  a  foreclosure  for  a  part  of  the  notes  operate  as  a  release 
of  the  mortgage  lien,  then  the  holder  of  the  remaining  note  becomes 
the  purchaser  of  the  premises  and  receives  the  deed  of  it,  inasmuch  as 
he  would  be  presumed  to  have  bought  the  land  at  its  value,  less  the 
unpaid  note.*^ 

When  a  foreclosure  sale,  either  under  a  bill  in  equity  or  under  a 

=5  In  re  Coster,  2  Johns.  Ch.   (N.  13  S.  W.  91;  Lockwood  v.  Cook,  68 

Y.)   503.  Nebr.  302,  78  N.  W.  624;  Guthrie  v. 

™Hood  V.  Adams,  124  Mass.  481,  Guthrie,   4    Nebr.    (Unofl.)    365,   93 

26  Am.  Rep.  687.  N.  W.  1131;   Thomas  v.  Jarden,  57 

"Hood  V.  Adams,  124  Mass.  481.  Pa.  St.  331. 

See  also  Fenton  v.  Lord,  128  Mass.  =»Fenton  v.  Lord,  128  Mass.  466. 

466.  ■'"Smith  v.  Smith,  32  111.  198. 

■'Burton     v.     Ferguson,    69    Ind.  "Rains  v.  Mann,  68  111.  264. 

486;  Briant  v.  Jackson,  99  Mo.  585,  *=  Robins  v.  Swain,  68  111.  197. 
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power  conferred  in  the  mortgage,  is  defective  for  any  reason,  so  that 
the  purchaser,  although  he  takes  a  conveyance  under  the  sale,  does 
not  acquire  an  indefeasible  title,  he  nevertheless  thereby  acquires  the 
mortgage  title.  The  sale,  therefore,  does  not  amount  to  a  payment  in 
whole  or  in  part,  but  only  to  an  assignment.*^  If  the  mortgagee  him- 
self has  purchased  at  such  sale,  and  the  equity  of  redemption  for  any 
reason  is  in  no  part  foreclosed,  his  title  remains  unaifected  by  the 
proceedings.** 

When  a  sale  under  a  power  has  not  been  conducted  in  a  manner  to 
obtain  the  real  value  of  the  property,  or  the  sale  is  merely  a  nominal 
one,  it  is  a  good  defense,  to  an  action  to  recover  the  balance  of  the 
debt,  that,  if  the  sale  had  been  made  in  good  faith,  the  property  would 
have  sold  for  much  more  than  enough  to  pay  the  debt.***  The  holder 
of  the  mortgage,  in  making  sale  of  the  property,  is  bound  to  adopt 
all  reasonable  modes  of  proceeding,  in  order  to  render  the  sale  as 
beneficial  as  possible  to  the  debtor.  As  a  trustee  he  can  not,  unless 
specially  authorized,  become  the  purchaser;  and  this  objection  is  not 
obviated  by  his  assigning  the  mortgage  to  another  who  makes  the  sale 
and  the  trustee  purchases  the  property  under  its  value.  In  a  suit  for 
the  balance  of  the  debt,  such  facts  may  be  shown,  and  the  actual  value 
of  the  land  must  be  allowed. 

Of  course  when  proceedings  for  the  foreclosure  of  a  mortgage  have 
been  set  aside  on  account  of  irregularities  or  fraud  in  such  proceed- 
ings, the  mortgage  remains  unsatisfied  in  any  part,  as  much  as  if  no 
attempt  to  foreclose  had  been  made,  and  the  mortgagee  may  again 
proceed  to  enforce  it.*" 

The  recovery  of  a  Judgment  at  law  upon  the  mortgage  debt,  fol- 
lowed by  an  execution  sale,  resulting  in  satisfaction  of  the  mortgage 
debt,  will  satisfy  and  cancel  the  lien  of  such  mortgage.*^ 

The  statute  of  limitations  may  be  pleaded  in  bar  of  an  action  to 
recover  the  balance  due  after  the  value  of  the  land  has  been  applied 
toward  the  payment  of  the  mortgage.** 

*=Lovell  V.  Wall,   31  Fla.   73,   12  the   plaintiff's   own   fault  that   the 

So.  659.    But  see  Goodenow  v.  Ewer,  debt  is  not  fully  paid." 

16  Cal.  461,  76  Am.  Dec.  540.     See  "Stackpole  v.   Robbins,   47   Barb, 

ante  §  812.  (N.  Y.)  212. 

"Hollister   v.   Dillon,   4   Ohio   St.  "Freeby  v.  Tupper,  15  Ohio  467; 

197.  West   Branch   Bank  v.   Chester,   11 

« Howard     v.      Ames,      3      Mete.  Pa.  St.  282,  51  Am.  Dec.  547;  Clarke 

(Mass.)    308.     Chief  Justice   Shaw,  v.  Stanley,  10  Pa.  St.  472. 

commenting  upon  the  evidence  in  *»  Cross  v.  Gannett,  39  N.  H.  140. 
this,  case,  said:    "It  shows  that  it  is 
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§  954.  Purchase  by  mortgagee  of  equity  of  redemption. — ^A  mort- 
gagee may  acquire  his  mortgagor's  equity  of  redemption  by  a  purchase 
thereof  at  an  execution  sale  where  such  purchase  is  free  from  fraud 
or  other  vitiating  circumstances,^'  and  if  the  holder  of  a  first  mortgage 
purchase  the  equity  of  redemption  at  a  sale  upon  execution,  the  sale 
•being  made  subject  to  the  mortgage,-  the  purchase  operates  as  a  pay- 
ment of  the  mortgage  debt,  and  he  has  no  further  remedy  on  the 
•debt.^"  Such  is  the  case  also  if  the  holder  of  one  note  secured  by  the 
niortgage  purchase  at  a  sale  upon  foreclosure  for  the  other  notes.^^ 
The  purchaser  is  presumed  to  have  bought  the  land  at  its  value  less 
the  unpaid  note.  The  mortgagee's  purchase  of  the  premises  at  a  fore- 
closure sale,  though  for  a  less  sum  than  the  mortgage  debt,  extin- 
guishes the  mortgage,  though  not  the  debt.°^  So  if  the  mortgagee 
purchases  the  mortgaged  property,  from  the  mortgagor  or  from  a  third 
person  who  has  assumed  the  payment  of  the  mortgage  and  the  mort- 
gagee pays  the  purchase-price  and  enters  into  possession,  but  instead 
of  taking  the  conveyance  to  himself  has  it  made  to  another,  in  order 
to  prevent  a  merger  of  the  mortgage  the  transaction  amounts  to  a 
payment  and  the  mortgagee  can  not  have  a  judgment  for  the  debt  in 
.an  action  against  the  mortgagor,  or  such  third  person.^' 

§  955.  Purchase  under  tax  sale  by  mortgagor. — ^If  the  mortgaged 
property  be  sold  for  taxes,  and  the  mortgagor  buys  in  the  land,  or 
subsequently  redeems  it  from  such  sale,  he  does  not  thereby  defeat  the 
mortgage  title;  but  inasmuch  as  it  is  his  duty  to  pay  the  taxes  and 
protect  the  mortgage  title,  his  purchase  must  be  regarded  merely  as  a 
payment  of  the  taxes  by  him.°*  Whether  a  tax  is  a  lien  upon  the  entire 
estate,  or  only  upon  the  equity  of  redemption  of  the  owner  to  whom 
the  tax  is  assessed,  depends  upon  the  special  statutes  of  the  diSerent 
.states  regulating  this  matter  ;°=  but  even  when  the  lien  for  taxes  is 
superior  to  the  mortgage  lien,  it  is  usual  to  allow  to  the  mortgagee  a 
.certain  time  for  redemption  after  actual  notice  to  him  of  the  sale. 

And,  on  the  other  hand,  if  the  mortgagee  acquires  a  tax  title  to  the 

*°  Francis  v.  Sheats,  153  Ala.  468,  ==  National  Inv.  Co.  v.  Nordin,  50 

45  So.  241,  127  Am.  St.  61.  Minn.  336,  52  N.  W.  899. 

=°  Biggins    V.    Brookman,    63    111.  "Frye  v.  Bank  of  Illinois,  11  111. 

516;     Murphy  v.   Elliott,  6  Blackf.  367;  Hawkins  v.  McVae,  14  La.  Ann. 

(Ind.)    482;    Speer  v.  Whitfield,  10  339.     See  also  Medley  v.  Elliott,  62 

N.  J.  Eq.  107.  111.  532.    See  ante  §  680. 

"  Robins  v.  Swain,  68  111.  197.  See  ==  See  Parker    v.   Baxter,   2   Gray 

.also  Weiner  v.  Heintz,  17  111.  259.  (Mass.)   185;   Perry  v.  Brinton,  13 

"'Seligman  v.  Laubheimer,  58  111.  Pa.  St.  202. 
124;   Finley  v.  Thayer,  42  111.  350, 
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mortgaged  premises,  this  is  regarded  as  merely  in  protection  of  his 
mortgage  title,  and  not  as  a  bar  to  the  mortgagor's  redeeming.  Upon 
redemption,  however,  the  mortgagor  must  pay  the  sum  advanced  for 
the  tax  title  in  addition  to  the  mortgage  debt.  The  same  rule  applies 
-when  the  mortgage  is  by  way  of  an  absolute  deed  with  a  bond  of  de- 
feasance.°° 

Where  the  mortgagee  pays  the  taxes  after  they  have  become  a  lien 
in  favor  of  the  state,  such  payment  extinguishes  the  lien  of  the  state, 
and  a  new  lien  is  created  in  favor  of  the  mortgagee  by  force  of  a 
statute,  or  by  virtue  of  a  covenant  in  the  mortgage,  or  on  general  prin- 
ciples of  equity,  which  latter  lien  is  a  charge  upon  the  mortgaged 
premises  in  addition  to  the  original  mortgage  lien.°^ 

VIII.    Who  May  Receive  Payment  and  Malce  Discharge 

Section  Section 

956.  Who  may  receive  payment  and    962.  Authority  of  equitable  assignee 

make  discharge — In  general.  to  receive  payment. 

956a.  -Whether  subsequent  purchaser  963.  One  who  holds  mortgage  as  col- 
can   rely   upon    discharge   of  lateral, 

record.  964.  Agency  to  receive  payment. 

957.  Discharge    by    person    not    en-  964a.  Evidence  of  agent's  authority 

titled  to  make.  to  receive  payment. 

958.  When  mortgage  is  held  by  two     964b.  Illustrations    of    authority    of 

or  more  jointly.  agents  to  receive  payment. 

959.  Discharge    by    personal    repre-     964c.  Discharge   by   officer   of   state 

sentatives,    heirs,    and    trus-  or  municipality. 

tees.  964d.  Agent's  authority  to  collect  in- 

960.  Whether  foreign  executor  can  terest  not  authority  to  col- 

make  valid  discharge.  lect  principal. 

960a.  How  corporation  acts.  965.  Receiver  accepting  payment. 

961.  Who  may  receive  payment  after 

assignment  of  mortgage. 

§  956.     Who  may  receive  payment  and  make  discharge — In  general. 

— Payment  should  be  made  to  the  person  to  whom  the  mortgage  debt 
is  due.  Even  if  the  mortgage  itself  has  not  been  assigned,  if  the  debtor 
has  knowledge  that  the  debt  has  been  assigned,  and  is  held  by  a  per- 
son other  than  the  mortgagee,  who  appears  by  record  to  be  the  holder 
of  the  mortgage,  he  must  pay  to  the  assignee  of  the  debt  without  re- 
gard to  the  ownership  of  the  mortgage  as  it  appears  by  the  records.^ 

™  Clark  V.  Laughlin,   62   111.   278.  9  N.  W.  301;  Waterson  v.  Devoe,  18 

See  ante  §  714.  Kans.  223;  Pond  v.  Drake,  50  Mich. 

"Savings  &c.  Soc.  v.  Burnett,  106  302,  15  N.  W.  466;  Johnson  v.  Payne, 

Cal.  514,  39  Pac.  922;  Mix  v.  Hotch-  11  Nebr.  269,  9  N.  W.  81;    Marshall 

kiss,  14  Conn.  32;  National  Bank  v.  v.  Davies,  78  N.  Y.  414,  58  How  Pr. 

Danforth,  80  Ga.  55,  7  S.  E.  546;  231;     Bates    v.    People's    Sav.    &c. 

Government  Bldg.  &c.  Inst.  v.  Rich-  Assn.,  42  Ohio  St.  655;   Bndress  v. 

ards,  32  Ind.  App.  24,  68  N.  E.  1039;  Shove,  110  Wis.  133,  85  N.  W.  653. 

Broquet  v.   Sterling,   56   Iowa   357,  'Mutual   Benefit  L.   Ins.    Co.    v. 
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Generally  the  mortgagor  will  be  justified  in  making  payment  to 
one  who  has  possession  of  the  mortgage  securities  and  who  claims  the 
right  to  collect  the  debt;^  but  if  the  mortgagor  make  payment  to  one 
who  is  unable  to  produce  the  papers,  he  makes  the  payment  at  his 
peril.^  In  order  that  such  payment  be  effectual  the  burden  is  on  the 
mortgagor  to  show  that  he  paid  the  true  owner  or  his  agent  having 
authority  to  receive  the  payment.*  The  mortgagor  is  protected  in  his 
bona  fide  payment  of  the  mortgage  debt  to  the  original  mortgagee 
without  notice  of  the  existence  of  an  unrecorded  assignment  of  the 
mortgage.^  But  he  is  not  thus  protected  when  he  pays  to  the  original 
mortgagee  after  an  assignment  is  recorded.® 

Generally  a  discharge  of  the  mortgage  should  be  tendered  with  a 
demand  for  the  payment  of  it ;  but  even  if  this  be  not  done,  the  debtor, 
when  satisfied  of  the  right  of  the  holder  of  the  debt,  may  pay  to  him, 
and  rely  upon  the  statutory  provisions  for  enforcing  a  discharge  of 
record.  As  already  observed,  payment  alone,  even  at  common  law, 
when  made  in  accordance  with  the  condition  of  the  mortgage,  dis- 
charges the  mortgage  lien ;  and  in  many  of  the  states  pajrment  at  any 
time  has  the  same  effect.  If  the  debtor  be  in  doubt  to  whom  to  make 
payment,  or  as  to  obtaining  a  sufficient  discharge  of  the  lien,  he  may 
resort  to  a  bill  to  redeem.  In  making  a  payment  upon  a  mortgage, 
the  debtor  should  always  require  the  production  of  the  note  or  bond 
secured  by  it;  otherwise  it  may  turn  out  that  this  evidence  of  the 
debt  has  been  assigned,  or  perhaps  that  a  formal  assignment  of  the 
mortgage  has  been  made,  and  recorded.'   In  such  case,  if  the  mortgage 

Huntington,  57  Kans.  744,  48  Pac.  'California    Title    Insurance   &c. 

19.  Co.  V.   Kuchenbeiser,  20  Call.  App. 

==  Carey  v.   Raugutli,   82   111.   App.  11,  127  Pac.     1039;     Mayer    v.   Mc- 

418.     But  see  Lawson  v.  Nicholson,  Laughlin,  80  N.  J.  Eq.  342,  84  Atl. 

52  N.  J.  Eq.  821,  31  Atl.  386.  1054,  35  L.  R.  A.   (N.  S.)   153. 

»Jummel   v.    Mann,    80    111.    App.  'Fassett  v.  Mulock,  5  Colo.  466; 

288,  affd.  183  111.  523,  56  N.  E.  161;  Keohane  v.  Smith,  97  111.  156;  Wal- 

Lane  v.  Duchac,  73  Wis.  646,  41  N.  ter  v.  Logan,  63  Kans.  193,  65  Pac. 

W.  962.     But  see  Kentucky  Mut.  L.  225;    Foy  v.   Armstrong,   113   Iowa 

Ins.  Co.  V.  Hall,  20  Ky.  L.  1880,  50  629,  85  N.  W.  753;  Franklin  Savings 

S.  W.  254;  Massaker  v.  Mackerley,  Bank  v.  Colby,  105  Iowa  424,  75  N. 

9  N.  J.  Eq.  440.  W.   346;    Baumgartner  v.  Peterson, 

*Koen  V.  Miller,  105  Ark.  152,  150  93  Iowa  572,  62  N.  W.  27;  Dernuth 

S.  W.  411;   Exchange  Nat.  Bank  v.  v.  Old  Town  Bank,  85  Md.  315,  37 

Ross,  17  Cal.  App.  235,  119  Pac.  398;  Atl.  266,  60  Am.  St.   322;    Mulcahy 

Scott  V.  Taylor,  63  Pla.  612,  58  So.  v.  Fenwick,  161  Mass.  164,  36  N.  E. 

30;    Garrett   v.    Fernauld,     63     Fla,  689;     Biggerstaff     v.    Marston,    161 

464,  57  So.  671.  Mass.  101,  36  N.  B.  785;  Watson  v. 

"Assets  Realization  Co.  v.  Clark,  Wyman,  161  Mass.  96,  36  N.  E.  692; 

205  N.  Y.  105,  98  N.  E.  457,  41  L.  R.  Wheeler  v.  Guild,  20  Pick.   (Mass.) 

A.  (N.  S.)  462;  Randall  v.  Glenden-  545;    Babcock  v.  Young,   117   Mich, 

ning,  19  Okla.  475,  92  Pac.  158.  155,  75  N.  W.  302;  Wilson  v.  Camp- 
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secures  a  negotiable  note,  and  the  assignment  be  made  before  maturity 
to  a  bona  fide  purchaser,  the  mortgagor,  though  having  no  notice 
whatever  of  the  assignment,  can  not  thereafter  pay  off  the  note  and 
mortgage  to  the  mortgagee  so  as  to  defeat  the  real  owner  ;^  and  as 
against  such  assignee  he  can  not  claim  a  credit  for  a  payment  made 
to  the  mortgagee.*  The  assignee  takes  the  mortgage  as  he  does  the 
note,  free  from  all  equities.  If  the  mortgage  be  overdue  at  the  time 
of  the  assignment,  or  it  secure  a  bond  or  other  non-negotiable  instru- 
ment, the  mortgagor  may  be  protected  in  making  payment  to  the 
mortgagee  until  he  has  received  notice  of  the  assignment  of  the  mort- 
gage;^" yet  this  notice  may  be  constructive  as  well  as  actual,  and  the 
debtor  always  incurs  much  risk  in  making  payments  without  having 
actual  knowledge  that  the  person  to  whom  he  makes  payment  actually 
holds  the  mortgage^  at  the  time.^^ 

The  indorsee  of  a  negotiable  note  and  mortgage  may  safely  hold 
possession  of  that  mortgage  and  note  without  recording  his  assign- 
ment, and,  nothing  else  appearing,  he  will  be  protected  against  pay- 
ments by  the  debtor  to  the  original  mortgagee  who  has  not  possession 
of  the  note  and  mortgage.  But  it  is  otherwise  as  against  a  purchaser 


bell,  110  Mich.  580,  68  N.  "W.  278; 
Brooke  v.  Struthers,  110  Mich.  562, 
68  N.  "W.  272;  Bromley  v.  Lathrop, 
105  Mich.  492,  63  N.  "W.  510;  Joy 
V.  Vance,  104  Mich.  97,  62  N.  W. 
140;  Eggert  v.  Beyer,  43  Nebr.  711, 
62  N.  W.  57;  Williams  v.  Paysinger, 
15  S.  Car.  171  (quoting  text) ;  Pas- 
sumpsic  Sav.  Bank  v.  Buck,  71  Vt. 
190,  44  Atl.  93;  Evans  v.  Roanoke 
Sav.  Bank,  95  Va.  294,  28  S.  E.  323. 
»Windle  v.  Bonebrake,  23  Fed. 
165;  Franklin  Savings  Bank  v. 
Colby,  105  Iowa  424,  75  N.  W.  846; 
Burhans  v.  Hutcheson,  25  Kans. 
625,  37  Am.  Rep.  274;  Williams  v. 
Keyes,  90  Mich.  290,  51  N.  W.  520; 
Judge  V.  Vogel,  38  Mich.  568;  Hel- 
mer  v.  Krolick,  36  Mich.  371;  But- 
ton V.  Ives,  5  Mich.  515;  Reeves  v. 
Scully,  Walk.  Ch.  (Mich.)  248;  Lee 
v.  Clark,  89  Mo.  553.  A  statute  pro- 
viding that  the  recording  of  the  as- 
signment of  a  mortgage  shall  not 
in  itself  be  deemed  notice  to  the 
mortgagor,  so  as  to  invalidate  any 
payment  by  him  to  the  mortgagee, 
has  no  application  to  such  a  case. 
"It  was  not  Intended  to  authorize 
the  mortgagor  to  pay  the  mortgage 
to  one  not  the  holder  of  the  note. 


but,  if  a  payment  be  made  to  one 
who,  by  the  possession  of  the  evi- 
dence of  debt,  shows  himself  prima 
facie  entitled  to  receive  payment, 
or,  in  case  of  non-negotiable  secur- 
ity, if  the  payment  be  made  to  the 
original  holder,  the  fact  that  an  as- 
signment has  been  placed  on  record 
will  not  of  itself  invalidate  a  pay- 
ment made  in  good  faith  to  such 
apparent  owner.  The  statute  means 
no  more  than  that  the  mortgagor 
shall  not  be  required  to  search  the 
record  before  making  payment  to 
the  one  prima  facie  entitled  to  re- 
ceive it.  In  case  of  negotiable  se- 
curities, the  holder  alone  is  the  one 
prima  facie  entitled  to  receive  pay- 
ment." Per  Morse,  C.  J.,  in  Will- 
iams V.  Keyes,  90  Mich.  290,  51  N. 
W.  520. 

"  Brayley  v.  Ellis,  71  Iowa  155,  32 
N.  W.  254;  Hoffacker  v.  Manufac- 
turers' Nat.  Bank,  75  Md.  xiv,  23 
Atl.  579. 

"  Seitz  V.  Durning,  8  Mo.  App. 
208;  Hodgdon  v.  Naglee,  5  Watts  & 
S.   (Pa.)  217.     See  ante  §  791. 

"  Clark  V.  Igelstrom,  51  How.  Pr. 
(N.  Y.)  407.    See  ante  §  814. 
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of  land  ■who  purchases  in  good  faith  and  for  a  valuable  consideration 
without  notice  of  the  assignment,  and  who  receives  at  the  time  of  his 
purchase  and  as  a  part  of  the  same  transaction  a  conveyance  of  the 
land  and  a  satisfaction  of  the  mortgage  by  the  apparent  owner  of 
record  from  or  through  the  vendor.^^ 

If  a  mortgagor  relying  merely  upon  his  own  supposition  that  the 
mortgage  is  still  owned  by  the  mortgagee,  who  has  in  fact  sold  it  and 
has  no  authority  from  its  owner  to  collect  the  principal  makes  pay- 
ments of  principal  to  the  mortgagee,  after  the  note  has  become  over- 
due and  without  the  production  of  the  note,  he  is  not  protected  as 
against  the  owner  of  the  note  by  the  fact  that  at  the  time  of  payment 
the  mortgage  note  is  in  the  possession  of  the  mortgagee  in  his  office 
in  another  city.^^ 

The  payees  of  notes  secured  by  a  trust  deed  are  not  bound  by  pay- 
ment to  the  trustee  before  maturity,  in  reliance  upon  his  false  repre- 
sentations, when  he  had  neither  actual  nor  implied  authority  to  re- 
ceive it  although  he  released  the  trust  deed,  where  the  notes  were  not 
surrendered  but  remained  in  the  hands  of  the  payees,  who  had  no 
knowledge  of  the  payment.^*  "Where  a  trustee  releases  and  receives 
payment  of  the  debt  without  actual  authority  and  without  producing 
the  securities,  the  party  paying  has  notice  of  the  want  of  power  in 
the  trustee."^  ° 

A  married  woman  holding  a  mortgage  as  her  separate  estate  can 
of  course  receive  payment;  but  as  a  general  rule  discharge  of  the 
mortgage  should  be  executed  by  her  in  the-  manner  prescribed  by 
statute  for  a  conveyance  of  her  separate  estate.  Her  separate  dis- 
charge, like  her  separate  receipt  of  the  debt,  might  be  equitably  suffi- 
cient, even  under  laws  which  make  her  separate  conveyance  ineffectual. 
But  where  it  is  necessary  to  a  valid  conveyance  of  her  separate  prop- 
erty that  her  husband  should  join  in  the  deed,  it  is  proper,  and  gen- 
erally necessary,  that  he  should  join  in  her  discharge  of  a  mortgage. 
The  necessity  for  this  may  be  done  away  with  by  special  statute,  as  is 
the  ease  in  Pennsylvania.^''    Of  course  in  states  where  a  married 

"Marling  v.  Jones,   138  Wis.  82,  « Fortune    v.    Stockton,    182    111. 

119    N.   W.    931,    131   Am.    St.   996;  454,  55  N.  E.   367;    Stiger  v.  Bent, 

Marling   v.    Nommensen,    127    Wis.  Ill  111.  328;    Cooley  v.  Willard,  34 

363,  106  N.  W.  844,  5  L.  R.  A.  (N.  S.)  111.  68;  Demuth  v.  Old  Town  Bank, 

412,  115  Am.  St.  1017.  85  Md.  315,  37  Atl.  266,  60  Am.  St. 

'^Murphy  v.   Barnard,   162   Mass.  322;   Evans  v.  Roanoke  Sav.  Bank, 

72,  38  N.  E.  29.  95  Va.  294,  28  S.  E.  323. 

"Fortune  v.   Stockton,     182     111.  ^'Any   married    woman,     owning 

454,  55  N.  E.  367,  affg.  Stockton  v.  any  mortgage,  may  assign  or  satisfy 

Fortune,  82  111.  App.  272.  the  same  of  record  with  like  effect 
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woman  can  convey  her  separate  estate  as  if  she  were  sole,  she  can  alone 
make  a  valid  discharge. 

A  mortgage  securing  a  bond  conditioned  to  pay  the  mortgagee  an 
annuity  for  life,  and  after  his  death  a  similar  annuity  to  his  wife, 
can  not  be  released  by  the  mortgagee,  so  far  as  his  wife's  interest  iS' 
concerned.  So  far  as  the  wife  is  beneficially  interested  she  alone  can 
release  the  mortgage  or  compel  performance  of  it.^^ 

When  a  mortgage  is  made,  not  for  the  benefit  of  the  mortgagee,- 
but  for  the  benefit  of  a  third  person,  to  secure  the  payment  of  an 
annuity,  a  trust  is  created  which  can  not  be  disregarded  until  re- 
nounced by  the  cestui  que  trust,  and  a  discharge  of  the  mortgage  by 
the  mortgagee  in  contravention  of  the  trust  is  void.^^ 

§  956a.  Whether  subsequent  purchaser  can  rely  upon  discharge  of 
record. — Whether  a  subsequent  purchaser  or  mortgagee  can  rely  upon 
a  discharge  by  the  mortgagee  appearing  of  record,  without  inquiry" 
as  to  the  mortgagee's  power  to  make  the  discharge,  is  a  question  upon 
which  the  authorities  are  not  in  accord.  On  the  one  hand,  it  is  said 
that  the  mortgagee,  who  has  assigned  the  mortgage  note  before  ma- 
turity, has  no  power  to  extinguish  the  mortgage  and  affect  the  rights 
of  the  assignee  by  any  acknowledgment  of  satisfaction.  "Such  an  ac- 
knowledgment is  simply  a  fraud,  and  if  any  person  must  suffer  by  it, 
it  ought  to  be  the  person  who,  by  ignorance  or  carelessness  or  other- 
wise was  deceived  by  it  and  acted  upon  it,  but  not  the  assignee  who 
acquired  the  mortgage  without  fault,  and  is  a  stranger  to  the  fraudu- 
lent transaction.  As  well  say  that  the  purchaser  in  good  faith  from 
the  grantee  in  a  forged  deed  that  has  been  admitted  to  record  is 
thereby  protected  at  the  expense  of  the  true  owner,  who  is  without 
error  or  fault  in  the  premises."^' 

On  the  other  hand,  it  is  said  that  subsequent  purchasers  and  mort- 
gagees who  have  acquired  interests  in  the  property  without  notice  of 
the  rights  of  holders  of  an  outstanding  note,  while  the  record  shows  a 

as    if    she    were    unmarried.     Pur-  Wiscomb  v.  Cubberly,  51  Kans.  580, 

don's  Ann.  Dig.  p.  1156.  §  45.  33  Pac.  320;    Lee  v.   Clark,  89  Mo. 

"McClaughry  v.  McClaughry,  121  553,     1     S.    W.     142;     Joerdens    v. 

Pa.  St.  477,  15  Atl.   613;   Peterson  Schrimpf,   77   Mo.   386;    Bamberger 

V.  Lothrop,  34  Pa.  St.  223.  v.  Geiser,  24  Ore.  203,  33  Pac.  609. 

^McPherson  v.   Rollins,    107     N.  See    also    Garrett    v.    Fernauld,    63 

Y.  316,  14  N.  E.  411;   McClaugliry  Fla.  434,  57  So.  671;  Bullock  v.  Ken- 

v.  McClaugliry,  121  Pa.  St.   477,  15  dall,    80    Kans.    791,    104    Pac.    568; 

Atl.  613;  Graham  v.  Fountain,  2  N.  Williams  v.  Queen  City  Homestead 

Y.  S.  598.  Co.,  31  Ohio  Cir.  Ct.  438.    See  ante 

"  Trust    Co.    v.    Shaw,    5    Sawyer  §  814  and  post  §  962. 
(U.    S.)    336,   340,   per   Deady,   J.; 
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regular  discharge  of  the  mortgage,  should  be  protected  rather  than 
such  equitable  assignee  of  the  mortgage.^"  The  assignee  of  the  note, 
it  is  said,  rather  than  the  subsequent  purchaser,  should  be  the  one 
to  bear  the  loss,  because  he  is  chargeable  with  negligence  in  not  taking 
and  recording  an  assignment  so  as  to  give  notice  of  his  interest  in  the 
mortgage.^^ 

In  all  cases  a  subsequent  purchaser  or  mortgagee  who  knows  at  the 
time  of  the  transaction,  that  a  prior  mortgage  had  been  released  by 
the  mortgagee  who  was  not  in  possession  of  the  mortgage  and  mort- 
gage notes,  takes  the  property  or  his  lien  upon  it  subject  to  the  rights 
outstanding  under  the  mortgage  wrongfully  released.^^ 

In  most  of  the  states  the  registry  laws  provide  for  the  recording  of 
assignments  of  mortgages,  and  a  failure  to  record  such  instruments, 
like  the  failure  to  record  a  deed  or  a  mortgage,  renders  them  invalid 
as  against  subsequent  purchasers  or  mortgagees  for  value  without 
notice.^* 

It  is  not  generally  necessary  for  the  assignee  of  a  mortgage  to  record 
his  assignment  in  order  to  protect  himself  against  a  subsequent  pur- 
chaser of  the  mortgaged  property,  but  recording  is  necessary  to  pro- 
tect the  assignee  against  one  who  takes  a  subsequent  assignment  of 
the  mortgage  from  the  same  assignor  for  value  and  without  notice.''* 

There  can  be  no  question  that. utility  and  convenience  demand  that 
the  registry  laws  should  cover  assignments  of  mortgages  as  well  as 
other  conveyances.  But  the  protection  secured  by  registration  is  wholly 
the  creation  of  statute,  and  if  the  statute  does  not  require  an  assignee 

■"Vann  v.  Marbury,  100  Ala.  435,  891,  15  L.  R.  A.    (N.   S.)    1025,  28 

445,   14   So.   273,   23   L.   R.  A.  325;  Am.  St.  175;    Seattle  Nat.  Bank  v. 

Ogle  v.  Turpin,  102  111.  148,  distin-  Ally,    66   Wash.    610,    120   Pac.    94; 

guishing  Keohane  v.  Smith,  97  111.  Marling  v.  Jones,  138  Wis.  82,  119 

156;  Fisher  v.  Cowles,  41  Kans.  418,  N.  W.  931,  131  Am.  St.  996. 

21  Pac.  228;  Lewis  v.  Kirk,  28  Kans.  ^Ogle  v.  Turpin,  102  111.  148. 

497;    Lowry  v.   Bennett,   119   Mich.  ^Foy    v.    Armstrong,    113    Iowa 

301,  77  N.  W.  935;  Bullock  v.  Pock,  629,  85  N.  W.  753. 

57  Nebr.  781,  78  N.  W.  261;   Porter  ^  See  ante  §  479.     See  also  New- 

V.  Ourada,  51  Nebr.  510,  71  N.  W.  man  v.  Fidelity  Sav.  &c.  Assn.,  14 

52;  Cram  v.  Cotrell,  48  Nebr.  646,  67  Ariz.    354,    128    Pac.    53;    James   v. 

N.  W.  452;    Whipple  v.  Fowler,  41  Newman,  147  Iowa  574,  126  N.  W. 

Nebr.  675,  60  N.  W.  15;    Swartz  v.  781;    Morrow   v.    Stanley,    119   Md. 

Leist,  13   Ohio   St.  419;    Roberts  V.  590,  87  Atl.  484;   State  v.  Coughran, 

Halstead,  9  Pa.  St.  32,  49  Am.  Dec.  19  S.  Dak.  271,  103  N.  W.  31;    Se- 

341.     See  also  In  re  Buchner,   202  attle  Nat.  Bank  v.  Ally,  66  Wash. 

Fed.  979;   Newman  v.  Fidelity  Sav.  610,  120  Pac.  94. 

&c.  Assn.,  14  Ariz.  354,  128  Pac.  53;  '"Morrow  v.  Stanley,  119  Md.  590, 

James   v.   Newman,   147    Iowa   574,  87   Atl.   484;    People's  Trust  Co.  v. 

126  N.  W.  781;  Central  Trust  Co.  v.  Tonkonogy,  144  App.  Div.  333,  128 

Stepanek,  138  Iowa  131,  115  N.  W.  N.  Y.  S.  1055. 
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to  record  his  assignment,  he  is  not  guilty  of  negligence  in  failing  to 
do  so.^'' 

§  957.  Discharge  by  person  not  entitled  to  make. — ^When  a  recorded 
mortgage  is  discharged  by  a  person  other  than  the  mortgagee,  the 
person  paying  the  money,  and  all  subsequent  purchasers  as  well,  are 
bound  to  inquire  what  authority  he  had  to  discharge  it,  and  are  charge- 
able with  notice  of  such  facts  as  by  proper  inquiry  might  have  been 
ascertained.^* 

In  the  absence  of  express  authority  or  of  circumstances  from  which 
actual  authority  can  be  reasonably  inferred,  possession  of  the  securi- 
ties is  the  crucial  test  of  an  agent's  implied  or  apparent  authority  to 
receive  payment ;  and  if  the  agent  has  no  such  securities  in  his  posses- 
sion, the  party  who  pays  money  to  him  assumes  the  burden  of  show- 
ing the  authority  of  such  person  to  receive  the  payment.^^  If  the  dis- 
charge is  made  by  one  professing  to  act  in  a  representative  capacity, 
as,  for  instance,  an  administrator  or  guardian,  and  he  has  not  been 
empowered  to  act,  or  has  been  empowered  to  act  only  after  giving  a 
bond,  and  had  failed  to  comply  with  this  requirement,  the  discharge 
will  not  bind  those  whom  he  represents,  and  will  not  protect  one  who 


^  Bamberger  v.  Geiser,  24  Ore. 
203,  33  Pac.  609,  per  Lord,  C.  J.; 
Trust  Co.  V.  Shaw,  5  Sawyer  (U. 
S.)  340;  Day  v.  Brenton,  102  Iowa 
482,  71  N.  "W.  538,  63  Am.  St.  460.  As 
Elliott,  C.  J.,  said,  in  Reeves  v. 
Hayes,  95  Ind.  521,  527:  "A  second 
mortgagee  who  finds  on  record  a 
■mortgage  receives  notice  of  its  ex- 
istence, and  he  must  ascertain 
whether  the  release  was  executed 
by  one  having  authority,  for  he  is 
bound  to  know,  as  matter  of  law, 
that  notes  secured  by  mortgage  are 
transferable  as  articles  of  com- 
merce, and  that,  after  transfer,  the 
mortgagee  has  no  right  to  release 
the  mortgage.  He  is  bound,  also,  to 
know  that  he  can  obtain  no  notice 
from  the  record,  because  the  law 
does  not  authorize  the  recording  of 
assignments,  and  that  he  must, 
therefore,  look  elsewhere  for  Infor- 
mation.   See  ante  §  814. 

=»  Connecticut  Mut.  L.  Ins.  Co.  v. 
Talbot,  113  Ind.  373,  14  N.  E.  586, 
3  Am.  St.  655;  Reeves  v.  Hayes,  95 
Ind.  521;  Livermore  v.  Maxwell,  87 
Iowa  705,  55  N.  W.  37;  Foster  v. 
Paine,  63  Iowa  85,  18  N.  W.   699; 
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Bloomer  v.  Dau,  122  Mich.  522,  81  N. 
W.  331;  Joy  v.  Vance,  104  Mich.  97, 
62  N.  W.  140;  Tradesmen's  Building 
Assn.  V.  Thompson,  31  N.  J.  Eq.  535; 
Harris  v.  Cook,  28  N.  J.  Bq.  345; 
Smith  V.  Kidd,  68  N.  Y.  130,  23  Am. 
Rep.  157;  Swarthout  v.  Curtis,  5  N. 
Y.  301,  55  Am.  Dec.  345;  Waterman 
V.  Webster,  33  Hun  (N.  Y.)  611; 
Williams  v.  Paysinger,  15  S.  Car. 
171  (quoting  text);  Cerney  v.  Paw- 
lot,  66  Wis.  262,  28  N.  W.  183.  See 
also  Schultz  V.  Sroelowitz,  191  111. 
249,  61  N.  E.  92;  Gilbert  v.  Garber, 
62   Nebr.  464,  87   N.  W.  179. 

"Corey  v.  Hunter,  10  N.  Dak.  5, 
84  N.  W.  570.  See  also  Security  Co. 
V.  Graybeal,  85  Iowa  543,  52  N.  W. 
497,  39  Am.  St.  311;  Campbell  v. 
Gowans,  35  Utah  268,  100  Pac.  397, 
23  L.  R.  A.  (N.  S.)  414.  See  general- 
ly upon  this  subject,  Joy  v.  Vance, 
104  Mich.  97,  62  N.  W:  140;  Trull  v. 
Hammond,  71  Minn.  172,  73  N.  W. 
642;  Porter  v.  Ourada,  51  Nebr.  510, 
71  N.  W.  52;  Bull  v.  Mitchell,  47 
Nebr.  647,  66  N.  W.  632;  Smith  v. 
Kidd,  68  N.  Y.  130,  23  Am.  Rep.  157; 
Western  Security  Co.  v.  Douglass, 
14  Wash.  215,  44  Pac.  257. 
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afterward  purchases  in  good  faith.^'  In  like  manner,  when  moneys 
have  been  invested  by  a  clerk  or  other  officer  of  court,  under  its  di- 
rection in  his  own  name,  an  order  of  court  would  generally  be  neces- 
sary to  empower  him  to  discharge  it,  and  his  discharge  without  such 
order  would  be  void,  even  against  subsequent  purchasers  in  good 
faith.2» 

The  owner  of  a  mortgage,  after  an  assignment  for  the  benefit  of 
creditors,  can  not  make  a  valid  discharge  of  the  mortgage  unless  he 
had  received  payment  before  his  assignment.'" 

A  mortgagee,  with  notice  that  a  prior  mortgage  has  been  improp- 
erly discharged  without  being  satisfied,  still  holds  subject  to  that 
mortgage  as  much  as  if  no  discharge  had  been  made  f^  if,  for  instance, 
he  has  notice  that  the  prior  mortgage  has  been  assigned  as  collateral 
security,  and,  the  assignment  not  beiag  recorded,  the  assignor  enters 
satisfaction  of  it  on  record,  this  does  not  deprive  the  assignee  of  his 
priority  of  claim.  The  discharge,  however,  would  bar  all  equitable 
rights  of  the  assignor,  and  the  assignee  could  recover  only  to  the  ex- 
tent of  his  actual  interest  in  the  mortgage.'^ 

And  yet  the  cases  go  further  than  this,  and  hold  that  an  entry  of 
satisfaction  by  a  mortgagee,  after  he  has  parted  with  his  interest  in 
the  security,  will  not  discharge  the  mortgage  in  favor  of  one  who  had 
acquired  an  interest  in  the  land  before  the  discharge  was  made.''  He 
is  no  worse  off  than  he  supposed  himself  to  be  when  he  acquired  his 
interest;  and  there  is  no  reason  in  equity  why  the  person  really  en- 
titled to  the  mortgage  should  not  have  the  benefit  of  it  so  far  as  he  is 
concerned.'* 

A  mortgage  given  by  a  trustee  to  his  cestui  que  trust,  conditioned 
for  the  faithful  execution  of  the  trust,  can  not  be  discharged  by  his 
paying  the  money  to  himself,  nor  by  his  receiving  the  money  from 
a  purchaser  of  the  property.'^  A  mortgage  to  a  trustee  may  in  equity 

=»  Swarthout  T.  Curtis,  5  N.  Y.  301,  Long,  50  Nebr.  749,  70  N.  W.  401. 

55  Am.  Dec.  345.  "'Gibson  v.  Miln,  1  Nev.  526;   Fi- 

"^  Farmers'  Loan  &c.  Co.  v.  Wal-  delity  Ins.  Co.  v.  Shenandoah  Val. 

worth,     1     N.     Y.     433.      See    also  R.  Co.,  32  W.  Va.  244,  9  S.  B.  180 

Homoeopathic  Mut.   L.   Ins.  Co.  v.  (quoting  text). 

Marshall,  32  N.  J.  Bq.  103.  ^  Williams    v.    Paysinger,    15    S. 

^°Cox  V.  Ledward,  124  Pa.  St.  435,  Car.  171;    Lynch  v.  Hancock,  14  S. 

16  Atl.  826.  Car.  66;  Fidelity  Ins.  Co.  v.  Shenan- 

■"  Bly  V.  Scofield,  35  Barb.  (N.  Y.)  doah  Val.  R.  Co.,  32  W.  Va.  244,  9  S. 

330;     Morgan    v.    Chamberlain,    26  E.  180  (quoting  text). 

Barb.   (N.  Y.)   163;    Parker  v.  Ran-  "Quoted  with  approval  in  Lynch 

dolph,  10  S.  Dak.  402,  73  N.  W.  906;  v.  Hancock,  14  S.  Car.  66. 

Eastman  v.  Landon,  17  Wash.  48,  ^Hawkins  v.  Taylor,  61  Ga.  171. 
48    Pac.    739.     See    also    Smith    v. 
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be  discharged  by  the  cestui  que  trust.^"  A  release  executed  by  a  trustee 
in  a  deed  of  trust,  without  the  authority  of  the  cestui  que  trust,  and 
without  having  received  payment  of  the  debt  secured,  does  not  dis- 
charge the  lien.^^ 

The  release  of  a  trust  deed  by  the  trustee  without  authority  and 
without  the  payment  of  the  note  secured  thereby  does  not  discharge 
the  lien  as  between  the  parties  to  the  trust  deed,  nor  as  to  subsequent 
purchasers  chargeable  with  notice  of  breach  of  trust.  But  the  fact 
that  a  release  of  a  trust  deed  is  recorded  before  the  date  of  the  ma- 
turity of  the  note  secured  by  the  deed  is  not  a  circumstance  to  excite 
inquiry,  where  the  note  is  payable,  at  the  option  of  the  makers,  on  or 
before  its  maturity.^"  But  it  has  been  held  that  where  a  trust  deed 
authorizes  the  trustee  to  release  on  payment  of  the  debt  secured,  the 
trustee  is  without  power  to  release  except  on  payment,  and  that  a 
purchaser  of  the  property  must  be  held  to  have  knowledge  of  this 
limitation  through  the  record  of  the  trust  deed.** 

Under  a  statute  authorizing  a  mortgagee,  cestui  que  trust,  or  as- 
signee, or  the  executor  or  administrator  of  either,  to  release  a  mort- 
gage or  deed  of  trust  on  receiving  satisfaction,  and  providing  that  the 
trustee  need  not  join  in  acknowledgments  or  satisfaction  of  the  mort- 
gage or  deed  of  trust,  it  is  held  that  neither  a  trustee  nor  the  assignor 
of  a  note  has  power  to  release  a  deed  of  trust.*^ 

Where  by  the  terms  of  a  mortgage  the  interest  is  made  payable 
to  a  person  other  than  the  mortgagee  for  life,  and  after  his  death  a 
part  of  the  principal  sum  is  payable  to  the  mortgagee,  and  the  re- 
mainder is  to  be  invested  for  the  benefit  of  certain  minor  children, 
and  to  be  paid  to  them  when  they  should  become  of  age,  a  payment 
of  the  whole  amount  to  the  mortgagee  after  the  death  of  the  person 
to  whom  the  interest  was  payable  for  life,  and  after  the  children  had 

*'McBrlde    v.    Wright,    46    Mich.  v.  Merrlmon,  122  N.  Car.  731,  30  S. 

265,  9  N.  W.  275.  E.   321. 

"'  Lakenan  v.  Robards,  9  Mo.  App.  =»  Lennartz  v.  Quilty,  191  111.  174, 

179;  Fidelity  Ins.  Co.  v.  Shenandoah  60  N.  B.  913;   Mann  v.  Jummel,  183 

Val.  R.  Co.,  32  W.  Va.  244,  9  S.  B.  180  111.  523,  56  N.  E.  161;    Ogle  v.  Tur- 

(quoting  text).     See  also  Harker  v.  pin,  102  111.  148.      See  also  Williams 

Scudder,  15  Colo.  App.   69,  61  Pac.  v.  Jackson,  107  U.  S.  478,  27  L.  ed. 

197;   Vogel  v.  Troy,  232  111.  481,  83  529,  2  Sup.  Ct.  814;  Connecticut  Gen. 

N.  E.  960;   Chicago  &c.  R.  Land  Co.  L.   Ins.   Co.  v.   Bldridge,   102   U.   S. 

v.  Peck,  112  III.  408;   Lang  v.  Metz-  545,  26  L.  ed.  245;    Stlger  v.  Bent, 

ger,  86  111.  App.  117;    Armstrong  v.  Ill  111.  328. 

Robards,  81  Mo.  445;    Bendheim  v.  "Hurts  v.  Lemon,   19   Colo.  App. 

Morrow,  9  App.  DiV.  617,  75  N.  Y.  314,  75  Pac.  160. 

St.  1212,  41  N.  Y.  S.  812,  affd.  158  "  Hower  v.  Erwin,  221  Mo.  93,  119 

N.  Y.  729,  53  N.  E.  1123;  Woodcock  S.  W.  951. 
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attained  majority,  is  unautliorized,  and  a  discharge  executed  by  him 
will  be  set  aside  at  the  suit  of  the  beneficiaries.*'' 

§  958.  When  mortgage  is  held  by  two  or  more  jointly. — A  mort- 
gage held  by  two  or  more  persons  jointly  to  secure  a  joint  debt  may 
be  paid  to  any  one  of  them  and  he  can  effectually  discharge  it,  either 
by  an  entry  upon  the  record  or  by  a  deed  of  release.** 

Where  several  notes  were  secured  by  a  deed  of  trust,  the  owner  of 
one  of  such  notes  was  deemed  without  authority  to  discharge  the  lien, 
although  all  the  notes  had  been  paid;  only  the  payee,  or  his  assignee 
under  the  statute,  was  authorized  to  discharge  the  lien.** 

At  common  law  a  conveyance  in  fee  or  in  mortgage  constitutes  a 
joint  obligation;  but  in  nearly  all  the  states  such  a  conveyance  or 
mortgage  is  by  statute  turned  into  a  tenancy  in  common  unless  the 
instrument  expressly  states  that  the  property  is  to  be  held  in  joiat 
tenancy.*^  As  between  the  mortgagees,  he  who  receives  payment  is  a 
trustee  for  the  benefit  of  all  who  have  an  interest  in  the  fund;  but 
this  does  not  concern  the  mortgagor,  who  may  deal  with  one  as  repre- 
senting all.  TJpon  the  death  of  one  of  two  joint  holders  of  the  mort- 
gage, the  survivor  has  the  exclusive  right  to  receive  payment  and 
discharge  the  mortgage.*"  When,  however,  the  mortgage  secures  notes 
or  other  obligations  which  are  held  by  the  mortgagees  separately,  it 
is  necessary  that  all  of  them  should  join  in  receiving  pajrment  and  in 

"Waterman  v.  Webster,  108  N.  Y.  157,  15  N.  E.  380;  Upjohn  v.  Ewing, 

157,  15  N.  E.  380.  1  Ohio  Dec.  480,  10  West  Law  J.  155, 

"Goodwin  v.  Richardson,  11  Mass.  revd.  2  Ohio  St.  13;  Dllke  v.  Doug- 

469;     Bruce    v.    Bonney,    12    Gray  las,  5  Ont.  App.  68. 

(Mass.)    107,  71  Am.   Dec.  739.     In  "Busby  v.  Compton,  112  Mo.  App. 

Massachusetts  this  authority  is  giv-  569,  87  S.  W.  109. 

en  by  statute  1870,   ch.  171,  R.  L.  "Jones  on  Real  Property,  §  1782, 

1902,  ch.  127,  §  34,  though  it  existed  where  the  statutes  are  collected, 

before.     People  v.  Keyser,  28  N.  Y.  ■'"Gilson     v.     Gilson,      2      Allen 

226,  235,  84  Am.  Dec.  338;   Carman  (Mass.)    115;    Blake  v.   Sanborn,   8 

v.  Pultz,  21  N.  Y.  547,  550;    Stuyve-  Gray    (Mass.)    155;    People  v.  Key- 

sant  V.  Hall,  2   Barb.   Ch.    (N.  Y.)  ser,- 28  N.  Y.  226,  84  Am.  Dec.  338; 

151;    Bulkley  v.   Dayton,  14  Johns.  Burhans  v.  Burhans,  1  N.  Y.  S.  37, 

(N.  Y.)    387;    Pierson  v.  Hooker,  3  16  N.  Y.  St.  520.    A  mortgage  debt 

Johns.   (N.  Y.)   68,  3  Am.  Dec.  467;  made  payable  "to  the  heirs  or  legal 

Penn  v.  Butler,  4  Dall.   (Pa.)    354;  representatives"    of    the    mortgagee 

Bowes  V.  Seeger,  8  Watts  &  S.  (Pa.)  within  a  specified  time  after  the  de- 

222.     See  also  Wall  v.   Bissell,  125  cease  of  the  mortgagee,  "or  his  wife, 

U.  S.  382,  31  L.  ed.  772,  8  Sup.  Ct.  or  the  survivor  of  them,"  is,  after 

979;   Wright  v.  Ware,  58  Ga.  150;  the  death  of  both,  payable  to  his 

Lyman   v.   Gedney,   114   111.   388,  29  personal  representative  and  not  to 

N.  E.  282,  55  Am.  Rep.  871;  Hubbard  hers.     Briggs  v.  Briggs,  134  Pa.  St. 

V.  Jasinski,  46  111.  160;   Flanigan  v.  514,  19  Atl.  677.     See  also  Pearce  v. 

Seelye,  53  Minn.  23,  55  N.  W.  115;  Savage,    45    Maine    90;   Goodwin  v. 

Waterman  v.   Webster,   108   N.   Y.  Richardson,  11  Mass.  469. 
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making  discharge  of  the  mortgage;*'  and  of  course,  upon  the  death 
of  the  holder  of  a  separate  obligation,  his  representative  must  join  in 
a  discharge. 

Moreover,  the  fact  that  a  mortgage  to  two  or  more  persons  secures 
several  notes  or  bonds  is  enough  to  put  a  subsequent  purchaser  upon 
inquiry,  and  to  charge  him  with  notice  of  the  separate  interest  of  the 
other  mortgagee,  or  of  the  interest  of  an  assignee  of  any  of  the  several 
obligations.^' 

When  one  mortgagee  assents  to  a  release  made  by  a  joint  mortgagee, 
and  receives  a  part  of  the  money  paid  to  obtain  it,  having  knowledge 
of  the  facts,  he  is  bound  by  the  release,  even  in  case  the  release  alone 
would  not  bind  him.^" 

Where  there  are  two  or  more  joint  mortgagees,  who  are  each  owners 
in  severalty  of  a  part  of  the  mortgage  debt,  one  of  them  may  so  act  as 
to  merge  his  own  mortgage  interest  without  affecting  that  of  another.^" 
Where  two  persons  jointly  loan  money,  but  take  a  mortgage  as  security 
to  one  of  them  alone,  after  his  death  a  release  executed  by  the  other 
is  valid,  for  as  surviving  joint  creditor  he  has  authority  to  control  the 
collection  of  the  debt.  Though  he  executed  the  release  "as  executor," 
he  having  been  appointed  executor  of  the  will  of  the  other  creditor, 
but  failing  to  qualify,  the  release,  though  void  in  the  capacity  of  ex- 
ecutor, is  valid  as  being  made  by  him  as  a  joint  creditor.^^ 

§  959.     Discharge  by  personal  representatives,  heirs,  and  trustees. — 

An  executor  or  administrator  of  a  deceased  mortgagee  is  the  proper 
person  to  receive  payment  of  the  mortgage  debt  and  discharge  it  of 
record. ^^  He  has  full  control  of  the  personal  estate  of  the  deceased,  and 
may  sell,  release,  or  exchange  at  his  pleasure  a  mortgage  belonging  to 
the  estate,  and  the  transaction,  if  without  fraud,  is  binding  upon  the 
estate^'  though  without  the  consent  of  the  other  executor  or  adminis- 
trator.^* Thus  payment  in  full  by  the  mortgagor  to  one  of  the  execu- 

"  Burnett     v.     Pratt,     22     Pick,  also  Treadwell  v.  Brooks,  50  Conn. 

(Mass.)    556.     See   also   Ingram   v.  262;  Connecticut  Mut.  L.  Ins.  Co.  v. 

Kirkpatrick,    43    N.    Car.    62.      See  Talbot,  113  Ind.  873,  14  N.  E.  586, 

ante  §  794.  3  Am.  St.   655;    Ely  v.   Scofield,  35 

"Lynch  v.  Hancock,  14  S.  Car.  66.  Barb.    (N.   Y.)    330;    In   re   Schoen- 

*  Hubbard  v.  Jasinski,  46  111.  160.  berger's  Estate,  11  Pa.  Co.  Ct.  534; 

™Loomer      v.      Wheelwright,      3  CoUamer  v.    Langdon,    29    Vt.    32; 

Sandf.  Ch.  (N.  Y.)  135.  Weir  v.  Mosher,  19  Wis.  311;  Brink- 

"Wall   V.   Bissell,   125   U.   S.   382,  man  v.  Jones,  44  Wis.  498. 

31  L.  ed.  772,  8  Sup.  Ct.  979.  ==  Stribling  v.   Splint  Coal  Co.,  31 

''Dayton     v.     Dayton,    7    Bradw.  W.  Va.  82,  5  S.  E.  321. 

(III.)  136.    So  by  statute  in  Illinois.  "Crawford  v.  Simon,  159  Pa.  St. 

Rev.   Stat.   1874,   ch.   95,   §   9.     See  585,  28  Atl.  491. 
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tors  of  the  mortgagee  entitles  him  to  an  entry  of  satisfaction,  though 
made  without  the  consent  of  the  other  executor.^''  But  though  one  is 
named  as  executor  by  a  will,  he  has  no  authority  to  make  a  release  till 
he  has  qualiiied  as  such.°' 

When  tlie  consideration  for  a  release  by  the  executor  moves  to  him- 
self only,  and  the  mortgagor  has  knowledge  of  this  fact,  the  release  is 
Toidable.^^  Where  a  mortgagee  indorsed  a  mortgage  note  as  paid, 
with  the  date  and  his  own  signature,  and  directed  another  person  to 
deliver  the  note  and  mortgage  to  the  mortgagor,  it  was  held  that  a 
valid  delivery  was  not  made  when  the  mortgagee  died  before  the  de- 
livery, and  the  mortgage  was  not  discharged.^*  The  heir  or  next  of 
kin  has  no  authority  as  such  to  receive  payment  and  execute  a  dis- 
charge.^'  But  in  the  case  of  a  mortgage  to  the  'Tieirs"  of  husband 
and  wife,  the  children  alone  can  release  the  debt;  the  surviving  hus- 
band has  no  such  power.""  One  of  two  executors  may  receive  payment 
of  a  mortgage  belonging  to  the  estate  under  their  charge,  and  give  a 
valid  release,  whether  the  mortgage  was  made  to  the  testator  or  to 
the  executors  as  such;  and  an  administrator  has  the  same  power."^ 
This  is  so  even  where  the  will  makes  the  executors  trustees,  and  di- 
rects them  to  retain  the  mortgage,  with  other  securities,  for  the  pur- 
poses of  the  trust,  unless  it  appears  that  the  estate  has  been  settled  and 
that  the  securities  are  held  by  them  as  trustees,  or  that  not  enough 

"'' Crawford  v.  Simon,  159  Pa.  St.  lute  power  of  disposal  over  the  per- 

585,  28  Atl.  491.  sonal  effects  of  his  testator,  and  that 

« "Wall  V.  Bissell,  125  V.  S.  382,  31  they  can  not  be  followed  by  credlt- 

L.  ed.  772,  8  Sup.  Ct.  979.  ors  nor  legatees  into  the  hands  of  an 

"Weir  V.  Mosher,  19  Wis.  311.  alienee.    This  results  from  the  fact 

"*  Wittman    v.    Pickens,    33    Colo,  that  in  many  instances  the  executor 

484,  81  Pac.  299.  must  sell  in  order  to  perform  his 

»» Woodruff  v.  Mutschler,  34  N.  J.  duty  in  paying  debts,  etc.,  and  no 

Eq.  33.  one  would  deal  with  him  if  liable 

""  Heilig  V.   Heilig,   28  Pa.   Super,  afterward    to    be   called   to    an   ac- 

Ct.  396.  count.    Coexecutors  are  regarded  as 

^  People  V.  Keyser,  28  N.  Y.  226,  an  individual  person,  and  the  acts 
228,  84  Am.  Dec.  338;  People  v.  of  any  of  them  in  respect  to  the  ad- 
Miner,  37  Barb.  (N.  Y.)  466,  23  How.  ministration  of  the  effects  are 
Pr.  223;  Wheeler  v.  Wheeler,  9  Cow.  deemed  to  be  the  acts  of  all.  *  *  * 
(N.  Y.)  34;  Bogert  v.  Hertell,  4  An  executor's  duty  is  not  like  that 
Hill  (N.  Y.)  492;  Douglass  v.  Satter-  of  a  trustee,  in  whom  property  is 
lee,  11  Johns.  (N.  Y.)  16;  Murray  v.  vested,  not  for  administration  or 
Blatchford,  1  Wend.  (N.  Y.)  583,  19  sale,  but  custody  and  management 
Am.  Dec.  537.  In  this  case  the  pre-  for  his  cestui  que  trust."  See  also 
vious  decisions  are  noticed  at  Shaw  v.  Spencer,  100  Mass.  382; 
length.  Fesmire  v.  Shannon,  143  Leltch  v.  Wells,  48  N.  Y.  585;  De 
Pa.  St.  201,  22  Atl.  898;  Wood's  Ap-  Haven  v.  Williams,  80  Pa.  St.  480; 
peal,  92  Pa.  St.  379,  per  Trunkey,  J. :  Jones  on  Pledges,  §  482.  See  ante  § 
"It  is  a  general  rule  of  law  and  796. 
equity  that  an  executor  has  an  abso- 
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securities  remain  in  their  hands  to  fulfil  the  trust.  Prima  facie  the 
discharge  is  valid.'^  Trustees  must  generally,  in  all  matters  which 
involve  judgment  and  direction,  act  jointly;  but  under  some  circum- 
stances one  trustee  may  receive  payment  of  a  mortgage  and  enter  sat- 
isfaction, as,  for  instance,  when  he  is  an  acting  trustee,  and  his  co- 
trustee is  absent  from  the  country  for  a  long  period. 

It  seems  that  an  executor  or  administrator  may  make  a  valid  dis- 
charge of  a  mortgage  which  a  mortgagee  held  as  "trustee,"  when  there 
is  nothing  to  show  the  nature  of  the  trust,  and  no  new  trustee  has  been 
appointed  to  execute  the  trust.®*  A  mortgage  made  or  assigned  to 
one  as  "trustee,"  without  any  further  declaration  of  the  trust,  may 
be  discharged  by  him  by  a  release  signed  as  "trustee.""* 

Where  the  widow  of  a  mortgagee  procured  another  mortgage  from 
the  mortgagor  running  to  herself  and  surrendered  the  first  mortgage, 
alleging  that  the  money  loaned  was  hers,  in  a  suit  by  the  mortgagee's 
administrator  to  foreclose  the  first  mortgage  it  was  held  that  the  bur- 
den of  proof  was  on  the  widow  to  show  that  the  money  loaned  be- 
longed to  her  and  not  to  the  husband,  and  that  failing  in  this  the 
mortgage  must  be  held  void.*° 

If  a  guardian  to  whom  a  note  and  mortgage  are  payable  receives 
payment  and  assigns  the  mortgage  after  the  ward  is  of  full  age,  in 
the  absence  of  any  objection  by  the  ward,  third  persons  can  not  call 
in  question  the  guardian's  authority.^* 

§  960.    Whether  foreign  executor  can  make  valid  discharge. — 

Whether  a  foreign  executor  or  administrator  can  make  a  valid  dis- 
charge of  a  mortgage  has  sometimes  been  a  matter  of  doubt.  His  re- 
ceipt for  the  money  undoubtedly  discharges  the  debt;  but  under  the 
present  system  of  recorded  titles  it  is  a  matter  of  importance  that  the 
authority  of  the  executor  or  administrator  should  be  a  matter  of  record 
in  the  state  where  the  land  is  situated  and  the  discharge  is  to  be  re- 
corded; and  for  this  reason  it  is  necessary  to  require  an  administra- 
tion to  be  taken  upon  the  estate  of  the  mortgagee  or  other  holder  of  a 
mortgage  in  the  state  where  the  mortgaged  premises  are  situate,  be- 
fore making  payment  of  the  incumbrance."' 

"'Bogert  V.  Hertell,  4  Hill  (N.  Y.)  175,   20   Atl.   781.     See  also   In  re 

492;   Weir  v.  Mosher,  19  Wis.  311;  Buchner,  202  Fed.  979. 

Fesmire  v.  Shannon,  143  Pa.  St.  201,  <»Truax  v.  White   (N.  J.),  11  Atl. 

22  Atl.  898,  an  instructive  case.  735. 

'"Sturtevant  v.  Jaques,  14     Allen  "  Hippee   v.   Pond,    77    Iowa    235, 

(Mass.)   523,  527.  42  N.  W.  192. 

**  Carter  v.  Van  Bokkelen,  73  Md.  ""  Hutchins  v.  State  Bank,  12  Mete. 
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Wliile,  therefore,  an  executor  or  administrator  appointed  in  one 
state  may  receive  payment  of  a  mortgage  upon  land  in  another,  if  it 
be  voluntarily  made/'  yet  the  courts  of  the  state  in  vrhich  the  land  is 
situate  will  not  aid  him  in  enforcing  payment  until  he  is  authorized 
to  act  by  the  proper  tribunal  of  such  state.®' 

The  disability  of  a  foreign  executor  or  administrator  to  maintain 
a  suit  to  foreclose  a  mortgage  in  another  state  does  not  attach  to  the 
subject-matter  of  the  action,  but  to  the  person  of  the  plaintiff.'" 

Doubtless  the  foreign  executor  or  administrator  might  exercise  a 
power  of  sale;  but  a  practical  diflBculty  about  his  doing  so  would  be 
that  no  judicious  person  would  take  the  title  which  he  could  give.  He 
might  also  assign  the  mortgage  to  a  resident  of  the  state  in  which 
the  land  is  situated,  if  any  one  could  be  found  to  take  such  an  assign- 
ment. But  he  would  not  be  allowed  to  prosecute  a  suit  in  his  repre- 
sentative capacity  for  foreclosure  in  a  state  where  he  had  not  received 
appointment.''^ 

§  960a.  How  corporation  acts. — A  discharge  by  a  corporation 
should  be  executed  by  its  president  or  other  officer  with  a  certificate 
signed  by  the  secretary  of  the  corporation  showing  a  vote  of  the  di- 
rectors authorizing  such  officer  to  make  a  discharge.  A  copy  of  such 
a  vote  is  evidence  of  the  officer's  authority  without  producing  the 
records  in  case  these  are  out  of  the  state.'^ 

The  trustee  of  a  mortgage  has  no  power  to  release  any  part  of  the 

(Mass.)    421,   425;    Stone   v.    Scrip-  Am.  Deo.  389;    Morrell  v.  Dickey,  1 

ture,  4  Lans.    (N.  Y)    186;    Dial  v.  Johns.   Cii.    (N.  Y.)    153;    Vroom  v. 

Gary,  14  S.  Car.  572,  37  Am.  Rep.  Van  Home,  10  Paige    (N.  Y.)    549, 

737;    Hayes  v.  Llenlokken,  48  Wis.  42  Am.  Dec.  94;  Dial  v.  Gary,  14  S. 

509,  4  N.  W.  584.     See  ante  §  797.  Car.  573,  37  Am.  Rep.  737. 

='Greves  v.  Shaw,  173  Mass.  205,  ™  Peterson   v.   Chemical  Bank,  32 

209,  53  N.  E.  372  and  cases  cited;  N.  Y.  21,  29  How.  Pr.  240,  88  Am. 

Dexter  v.   Berge,   76   Minn.   216,  78  Dec.  298,  a£Eg.  27  How.  Pr.  491,  25 

N.  W.  1111;    Babcock  v.  Collins,  ,60  N.  Y.  Sup.  Ct.  605;   Smith  v.  "Webb, 

Minn.  73,  61  N.  W.  1020;  Putnam  v.  1  Barb.   (N.  Y.)   230;    Smith  v.  Tif- 

Pitney,  45  Minn.  242,  47  N.  W.  790.  fany,  16  Hun  (N.  Y.)   552. 

See  also  Vroom  v.  Van  Home,   10  "Trecothick  v.   Austin,   4   Mason 

Paige  (N.  Y.)  549,  42  Am.  Dec.  94.  (U.  S.)  16,  33. 

«» Petersen  v.  Chemical  Bank,  32  "Swasey  v.  Emerson,  168  Mass. 
N.  Y.  22,  29  How.  Pr.  240,  98  Am.  118,  46  N.  E.  426;  Commonwealth 
Dec.  298;  Parsons  v.  Lyman,  20  N.  v.  Reading  Sav.  Bank,  137  Mass. 
Y.  103,  112;  Vermilya  v.  Beatty,  6  431,  440.  See  also  England  v.  Dear- 
Barb.  (N.  Y.)  429;  Doolittle  v.  born,  141  Mass.  590,  B92,  6  N.  E. 
Lewis,  7  Johns.  Oh.   (N.  Y.)   45,  4  837. 
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mortgaged  property  unless  expressly  authorized  so  to  do/^  nor  to  dis- 
charge the  mortgage  while  a  part  of  the  bonds  are  still  outstanding.'* 

§  961.     Who  may  receive  payment  after  assignment  of  mortgage. — 

An  assignee  of  a  mortgage  by  a  formal  assignment  has,  of  course, 
the  right  to  receive  payment  and  power  to  make  due  acquittance 
of  it.'^  But,  as  already  noticed,''^  although  his  assignment  has  been 
duly  recorded,  he  makes  himself  liable  to  loss  if  he  fails  to  give  notice 
to  the  debtor  of  his  ownership  of  the  security ;''  for  until  he  does  this 
the  debtor  is  justified  in  paying  to  the  mortgagee,  only  that  in  making 
payment  of  the  whole  amount  of  the  debt  his  neglect  to  require  the 
surrender  of  the  note  or  bond  might  invalidate  the  payment.  Kot 
only  should  the  debtor  require  the  production  of  the  evidence  of  the 
debt,  as  proof  of  authority  to  receive  payment  of  it,  but  for  the  further 
reason  that,  upon  discharging  the  debt,  he  is  entitled  to  have  the  evi- 
dence of  it  delivered  up  to  be  canceled.''^ 

But  payment  to  the  record  holder  of  a  mortgage  securing  a  nego- 
tiable instrument  has  been  held  not  a  payment  as  against  a  bona  fide 
holder  of  the  note  and  mortgage  for  value  before  maturity,  though 
no  assignment  has  been  recorded.''^ 

A  release  or  discharge  by  one  claiming  to  be  assignee  of  the  mort- 
gage, when  in  fact  he  is  a  stranger  thereto,  is  of  course  void.*" 

One  appearing  of  record  to  be  the  assignee  of  a  mortgage  by  a  for- 
mal assignment  has,  as  to  third  persons,  the  power  to  discharge  it, 
although  he  has  sold  the  mortgage  to  another,  who  has  allowed  the 
mortgage  and  note  to  remain  in  the  assignee's  hands,  and  has  given 
no  notice  of  his  right  to  the  mortgagor.'^ 

If  payment  be  made  to  the  mortgagee  after  he  has  assigned  the 
mortgage,  the  debt  will  not  thereby  be  discharged  unless  the  mort- 
gagee is  the  assignee's  agent  with  power  to  receive  such  payment,  or 

''Union    Trust    Co.    v.    Southern  ™  See  ante  §§  479,  791,  956. 

Inland  Nav.  &c.  Co.,  130  U.  S.  566,  "Williams  v.  Jackson,  107  U.   S. 

32  L.  ed.  1043,  9  Sup.  Ct.  606;  Mayor  478,  27  L.  ed.  529,  2  Sup.  Ct.  814. 

&c.  V.  United  R.  &c.  Co.,  108  Md.  64,  '» In  re  Coster,  2  Johns.  Ch.    (N. 

69   Atl.    436,    16   L.   R.   A.    (N.    S.)  Y.)   503. 

1006;    Gibson    v.    American   L.   &c.  "Assets  Realization  Co.  v.  Clark, 

Co.,  58  Hun  443,  35  N.  Y.  St.  192,  12  205  N.  Y.  105,  98  N.  B.  457,  41  L. 

N.  Y.  S.  444.  R.  A.  (N.  S.)  462;  Marling  v.  Jones, 

■"■  Moore  v.   Ensley,   112   Ala.   228,  138  Wis.  82,  119  N.  W.  931. 

20  So.  744;  Chicago  &c.  R.  Land  Co.  «'Wiscomb  v.  Cubberly,  51  Kans. 

v.  Peck,  112   111.   408;    Fidelity  &c.  580,    33    Pac.    320;    De    LaureaJ   v. 

Co.  V.  Shenandoah  Valley  R.  Co.,  32  Kemper,  9  Mo.  App.  77. 

W.  Va.  244,  9  S.  E.  180.  "Peaks   v.    Dexter,    82   Maine   85, 

'"  Lowry  v.  Bennett,  119  Mich.  301,  19  Atl.  100.      See  also  Wiscomb  v. 

77  N.  W.  935.  Cubberly,  51  Kans.  580,  33  Pac.  320. 
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unless  the  mortgagee  has  possession  of  the  mortgage  and  note  at  the 
time  of  such  payment.^^ 

After  an  assignment  of  a  mortgage,  and  notice  of  it  to  the  mort- 
gagor, no  transaction  between  the  mortgagor  and  the  mortgagee  can 
defeat  the  assignee's  right  to  enforce  the  note  and  mortgage.^  ^  If  the 
mortgage  be  transferred  at  the  request  of  the  mortgagor  as  security 
for  another  debt  of  his,  and  the  mortgagee  is  secured  in  some  other 
way,  or  is  paid,  the  mortgage  remains  a  valid  security  in  the  hands  of 
the  assignee.** 

But  if  the  assignee  leaves  the  bond  and  mortgage  and  assignment 
in  the  hands  of  the  mortgagee  as  his  agent  to  collect  the  interest,  or 
even  the  bond  alone,  and  he  receives  a  part  of  the  principal,  which 
he  fails  to  pay  over  to  the  assignee,  the  latter  is  bound  by  the  pay- 
ment.*" Such  a  payment,  made  after  the  assignee  has  withdrawn  the 
papers  from  the  mortgagee  and  revoked  his  authority,  would  not 
bind  the  assignee. 

Where  the  recording  of  an  assignment  is  not  notice  to  the  mortga- 
gor of  the  assignment,  and  the  bond  or  note  is  left  in  the  hands  of 
the  mortgagee,  after  an  assignment  duly  recorded,  the  mortgagor  may 
in  good  faith  pay  the  mortgage  debt  to  the  mortgagee  and  a  release 
by  the  latter  of  record  is  an  eSectual  discharge  of  the  mortgage.** 
Where,  pending  an  action  to  foreclose  a  mortgage,  the  mortgagee  exe- 
cuted an  assignment  of  the  mortgage  and  debt,  and  then  settled  with 
the  mortgagor  and  released  the  property  to  him,  the  discharge  was  held 
to  prevail  as  against  the  assignment.*' 

But  an  assignee  of  a  mortgage  who  merely  holds  the  title  for  the 
benefit  of  another  who  paid  the  consideration  for  the  assignment,  can 
not  make  a  valid  discharge  of  the  mortgage  without  consideration  to 
one  who  has  knowledge  that  the  assignee  paid  nothing  for  the  assign- 
ment.** 

§  962.  Authority  of  equitable  assignee  to  receive  payment. — Where 
a  person  takes  an  assignment  of  a  mortgage,  assignable  only  in  equity, 

""California  Title  Ins.  &c.  Co.  v.  » Emery  v.  Gordon,  33  N.  J.  Eq. 

Kuchenbeiser,  20  Cal.  App.  11,  127  447. 

Pac.    1039;     Battle    v.    Tiedgen,    77  "Pettus  v.  McGowan,  37  Hun  (N. 

Nebr.  799,  116  N.  W.  959.  Y.)  409. 

«» Lehman    Bros.    v.    McQueen,    65  ''  Mason  v.  Beach,  55  Wis.  607,  13 

Ala.  570;  Center  v.  Elgin  City  Bank-  N.  W.  884. 

ing  Co.,  185  111.  534,  57  N.  E.  439.  ''Jones  v.  Jones,  66  N.  H.  198,  20 

«  Sheddy  v.  Geran,  113  Mass.  378.  Atl.  929. 
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he  must  give  notice  of  such  assignment  to  the  mortgagor,  if  he  would 
protect  himself  from  payment  to  the  original  holder.*' 

After  an  equitable  assignment  of  the  mortgage  by  an  indorsement 
of  the  mortgage  note,  or  by  a  delivery  of  it  merely  with  a  power  of 
attorney  to  collect  it  in  the  name  of  the  assignor,  a  payment  to  the 
assignor  and  a  discharge  by  him  will  not  discharge  the  mortgage.'" 

The  fact  that  the  mortgagor,  on  making  payment  to  an  equitable 
assignee  who  has  possession  of  the  securities,  demands  and  receives 
indemnity  against  loss,  knowing  that  another  person  makes  claim  to 
the  mortgage  by  a  formal  assignment,  is  not  a  suspicious  circum- 
stance affecting  the  validity  of  the  equitable  assignment.'^  The  mort- 
gagee may,  however,  at  the  request  of  the  assignee,  make  a  valid  dis- 
charge of  the  mortgage  of  record.  Where  a  mortgage  secured  five 
notes,  and  when  the  first  was  paid,  the  mortgagee,  who  had  assigned 
the  mortgage,  by  direction  of  the  assignee  executed  a  discharge  which 
acknowledged  full  payment  and  satisfaction  of  the  within  note  and 
mortgage,  it  was  held  that  the  terms  of  the  discharge  gave  no  notice 
to  subsequent  purchasers  that  the  remaining  four  notes  were  unpaid.'^ 

§963.  One  who  holds  mortgage  as  collateral. — One  who  holds  a 
mortgage  by  assignment  as  collateral  security  for  a  sum  smaller  than 
the  mortgage  debt  may  receive  payment,  or  may  compel  payment  by 
foreclosure;  and  holding  the  mortgage  title  of  record,  he  may  give  a 
valid  discharge.  If  he  collects  a  sum  more  than  sufficient  to  pay  the 
debt  due  him,  he  will  hold  the  surplus  in  trust  for  his  assignor.'^ 

When  the  debt,  to  secure  which  the  mortgage  has  been  transferred 
as  collateral  security,  has  been  paid,  a  payment  of  the  mortgage  debt 
to  the  mortgagee  and  a  discharge  by  him  are  valid,  though  the  mort- 
gagor knew  when  he  made  the  payment  that  the  mortgage  had  been 
so  transferred.'* 

Where  a  mortgagee  assigned  the  mortgage  as  collateral  security, 
and  afterward  received  payment  of  the  debt,  but  failed  to  turn  it  over 
to  the  assignee,  the  landowner  who  made  the  payment  with  construct- 
ive notice  of  the  assignment  can  not  defeat  foreclosure  on  the  ground 

™  Napieralski   v.    Simon,   198    111.  "'  Haesclg  v.  Brown,  34  Mich.  503. 

384,  64  N.  E.  1042.  "Beal  v.  Stevens,  72  Cal.  451,  14 

•"Mutual   Benefit   L.    Ins.    Co.   v.  Pac.  186. 

Huntington,   57   Kans.   744,   48   Pac.  »^  Norton  v.  Warner,   3   Edw.    (N. 

19;  Burhans  v.  Hutcheson,  25  Kans.  Y.)    106;    Slee  v.   Manliattan  Co.,  1 

625;     Cutler     v.     Haven,     8     Pick.  Paige  (N.  Y.)  48;  Reynolds  v.  Rees, 

(Mass.)    490;    Torrey  v.  Deavltt,  53  23  S.  Car.  438. 

Vt.  331;  Gordon  V.  Mulhare,  13  Wis.  "Seymour    v.    Laycock,    47   Wis. 

22.    See  ante  §§  817,  956a.  272,  12  N.  W.  297. 


§  964 


PAYMENT  AND   DISCHARGE 


556 


that  the  assignee  is  estopped  to  deny  mortgagee's  agency  for  the  pur- 
pose of  collecting  the  debt  without  proving  the  agency  or  facts  con- 
stituting an  estoppel.*^ 

§  964.  Agency  to  receive  payment. — Payment  may  be  made  to  a 
duly  authorized  agent,  and  hii  agency  may  be  inferred  from  pos- 
session of  the  securities.'*  As  a  general  rule,  a  mortgage  debtor  is 
authorized  to  infer  that  an  attorney  or  agent  who  has  been  employed 
to  make  a  loan  and  retains  possession  of  the  bond  and  mortgage  is 
empowered  to  receive  payment  of  both  the  interest  and  of  principal.^' 
But  this  inference  is  founded  on  his  custody  of  the  securities  with  the 
mortgagee's  consent,  and  it  ceases  when  these  are  withdrawn  by  the 
creditor  ;°*  and  it  is  incumbent  on  the  debtor,  who  relies  upon  a  pay- 


»=  Battle  V.  Tiedgen,  85  Nebr.  276, 
122  N.  "W.  890. 

■"  Donaldson  v.  Wilson,  60  Mich. 
86,  44  N.  W.  429,  1  Am.  St.  487;  Du- 
gan  V.  Lyman  (N.  J.  Bq.),  23  Atl. 
657.  See  also  Wilcox  v.  Carr,  37 
Fed.  130;  Kent  v.  Congdon,  33  Fed. 
228;  Scruggs  v.  Scottish-American 
Mtg.  Co.,  54  Ark.  566,  16  S.  W.  563; 
Schultz  v.  Sroelowitz,  191  111.  249,  61 
N.  E.  92;  Thornton  v.  Lawther,  169 
111.  228,  48  N.  E.  412;  Sessions  v. 
Kent,  75  Iowa  601,  39  N.  W.  914; 
Jones  v.  Dulick,  8  Kans.  App.  855, 
55  Pac.  522;  Lynn  v.  Hanson,  75 
Minn.  346,  77  N.  W.  976;  Bailey  v. 
Anderson,  75  Minn.  49,  77  N.  W.  414; 
Mumford  v.  Knox,  50  Mo.  App.  356; 
Bull  V.  Mitchell,  47  Nebr.  647,  66  N. 
W.  632.  But  see  Thacker  v.  Med- 
bury,  33  R.  I.  37,  80  Atl.  186. 

"  Harbach  v.  Colvin,  73  Iowa  638, 
35  N.  W.  663;  Donaldson  v.  Wilson, 
79  Mich.  181,  44  N.  W.  429;  Dwight 
V.  Lenz,  75  Minn.  78,  77  N.  W.  546; 
Hagerman  v.  Sutton,  91  Mo.  519; 
Lee  V.  Clark,  89  Mo.  553,  1  S.  W. 
142;  Central  Trust  Co.  v.  Folsom, 
167  N.  Y.  285,  60  N.  E.  599,  revg. 
38  App.  Div.  295;  Brewster  y. 
Carnes,  103  N.  Y.  556,  9  N.  E.  323; 
Hatfield  v.  Reynolds,  34  Barb.  (N. 
Y.)  612;  Merrltt  v.  Cole,  9  Hun  (N. 
Y.)  98;  Van  Keuren  v.  Corkins,  4 
Hun  (N.  Y.)  129,  66  N.  Y.  77;  War- 
drop  V.  Dunlop,  1  Hun  (N.  Y.)  325; 
Williams  v.  Walker,  2  Sandf.  Ch. 
(N.  Y.)  325;  Knight  v.  Jackson,  36 
S.  Car.  10,  14  S.  E.  982;  Crane  v. 
Gruenewald,   120  N.  Y.  2Y4,  2"4  N. 


E.  456,  revg.  44  Hun  630.  Mr.  Jus- 
tice Parker,  delivering  the  opinion, 
said:  "This  rule  comprises  two 
elements:  First,  possession  of  the 
securities  by  the  attorney  with  the 
consent  of  the  mortgagee;  and,  sec- 
ond, knowledge  of  such  possession 
on  the  part  of  the  mortgagor.  The 
mere  possession  of  the  securities 
by  the  attorney  is  not  sufficient.  The 
mortgagor  must  have  knowledge  of 
the  fact.  It  would  not  avail  him 
to  prove  that  subsequent  to  a  pay- 
ment he  discovered  that  the  securi- 
ties were  in  the  actual  custody  of 
the  attorney  when  it  was  made;  for 
he  could  not  have  been  misled  or 
deceived  by  a  fact  the  existence  of 
which  was  unknown  to  him.  It  is 
the  Information  which  he  acquires 
of  the  possession  which  apprises 
him  that  the  attorney  has  apparent 
authority  to  act  for  the  principal. 
It  is  the  appearance  of  authority  to 
collect,  furnished  by  the  custody  of 
the  securities,  which  justifies  him 
in  making  payment;  and  it  is  be- 
cause the  mortgagor  acts  in  reliance 
upon  such  appearance — an  appear- 
ance made  possible  only  by  the  act 
of  the  mortgagee  in  leaving  the  se- 
curities in  the  hands  of  an  attor- 
ney— ^that  estops  the  owner  from  de- 
nying the  existence  of  authority  in 
the  attorney  which  such  possession 
indicates." 

"'Schenk  v.  Dexter,  77  Minn.  15, 
79  N.  W.  526;  Trull  v.  Hammond, 
71  Minn.  172,  73  N.  W.  642;  Cox  v. 
Cutter,  28  N.  J.  Eq.  13;   Brown  v. 
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ment  so  made  to  an  attorney  or  agent,  to  show  that  the  securities  were 
rightfully  in  his  possession  when  he  made  the  payment,  unless  the 
action  of  the  creditor  be  such  as  to  estop  him  from  denying  the 
agency.'*  The  son  of  a  mortgagee  in  possession  of  the  papers  is  pre- 
sumed to  have  authority  to  receive  payments,  but  this  presumption  of 
course  ceases  upon  his  father's  death.^  A  legatee  who  is  entitled  to 
the  interest  of  a  mortgage  for  life,  having  possession  of  the  bond  or 
note,  may  be  presumed  to  be  authorized  to  receive  the  interest;  but 
this  presumption  would  not  extend  to  a  collection  of  the  principal.^ 

Where  a  trustee  in  a  deed  of  trust  releases  the  trust  deed  without 
actual  authority,  without  receiving  payment  of  the  debt,  and  without 
producing  the  securities,  the  mortgagor  making  payment  has  notice 
of  the  trustee's  want  of  authority  to  receive  payment.^ 

In  making  payments  to  an  agent  the  mortgage  debtor  should  be 
assured  of  his  continued  authority  to  act  for  the  owner  of  the  mort- 
gage; and  such  assurance  of  this  as  may  be  derived  from  his  posses- 
sion of  the  mortgage  note  or  bond,  and  indorsement  thereon  of  the 
payment,  would  be  omitted  only  through  great  negligence.*  Authority 
of  an  agent  to  receive  interest  or  principal  on  a  mortgage  can  not  be 
inferred  from  the  fact  that  the  agent  had  collected  and  paid  over  to 
the  mortgagee  interest  on  other  mortgages.^  Even  authority  to  collect 
the  interest  upon  a  mortgage  does  not  afford  ground  for  inferring 
authority  to  collect  the  principal,  where  the  agent  is  not  intrusted 
with  the  possession  of  the  securities.'    The  mortgagor  is  bound  to 

Blydenburgh,   7  N.  Y.  141,   57  Am.  Miller  v.   Mitchell,   58   W.  Va.   431, 

Dec.  506;  Megary  v.  Funtis,  5  Sandf.  52  S.  E.  478. 

(N.  Y.)  376.  "See    Kimball    v.     Goodburn,     32 

"  Harrison    v.    Legore,    109    Iowa  Mich.  10,  as  to  discharge  of  a  mort- 

618,  80  N.  W.  670;    Security  Co.  v.  gage  already  paid,  executed  by  the 

Graybeal,    85    Iowa   543,    52    N.    W.  last  secretary  of  the  company. 

497;    Hippee  v.  Pond,  77  Iowa  235.  "Bagnell  v.  Walker,  65  Ark.  325, 

42  N.  W.  192;    Artley  v.  Morrison,  46  S.  W.  126,  53  S.  W.  570;  Budd  v. 

.73  Iowa  132,  34  N.  W.  779;   Draper  Broen,  75  Minn.  316,  77  N.  "W.  979; 

v.  Rice,  56  Iowa  114,  7  N.  W.  524,  Richards  v.  "Waller,  49  Nebr.  639,  68 

8  N.  "W.   797;    Fisher  v.  Lodge,   50  N.  W.  1053    (quoting  text) ;   Cox  v. 

Iowa  459;   Tappan  v.  Morseman,  18  Cutter,   28  N.  J.  Eq.   13;    Smith  v. 

Iowa  499;    Haines  v.  Pohlmann,  25  Kidd,  68  N.  Y.  130. 

N.  J.  Eq.  179;   Smith  v.  Kidd,  68  N.  «  Security  Co.  v.  Graybeal,  85  Iowa 

Y.  130,  23   Am.   Rep.   157;    Lane  v.  543,   52   N.   W.   497;    Hollenbeck   v. 

Duchac,  73  Wis.  646,  41  N.  W.  962.  Stearns,  73  Iowa  570,  35  N.  W.  643; 

"Megary  v.  Funtis,  5   Sandf.    (N.  Wilson  v.  Campbell,  110  Mich.  580, 

Y.)    376.  68  N.  W.  278;    Trowbridge  v.  Ross, 

^Giddings    v.    Seward,    16    N.    Y.  105  Mich.  598,  63  N.  W.  534;   Joy  v. 

365.  Vance,  104  Mich.  97,  62  N.  W.  140; 

"Bloomer  v.   Dau,  122   Mich.   522,  Burchard  v.  Hull,  71  Minn.  430,  74 

81  N.  W.  331.     See  also  Appelman  N.  W.  163;    Trull  v.   Hammond,   71 

V.  Gara,  22  Colo.  397,  45  Pac.  366;  Minn.  172,  73  N.  W.  642;   Brewster 
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know  the  extent  of  the  agent's  authority.  If  he  pays  the  principal 
to  an  agent,  he  must  be  prepared  to  prove  express  authority.  He  pays 
to  an  agent  at  his  peril.  The  agent's  own  declarations  as  to  his  agency 
can  not  be  accepted.''  The  rule  has  been  generally  adhered  to  in  the 
adjudged  cases  that  the  possession  of  the  securities  by  the  agent  is  the 
indispensable  evidence  of  his  authority  to  collect  the  principal.' 

Where  an  agent  with  authority  to  collect  a  mortgage  debt  obtains 
the  necessary  money  therefor,  nothing  appearing  to  the  contrary,  the 
agency  to  collect  and  possession  of  the  securities  are  to  be  presumed 
to  continue  correspondingly,  and  the  legal  effect  of  obtaining  the 
money  is  the  extinguishment  of  such  mortgage,  whether  such  money 
is  paid  to  the  rightful  owner  or  not.® 

Authority  inferred  from  the  possession  of  the  mortgage  securities 
is  at  most  only  authority  to  collect  and  receive  the  interest  and  prin- 
cipal as  they  become  due.^"  "To  exceed  that  by  receiving  the  princi- 
pal before  it  became  due  would  practically  change  the  language  and 
effect  of  the  bond  and  mortgage  by  nominatiag  another  time  than  that 


V.  Carnes,  103  N.  Y.  556,  9  N.  B. 
323;  Smith  v.  Kidd,  68  N.  Y.  130, 
23  Am.  Dec.  157;  Harrison  v.  Bur- 
lingame,  48  Hun  (N.  Y.)  212;  Will- 
lams  V.  Walker,  2  Sandf.  Ch.  (N. 
Y.)  325;  Crane  v.  Evans,  1  N.  Y. 
St.  216.  See  also  Ilgenfritz  v.  Mu- 
tual Ben.  Life  Ins.  Co.,  81  Fed.  27; 
Burnham  v.  Wilson,  207  Mass.  378, 
93  N.  E.  704;  Greenman  v.  Swan, 
51  Nebr.  81,  70  N.  W.  504.  But  see 
Quinn  v.  Dresbach,  75  Cal.  159,  16 
Pac.  762,  7  Am.  St.  1S8; .  Fowle  v. 
Outcalt,  64  Kans.  352,  67  Pac.  889; 
Walter  v.  Logan,  63  Kans.  193,  65 
Pac.  225. 

'Western  Security  Co.  T.  Doug- 
lass, 14  Wash.  215,  44  Pac.  257. 

"Mutual  B.  L.  Ins.  Co.  v.  Miles, 
81  Fed.  32;  Ilgenfritz  v.  Mutual  B. 
L.  Ins.  Co.,  81  Fed.  27;  Murphy  v. 
Barnard,  162  Mass.  72,  38  N.  E.  29; 
Mulcahy  v.  Fenwick,  161  Mass.  164, 
36  N.  E.  689;  Bacon  v.  Pomeroy,  118 
Mich.  145,  76  N.  W.  324;  Church 
Assn.  v.  Walton,  114  Mich.  677,  72 
N.  W.  998;  Wilson  v.  Campbell,  110 
Mich.  580,  68  N.  W.  278;  Trowbridge 
v.  Ross,  105  Mich.  598,  63  N.  W.  634; 
Joy  V.  Vance,  104  Mich.  97,  62  N.  W. 
140;  Dexter  v.  Morrow,  76  Minn. 
413,  79  N.  W.  394;  Cummings  v. 
Hurd,  49   Mo.  App.   139;    Johnston 


V.  Milwaukee  &c.  I.  Co.,  46  Nebr. 
480,  64  N.  W.  1100;  Smith  v.  Kidd, 
68  N.  Y.  130;  Hollinshead  v.  Stuart, 
8  N.  Dak.  35,  77  N.  W.  89;  Spence 
V.  Pieper,  107  Wis.  45S,  83  N.  W. 
660;  Wostenholme  v.  Davies,  2 
Freem.  Ch.  289;  Curtis  v.  Drought, 
1  MoUoy  487;  Henn  v.  Conisby,  1 
Ch.  Cas.  93;  Gerard  v.  Baker,  1  Ch. 
Cas.  94.  "Any  other  principle 
would  be  dangerous  in  the  extreme. 
If  the  fact  that  a  capitalist  makes 
investments  on  bond  and  mortgage 
through  an  attorney,  and  employs 
him  to  collect  the  interest,  and  in 
special  cases  authorizes  him  to  col- 
lect the  principal  of  particular 
mortgages,  is  sufficient  to  warrant 
a  finding  of  a  general  authority  to 
collect  the  principal  of  all  the  mort- 
gages of  the  client,  notwithstanding 
that  the  client  takes  the  precaution 
to  retain  his  securities  in  his  own 
possession,  no  investor  would  be 
safe."  Per  Rapallo,  J.,  in  Smith  v. 
Kidd,  68  N.  Y.  130,  23  Am.  Dec.  157. 

» Friend  v.  Yahr,  126  Wis.  291,  104 
N.  W.  997,  1  L.  R.  A.  (N.  S.)  891,  110 
Am.  St    924 

"Park  V.  Cross,  76  Minn.  187,  78 
N.  W.  1107.  See  also  Smith  v.  Kidd, 
68  N.  Y.  130,  23  Am.  Rep.  157. 
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mentioned  for  the  payment  of  the  debt,  and  that,  the  agent  under 
this  constructive  authority  could  not  do.  He  had  them  to  collect  as 
they  had  been  made,  and  not  to  modify  or  act  upon  them  differently ; 
and  their  simple  possession  was  notice  to  persons  dealing  with  him 
on  the  faith  of  that  fact  that  such  was  the  utmost  extent  of  his 
authority."" 

§  964a.    Evidence  of  agent's  authority  to  receive  payment. — Of 

course  there  may  be  sufficient  evidence  of  the  agent's  authority  to 
receive  payments  upon  a  mortgage  though  he  does  not  hold  the  se- 
curities ;  as  for  instance,  when  the  agent  has  express  written  authority 
to  receive  payments  ;^^  but  a  mortgage  debtor  who  pays  to  an  agent 
without  the  production  of  the  note  and  mortgage  assumes  the  burden 
of  establishing  the  authority  of  the  agent  to  receive  payment  for  the 
mortgage  creditor.^* 

If  the  assignee  of  a  mortgage  authorizes  the  mortgagee  to  collect 
both  interest  and  principal  on  this  and  other  mortgages,  and  there- 
after revokes  the  authority  as  to  principal,  continuing  it  as  to  interest 


"  Schermerhorn  v.  Farley,  11  N. 
Y.  S.  466,  per  Daniels,  J.;  Smith  v. 
Kidd,  68  N.  Y.  130;  Hutchings  v. 
Hunger,  41  N.  Y.  155.  In  the  case 
first  named,  upon  a  loan  of  money 
on  mortgage  through  the  agency  of 
a  firm  of  attorneys,  the  hond  and 
mortgage  were  left  with  them  for 
the  mortgagee,  and  were  intrusted 
to  a  clerk,  who  had  charge  of  such 
matters.  The  mortgagors  paid  to 
the  clerk,  from  time  to  time,  the  in- 
terest thereon,  which  he  indorsed 
on  the  bond.  They  also  alleged  that 
they  paid  the  principal,  and  proved 
that  the  clerk  had  surrendered  to 
them  the  bond  and  mortgage,  with  a 
discharge  purporting  to  be  signed 
by  the  mortgagee;  but  this  was  a 
forgery  by  the  clerk,  and  the  al- 
leged payments  of  principal  to  him 
were  never  paid  over  to  the  mort- 
gagee. When  those  payments  were 
made  the  mortgage,  by  its  terms, 
was  not  yet  due,  and  no  authority 
had  been  delegated  to  the  clerk  to 
receive  the  principal  before  it  ma- 
tured. It  was  held  that  his  author- 
ity, derived  from  the  possession  of 
the  bond  and  mortgage,  extended  no 
further  than  to  collect  the  interest 
and  principal  as  each  should  be- 
come due,  and  that  the  alleged  pay- 


ments of  principal  to  him  consti- 
tuted no  defense  to  an  action  to 
foreclose  the  mortgage. 

"Ziegan  v.  Strieker,  110  Mich. 
282,  68  N.  W.  122;  Wilson  v.  La 
Tour,  108  Mich.  547,  66  N.  W.  474; 
Ward  V.  Munson,  105  Mich.  647,  63 
N.  W.  498;  Springfield  Sav.  Bank 
V.  Kjaer,  82  Minn.  180,  84  N.  W. 
752;  Randall  v.  Eichorn,  80  Minn. 
344,  83  N.  W.  154;  Dexter  v.  Berge, 
76  Minn.  216,  78  N.  W.  1111;  Thom- 
son V.  Shelton,  49  Nebr.  644,  68  N. 
W.  1055;  Rice  v.  Winters,  45  Nebr. 
517,  63  N.  W.  830. 

'^Schenk  v.  Dexter,  77  Minn.  15, 
79  N.  W.  526;  Park  v.  Cross,  76 
Minn.  187,  78  N.  W.  1107;  Budd  v. 
Broen,  75  Minn.  316,  77  N.  W.  979; 
Bradbury  v.  Kinney,  63  Nebr.  754, 
89  N.  W.  257;  Campbell  v.  O'Con- 
nor, 55  Nebr.  638,  76  N.  W.  167; 
Chandler  v.  Pyott,  53  Nebr.  786,  74 
N.  W.  263;  Smith  v.  Kidd,  68  N.  Y. 
130;  Parnther  v.  Gaitskell,  13  East 
432.  See  also  Walker  v.  Stewart, 
92  Nebr.  845,  139  N.  W.  665;  Walk- 
er V.  Smith,  92  Nebr.  841,  139  N.  W. 
663;  Bautz  v.  Adams,  131  Wis.  152, 
111  N.  W.  69;  In  re  Tracy,  21  Ont. 
App.  454;  Gillen  v.  Episcopal  Corp., 
7  Ont.  146. 
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but  giving  no  notice  of  such  revocation  to  the  mortgagor,  the  mortga- 
gor on  a  bill  to  redeem  is  entitled  to  credit  for  two  payments  of  prin- 
cipal made  to  the  mortgagee  relying  on  his  apparent  authority  after 
his  authority  to  collect  principal  had  been  revoked.^* 

The  fact  that  the  person  in  possession  of  the  mortgage  securities 
was  the  agent  who  negotiated  the  mortgage  and  took  the  mortgage 
deed  and  note  or  bond  for  the  mortgagee  is  evidence  of  the  agent's 
rightful  possession  of  them  when  he  receives  payments.  "The  reason 
of  the  rule  that  one  who  has  made  the  loan  as  agent  and  taken  the 
security  is  authorized  to  receive  payment  when  he  retained  possession 
of  the  security  is  founded  upon  human  experience  that  the  payer 
knows  that  the  agent  has  been  trusted  by  the  payee  about  the  same 
business,  and  he  is  thus  given  a  credit  with  the  payer."^^  Where  a 
foreign  mortgage  company  had  transacted  all  its  business  for  many 
years  through  an  agent  having  authority  to  collect  interest  and  prin- 
cipal as  they  matured,  whose  name  was  conspicuously  printed  on  the 
notes,  his  authority  to  act  might  be  presumed  to  continue  till  notice 
of  its  termination  should  be  given.^® 

But  possession  of  the  mortgage  securities  does  not  justify  the  holder 
in  consenting  to  a  sale  of  the  mortgaged  premises  discharged  of  the 
mortgage,  nor  to  a  release  of  the  premises  therefrom,  nor  to  its  can- 
celation, without  actual  payment.^'' 

Where  a  person  other  than  the  mortgagee  habitually  receives  pay- 
ment of  interest  on  a  mortgage  debt  and  pays  it  to  the  mortgagee, 
this  will  not  authorize  such  person  to  receive  payment  of  the  prin- 
cipal." 

§  964b.     Illustrations  of  authority  of  agents  to  receive  pa3anent. — 

If  the  evidence  shows  that  the  agent  was  the  general  agent  of  the 
mortgagee  to  accept  payments  of  interest  and  principal  upon  loans 

"Fitzgerald     v.     Beckwith,     182  410,  per  Peckham,  J.,  quoted  with 

Mass.    177.      This    case    is    distin-  approval    in   Central   Trust   Co.   v. 

guished   from   Murphy  v.   Barnard,  Folsom,  167  N.  Y.  285,  289,  60  N.  E. 

162  Mass.  72,  38  N.  E.  29;   Bigger-  599. 

state  V.  Marston,  161  Mass.  101,  36  "  Edinburgh- American   L.   M.   Co. 

N.  E.  785;   Baxter  v.  Little,  6  Mete.  v.  Noonan,  11  S.  Dak.  141,  76  N.  W. 

(Mass.)    7,  on  the  ground  that  In  298. 

those  cases  there  was  not  anything  "Dugan  v.  Lyman    (N.  J.  Eq.), 

to   show   that   the   party   to   whom  23   Atl.   657;    Haines  v.   Pohlmann, 

payment    was   made    had    apparent  25  N.  J.  Eq.  179;   Crane  v.  Gruene- 

authority  to  receive  such  payment,  wald,  120  N.  Y.  274,  24  N.  B.  456. 

See   also   California   Title    Ins.   &c.  "  Steadman  v.  Poster  (N.  J.),  92 

Co.   v.   Kuchenbelser,   20   Cal.   App.  Atl.  353;  Cox  v.  Cutter,  28  N.  J.  Eq. 

11,  127  Pac.  1039.  13;    Brewster  v.  Carnes,  103  N.  Y. 

"'Doubleday  v.   Kress,   50   N.   Y.  556,  9  N.  E.  323. 
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negotiated  by  the  agent,  the  mortgagee  will  be  bound  by  a  payment  of 
principal  made  to  the  agent.^'  A  discharge  of  a  mortgage  made  by  an 
agent  in  the  name  of  the  mortgagee  and  in  accordance  with  his  in- 
structions though  without  written  authority  is  binding  upon  such 
mortgagee.^"  A  release  made  by  an  attorney  in  fact  is  binding  upon 
the  holder  of  the  mortgage  who  has  accepted  the  consideration  paid 
for  the  release  with  full  knowledge  of  it,  although  the  attorney  ex- 
ceeded his  authority  in  making  the  release  ;^^  but  a  release  by  an  at- 
torney in  fact,  where  there  is  nothing  of  record  to  show  that  he  had 
authority  to  execute  the  release,  is  not  a  release  which  a  purchaser 
can  be  called  upon  to  accept  under  an  agreement  for  a  good  and  com- 
plete title.  ^^  After  an  agent  has  without  authority  collected  the  prin- 
cipal of  a  mortgage,  and  the  mortgagee,  after  learning  the  fact,  but 
without  full  knowledge  of  all  the  material  facts  of  the  agent's  wrong- 
ful acts,  accepts  from  him  security  for  the  amounts  he  had  collected, 
such  acceptance  is  not  a  ratification  of  the  payment  to  the  agent,  and 
does  not  estop  the  mortgagee  from  repudiating  it ;  nor  does  it  furnish 
evidence  of  the  agent's  original  authority  to  receive  payment.^^ 

If  payment  be  made  to  an  attorney,  by  giving  other  securities  which 
he  was  once  authorized  to  receive  in  settlement,  the  mortgage  is  sat- 
isiied,  where  the  circumstances  are  such  that  the  mortgagor  was  jus- 
tified in  supposing  that  the  attorney  still  had  authority  to  settle  in 
that  manner.^*  In  like  manner  where  an  attorney,  foreclosing  his 
client's  mortgage,  discontinued  the  suit  and  declared  the  mortgage 
paid,  upon  receiving  part  of  the  amount  due  in  cash  and  the  balance 
in  the  debtor's  note  to  himself  personally,  by  way  of  a  loan  to  the 
debtor,  the  mortgage  was  held  to  be  extinguished.^^    But  a  power  of 

"Kent  V.   Congdon,   33  Fed.  228;  as  the  agent  of  tlie  lender  must  be 

Security  Co.  v.  Richardson,  33  Fed.  held    to    show    agency    under   such 

16;    Storch  v.  McCain,  85  Cal.  304,  agreement  and  not  to  disprove  such 

24  Pac.   634;    Sessions   v.   Kent,   75  agreement.      Detwilder    v.    Hecken- 

lowa  601,  89  N.  W.  914;  Yerdine  v.  laible,  63  Kans.  627,  66  Pac.  653. 

Olney,  77  Mich.  310,  43  N.  W.  975.  =»  Harrison  v.  Le  Gore,  109   Iowa 

See  also  Buck  v.  Henry,  52  Pa.  Su-  618,  80  N.  W.  670;    Gore  v.  Royse, 

per.  Ct.  477.     Where  a  borrower  by  56  Kans.  771,  44  Pac.  1053. 

written  agreement  makes  the  agent  '^'^Tooker  v.   Sloan,   30   N.   J.   Eq. 

through   whom   a   loan   is   obtained  394. 

his   agent  to   pay  the   principal   of  ^  O'Neill    v.    Douthitt,    40    Kans. 

such  loan  and  interest  thereon  for  689,  20  Pac.  493. 

him,  evidence  which  is  as  reconci-  ^  Smith  v.  Kidd,  68  N.  Y.  130,  23 

labia  with  the  theory  that  the  agent  Am.  Dec.  157.     See  also  Ballard  v. 

is  acting  as  the  agent  of  the  bor-  Nye,  138  Cal.  588,  72  Pac.  156. 

rower  in  receiving  and  forwarding  "Mallory  v.  Mariner,  15  Wis.  172. 

such  principal  and  interest  as  with  ™  Hawkes  v.   Dodge  County  Mut. 

the  theory  that  such  agent  is  acting  Ins.  Co.,  11  Wis.  188. 

36— Jones  Mtg.— Vol.  II. 
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attorney  to  satisfy  a  mortgage  does  not  authorize  the  agent  to  enter 
satisfaction  unless  the  debt  is  paid.''' 

An  attorney  employed  to  foreclose  a  mortgage,  can  not,  -without 
special  authority,  receive  notes  for  the  amount,  or  extend  the  pay- 
ment of  the  debt.^^  He  can  only  receive  money  in  payment.  After 
receiving  a  part  of  the  debt  he  can  not  make  a  valid  extension  of  the 
time  of  payment  of  the  residue ;  but  the  holder  of  the  mortgage  may 
proceed  to  foreclose  immediately.  The  mortgagor  is  in  law  affected 
with  notice  that  the  attorney  has  no  power  to  receive  notes  in  pay- 
ment, or  to  extend  the  time  of  payment.  A  payment  to  the  attorney 
of  notes  so  taken  by  him  is  not  a  payment  on  the  mortgage,  unless  the 
holder  of  it  receives  the  proceeds.^* 

An  agent's  authority  under  a  power  of  attorney  is  revoked  by  the 
death  of  the  principal,  and  a  release  of  a  mortgage  if  revoked  by  the 
agent  with  knowledge  of  his  principal's  death  is  void.  There  can  be 
no  agent  where  there  is  no  principal.^^ 

If  a  mortgagor  receives  a  surrender  without  payment  of  a  mort- 
gage, and  the  note  or  bond  secured  by  it  from  an  agent  of  the  mort- 
gagee, who,  as  the  mortgagor  knows,  has  no  authority  to  surrender 
the  securities,  he  acquires  nothing  by  obtaining  the  securities  in  this 
way.^"  If  an  agent  releases  a  mortgage  upon  receiving  a  less  sum  than 
is  due,  and  less  than  he  was  authorized  to  take  in  payment,  the  debtor 
knowing  the  extent  of  the  agent's  authority,  the  debtor  is  still  liable 
for  the  balance.^  ^ 

Wliere  an  administrator  pledged  a  bond  and  mortgage  for  a  loan, 
and  the  pledgee  afterward  placed  the  bond  in  the  hands  of  the  adminis- 
trator, who  was  also  an  attorney  at  law,  for  collection,  and  the  attor- 
ney obtained  judgment  in  his  own  name,  and  afterward  settled  the 
judgment  by  taking  a  surrender  of  the  mortgaged  land,  which  passed 
into  the  possession  of  the  heirs  of  the  estate,  the  mortgage  debtor  not 
knowing  of  the  assignment  of  the  mortgage,  it  was  held  that  the  lands 
remained  liable  for  the  payment  of  the  mortgage  debt,  though  the 
mortgagor  might  be  discharged.^^ 

Of  course  a  mortgagee  may  ratify  the  unauthorized  act  of  another 
who  assumes  to  act  as  his  agent  in  receiving  payment  of  a  mortgage ; 

^  Hutchings  v.  Clark,  64  Cal.  228.        "  Harrison  v.  Burlingame,  48  Hua 

"'Heyman  v.  Beringer,  1  Abb.  N.     (N.  Y.)   212. 
Cas.   (N.  Y.)  315.  =' Hammons  v.   Bigelow,  115   Ind. 

""Heyman  v.  Beringer.  1  Abb.  N.     363,  17  N.  E.  192. 
Cas.   (N.  Y.)   315.  ==  Reynolds  v.  Rees,  23  S.  Car.  438. 

=°  Weber  v.  Bridgman,  113  N.  Y. 
600,  21  N.  B.  985. 
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and  he  ratifies  the  agency  by  accepting  security  from  such  agent  for 
the  money  he  has  so  collected  and  converted  to  his  own  use.^* 

§  964c.  Discharge  by  officer  of  state  or  municipality. — ^A  state  or 
municipal  corporation  is  bound  by  a  discharge  made  by  the  proper 
oflBcer  acting  within  the  scope  of  his  authority,  though  he  misappro- 
priates the  money  received.  Although  a  statute  provided  that  "when- 
ever the  amount  due  on  any  mortgage  shall  be  paid,  and  the  county 
treasurer's  receipt  therefor  filed,  the  auditor  shall  indorse  on  the  note 
and  mortgage  that  the  same  has  been  fully  satisfied,  and  surrender 
the  same  to  the  person  entitled  thereto,  and  on  production  of  the 
same  thus  indorsed  the  recorder  shall  enter  satisfaction  upon  the 
record,"  if  it  appears  a  mortgage  held  by  the  auditor  was  paid  to  him, 
and  he  indorsed  on  the  mortgage  his  certificate  of  satisfaction  under 
ofiicial  seal,  and  delivered  the  same,  with  the  note,  to  the  mortgagor, 
and  that  satisfaction  was  entered  of  record, — a  subsequent  bona  fide 
purchaser  of  the  mortgaged  premises  will  hold  the  same  discharged 
of  the  mortgage  lien,  though  the  auditor  failed  to  turn  over  to  the 
county  treasurer  the  money  so  paid.^* 

§  964d.  Agent's  authority  to  collect  interest  not  authority  to  col- 
lect principal. — ^An  agent's  authority  to  collect  interest  accruing  upon 
a  mortgage  does  not  imply  authority  to  receive  the  principal,  unless 
the  agent  has  possession  of  the  securities.^' 

When  the  holder  of  a  mortgage  retains  possession  of  the  papers  but 
authorizes  an  agent  to  collect  the  interest,  the  agent  has  no  authority 
to  receive  the  principal  and  a  payment  of  the  principal  to  the  agent 
who  fails  to  account  for  it  to  the  principal  is  not  a  payment  in  dis- 
charge of  the  principal  debt.^' 

'§  965.  Receiver  accepting  payment. — A  receiver  authorized  by 
order  of  court,  upon  receiving  payment  of  a  mortgage  debt,  to  execute 

^Keene  Five-Cents  Sav.  Bank  v.  378,    93    N.    E.    704;    Greenman   v. 

Archer,  109  Iowa  419,  80  N.  W.  505.  Swan,  51  Nebr.   81,  70  N.  W.  504; 

=*  Slaughter  V.  State,  132  Ind.  465.  Cox   v.    Cutter,    28    N.    J.    Eq.    13; 

31  N.  E.  1112.  Brewster  v.  Carnes,  103  N.  Y.  556,  9 

^' Bacon    v.    Pomeroy,    118    Mich.  N.  E.  323;    In  re  Flint,  8  Ont.  Pr. 

145,    76    N.    W.    324;     Campbell    v.  361. 

O'Connor,   55  Nebr.   638,  76  N.  W.  '"Wilson  v.   Campbell,  110  Mich. 

167;    Richards  v.   Waller,   49   Nebr.  580,  68  N.  W.  278,  35  L.  R.  A.  544; 

639,  68  N.  W.  1053;  Western  Secur-  Trowbridge  v.  Ross,  105  Mich.  598, 

ity  Co.  V.  Douglass,  14  Wash.   215,  63  N.  W.  534;   Bromley  v.  Lathrop, 

44  Pac.  257.     See  also  Ilgenfritz  v.  105  Mich.  492,  63  Isr.  W.  510;  Joy  v. 

Mutual  Ben.  Life  Ins.  Co.,  81  Fed.  Vance,  104  Mich.  97,  62  N.  W.  140; 

27;  Burnham  v.  Wilson,  207  Mass.  Padley  v.  Neill,  134  Mo.  364;   Bull 
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formal  satisfaction  and  discharge  of  the  mortgage,  has  authority  to 
receive  payment  and  to  satisfy  the  mortgage  although  it  be  not  due 
at  the  time.^' 

IX.    Discharge  hy  Mistake  or  Fraud 
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§  966.  When  discharge  obtained  by  fraud  or  through  mistake  may 
be  canceled. — A  discharge  obtained  by  fraud  or  made  through  mis- 
take may  be  canceled  if  other  parties,  having  no  notice  of  the  fraud, 
have  not  in  the  meantime  acquired  an  interest  in  the  property.^  The 
discharge  is  of  course  presumptive  evidence  that  the  mortgage  has 
been  actually  satisfied,  but  it  is  not  conclusive.^ 


V.  Mitchell,  47  Nebr.  647.  See  also 
Thomson  v.  Shelton,  49  Nebr.  644; 
Richards  v.  Waller,  49  Nebr.  639. 

='Heermans  v.  Clarkson,  64  N.  Y. 
171. 

^Seiberling  v.  Tipton,  113  Mo. 
373,  21  S.  W.  4,  5,  per  Black,  J.; 
McLean  v.  Lafayette  Bank,  3  Mc- 
Lean (U.  S.)  587;  Lovell  v.  Wall 
(Pla.),  12  So.  659;  Henschel  v.  Ma- 
mero,  120  111.  660,  12  N.  E.  203; 
Lowrey  v.  Byers,  80  Ind.  443;  Side- 
ner  v.  Pavey,  77  Ind.  241;  Vannice 
V.  Bergen,  16  Iowa  555,  85  Am.  Dec. 
531;  Southern  Kansas  Farm  L.  &c. 
Co.  V.  Garrity,  57  Kans.  805,  48  Pac. 
33;  Cobb  v.  Dyer,  69  Maine  497; 
Willcox  V.  Foster,  132  Mass.  320; 
Grimes  v.  Kimball,  3  Allen  (Mass.) 
618;  Ferguson  v.  Glassford,  68 
Mich.  36,  35  N.  W.  820;  Gerdine  v. 
Menage,  41  Minn.  417,  43  N.  W.  91; 
Elliott  v.  Gilchrist,  64  N.  H.  260,  9 
Atl.  382;  Heyder  v.  Excelsior  Bldg. 
Loan  Assn.,  42  N.  J.  Eq.  403,  8  Atl. 
310,  59  Am.  Rep.  49;  Young  v.  Hill, 
31  N.  J.  Eq.  429;  Stover  v.  Wood, 
26  N.  J.  Eq.  417;  Fassett  v.  Smith, 
23  N.  Y.  252;  Barnes  v.  Camack,  1 
Barb.    (N.  Y.)    392;    Callahan's  Ap- 


peal, 124  Pa.  St.  138,  16  Atl.  638; 
West's  Appeal,  88  Pa.  St.  341;  Bank 
V.  Brock,  13  S.  Dak.  409,  83  N.  W. 
436;  Ricker  v.  Stott,  13  S.  Dak.  208, 
83  N.  W.  47;  Woodbury  v.  Bruce,  59 
Vt.  624,  11  Atl.  52;  Nommenson  v. 
Angle,  17  Wash.  394,  49  Pac.  484; 
Fidelity  Ins.  Co.  v.  Shenandoah  VaL 
R.  Co.,  32  W.  Va.  244,  9  S.  E.  180; 
Lee  V.  Wagner,  71  Wis.  191,  36  N. 
W.  597;  Weir  v.  Mosher,  19  Wis. 
311;  Hollenback  v.  Shoyer,  16  Wis. 
499.  See  also  Stoeckle  v.  Rosen- 
heim (Del.),  87  Atl.  1006;  Havig- 
horst  V.  Bowen,  116  111.  App.  230, 
aftd.  214  111.  90,  73  N.  E.  402;  Doxey 
V.  Western  State  Bank,  113  111.  App. 
442;  Bowen  v.  Gilbert,  122  Iowa 
448,  98  N.  W.  273;  Errett  v. 
Wheeler,  109  Minn.  157,  123  N.  W. 
414,  26  L.  R.  A.  (N.  S.)  816;  Scott 
v." Smith,  58  Ore.  591,  115  Pac.  969; 
Long  V.  Dufur,  58  Ore.  162,  113  Pac. 
59;  Bunger  v.  Pruitt,  73  Wash.  569, 
132  Pac.  237;  Taylor  v.  Godfrey,  62 
W.  Va.  677,  59  S.  E.  631;  Beaty  v. 
Shaw,  13  Ont.  21;  Dilke  v.  Doug- 
las, 5  Ont.  App.  63. 

^Stebbins   v.   Robbins,   67  N.   H. 
232,  38  Atl.  15. 
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The  mere  fact  the  debt  remains  outstanding  and  unpaid  when  the 
release  is  executed  is  insufficient  to  raise  a  presumption  of  fraud,  ac- 
cident, or  mistake.^  The  burden  is  upon  the  person  who  would  im- 
peach the  discharge  to  show  that  the  mortgage  was  not  actually  paid ; 
that  the  discharge  was  obtained  by  fraud  practiced  upon  the  holder  of 
the  mortgage,  or  through  some  mistake  of  fact,*  or  by  means  of  undue 
influence  was  incapacitated  to  act.' 

Of  course  if  a  discharge  has  been  recorded  a  subsequent  purchaser 
or  mortgagee  in  good  faith  and  for  value  relying  upon  the  discharge 
as  it  appears  upon  record,  is  not  bound  to  demand  the  production  of 
the  discharged  mortgage  or  the  mortgage  note.  Thus,  if  a  mortgagee 
has  discharged  his  mortgage  and  the  discharge  is  duly  recorded  an  as- 
signee of  the  mortgage  under  an  unrecorded  assignment  can  not  main- 
tain a  bill  in  equity  against  such  subsequent  purchaser  or  mortgagee 
to  establish  the  invalidity  of  the  discharge  and  the  priority  of  the 
discharged  mortgage.'' 

The  mere  fact  that  the  debt  is  outstanding  and  unpaid  at  the  time 
the  release  is  executed  can  not,  of  itself  alone,  be  regarded  as  presump- 
tive evidence  of  fraud,  or  as  tending  to  establish  accident  or  mistake. 
The  release  of  a  part  or  all  of  the  mortgaged  premises  while  the  debt 
is  unpaid,  or  even  before  it  matures,  is  not  an  unusual  occurrence.  It 
is  frequently  done  by  way  of  substituting  new  securities,  or  of  carry- 
ing out  some  other  new  arrangement  between  mortgagor  and  mort- 
gagee, and  is  in  no  way  inconsistent  with  perfect  good  faith,  or  a  full 
knowledge  and  understanding  of  the  nature  and  effect  of  the  instru- 
ment at  the  time  of  its  execution.' 

A  bill  to  set  aside  a  duly  recorded  satisfaction  of  a  mortgage  on  the 
ground  of  mistake  will  not  lie  against  one  who  purchased  under  exe- 
cution sale  against  the  mortgagor,  where  the  mortgagor  is  not  a  party, 
and  the  purchaser  is  not  shown  to  be  connected  with  the  satisfaction 
agreement,  or  to  have  had  other  than  the  record  knowledge  thereof, 

=  Battenhausen  v.   Bullock,   8   111.        '  Swasey  v.   Emerson,   168   Mass. 

App:  312.  118,  46   N.   E.   426;    Common  wealth 

■■Somers  v.  Cresse  (N.  J.),  13  Atl.  v.  Globe  Investment  Co.,  168  Mass. 

23;    Middlesex  v.  Thomas,  20  N.  J.  80,  46  N.  E.  410;  Mathews  v.  Jones, 

Eq.    39;     Trenton    Banking    Co.    v.  47  Nebr.  616,  66  N.  W.  622. 
Woodruff,  2  N.  J.  Eq.  117;   Lilly  v.         'Battenhausen      v.      Bullock,      8 

Quick,    2    N.    J.    Eq.    97;    Miller   v.  Bradw.     (111.)     312,    321,    and    sub- 

Wack,   1   N.   J.   Eq.    240.      See   also  stantially   the    language    of   Bailey, 

Lyon  v.   Bailey,  130   N.   Y.   S.   815;  J.     See  also  Welch  v.  Priest,  8  Al- 

Long  V.  Dufur,  58  Ore.  162,  113  Pac.  len   (Mass.)   165;   Trenton  Banking 

59.  Co.   V.  Woodruff,   2   N.   J.   Eq.   117; 

■^  Worthington  v.  Major,  94  Mich.  Barnes  v.  Camack,  1  Barb.   (N.  Y.) 

325,  54  N.  W.  303.  392;  Weir  v.  Mosher,  19  Wis.  311. 
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and  the  only  mistake  alleged  is  the  reliance  by  complainant  on  a  state- 
ment by  the  mortgagor  and  his  attorney  as  to  the  nonexistence  of  a 
public-  record  of  a  judgment  affecting  the  mortgaged  property.^ 

Of  course  an  unauthorized  cancelation  of  a  mortgage  by  the  re- 
corder does  not  in  any  way  impair  the  rights  of  the  owner  of  thg 
mortgage,'  even  against  one  who  has  purchased  the  mortgaged  prem- 
ises in  good  faith,  relying  upon  the  cancelation  appearing  of  record.^" 

§  966a.  Where  mortgage  is  delivered  up  through  fraudulent  rep- 
resentations of  mortgagor. — If  one  be  induced  by  the  fraudulent  rep- 
resentations of  the  mortgagor  to  deliver  up  the  mortgage,  and  to  take 
instead  worthless  security,  the  mortgage,  not  being  discharged  of 
record  or  released  by  deed,  may  be  foreclosed  as  a  subsisting  lien.^^ 
And  if  a  discharge  of  record  has  been  made  by  the  mortgagee  upon 
receiving  a  worthless  check  or  worthless  security,  or  a  new  mortgage 
subject  to  incumbrances,  the  mortgage  may  still  be  foreclosed,  if  no 
one  has  in  the  meantime  acquired  an  interest  in  the  property  relying 
upon  the  discharge,  though  a  cancelation  of  the  discharge  might  first 
be  obtained  in  equity.  "-^  But  if  a  mortgagee  releases  his  mortgage  and 
takes  a  new  mortgage  for  a  larger  amount,  covering  the  same  debt  and 
also  other  debts  not  before  secured,  supposing  as  the  mortgagor  rep- 
resented the  fact  to  be,  that  there  were  no  other  liens  upon  the  prop- 
erty, such  misrepresentation  of  itself  would  not  entitle  him  to  be  re- 
instated in  his  prior  mortgage,  but  he  must  further  show  that  he  re- 
leased the  mortgage  relying  upon  such  misrepresentation.^' 

If  one  mortgage  be  substituted  for  another,  and,  by  a  corrupt  ar- 
rangement with  the  mortgagor,  a  third  person,  knowing  the  facts, 
procures  and  takes  advantage  of  an  interval  between  the  discharge 
of  the  original  mortgage  and  the  recording  of  the  substitute  to  record 
a  mortgage  which  he  has  obtained  meanwhile  for  himself,  and  does 

'Barco  v.  Doyle,  49  Fla.  488,  39  Hooker   v.   Burr,   137   Cal.   663,   70 

So.  103.  Pac.   778,   99   Am.   St.   17,  affd.  194 

°  Mechanics'     Building     Assn     v.  U.  S.  415,  48  L.  ed.  1046,  24  Sup.  Ct. 

Ferguson,   29    La.   Ann.   548;    Seitz  706;    Harbacli   v.    Colvin,   73    Iowa 

V.  Burning,  8  Mo.  App.  208.  638,  35  N.  W.  663.     See  ante  §  874c. 

"Harris   v.    Cook,   28    N.   J.   Eq.  "McKeen  v.  Haseltine,  46  Minn. 

345.  426,  49  N.  W.  195.     The  new  mort- 

"  Grimes    v.    Kimball,    3    Allen  gage  being  for  a  larger  amount,  an 

(Mass.)  518.  inference  is  not  necessarily  to  be 

^De  Yampert  v.  Brown,  28  Ark.  drawn,  from  the  bare  facts  of  the 

166;  Sidener  v.  Pavey,  77  Ind.  241;  misrepresentation     and     want     of 

Farmers'    &c.    Ins.    Co.   v.   German  knowledge,  that,   if  the  truth  had 

Ins.  Co.,  79  Ky.  598;   Hammond  v.  been  known,  the  substituted  mort- 

Barker,  61  N.  H.   53;   Middlesex  v.  gage  would  not  have  been  accepted 

Thomas,  20  N.  J.  Eq.  39.    See  also  in  place  of  that  before  held,  per- 
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this  with  the  fraudulent  purpose  of  securing  priority,  his  mortgage 
will  be  postponed  to  the  other.^* 

A  discharge  of  a  mortgage  made  in  consideration  of  a  conveyance 
to  the  mortgagee  of  a  portion  of  the  mortgaged  property,  which  he 
understood  to  be  unincumbered,  but  which  is  in  fact  incumbered  by 
attachment,  may  be  set  aside.^"  But  in  a  suit  to  cancel  a  release  on 
the  ground  of  fraudulent  representation  and  mistake,  in  the  absence 
of  evidence  of  such  fraud  or  mistake,  relief  will  not  be  granted  on  the 
mere  ground  of  want  of  consideration.^" 

A  release  executed  by  the  mortgagee  and  placed  in  the  hands  of  a 
third  person,  to  be  delivered  upon  certain  conditions  to  the  mortgagor, 
is  not  operative  if  delivered  before  the  performance  of  the  conditions ; 
and  if,  by  accident,  mistake,  or  fraud,  it  is  placed  on  record  before 
such  performance,  as  against  the  mortgagee  the  court  will  order  the 
discharge  to  be  canceled.  A  judgment  creditor  of  the  mortgagor  ac- 
quires no  rights  or  advantage  by  the  recording  of  the  release,  and 
may  be  restrained  from  selling  anything  more  than  the  equity  of  re- 
demption.^^ And  it  would  seem  that  an  innocent  purchaser  would  not 
be  protected  by  such  record  of  the  release  before  delivery.^*  It  is 
likened  to  a  deed  which  the  grantee  had  stolen,  where  no  title  is 
thereby  acquired;  and  it  is  distinguished  from  one  obtained  by  fraud 
from  the  grantor,  when  the  title  passes  by  the  actual  delivery  of  the 
grantor  himself.^' 

A  father  having  made  a  mortgage  to  his  daughter,  who  was  a 
minor,  for  the  consideration,  as  expressed,  of  natural  love  and  affec- 
tion, afterward  being  dissatisfied  with  her  marriage,  without  authority 
from  her,  entered  satisfaction  of  it  on  record.  The  daughter  was  still 
a  minor,  and  the  mortgage  note  had  never  been  delivered  to  her,  al- 
though the  mortgage  itself  had  been  delivered  arid  recorded.  Upon 
suit  by  her,  the  entry  of  satisfaction  was  set  aside  as  fraudulent,  and 
Judgment  was  entered  for  the  amount  of  the  note  and  interest,  and 
enforced  against  the  property.^" 

Dickinson,    J.     See    Stanbrough    v.  "  Stanley  v.  Valentine,  79  III.  544. 

Daniels,  88  Iowa  314,  55  N.  W.  466.  "  Stanley  v.  Valentine,  79  111.  544, 

"Waldo   V.    Richmond,   40   Mich,  and  cases  cited. 

380.  "  Per  Mr.  Justice  Walker,  in  Stan- 

"^  French  v.  De  Bon,  38  Mich.  708.  ley  v.  Valentine,  79  Hi.  544. 

"Stephenson  v.  Hawkins,  67  Cal.  ^'Mallett  v.  Page,  8  Ind.  364. 
106,  7  Pac.  198. 
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§  966b.  Consideration  for  release. — The  release  of  a  mortgage  made 
without  consideration  is  generally  held  to  be  of  no  force  or  efEect/^ 
and  so  also  if  the  consideration  for  the  release  is  inadequate.^^ 

But  a  release  entered  without  fraud  or  mistake  for  any  good  and 
valuable  consideration  is  binding.  Payment  in  full  of  the  mortgage 
debt  in  money  is  not  essential  to  a  discharge.  A  discharge  obtained 
upon  a  promise  made  by  the  owner  in  good  faith  to  do  something  for 
the  benefit  of  the  mortgagee  is  effectual,  though  such  promise  be  not 
kept.  Thus  a  release  made  by  a  mortgagee  upon  a  promise  of  the 
mortgagor  to  raise  money  on  the  land  by  a  new  mortgage,  and  with 
the  proceeds  to  purchase  cattle  and  to  engage  together  in  the  cattle 
business,  is  a  sufficient  consideration  to  support  a  release  of  the  mort- 
gage; and  if  it  turns  out  that  the  mortgagor  is  unable  to  raise  the 
requisite  amount  of  money  for  this  business,  and  the  mortgagee  does 
not  immediately  seek  to  avoid  the  release,  the  release  will  operate  in 
the  same  way  as  if  full  payment  had  been  made.^^ 

An  agreement  made  without  consideration  to  release  a  mortgage 
without  payment  or  upon  the  payment  of  a  sum  less  than  what  is 
due  is  a  mere  nudum  pactum  and  can  not  be  enforced.^* 

§  967.  Effect  of  the  use  of  fraud  or  forgery  to  obtain  mortgage 
notes  or  discharge  of  mortgage. — If  the  giving  up  of  the  mortgage 
notes,  or  a  formal  discharge  of  the  mortgage,  has  been  obtained  by 
fraudulent  means,  or  by  forgery,  this  is  no  payment  and  discharge  of 
the  mortgage.^^  In  such  case  a  subsequent  mortgagee,  whose  rights 
existed  at  the  time  of  such  discharge,  can  not  object  to  the  prior  mort- 
gagee being  restored  to  his  rights.^"  A  discharge  of  a  mortgage  ob- 
tained from  a  mortgagee  who  is  mentally  incompetent  to  transact  busi- 

="Hazle  V.  Bendy,' 173  111.  302,  50  Iowa  504,   43   N.   W.   301;    Linn  v. 

N.  E.  671;    Snell  v.  Palmer,  12  111.  Linn,  122  Mich.  130,  80  N.  W.  1000; 

App.   337;    Hanlon  v.   Doherty,  109  Howard  v.  Clark,  71  Vt  424,  45  Atl. 

Ind.  37,  9  N.  E.  782;  Jones  v.  Jones,  1042;    Eyre  v.  Burmester,  10  H.  L. 

66  N.  H.  198,  20  Atl.  929.     But  see  90,  8  Jur.   (N.  S.)   1019. 
Mueller  v.  Renkes,  31  Mont.  100,  77        ">  Campbell    v.    Trotter,    100    111. 

Pac.  512.  281;  Robinson  v.  Sampson,  23  Maine 

^Hale  V.  Morgan,  68  111.  244.  388;    Keller   v.    Hannah,    52    Mich. 

^  Seymour  v.  Mackay,  126  111.  341,  535,  18  N.  W.  346;  Eggeman  v.  Har- 

18  N.  E.  552.  row,    37    Mich.    436;    Hammond   v. 

""Hart  V.  Strong,  183  111.  349,  55  Barker,  61  N.  H.  53;  Heyder  v.  Bx- 

N.  E.  629.  celslor  Building  Loan  Assn.,  42  N. 

*  Grimes     v.     Kimball,     3     Allen  J.  Eq.  403,  8  Atl.  310;   Harrison  v. 

(Mass.)    518;    Weir   v.    Mosher,    19  New  Jersey  R.  Co.,  19  N.  J.  Eq.  488; 

Wis.  311.     See  also  Luther  v.  Clay,  Trenton   Banking  Co.   v.  Woodruff, 

100  Ga;  236,  28  S.  E.  46,  39  L.  R.  A.  2  N.  J.  Eq.  117;   Downer  v.  Miller, 

95;  Reaf!Un  v.  Ifadley,  57  Ind.  509;  15  Wis.  612. 
Martin  a .  Central  Loan  &c.  Co.,  78 
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ness  and  without  payment  will  be  set  aside.^'  And  so,  also,  the  mort- 
gage will  be  reinstated,  not  only  as  against  the  mortgagor,  but  against 
one  who  has  purchased  from  him  with  notice  of  the  mortgage,  or  with- 
out giving  any  new  consideration,  and  in  whose  favor  no  new  rights 
have  intervened  since  the  release.^*  Of  course  the  mortgage  can  not 
be  restored  as  against  one  who  has  in  good  faith  purchased  the  prop- 
erty after  the  cancelation,  or  has  advanced  money  upon  it  upon  the 
faith  of  a  clear  record  title.^' 

But  where  there  is  a  forged  satisfaction  of  the  record  of  a  first  mort- 
gage,- through  no  fault  of  the  first  mortgagee,  such  mortgagee  is  held 
to  have  a  legal  and  equitable  right  superior  in  time  to  that  of  a  sub- 
sequent mortgagee  taking  his  mortgage  on  the  strength  of  the  forged 
satisfaction.^"  The  mortgage  can  not  be  restored  when  the  rights  of 
innocent  third  persons  will  be  affected.^  ^  The  holder  of  the  mortgage 
wrongfully  discharged  should  therefore  lose  no  time  in  taking  steps 
to  have  his  mortgage  restored.  ^^  But  he  is  not  estopped  from  en- 
forcing his  mortgage  as  against  the  holder  of  a  subsequent  mortgage 
who  is  afEected  with  knowledge  of  the  fraudulent  discharge  of  the 
prior  mortgage,  by  the  mere  fact  that  after  the  holder  of  the  prior 
mortgage  had  knowledge  of  the  fraudulent  discharge  he  took  no  steps 
within  a  reasonable  time  to  correct  the  record.^' 

As  between  a  mortgagee  whose  mortgage  has  been  discharged  of 
record  solely  through  the  act  of  a  third  party,  which  act  was  unau- 
thorized by  the  mortgagee  and  for.  which  he  was  in  no  way  responsi- 
ble, and  a  person  who  has  been  induced  by  such  cancelation  to  believe 
that  the  mortgage  has  been  canceled  in  good  faith,  and  has  dealt  with 
the  property  by  purchasing  the  title  or  accepting  a  mortgage  thereon 
as  security  for  a  loan,  the  equities  are  balanced.  In  such  case  the 
rights  will  be  settled  in  the  order  of  time,  and  the  prior  mortgage 
must  remain  despite  the  apparent  discharge.^*  If,  however,  the  mort- 
gagee is  in  any  way  responsible  for  the  mortgage  being  released  of 

"Henrizi  v.  Kehr,  90  Wis.  344.  sett  v.  Smith,  23  N.  Y.  252;    Viele 

^Reagan  v.  Hadley,  57  Ind.  509;  v.    Judson,    15    Hun    (N.    Y.)    328; 

Ellis  V.  Llndley,  37  Iowa  334;  Reed  Scholefield  v.   Templar,  4   De   G.   & 

V.  King,  23  Iowa  500.  J.  429.     See  also  Burton  v.  Reagan, 

^Hedden  v.  Cowell,  37  N.  J.  Bq.  75    Ind.    77;    Kinsley   v.    Davis,    74 

39;  City  Council  v.  Ryan,  22  S.  Car.  Maine   498;    Pendleton  v.   Eaton,    3 

339,  53  Am.  Rep.  713;   Lee  v.  Wag-  Johns.    Ch.    (N.    Y.)    69;    Minehart 

ner,  71  Wis.  191,  36  N.  W.  597.  v.  John,  35  Pittsb.  Leg.  J.  (Pa.)  173. 

"Keller  v.  Hannah,  52  Mich.  535,  ^'^ Viele  v.  Judson,  82  N.  Y.  32. 

18  N.  W.  346.  "=' Viele  v.  Judson,  82  N.  Y.  32,  re- 

"^  Reeves   v.   Hayes,   95   Ind.   521,  versing  15  Hun  328. 

538;    Etzler  v.  Evans,  61  Ind.  56;  =*McConnell    v.     American     Nat. 

Lewis  V.  Kirk,  28  Kans.  497;   Fas-  Bank   (Ind.  App.),  103  N.  E.   809; 
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jecord,  or  if  the  release  of  record  is  procured  through  the  neglect,  in- 
(Caution,  credulity,  or  misplaced  confidence  of  the  mortgagee,  a  dif- 
ferent rule  will  govern  in  determining  the  equities  between  the  mort- 
rgagee  and  one  who  has  innocently  dealt  with  the  property  in  the  be- 
lief that  the  mortgage  was  satisfied.  In  such  case  the  mortgagee  is 
.estopped  in  equity  from  asserting  the  priority  of  his  mortgage.^^ 

Where  a  trustee  in  a  deed  of  trust,  without  authority  of  the  bene- 
ficiary, released  the  incumbrance,  falsely  reciting  that  the  debt  had 
been  paid  and  thereupon  gave  a  deed  of  trust  to  secure  a  debt  of  his 
,own,  it  was  held  that  the  first  deed  of  trust  was  not  effectually  released, 
the  circumstances  being  sufficient  to  charge  subsequent  purchasers  and 
-mortgagees  with  notice  of  the  want  of  good  faith  of  the  trustee  in 
■these  transactions.^" 

If  the  cancelation  of  the  mortgage  be  the  result  of  the  mortgagee's 
-negligence,  he  will  not  be  permitted  to  establish  his  lien  as  against 
.subsequent  purchasers  or  mortgagees  who  have  in  good  faith  acted  in 
reliance  upon  the  cancelation  of  record.  Such  is  the  case  when  he  has 
permitted  the  mortgagor  to  have  the  custody  of  the  mortgage, 
whereby  the  latter  was  enabled  to  produce  it  for  cancelation  on  the 
-record  by  the  recording  officer  in  the  manner  provided  by  statute.*^ 

If  a  mortgagee  negligently  indorses  his  name  on  the  back  of  the 
-mortgage  and  parts  with  its  possession,  and  a  satisfaction  is  written 
.above  his  name,  he  must  bear  the  consequences  of  his  negligence,  and 
an  innocent  purchaser  will  be  protected.^* 

An  assignee  of  a  mortgage  which  the  mortgagee  has,  after  an  as- 
signment not  recorded,  wrongfully  discharged  of  record,  may  be  sub- 
rogated to  the  rights  of  one  who  has  taken  a  mortgage  upon  the  prop- 
erty in  good  faith  after  the  discharge  of  the  prior  mortgage  of  record.^* 
■The  assignee  of  the  senior  mortgage,  having  thus  disposed  of  the  sub- 
rsequent  mortgage  which  had  gained  the  place  of  priority,  may  be  in 
a  position  to  assert  his  rights  as  against  the  mortgagor  and  others 
-who  had  notice  of  his  rights  under  his  assignment. 

A  judgment  creditor  of  the  mortgagor  would  not  by  virtue  of  his 

De  St.  Romes  v.  Blanc,  21  La^  Ann.  Ryan,  22  S.  Car.  339,  53  Am.  Rep. 

424,    96    Am.    Dec.    415;    Harris   v.  713. 

^ook,  28  N.  J.  Eq.  345.  "  Appleman  v.  Gara,  22  Colo.  397. 

=»  Wittenbrock  v.  Parker,  102  Cal.  "Heyder  v.  Excelsior  Bldg.  Loan 

93,  36  Pac.  374,  24  L.  R.  A.  197,  41  Assn.,  42  N.  J.  Eq.  403,  8  Atl.  310, 

Am.  St.  172;  McConnell  v.  American  59  Am.  Rep.  49. 

Nat.   Bank    (Ind.   App.),  103  N.   E.  ''City  Council  v.  Ryan,  22  S.  Car. 

809;    Heyder  v.   Excelsior  Building  339,  53  Am.  Rep.  713. 

Jfcc.  Assn.,  42  N.  J.  Eq.  403,  8  Atl.  » Clark  v.  Maokin,  95  N.  Y.  346, 

.310,  59  Am.  Rep.  49;  Charleston  v.  30  Hun  411. 
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lien  stand  in  the  condition  of  a  purchaser  in  this  respect,  because  he 
does  not  part  with  any  value  or  become  worse  ofE  by  reason  of  the 
discharge  of  the  mortgage.  But  a  purchaser  under  execution  sale 
would  have  the  right  to  stand  upon  the  record  title  if  he  had  no  no- 
tice of  the  equities  of  the  holder  of  the  notes ;  and  it  would  seem  that 
the  judgment  plaintiff  himself,  purchasing  at  the  judicial  sale,  would 
have  this  right.*" 

§  968.  Mortgage  obtained  by  fraud  from  mortgagor. — ^When  a 
mortgage  has  been  obtained  by  fraud  from  the  mortgagor,  and  the 
mortgagee  has  assigned  it  as  collateral  security  to  one  who  is  not 
shown  to  have  participated  in  the  fraud,  or  to  have  known  of  it,  al- 
though the  court  can  not  cause  the  mortgage  to  be  discharged  as 
against  such  holder,  it  may  order  the  mortgagee,  who  fraudulently 
obtained  it,  to  pay  the  sum  secured  to  the  holder  of  the  assignment  of 
it,  and  to  cause  the  mortgage  to  be  discharged  within  a  given  time.*^ 

When  the  lien  can  not  be  restored,  either  wholly  or  in  part,  the 
mortgagor  is  entitled  to  recover  of  the  person  who  induced  the  mak- 
ing of  a  release  the  amount  of  the  security  released,  and  not  merely 
such  deficiency  as  may  result  on  the  mortgage.  Even  when  a  part  of 
the  mortgaged  premises  are  released  and  the  part  remaining  is  worth 
more  than  the  mortgage  debt,  yet,  so  far  as  the  value  of  the  security 
is  lessened  by  the  defendant's  fraud  or  bad  faith,  the  mortgagee  is 
entitled  to  recover.*^ 

Where  an  agent  having  funds  in  his  hands  belonging  to  his  princi- 
pal, loans  such  funds  to  a  third  person,  and  takes  a  mortgage  in  his 
own  name  as  security  therefor,  he  will  not  be  denied  relief  in  a  suit  in 
equity  to  protect  the  mortgage  and  secure  the  cancelation  of  a  dis- 
charge obtained  by  the  third  person's  fraud,  as  against  the  objection 
of  the  third  person.*^ 

§  969.  Mistake  must  be  one  of  fact. — ^To  entitle  one  to  relief  in 
equity  on  the  ground  of  mistake,  it  must  be  a  mistake  of  fact  and  not  a 
mistake  of  law,  and  the  party  seeking  the  relief  must  have  been  ig- 
norant of  all  the  material  facts  and  circumstances.** 

"Vannice  v.  Bergen,  16  Iowa  555,  Groesbeck    v.    Mattison,    43    Minn. 

85  Am.  Dec.  531.  547,  46  N.  W.  135;   Benson  v.  Mar- 

*i  Mason  v.  Daly,  117  Mass.  403.  koe,  37  Minn.  30,  33  N.  "W.  38,  5  Am. 

"Stebbins  v.  Howell,  4  Abb.  App.  St.  816;   Bentley  v.  Whittemore,  18 

Dec.    (N.  Y.)   297.  N.  J.  Eq.  366;  Garwood  v.  Eldridge, 

"Downing  v.  Hill,  165  Mich.  559,  2  N.  J.  Eq.  145,  34  Am.  Dec.  195; 

130  N.  W.   1115.  Lumber   Exch.    Bank  v.   Miller,   18 

"Campbell  v.  Carter,  14  HI.  286;  Misc.  127,  40  N.  Y.  S.  1073;   Ever- 
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It  is  held  that  where  a  husband,  under  the  erroneous  supposition 
that  as  executor  of  his  deceased  wife  he  was  liable,  paid  a  mortgage 
upon  her  estate,  no  relief  could  be  afforded  him  in  equity.*^  For  mis- 
takes of  law,  neither  courts  of  law  nor  of  equity  give  relief.  When 
there  is  no  mistake  nor  misrepresentation  as  to  the  facts,  and  no 
fraud,  there  is  no  redress.*"  Upon  this  ground  relief  was  refused  to 
one  who  purchased  land  subject  to  a  mortgage,  and,  supposing  that 
he  had  a  good  title  upon  paying  off  the  mortgage  had  it  canceled  on 
the  record.  Afterward  discovering  that  his  title  was  not  good,  he 
sought  to  have  this  cancelation  set  aside  and  the  mortgage  declared 
in  force  on  the  ground  that  had  he  then  known  of  the  defect  in  his 
title  he  would  have  taken  an  assignment  of  the  mortgage  to  protect  his 
title ;  but  this  was  not  regarded  as  a  mistake  as  to  a  matter  of  faet.*^ 
The  mistake  of  fact,  moreover,  must  be  of  such  a  nature  that  it  could 
not  by  reasonable  diligence  have  been  avoided  at  the  time;  and  on 
this  ground  the  court  refused  to  set  aside  a  discharge  voluntarily  made 
by  the  holder  of  a  mortgage  under  an  apprehension  that  the  debt  had 
been  satisfied,  when,  as  he  alleged,  it  had  not  been  satisfied.*' 

A  mortgagee  who  extinguishes  his  mortgage  lien  by  purchasing  the 
equity  of  redemption  can  not  have  it  restored  so  as  to  take  precedence 
of  other  liens  on  the  ground  that  he  was  mistaken  as  to  the  legal  eon- 
sequences  of  his  act.*^ 

Eelief  may  be  had  where  the  mortgagee,  supposing  erroneously  that 
the  mortgage  had  been  foreclosed,  and  that  the  mortgagor  was  entitled 
to  the  notes,  has  delivered  them  up  without  payment.^"  In  like  man- 
ner where  a  mortgagee,  upon  the  mortgage  becoming  due,  by  agree- 
ment with  the  mortgagor  takes  the  mortgaged  property  in  satisfaction 
of  it,  and  thereupon  executes  a  release,  which  is  recorded,  the  release 
will  be  canceled,  so  as  to  restore  the  mortgage  to  its  priority  over 
other  existing  incumbrances  or  conveyances  intervening  between  the 
giving  of  this  mortgage  and  the  satisfaction  of  it.^^    The  ground  of  the 

son  V.  McMulIen,  42  Hun    (N.   Y.)         "Woodside   v.    Lippold,    113    Ga. 

369,  6  N.  Y.  St.  356,  revd.  113  N.  Y.  877,  39  S.  E.  400;   Cobb  v.  Dyer,  69 

293,  21  N.  E.  52,  4  L.  R.  A.  118,  10  Maine  494;    Banta  v.   Vreeland,  15 

Am.  St.  445;    Gerrish  v.  Bragg,  55  N.  J.  Eq.  103,  82  Am.  Dec.  269. 
Vt.  329.  "Campbell  v.  Carter,  14  111.  286. 

*" Peters  v.  Florence,   38   Pa.   St.        '"Smith  v.  Smith,  15  N.  H.  55. 
194.  "Nickerson  v.  Meacham,  14  Fed. 

"  Railroad  Co.  V.  Soutter,  13  Wall.  881;    Campbell  v.    Trotter,   100   111. 

(U.  S.)  517,  20  L.  ed.  543;  Hampton  281;   Lambert  v.  Leland.  2  Sweeny 

V.  Nicholson,  23  N.  J.  Eq.  423.  (N.  Y.)   218. 

"  Bentley  v.  Whlttemore,  18  N.  J. 
Eq.   366. 
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application  may  be  the  fraudulent  concealment  of  the  existence  of  the 
subsequent  incumbrances  or  conveyances,  or  mistake. '^^ 

Eelief  may  also  be  given  when  a  mortgagee  has  canceled  the  mort- 
gage and  given  up  the  note  or  bond,  on  receiving  a  cheek  or  draft  or 
other  security  for  the  amount  of  the  debt,  which  turns  out  to  be  un- 
collectible ;  and  this  would  be  given  whether  the  check  was  issued  with 
a  fraudulent  intent,  or  whether  it  was  taken  under  a  mistake  of  fact 
on  both  sides  that  the  draft  was  good,  when  it  proved  not  to  be  good 
by  reason  of  the  failure  of  the  bank  upon  which  it  was  drawn.^" 

One  who  paid  off  a  mortgage  on  land  which  he  supposed  ■  belonged 
to  his  wife,  who  was  a  widow  at  the  time  of  his  marriage  with  her, 
when  in  fact  it  belonged  to  her  daughter,  was  allowed  the  amount  paid 
with  interest  as  an  equitable  lien  upon  the  land."** 

If  a  mortgagor  pays  a  note  through  mistake,  supposing  the  signa- 
ture to  be  genuine,  when  it  was  in  fact  forged  and  the  genuine  note 
had  been  transferred  to  another,  he  may  recover  the  money  paid  in 
an  action  for  money  had  and  received.^ ^ 

§  970.  Discharge  by  mistake  or  through  ignorance  when  assign- 
ment was  intended. — Eelief  may  be  had  in  equity  against  a  discharge 
of  a  mortgage  made  by  mistake  or  through  ignorance,  when  an  as- 
signment was  intended.^^  In  an  Illinois  case  the  court  said:  "An 
assignment  would  have  been  carrying  out  the  true  intention  of  the 
appellee  in  the  matter, — ^his  purpose  in  discharging  the  debt  secured 
by  the  deed  of  trust  being  for  the  assurance  of  his  title,  not  the  im- 
pairment of  it, — and  it  would  have  been  indifferent  to  Steele  which 
form  of  instrument  he  executed.  The  form  of  a  release  was  certainly 
not  adopted  from  any  purpose  of  benefit  to  this  judgment  creditor,  or 
of  harm  to  the  interest  of  appellee.  Because  this  particular  form  of 
release  happened  to  be  adopted,  does  it  necessarily  inure  to  the  benefit 
of  the  judgment  creditor  in  letting  in  the  lien  of  his  judgment  as  prior 
to  that  of  the  trust  deed,  and  to  the  detriment  of  appellee,  to  that  ex- 

^'  Howard  v.  Clark,  71  Vt.  424,  45  Smith  v.  Stark,  3  Colo.  App.  453,  34 

Atl.   1042.  Pac.   258;    Cobb  v.   Dyer,   69   Maine 

•^Grimes    v.     Kimball,     3     Allen  494;    Lanier  v.   Mcintosh,  117  Mo. 

(Mass.)   518;   Middlesex  v.  Thomas,  508,  23  S.  W.  787,  38  Am.  St.  676; 

20  N.  J.  Bq.  39.     See  also  Hunt  v.  Seiberling  v.   Tipton,   113   Mo.   373, 

Fox,  5  B.  Men.    (Ky.)   327;   Hollen-  21  S.  "W.  4;  Hampton  v.  Nicholson, 

back  V.  Shoyer,  16  Wis.  499.  23  N.  J.  Eg.  423;  Dubois  v.  SchafEer, 

"  Haggerty  v.  McCanna,  25  N.  J.  23  N.  J.  Eq.  401 ;  Dudley  v.  Bergen, 

Eq.  48.  23  N.  J.  Eq.  397,  and  cases  cited; 

=»  Welch  v.  Goodwin,  123  Mass.  71,  Skillman  v.  Teeple,  1  N.  J.  Eq.  232; 

25  Am.  Rep.  24.  Champlin  v.  Laytin,  18  Wend.    (N. 

"Russell  v.   Mixer,  42   Cal.   475;  Y.)  407,  31  Am.  Dec.  382. 
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tent?  This  harsh  result  should  be  avoided  if  it  may  be  consistently 
with  the  rules  of  equity.  We  think  it  may  be,  under  the  application 
of  the  doctrine  of  subrogation."^^  But  in  the  absence  of  any  such 
ground  for  relief,  a  mere  stranger  who  voluntarily  pays  ofE  a  mortgage 
and  allows  the  mortgage  to  be  canceled,  relying  upon  the  validity  of 
his  own  title  to  the  property,  can  not  afterward  come  into  equity  and 
ask  to  be  substituted  in  the  place  of  the  mortgagee.^' 

The  allegation  of  mistake  is  supported  by  proof  that,  although  the 
mortgagee  intentionally  discharged  the  mortgage,  the  person  who  was 
to  pay  the  money  only  intended  to  purchase  the  mortgage  at  the  re- 
quest of  the  mortgagor,  and  accordingly,  on  the  note  and  mortgage 
being  brought  to  him,  declined  to  take  them,  but  took  an  assignment 
instead.  Under  the  prayer  for  general  relief  the  mortgage  was  estab- 
lished and  the  mortgagor  restrained  from  setting  up  the  discharge.^' 

A  discharge  made  by  the  mortgagee's  attorneys  without  authority 
and  under  a  misapprehension  of  the  facts  may  be  canceled  by  a  court 
of  equity.^" 

§  971.  When  new  mortgage  substituted  in  ignorance  of  an  inter- 
vening lien. — ^When  a  new  mortgage  is  substituted  in  ignorance  of  an 
intervening  lien,  the  mortgage  released  through  mistake  may  be  re- 
stored in  equity  and  given  its  original  priority  as  a  lien.^^  This  was 
done  in  a  case  where  the  holder  of  a  first  mortgage,  in  ignorance  of  the 
existence  of  a  subsequent  one  on  the  premises,  released  his  mortgage 
and  took  a  new  one.  There  was  no  evidence  of  mistake  except  such 
as  might  be  inferred  from  the  mortgagee's  ignorance  of  the  existence 

"Young  T.  Morgan,  89  111.  199.  rey  v.  Aldeman,  46  Mich.  540,  9  N. 

i^Guy  v.  Du  Uprey,  16  Cal.  195;  W.  844;  Geib  v.  Reynolds,  35  Minn. 

Woodside  v.   Lipppld,   113   Ga.   877,  331,   28    N.    W.    923;    Laconla    Sav. 

39  S.  B.  400.     See  ante  §  877.  Bank  v.  Vittum,  71   N.  H.  465,  52 

"^  Bruce     v.     Bonney,     12     Gray  Atl.  84;  Seeley  v.  Bacon  (N.  J.  Bq.), 

(Mass.)   107,  71  Am.  Dec.  739.  34  Atl.  139;   Hutchinson  v.  Swarts- 

""Land   Title   &c.   Co.   v.   Kohlen-  waller,  31  N.  J.  Eg.  205;   Barnes  v. 

berg  (N.  J.  Eq.),  35  Atl.  295.  Mott,  64  N.  Y.  397,  21  Am.  Rep.  625; 

■^New  England  Mtg.  Security  Co.  Title  Guarantee  &c.  Co.  v.  Wrenn, 

V.  Hirsch,  96  Ala.  232,  11  So.  63,  per  35    Ore.    62,    56    Pac.    271;    Capital 

McClellan,  J.;  "Wooster  v.  Cavender,  Lumber  Co.  v.  Ryan,  34  Ore.  73,  54 

54  Ark.  153,  15  S.  W.  192;    Camp-  Pac.    1093;    Nommenson    v.    Angle, 

bell  V.  Trotter,  100  111.  281;   Young  17  Wash.  394,  49  Pac.  484;    Atkin- 

V.   Shauer,  73   Iowa  555,  35   N.  W.  son  v.  Plum,  50  "W.  Va.  104,  40  S.  B. 

629,    5    Am.    St.    701;    Stimpson   v.  587  (quoting  text).     See  also  White 

Pease,  53  Iowa  572,  5  N.  W.  760;  v.  Stevenson,  144  Cal.  104,  77  Pac. 

Bruse    v.    Nelson,    35    Iowa    157;  828;   Stoeckle  v.  Rosenheim  (Del.), 

Southern  Kans.  Farm  L.  &c.  Co.  v.  87     Atl.     1006;     Lawrence     County 

Garrity,  57  Kans.  805,  48  Pac.  33;  Bank  v.  Lambert,  116  Mo.  App.  620, 

Cobb  T.  Dyer,  69  Maine  494;  Robin-  92  S.  W.   ?55;  McKenzie  v.  McKen- 

Bon  V.  Sampson,  23  Maine  388;  Co-  zie,  52  Vt.  271.    See  ante  §  927a. 
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of  the  intermediate  mortgage,  and  there  was  no  evidence  that  he  would 
not  have  made  this  arrangement  had  he  known  this  fact:  but  it  wa& 
considered  that  although  the  court  was  not  at  liberty  to  infer  facts 
not  proved,  yet  that  it  was  at  liberty  to  draw  all  the  inferences  which 
logically  and  naturally  follow  from  the  facts  proved;  that  it  is  not 
an  act  of  reasonable  prudence  and  caution  such  as  men  commonly  use 
in  the  conduct  of  business  affairs  for  one  having  a  first  mortgage  upon 
property,  without  consideration  or  other  apparent  motive,  to  release- 
it,  and  take  a  new  mortgage  subject  to  a  prior  lien  of  a  considerable 
amount;  and  therefore  it  may  be  inferred  that  the  mortgagee  would 
not  have  made  the  release  had  he  known  of  the  intervening  mort- 
gage."^ A  court  of  equity  will  grant  relief  on  the  ground  of  mistake, 
not  only  when  the  mistake  is  expressly  proved,  but  also  when  it  iS' 
implied  from  the  nature  of  the  transaction.*^ 

The  satisfaction  of  a  mortgage  is  prima  facie  evidence  of  payment,, 
but  is  not  conclusive.  It  may  be  shown  upon  the  trial  of  a  case  that  the 
satisfaction  was  made  by  mistake  or  through  misrepresentation  or 
fraud,  and  the  mortgagee  or  assignee  satisfying  a  mortgage  under  such 
circumstances  would  not  be  bound  by  the  satisfaction.*'* 


'^Bruse  v.  Nelson,  35  Iowa  157. 
In  this  case  tlie  original  mortgage 
secured  the  payment  of  three  notes 
of  $919.50  each.  Shortly  afterward 
the  mortgagee  wishing  to  transfer 
two  of  the  notes  to  a  creditor  of 
his,  it  was  arranged  between  the 
parties  that  a  new  mortgage  should 
be  made  running  directly  to  this 
creditor,  and  that  he  should  loan 
to  the  mortgagor  a  small  additional 
sum,  to  make  the  amount  of  the 
mortgage  $2,000.  This  arrangement 
was  carried  out,  and  the  old  mort- 
gage was  entered  of  record  as  satis- 
fied, and  the  mortgage  and  mort- 
gage notes  delivered  up  to  the  mort- 
gagor. 

It  was  urged  in  this  case  that  the 
second  mortgage  was  of  record,  and 
that  the  prior  mortgagee,  having 
constructive  notice  of  it  when  he 
took  the  new  mortgage,  was  not  en- 
titled to  relief.  "This  position,"  says 
Mr.  Justice  Day,  "proves  too  much. 
In  order  that  a  debt  may  attach  as 
a  lien  prior  to  a  mortgage,  it  must 
always,  in  some  way,  appear  of  rec- 
ord, so  that,  in  every  case  in  which 
the  claim  is  in  a  condition  to  be 
asserted  in  preference  to  the  mort- 


gage, the  mortgagee  has  the  means 
of  ascertaining  its  existence.  The 
argument,  then,  would  amount  to 
this:  that  a  mortgage  released  in 
mistake  could  never  be  restored 
against  a  prior  claim  which  was  in 
a  condition  to  become  a  lien.  In 
other  words,  that  the  lien  of  the 
mortgage  could  never  be  restored 
except  when  the  restoration  is  un- 
necessary and  unimportant."  See 
also  Cansler  v.  Sallis,  54  Miss.  446. 
Beck,  C.  J.,  dissented,  on  the  ground 
that  the  fact  of  the  mistake  was  a 
matter  of  inference  alone;  and  that 
relief  could  be  had  only  against  a 
mistake  clearly  made  out  by  satis- 
factory proof;  and  that  the  mis- 
take must  be  of  some  matter  lead- 
ing to  and  influencing  the  execu- 
tion of  the  release.  See  ante  §§  873, 
927. 

^  Stimpson  v.  Pease,  53  Iowa  572, 
5  N.  W.  760;  Bruce  v.  Bonney,  12 
Gray  (Mass.)  107,  71  Am.  Dec.  739; 
Linn  v.  Linn,  122  Mich.  130,  80  N- 
W.  1000;  Geib  v.  Reynolds,  35  Minn, 
331,  28  N.  W.  923,  affd.  Liggett  v. 
Himle,  38  Minn.  421,  38  N.  W.  201. 

"Saint  V.  Cornwall,  207  Pa,  270, 
56  Atl.  440. 
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In  some  cases  it  has  been  held  that  where  a  new  mortgage  is  taken 
to  secure  the  payment  of  the  same  debt,  and  the  fact  is  so  stated  in 
the  mortgage,  and  the  old  mortgage  is  released  and  the  new  one  re- 
corded on  the  same  day,  the  new  mortgage  will  have  priority  of  any  in- 
tervening incumbrance.^^  Where  a  second  mortgagee,  in  order  to  en- 
able the  mortgagor  to  renew  a  first  mortgage  and  give  it  priority  as 
a  lien,  canceled  his  mortgage  and  took  a  new  one  to  secure  the  same 
notes,  subject  to  the  renewed  first  mortgage,  he  did  not  thereby  re- 
lease the  lien  created  by  his  original  mortgage,  and  the  mortgagor's 
wife  obtained  no  new  rights  as  against  the  second  mortgagee.®^ 

Where  a  mortgagor  in  order  to  obtain  an  extension  of  time  executed 
a  new  mortgage  with  new  notes,  the  mortgagee  discharging  the  old 
mortgage  but  the  new  mortgage  being  upon  a  homestead,  was  void  be- 
cause not  executed  by  the  mortgagor's  wife,  it  was  held  that  in  equity 
the  original  mortgage  would  be  treated  as  in  force  just  as  if  no  satis- 
faction of  it  had  been  made.^^ 

If  money  is  borrowed  on  a  mortgage  for  the  purpose  of  paying  off 
a  former  mortgage  of  the  same  lands,  the  fact  that  an  intervening 
judgment  lien  was  overlooked  in  examining  the  title  will  not  enable 
the  mortgagee  to  set  up  in  equity  the  former  mortgage  after  it  has 
been  duly  discharged. °* 

Delay  on  the  part  of  a  mortgagee  in  seeking  relief,  or  an  attempt 
to  enforce  the  new  security,  with  knowledge  of  all  the  facts,  will  pre- 
clude him  from  obtaining  a  cancelation  of  a  discharge  of  his  first 
mortgage.*" 

°=  Shaver  v.  Williams,  87  111.  469,  the  court  say:     "The  only  mistake 

18  Am.  L.  Reg.  (N.  S.)  132;  Missis-  at  any  time  made  by  the  mortga- 

sippi  Val.   Trust  Co.   v.   McDonald,  gee   was   in   surrendering  his   note 

146  Mo.  467,  48  S.  W.  483;   Hardin  and  in  allowing  his  first  mortgage 

V.   Emmons,   24    Nev.    329,   53   Pac.  to  be  discharged,  and  taking  a  new 

854;     Seeley  v.  Bacon   (N.  J.  Eq.),  note  and  mortgage  under  the  sup- 

34  Atl.  139.  position  that  the  title  had  remained 

""Pouder   v.    Ritzinger,    119    Ind.  unchanged,     having     in     fact     no 

597,  20  N.  E.  654.  knowledge  of  the  intervening  mort- 

°'  Van  Sandt  v.  Alvis,  109  Cal.  165,  gage,  although  he  had  constructive 

41  Pac.  1014.  notice    from    the    record.     He    was 

■"Anglade  v.  St.  Avlt,  67  Mo.  434;  not  led  to  do  this  by  any  false  rep- 

Banta  v.  Garmo,  1   Sandf.   Ch.    (N.  resentations  or  inducements;    what 

Y.)   383.     For  a  case  somewhat  dif-  was  done  appears  to  have  been  done 

ferent  where  prior  liens  were  held  for  his  supposed  benefit  and  at  his 

not  to  lose  their  priority  to  a  judg-  request.     Whether,  upon  the  facts, 

ment,  in  consequence  of  a  release,  a  court  of  equity  would  allow  him 

see  Van  Duyne  v.  Shann,  41  N.  J.  to  have  the  discharge  set  aside  and 

Eq.  311,  7  Atl.  429.  the  first  mortgage  reinstated,  if  he 

™  Seymour  v.  Mackay,  126  111.  341,  had  applied  immediately  on  ascer- 

18   N.   E.   552;    Childs  v.   Stoddard,  taining  the  existence  of  the  inter- 

130  Mass.  110.     In  the  latter  case  vening  mortgage,  we  need  not  in- 
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§  971a.  No  repayment  from  prior  good  faith  mortgagee. — ^A  prior 
mortgagee  who  has  in  good  faith  received  payment  can  not  be  com- 
pelled to  repay  the  money  on  the  ground  that  it  was  fraudulently  ob- 
tained from  some  other  person.  Thus  where  one  loaned  on  a  forged 
mortgage,  and  subsequently  the  borrower  obtained  a  larger  loan  of 
another  person  on  the  same  property  upon  another  forged  mortgage, 
from  the  proceeds  of  which  the  prior  mortgage  was  paid  so  that  the 
last  mortgagee  should  have  a  first  mortgage,  neither  mortgagee  know- 
ing at  the  time  that  the  mortgages  were  forged,  it  was  held  that  the 
last  mortgagee  could  not  recover  of  the  former  mortgagee  the  amount 
paid  to  take  up  the  latter's  mortgage.'"' 

§  971b.  Effect  of  forged  discharge. — A  forged  discharge  is  not  ef- 
fectual as  a  discharge  even  in  favor  of  one  who  has  purchased  the 
mortgaged  premises  in  the  honest  belief  that  the  discharge  as  it  ap- 
peared of  record  was  genuine.  "That  title  to  property  can  not  be 
taken  away  by  theft  is  a  principle  well  settled.  The  seller  can  convey 
no  greater  title  than  he  himself  possesses.  It  is  equally  well  settled 
that  an  owner  of  property  will  not  be  deprived  of  his  right  to  the  same 
by  the  commission  of  a  forgery ;  and  this  is  true  even  where  the  claim- 
ant under  the  forged  instrument  had  no  notice  of  the  forgery,  and 
Jionestly  believed  that  it  was  honest  and  genuine."'^ 


<iuire.  H©  did  not  do  so.  Knowing 
that  there  was  a  mortgage  held  by 
the  defendant  he  had  two  courses 
open  to  him:  1.  To  apply  to  have 
the  record  vacated,  and  his  first 
mortgage  restored;  2.  To  rely  upon 
the  second  mortgage  he  had  received 
from  the  mortgagor.  He  chose  the 
latter  course,  and  did  it  knowing 
all  the  facts."     Per  Endlcott,  J. 

'"Walker  v.  Conant,  69  Mich.  321, 
57  N.  W.  292. 


"Telegraph  Co.  v.  Davenport,  97 
U.  S.  369,  372,  24  L.  ed.  1047;  Gray 
V.  Jones,  14  Fed.  83;  Luther  v.  Clay, 
100  Ga.  236,  28  S.  E.  46,  39  L.  R.  A. 
95,  citing  Sampeyreac  v.  United 
States,  7  Pet.  (U.  S.)  222,  240; 
D'Wolf  V.  Haydn,  24  111.  525;  Reck 
V.  Clapp,  98  Pa.  St.  581,  586;  Wal- 
lace V.  Harmstad,  44  Pa.  St.  492; 
Arrison  v.  Harmstead,  2  Pa.  St.  191; 
Van  Amringe  v.  Morton,  4  Whart. 
(Pa.)  382. 
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X.   Form  and  Construction  of  Discharge 


Section 

972.  Mode  of  effecting  a  discharge. 

973.  When  mortgagee  becomes  trus- 

tee of  mortgagor. 

974.  When  discharge  without  a  deed 

may  be  made. 
974a.  Effect  of  gift  or  bequest  of 
mortgage   or  debt  to  mort- 
gagor. 

975.  Mortgage  of  Indemnity. 

976.  Intention  to  release  governs. 

977.  Surrender  of  defeasance. 

978.  Mortgage  lien  cut  off  by  prior 

title. 

979.  Verbal    agreement    to    release 

mortgage. 

980.  Release    limited    to    particular 

person  or  demand. 

981.  Release   of  part  of  mortgaged 

premises. 


Section 

982.  Effect  of  partial  release  as  re- 

gards rights  of  third  persons. 

983.  Effect    of   release    of    personal 

liability  of  mortgagor. 

984.  Effect  of  release  of  security  to 

discharge  the  debt. 

985.  Effect  of  release  upon  title  of 

person  to  whom  made. 

986.  Mortgage  discharged  by  mort- 

gagee    receiving     purchase- 
price  at  sale. 

987.  Release  wrongfully  obtained. 

988.  Duty   of  debtor  who   demands 

release. 
988a.  Suit  to  compel  cancelation  of 
a  mortgage  which  has  been 
paid. 


§  972.  Mode  of  effecting  a  discharge.^ — ^Whenever  a  mortgage  re- 
tains its  commoB-law  character  of  a  conveyance  of  the  legal  estate,  a 
discharge  should  be  effected  either  by  a  deed  of  reconveyance,  or  by  an 
entry  upon  the  records  in  the  manner  provided  by  statute.  A  receipt 
of  the  mortgagee,  though  executed  under  seal,  while  it  is  evidence  of 
payment  and  of  a  discharge  of  the  mortgage  by  reason  of  the  payment, 
does  not  after  breach  of  the  condition  revest  the  title  in  the  mortga- 
gor.^ It  is  not  even  conclusive  of  payment,  but  is  open  to  explanation.^ 
But  a  receipt  of  payment  and  release  of  obligation  to  the  mort- 
gagor, written  in  a  deceased  mortgagee's  handwriting  on  the  back  of 
a  mortgage  bond  found  among  decedent's  papers,  and  signed  by  her, 
was  held  to  be  prima  facie  evidence  of  payment.*  A  payment  actually 
received  may  be  regarded  as  an  equitable  release  of  the  mortgage.  °  A 
mere  verbal  agreement  by  a  mortgagee  to  execute  a  release,  though 
made  for  a  valuable  consideration  can  not  be  enforced,  as  it  is  void 
under  the  statute  of  frauds.^ 

But  where  the  directors  of  a  bank  passed  a  resolution  releasing  a 


^Por  forms  of  discharges,  see 
Jones's  Forms  in  Conveyancing. 

^Allard  v.  Lane,  18  Maine  9. 

^Pearce  v.  Savage,  45  Maine  90; 
Parsons  v.  Welles,  17  Mass.  419; 
Perkins  v.  Pitts,  11  Mass.  125;  Por- 
ter V.  Hill,  9  Mass.  34,  6  Am.  Dec. 
22. 

'Sherman  v.  Matthieu,  106  App. 
Div.  368,  94  N.  Y.  S.  565. 

"Marriott  v.  Handy,  8  Gill  (Md.) 


31;   Agnew  v.  Renwick,  27  S.  Car. 
562,  4  S.  E.  223.     See  ante  §  917. 

'  Phillips  V.  Leavitt,  54  Maine  405; 
Leavitt  v.  Pratt,  53  Maine  147;  Par- 
ker V.  Barker,  2  Mete.  (Mass.)  423; 
Maynard  v.  Hunt,  5  Pick.  (Mass.) 
240,  6  Pick.  (Mass.)  489.  But  see 
First  Nat.  Bank  v.  Gallagher,  119 
Minn.  463,  138  N.  W.  681;  Malins  v. 
Brown,  4  N.  Y.  403. 
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mortgage,  and  thereafter  held  the  personal  security  only,  to  enable  the 
mortgagor  to  improve  the  property,  and  he  does  so  and  conveys  the 
property  for  a  valuable  consideration,  the  bank  was  held  to  have  re- 
leased the  mortgage.' 

No  precise  formality  in  making  a  release  of  the  lien  of  a  mortgage 
is  necessary.  It  may  be  effected  by  a  reconveyance,  although  the  only 
mode  provided  by  statute  is  for  an  entry  of  satisfaction  upon  the 
margin  of  the  record.  But  this  method  is  not  exclusive.  Eeleaae  may 
be  made  of  the  whole  or  of  a  part  of  the  mortgaged  premises  by  a  quit- 
claim deed  from  the  mortgagee  to  the  mortgagor,^  to  his  grantee  or 
mortgagee.* 

Ordinarily  a  conveyance  or  deed  of  release  or  quitclaim  by  the 
mortgagee  to  the  mortgagor,  or  to  the  owner  of  the  equity  of  redemp- 
tion, will  discharge  the  mortgage,  although  the  mortgagee  has  also 
acquired  some  other  claim  or  title  to  the  premises,  as,  for  instance, 
the  equity  of  redemption,  upon  which  the  deed  might  operate.  The 
deed  would  pass  his  entire  title.  ^^  But  the  instrument  will  be  con- 
strued according  to  the  intention  as  manifested  by  the  whole  instru- 
ment; and  therefore  where  a  mortgagee,  holding  an  independent  title 
by  a  subsequent  mortgage,  indorsed  upon  his  prior  mortgage  a  dis- 
charge, whereby  he  "released  and  forever  quitclaimed"  all  his  "right, 
title,  and  interest  in  and  to  the  within  described  premises,"  it  was 
held  that  his  release  passed  only  his  interest  in  that  mortgage  and  not 
his  entire  interest.  The  natural  import  of  the  words  used  was  satis- 
fied by  confining  the  effect  of  the  release  to  the  mortgage  upon  which 
it  was  written.'^^  But  a  mere  attachment  which  has  not  ripened  into 
a  title  would  not  be  discharged  by  a  mortgagee's  release  of  all  his 
"right,  title,  claim,  and  demand  whatever"  in  the  mortgaged  prem- 
ises.^^  The  mortgagee's  release  to  a  subsequent  mortgagee  without  any 
transfer  of  the  debt  operates  as  a  discharge  of  the  prior  mortgage. ^^ 
If  a  mortgagee  at  the  request  of  the  owner  of  the  equity  of  redemp- 

'  In  re  Bank  of  West  Superior,  109  Watson  v.  Edwards,  105  Cal.  70,  38 

Wis.  672,  85  N.  W.  501.  Pac.   527. 

'Waters  v.  Waters,  20   Iowa  363,  "Barr  v.  Foster,  25  Colo.  28,   52 

89  Am.  Dec.  540.     See  also  Barr  v.  Pac.   1101;    Donlin   v.   Bradley,   119 

Foster,   25   Colo.  28,   52   Pac.   1101;  111.  412,  10  N.  E.  11;  Barnstable  Sav. 

Willhite  V.   Berry,   232   111.   331,   83  Bank  v.  Barrett,  122  Mass.  172.     See 

N.  B.  852.  ante  §  824. 

"Allen  V.  Leominster  Sav.  Bank,  "Lacey     v.     Tomlinson,     5     Day 

134  Mass.  580.  (Conn.)  77. 

"  Mutual  Bldg.  &c.  Assn.  v.  Wyeth,  "  Allen  v.  Leominster  Sav.  Bank, 

105  Ala.  639,  17  So.  45;  Barr  v.  Pos-  134  Mass.  580;  Hill  v.  West,  8  Ohio 

ter,  25  Colo.  28,  52  Pac.  1101;  Wood-  222,  31  Am.  Dec.  442. 
bury  V.  Aikin,  13  111.  639.    See  also 
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tion,  who  is  about  to  sell  the  premises,  executes  to  the  purchaser  a 
bond,  conditioned  that  the  vendor  should  save  the  grantee  harmless 
from  all  cost  and  damage  in  consequence  of  any  previous  incumbrance 
upon  the  premises,  the  effect  of  the  bond  is  to  release  the  land  from 
his  mortgage.^* 

That  a  release  erroneously  recites  the  book  in  vrhich  the  mortgage  is 
recorded,  is  immaterial  if  the  mortgage  is  otherwise  suiBciently  de- 
scribed.^°  A  discharge  of  a  mortgage  which  gives  the  date  of  the 
mortgage,  the  parties  thereto,  the  book,  page,  and  office  where  and 
the  time  it  was  recorded,  is  operative,  though  the  mortgaged  prem- 
ises are  not  correctly  described  therein.^' 

§  973.  When  mortgagee  becomes  trustee  of  mortgagor. — When  a 
mortgagee  has  received  payment  of  a  mortgage  debt  after  maturity 
without  releasing  the  mortgaged  premises,  wherever  the  common-law 
view  that  holds  the  legal  estate  prevails  he  becomes  a  trustee  of  the 
mortgagor,  and  so  holds  the  title  until  he  releases  it.^'  He  has  of 
course  no  equitable  interest,  but  he  is  liable  to  the  penalties  imposed 
by  statute  for  not  discharging  the  mortgage  after  it  is  in  fact  paid; 
and  he  is  moreover  liable  to  an  equitable  suit  to  compel  a  discharge 
or  reconveyance.^'  He  holds  the  legal  seisin  in  trust  for  the  mortga- 
gor, and  the  court  will  not  permit  him  or  those  claiming  under  him  to 
set  up  this  legal  estate  to  defeat  the  possession  of  the  cestui  que  trust. 
The  equitable  estate  of  the  mortgagor,  which  in  courts  of  equity  is 
always  recognized  and  is  protected  in  a  great  many  ways,  in  courts  of 
law  obtains  recognition  by  the  fiction  of  regarding  the  mortgagee, 
after  his  debt  is  satisfied,  as  a  trustee  of  the  legal  estate  for  the  mort- 
gagor. After  the  debt  is  paid,  the  legal  seisin  of  the  mortgagee  is  but 
a  mere  formal  title.  No  trust  will  be  raised  for  the  benefit  of  the 
mortgagor  until  the  purpose  for  which  the  mortgage  was  made  is  an- 
swered.'^^ 

The  paying  off  of  an  equitable  mortgage  and  directing  the  mortga- 

"  Proctor  V.  Thrall,  22  Vt.  262.  Dowell,  21  Miss.  103;   McNair  v.  Pi- 

"  Commonwealth    v.    Wilmington  cotte,  33  Mo.  57;   Den  v.  Dimon,  10 

&c.  R.  Co.,  2  Monag.   (Pa.)    538,  17  N.  J.  L.  156;  Armstrong  v.  Peirse,  3 

Atl.  5.  Burr    1898 

'» Miller  v.  Hioken,  92  Cal.  229,  28  "  Quinn  v.  Kellogg,  4  Colo.  App. 

Pac.  339.  157,  35  Pac.  49;   McNair  v.  Picotte, 

"Robinson  v.  Cross,  22  Conn.  171;  33  Mo.  57. 

Bacon     v.     National     German-Am.  "Harrison  v.  Eldridge,  7  N.  J.  L. 

Bank,  191  111.  205,  60  N.  B.  846;  Bur-  392,  407,  per  Ch.  J.  Kinsey;   Shields 

gett  V.  Osborne,  172  111.  227,  50  N.  v.  Lozear,  34  N.  J.  L.  496,  3  Am.  Rep. 

E.  206;    Rue  v.  Dole,  107   111.   275;  256,  per  Depue,  J. 
Smith  v.  Doe,  26  Miss.  291;  Wolfe  v. 
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gee  to  make  a  deed  to  a  certain  person  who  has  obtained  the  legal  title 
from  the  mortgagor  does  not  create  a  resulting  trust.^" 

§  974.  When  discharge  without  a  deed  may  be  made. — ^Where  a 
mortgage  is  regarded  as  merely  a  lien  upon  the  land  and  not  a  con- 
veyance of  the  legal  estate,  a  discharge  may  be  made  without  a  deed  f^ 
a  writing  not  under  seal  is  sufficient  ;^^  and  payment  without  any 
writing  in  fact  discharges  the  mortgage.^' 

According  to  the  rules  of  the  common  law,  payment  of  the  mort- 
gage debt  on  or  before  the  law  day,  extinguishes  the  mortgagee's  in- 
terest, and  revests  the  legal  title  in  the  mortgagor  without  the  neces- 
sity of  a  formal  release  or  reconveyance.^* 

Even  an  agreement  to  discharge  made  for  a  sufficient  consideration, 
when  the  debtor  has  fulfilled  his  part  of  the  agreement,  may  operate 
as  a  discharge,  upon  the  ground  that  equity  treats  as  done  that  which 
a  party  has  agreed  to  do;  therefore  where  the  mortgagee  agreed  ver- 
bally to  cancel  and  discharge  a  mortgage  in  consideration  that  the 
mortgagor  would  discharge  a  debt  due  him  from  a  third  person,  and 
the  mortgagor  discharged  his  claim,  it  was  held  that  the  mortgage 
was  thereby  discharged.^"  Upon  the  same  principle  it  is  held  that  a 
mortgage  given  in  part  payment  of  the  price  of  other  land,  which  by 
agreement  is  to  be  conveyed  to  the  mortgagor  upon  the  canceling  of 
that  agreement  by  mutual  consent,  is  itself  annulled  and  discharged 
unless  it  be  expressly  saved  and  continued.^" 

Anything  which  amounts  to  payment  or  satisfaction  of  the  debt  dis- 

»  Boyer  v.  Floury,  80   Ga.  312,  5  "  Davis  v.  Anderson,  163  Ala.  385, 

S.  E.  63.  50  So.  1002;    Clinton  v.  Westbrook, 

"First    Nat.    Bank   v.    Kreig,    21  38  Conn.   9;    Stevenson  v.  Polk,  71 

Nev.  404,  32  Pac.  641.  Iowa  278,  32  N.  W.  340;   Stewart  v. 

'^^Wallis    V.    Long,    16    Ala.    738;  Crosby,    50    Maine    130;     Paxon    v. 

Thornton    v.    Irwin,    43    Mo.    153;  Paul,  3   Harr.  &  McH.    (Md.)    399; 

Headley  v.   Goundry,  41  Barb.    (N.  Merrill   v.   Chase,   3   Allen    (Mass.) 

Y.)   279;    Ackla  v.  Ackla,  6  Pa.  St.  339;    Hendricks  v.  Hess,  112  Minn. 

228;    Wentz  v.  Dehaven,  1  Serg.  &  252,  127  N.  W.  995;  Griffin  v.  Lovell, 

R.   (Pa.)    312.    See  also  First  Nat.  42  Miss.  402;   Pease  v.  Pilot  Knob 

Bank  v.  Gallagher,  119  Minn.  463,  Iron   Co.,   49   Mo.   124;    Hatfield  v. 

138  N.  W.   681,  Ann.   Cas.   1914   B,  Reynolds,  34  Barb.  (N.  Y.)  612;  Per- 

120.     Taylor  v.  Godfrey,  62  W.  Va.  kins  v.  Dibble,  10  Ohio  433,  36  Am. 

677,  59  S.  E.  631;   Stoddart  v.  Stod-  Dec.   97;    Purguson  v.   Coward,   12 

dart,  39  U.  C.  Q.  B.  203.  Heisk.  (Tenn.)  572. 

^  Goodvin  v.  Nichols,  109  Wis.  672,  *  Griswold   v.    Griswold,    7    Lans. 

85  N.  W.  501;  Slaughter  v.  Bernards,  (N.  Y.)  72.     See  also  Swain  v.  Sea- 

97   Wis.   184,   72   N.   W.    977;    Gold-  mens,  9  Wall.  (U.  S.)  254,  19  L.  ed. 

smith  v.  Darling,  92  Wis.  363,  66  N.  5b4. 

W.  397;  O'Donnell  V.  Brand,  85  Wlis,  ""Eveland   v.    Wheeler,    37    N.   Y. 

97,  55  N.  W.  154;   Telford  v.  Frost,  244. 
76  Wis.  172,  44  N.  W.  835.    See  ante 
§  889. 
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charges  the  mortgage  lien.^^  If  a  judgment  for  the  debt  be  satisfied 
out  of  other  property  of  the  debtor,  the  mortgage  is  discharged;  and 
if  one  afterward  purchases  the  property  in  good  faith,  relying  upon 
the  records  as  showing  that  the  execution  had  been  returned  as  satis- 
fied, no  inquiry  can  be  made  as  against  him  as  to  the  regularity  of  the 
proceedings  in  which  the  judgment  was  obtained.^*  When  the  pur- 
poses of  a  trust  deed  are  accomplished,  the  owner  of  the  land,  without 
any  action  on  his  part,  is  vested  with  the  legal  title,  and  can  maintain 
ejectment  upon  it.^' 

§  974a.    Effect  of  gift  or  bec[uest  of  mortgage  or  debt  to  mortgagor. 

— ^A  bequest  or  gift  of  a  mortgage  or  of  the  mortgage  debt  to  the 
mortgagor  discharges  the  mortgage  at  once  by  force  of  the  will.^°  In 
like  manner  a  gift  by  the  mortgagee  of  part  of  the  mortgage  debt  to 
be  applied  thereon  operates  at  once  to  extinguish  the  mortgage  pro 
tanto.^^  If  a  release  of  a  mortgage  be  made  upon  condition  that  the 
mortgagee  be  paid  the  interest  on  the  mortgage  during  life,  the  ac- 
ceptance of  it  amounts  to  a  stipulation  by  the  mortgagor  to  perform 
the  condition  on  which  the  gift  was  made;  and  the  mortgagee,  on 
the  mortgagor's  failure  to  pay  the  interest,  may  revoke  the  gift,  and 
have  the  satisfaction  set  aside.^^ 

Where  a  bequest  of  securities  were  made  to  a  mortgagee  in  payment 
of  his  mortgage  which  never  were  accepted  by  him  and  subsequently 
proved  to  be  worthless,  such  bequest  was  held  not  to  constitute  pay- 
ment.^ ^ 

§  975.  Mortgage  of  indemnity. — In  case  of  a  mortgage  of  indem- 
nity, when  indemnity  has  in  fact  been  obtained,  although  not  by  a 
compliance  with  the  terms  of  the  contract  between  the  parties,  or  in 
the  way  contemplated  by  them,  the  object  of  the  mortgage  being  sub- 
stantially and  fully  accomplished,  the  mortgage  is  extinguished.^* 
Such  mortgage  becomes  discharged  by  operation  of  law  as  soon  as  the 
debt  or  obligation  is  paid  by  the  party  primarily  liable  to  pay  same, 
or  as  soon  as  it  becomes  legally  certain  that  it  can  not  be  enforced 
against  the  mortgagee.^^ 

"  Strlbllng  V.  Splint  Coal  Co.,  31  "'  Smith  v.  Smith,  8  N.  Y.  S.  637. 

W.  Va.  82,  5  S.  B.      1.  "  Batchelder  v.  Blake,  70  Vt.  197, 

'^Driggs  V.   Simson,  3   Thomp.  &  40  Atl.  34. 

C.  (N.  y.)  786.  «  Sergeant  v.  Ruble,  33  Minn.  354, 

"  McNabb  v.  Young,  81  111.  11.  23  N;  W.  535;  Archambau  v.  Green, 

*>  Weeks  v.  Ostrander,  20  J.  &  S.  21  Minn.  520. 

(N.  Y.)  512,  16  Abb.  N.  Car.  143.  » Malsberger  v.   Parsons,   24  Del. 

"Carpenter  v.  Soule,  88  N.  Y.  251,  254,  75  Atl.  698;    Taft  v.  Stoddard. 

42  Am.  Rep.  248.  142  Mass.  545,  8  N.  E.  586;  Hayden 
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§  976.  Intention  to  release  governs. — Whether  a  general  release 
from  all  claims  and  demands  made  by  the  holder  of  a  mortgage  to  a 
mortgagor  releases  the  mortgage  debt,  depends  upon  the  intention  of 
the  parties.  That  the  mortgage  debt  was  not  due  at  the  time,  and  that 
the  mortgage  was  not  delivered  up  or  canceled,  are  reasons  for  sup- 
posing that  the  intention  was  not  to  release  the  mortgage  debt.^"  A 
mortgage  is  discharged  by  the  creditor's  joining  with  others  in  a  re- 
lease under  seal,  whereby,  for  value  received  and  in  consideration  of 
one  dollar,  he  releases  the  debtor  from  indebtedness,  "whether  on 
book  account,  note  of  hand,  or  any  other  way."^'  Where  the  inten- 
tion of  the  parties  is  merely  to  release  the  mortgagor's  personal  lia- 
bility for  the  debt,  such  discharge  does  not  release  the  mortgage  or 
extinguish  the  debt.^* 

It  is  competent  for  a  mortgagee  who  has  signed  a  general  release 
or  a  composition  paper  in  behalf  of  the  mortgagor  to  show  by  parol 
evidence  that,  at  the  time  of  such  release,  he  was  not  the  owner  of  the 
mortgage,  having  previously  sold  it;  or  he  may,  in  the  same  way, 
show  that  the  validity  of  the  release  was  dependent  upon  a  considera- 
tion which  has  not  been  fulfilled.^' 

§  977.  Surrender  of  defeasance. — ^When  a  mortgage  has  been  made 
by  giving  an  absolute  deed  and  taking  back  a  defeasance,  if  this  has 
not  been  recorded  the  parties  may  afterward,  with  the  intent  to  vest 
the  estate  unconditionally  in  the  grantee  by  force  of  the  deed,  surren- 
der and  cancel  the  defeasance,  and  the  estate  will  thereupon  become 
absolute  in  the  mortgagee,  without  any  further  act,  if  the  transaction 
be  fairly  conducted  and  no  rights  of  third  parties  have  intervened.^" 
But  the  assignment  of  the  bond  of  defeasance  to  an  assignee  of  the 
mortgage  has  been  held  not  to  operate  as  an  extinguishment  of  the 
equity  of  redemption ;  but  the  decision  is  questioned,  and  it  is  difficult 
to  see  why  such  assignment  should  not  have  effect  equally  with  the 
mere  surrender.*^  When  the  debtor  has  paid  a  mortgage  made  in  the 
form  of  an  absolute  conveyance,  and  the  defeasance  has  not  been  re- 

V.    Smith,    12    Mete.    (Mass.)    511;  301;    Bentley  v.  Vanderheyden,   35 

Newell  v.  Hurlburt,  2  Vt.  351;  Clam-  N.  Y.  677. 

bey  V.  Corliss,  41  Wash.  327,  83  Pac.  =»  Van     Bokkelen     v.     Taylor,     4 

422.  Thomp.  &  C.   (N.  Y.)   422. 

»«McIntyre  v.  Williamson,  1  Edw.  "Green    v.    Butler,    26    Cal.    595; 

Ch.  (N.  Y.)  34.    See  also  Taylor  v.  Seymour  v.  Mackay,  126  111.  341,  18 

Godfrey,  62  W.  Va.  677,  59  S.  B.  631.  N.  E.  552;  Harrison  v.  Phillips  Acad- 

='Van  Bokkelen  v.  Taylor,  62  N.  emy,  12  Mass.  456;   Rice  v.  Bird,  4 

y.  105,  revg.  2  Hun  138.  Pick.  (Mass.)  350  n. 

''Donnelly  v.  Simonton,  13  Minn.  ""Porter   v.    Millet,   9   Mass.    101. 

See  ante  §§  252-255. 
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corded  or  rests  in  parol,  the  only  relief  is  in  a  reconveyance,  which 
the  grantee  may  in  equity  be  compelled  to  execute.*^  Where  a  mort- 
gage, regardless  of  its  form,  is  a  mere  lien  or  charge  upon  the  mort- 
gaged premises,  the  mortgagor  retaining  the  legal  title,  such  title  is 
not  transferred  to  the  mortgagee  by  the  surrender  or  cancelation  of 
the  defeasance.** 

If  such  transactions  occur  between  the  parties  as  would  render  it 
inequitable  that  the  grantor  should  redeem,  that  itself  in  such  case 
operates  as  a  cancelation  of  the  defeasance,  and  gives  the  deed  the 
effect  of  an  original  absolute  conveyance.** 

§978.  Mortgage  lien  cut  off  by  prior  title. — The  mortgage  lien 
may  of  course  be  cut  off  by  proper  proceedings  had  for  that  purpose 
under  a  prior  incumbrance.  If  the  mortgagor,  however,  acquires  such 
prior  title,  he  would  generally  be  estopped,  under  the  covenants  of 
his  mortgage,  to  set  it  up.  But  if  a  purchaser  from  the  mortgagor 
who  has  simply  bought  the  estate  subject  to  the  mortgage,  without  as- 
suming to  pay  it,  acquires  such  prior  title,  an  intervening  mortgage 
is  cut  off,  as  much  as  it  would  be  if  the  purchase  had  been  made  by 
some  one  having  no  interest  in  the  estate.*^  Even  if  the  purchaser 
at  the  foreclosure  sale  pays  no  money,  but  takes  a  deed  and  treats  the 
subsequent  mortgage  as  a  lien  and  continues  to  pay  interest  on  it,  his 
recognition  of  it  binds  only  himself  and  those  who  have  notice.  If  he 
afterward  conveys  the  premises  by  warranty  deed  for  a  valuable  con- 
sideration, a  purchaser  without  notice  takes  the  entire  title  free  from 
the  lien  of  the  subsequent  mortgage.*^ 

Where  a  mortgagee  has  additional  security  for  his  debt,  or  other 
means  of  securing  its  payment,  and  avails  himself  thereof,  the 
mortgage  is  discharged  to  the  extent  to  which  the  mortgagee's  pro- 
ceedings have  resulted  in  satisfaction  of  such  debt.*' 

§  979.  Verbal  agreement  to  release  mortgage. — The  parties  to  a 
mortgage  may  agree  verbally  to  its  release  or  discharge  on  terms  other 
than  those  stipulated  in  the  mortgage  itself,  provided  there  is  a  con- 

"  Sherwood  v.  "Wilson,  2   Sweeny  Leach,  27  Vt.  491.    See  ante  §  748. 
(N.  Y.)  684;  Kenton  v.  Vandergrlft,        "Wood  v.   McClughan,  4  Thomp. 

42  Pa.  St.  339.  &  C.  (N.  Y.)  420. 

^  Howe  V.  Carpenter,  49  "Wis.  697,        ■"  Androscoggin  Sav.  Bank  v.  Mc- 

6  N.  "W.  357.  Kenney,  78   Maine  442,   6  Atl.  877; 

"Carpenter  v.   Carpenter,   70   III.  "Wendell  v.  Highstone,  52  Mich.  552, 

457;  "West  v.  Reed,  55  111.  242.  18  N.  "W.  354;   Spencer  v.  Forcht,  16 

^McCammon  v.  "Worrall,  11  Paige  S.  Dak.  287,  92  N.  "W.  392;  Hanna  v. 

(N.    Y.)     99.     And    see    Bullard    v.  Reeves,  22  Wash.  6,  60  Pac.  62. 
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sideration  for  the  agreement.**  But  a  verbal  agreement  to  release  a 
mortgage,  to  be  sustained,  should  be  established  beyond  a  reasonable 
doubt.  An  owner  of  land  being  desirous  of  selling  it  went  with  the 
purchaser  to  the  mortgagee,  who  verbally  agreed  to  surrender  the 
mortgage  for  other  security,  and  told  the  purchaser  to  go  on  and  com- 
plete the  purchase,  as  he  had  made  an  arrangement  with  the  mortga- 
gor in  relation  to  the  mortgage  debt.  The  purchase  having  been  made, 
the  mortgagee  failed  to  surrender  the  mortgage,  whereupon  the  pur- 
chaser sought  to  compel  him  to  cancel  it.  The  evidence  being  contra- 
dictory, and  not  showing  that  other  security  had  been  given  or  offered, 
relief  was  refused.*" 

Though  such  an  agreement,  if  made  for  a  consideration,  may  bind 
the  parties  to  it,  it  does  not  bind  a  person  not  a  party  to  it ;  and  such 
a  person  can  not  enforce  it  unless  he  was  induced  by  it  to  purchase 
the  property,  to  loan  money  upon  it,  or  to  do  some  act  prejudicial  to 
his  interest.'" 

But  the  mortgagee  is  bound  by  a  definite  written  agreement  with 
the  purchaser  to  release  the  portion  of  the  premises  about  to  be  con- 
veyed to  the  purchaser,  upon  the  payment  of  a  certain  sum;  and  if 
this  be  duly  recorded,  a  subsequent  sale  of  this  portion,  under  a  power 
of  sale,  after  payment  or  tender  of  the  amount  agreed  upon,  is  void.^^ 

As  a  general  rule  a  parol  release  of  a  mortgage,  and  consequently 
the  discharge  of  the  mortgagor  from  personal  liability  is  not  void  by 
reason  of  the  statute  of  frauds  ;°^  but  in  those  iurisdietions  wherein 
the  mortgage  is  considered  the  principal  obligation  the  courts  hold 
that  a  parol  agreement  to  release  or  discharge  a  mortgage  and  thus  re- 
lieve the  mortgagor  from  personal  liability  is  within  the  statute  of 
frauds  and  void.'* 

§  980.  Release  limited  to  particular  person  or  demand. — A  re- 
lease of  a  mortgage  may  be  limited  in  its  operation  to  a  particular 

« Ellis  V.  Sisson,  96  111.  105;  Snell  ""  Slmonton   v.    Gandolfo,    2    Fla. 

V.  Palmer,  12  111.  App.  337;    Tl-om-  392;    Howard   v.    Gresham,    27    Ga. 

bly  V.  Klersy,  139  Mich.  209,  102  N.  347;   First  Nat.  Bank  v.  Gallagher, 

W.   638;    Stone   v.   Lannon,   6   Wis.  119  Minn.  463,  138  N.  W,  681,  Ann. 

497.  Gas.  1914  B,  120;    McCraitSi  v.  Na- 

*"  Stevenson  v.  Adams,  50  Mo.  475.  tional  Mohawk  Valley  Bank,  104  N. 

As  to  evidence  to  support  an  agree-  Y.  414,  10  N.  E.  862;   Hammings  v. 

ment  for  a   release,   see   Crouch   v.  Doss,  125  N.  Car.  400,  ,34  S.  E.  511; 

Meyer,  18  N.  Y.  S.  65.  Ackla  v.  Ackla,  6  Pa.  St.  228. 

"  Snell  V.  Palmer,  12  111.  App.  337.  ^  Brooks  v.  Benham,  70  Conn.  92, 

See  also  Porter  v.  Muller,  3  W.  Coast  38  Atl.  908,  39  Atl.  1112,  66  Am.  St. 

619.  87;    Phillips    v.    Leavitt,    54    Maine 

"  Cowen  V.  Loomis,  91  111.  132.  405;  Leavitt  v.  Pratt,  53  Maine  147; 


§    981  PAYMENT   AND   DISCHAEGE  586 

person,  or  to  a  particular  demand,  so  as  merely  to  give  priority  to  that 
particular  person  or  demand  over  the  mortgage,  and  leave  it  unaffected 
as  to  others.^*  Thus  where  a  mortgagee,  in  pursuance  of  a  stipulation 
made  in  the  mortgage  to  that  effect,  gave  a  release  in  favor  of  the 
United  States  to  enable  the  mortgagor  to  commence  the  distillery 
business,  which  stipulated  "that  the  lien  of  the  United  States  for 
taxes  and  penalties  should  have  priority  of  said  above-mentioned 
mortgage,  and  in  case  of  the  forfeiture  of  the  distillery  premises,  or 
any  part  thereof,  the  title  shall  vest  in  the  United  States,  discharged 
from  said  mortgage,  and  for  that  purpose  the  said  party  of  the  first 
part  does  hereby  remise  and  release"  the  mortgaged  premises,  it  was 
held,  as  against  a  party  claiming  title  under  a  Junior  incimibrance, 
that  the  instrument  did  not  operate  as  a  general  release  of  the  prem- 
ises from  the  prior  mortgage,  but  that  its  only  effect  was  to  give  the 
government  a  priority  of  lien.^^ 

Where  the  mortgage  is  security  for  several  notes,  maturing  at  dif- 
ferent times  and  each  note  is  assigned  to  a  different  person,  the  sev- 
eral assignments  operate  as  assignments  pro  tanto  of  the  mortgage, 
and  in  effect  each  assignment  becomes  so  many  mortgages  to  secure 
the  several  notes  in  the  order  of  their  maturity.  "^ 

A  quitclaim  deed  obtained  by  the  mortgagor  from  the  mortgagee 
for  the  purpose  of  redeeming  the  property  from  a  foreclosure  sale 
made  for  an  instalment  of  interest,  will  not  be  construed  as  discharg- 
ing the  entire  mortgage,  when  such  was  not  the  intention  of  the  par- 
ties at  the  time.''^ 

Where  mortgaged  premises  are  conveyed  to  the  wife  of  the  mort- 
gagee and  the  wife  gives  a  mortgage,  in  which  the  husband  joins, 
which  recites  that  they  "mortgage  and  warrant"  the  premises,  the  lat- 
ter mortgage  does  not  in  the  absence  of  express  words  operate  to  re- 
lease the  first  mortgage.^* 

§  981.  Helease  of  part  of  mortgaged  premises. — The  release  of  a 
portion  of  the  mortgaged  premises,  upon  the  payment  of  proper  con- 
sideration, does  not  discharge  or  affect  the  mortgage  lien  upon  other 
portions  of  the  land,  although  they  have  previously  been  sold;^'  and 

Parker  v.  Barker,  2  Mete.   (Mass.)  gent  v.  Howe.  21  111.  148;  Gerber  v. 

423;    Wendover  v.  Baker,  121  Mo.  Sharp,    72    Ind.    553;    Murdock   v. 

273,  25  S.  W.  918.  Ford,  17  Ind.  52. 

"Wood  V.  Wood,  61  Iowa  256,  16  »' Mabie  v.  Hatinger,  48  Mich.  341, 

N.  W.  132.  12  N.  W.  198. 

"  Flower  v.  Elwood,  66  111.  438.  ™  Center  v.    Elgin   City  Banking 

"  Smith  V.  Stevens,  49  Conn.  181;  Co.,  185  111.  534,  57  N.  B.  439. 

Preston  v.  Hodgen,  50  111.  56;   Sar-  ™Evertson  v.  Ogden,  8  Paige  (N. 
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the  mortgagee  having  no  notice  of  the  prior  conveyance  of  other  por- 
tions of  the  premises  may  release  to  a  subsequent  purchaser,  and  the 
lien  of  the  mortgage  upon  the  land  of  the  prior  purchaser  will  not  be 
affected,  although  he  received  no  payment  in  reduction  of  the  mort- 
gage debt  for  the  release.^"  But  if  the  mortgagee  releases  part  of  the 
mortgaged  premises  after  parts  thereof  have  been  sold,  having  notice 
of  the  prior  sale,  he  thereby  releases  the  property  first  sold,  if  the 
property  actually  released  by  him  is  of  sufficient  value  to  pay  the  mort- 
gage debt.*^  But  -where  land  incumbered  by  mortgage  has  been  sold 
to  successive  purchasers  without  reference  to  the  mortgage,  so  that 
the  parcels  sold  are  liable  to  the  mortgage  debt  in  the  inverse  order 
of  the  sales,  the  release  of  the  mortgage  upon  the  second  parcel  sold 
will  operate  as  a  release  upon  the  first  parcel  sold."^  If  the  release  be 
made  to  a  third  person,  the  mortgagor  can  claim  no  benefit  from  it, 
even  as  a  discharge  of  that  part  of  the  land.  The  release  in  such  case 
merely  transfers  the  interest  of  the  mortgagee  in  that  portion  of  the' 
mortgaged  premises  to  his  grantee."^  A  release  given  by  the  holder 
of  a  second  mortgage,  who  afterward  acquires  title  to  the  first  mort- 
gage, does  not  affect  his  rights  under  such  first  mortgage.^* 

If  a  mortgagee  who  has  notice  of  a  subsequent  lien  against  parcels 
of  the  mortgaged  premises,  releases  other  parcels,  he  thereby  dis- 
charges wholly  or  partly  the  parcels  subject  to  such  junior  lien,  and 
where  the  value  of  the  parcels  released  equals  the  mortgage  debt  the 
parcels  subject  to  the  junior  lien  are  released  from  liability  under  the 
mortgage,  and  where  the  value  is  less  the  parcels  subject  to  the  junior 
lien  can  at  most  be  made  liable  in  their  order  only  for  the  excess  of 
the  debt  over  such  value.^'^ 

As  between  the  parties  to  the  mortgage,  and  without  reference  to 
intervening  rights,  the  mortgagee  may  release  any  portion  of  the 

Y.)    275;    New  England  L.   &c.   Co.  Bldg.   &e.   Assn.   v.   Fellers,   96   Va. 

V.   Stephens,   16   Utah   385,   52   Pac.  337,  31  S.  E.  505,  70  Am.  St.  851. 

624.     See  also  Woodward  v.  Brown,  ^  Grover    v.    Thatcher,    4    Gray 

119  Cal.  283,  51  Pac.  2,  542,  63  Am.  (Mass.)    526;    "Wyman  v.  Hooper,  2 

St.  108.     See  ante  §§  722-729.  Gray    (Mass.)    141.    A  recital  in  a 

""Hazle  v.  Bendy,  173  111.  302,  50  release   of   a  portion   of   the   mort- 

N.  B.  671;    Sherman  v.  Foster,  158  gaged  property  that  the  entire  debt 

N.  Y.  587,  53  N.  E.  504;    Patty  v.  has  been  paid  Is  not  conclusive  evi- 

Pease,  8  Paige  (N.  Y.)   277,  35  Am.  dence   of   the   fact   recited.     Ander- 

Rep.  683;    McAfee  v.  McAfee,  28  S.  son  v.  McCloud-Love  Live-Stock  Co., 

Car.  188,  5  S.  E.  593.  58  Nebr.  670,  79  N.  W.  613. 

"'Turner  v.  Flenniken,  164  Pa.  St.  "Tarbell  v.  Page,  155  Mass.  256, 

469,  30  Atl.  486,  44  Am.  St.  624.  29  N.  B.  585. 

"'  Stewart    v.    McMahan,    94    Ind.  "^  Schaad  v.  Robinson,   50   Wash. 

389;  Howard  v.  Burns,  73  Minn.  356,  283,  97  Pac.  104. 
76  N.  W.  202;  Lynchburg  Perpetual 
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mortgaged  property  without  impairing  his  lien  upon,  the  remainder.*"^ 
There  is  no  obligation  on  his  part  to  first  exhaust  his  remedy  on  the 
other  realty  before  enforcing  his  claim  upon  a  portion  of  the  mort- 
gaged premises  which  is  the  debtor's  homestead.  He  may,  after  the 
debtor  has  parted  with  all  the  balance  of  the  mortgaged  estate  except 
the  homestead,  release  such  other  realty  and  still  maintain  his  lien 
on  the  homestead.  Where  a  debtor,  after  mortgaging  his  homestead 
and  other  land,  was  thrown  into  bankruptcy,  and  the  homestead  was 
assigned  and  set  over  to  the  debtor,  and  the  assignees,  on  their  appli- 
cation, were  ordered  to  sell  the  other  realty,  and  they  sold  one  piece 
of  it  to  the  mortgagee  in  part  payment  of  the  mortgage,  and  he  re- 
leased other  parcels  except  the  homestead  to  the  assignees,  it  was  held 
that  these  transactions  did  not  satisfy  and  cancel  the  whole  mortgage, 
but  that  the  mortgagee  might  enforce  it  for  the  balance  of  the  claim 
against  the  homestead.  °^ 

A  power  reserved  to  a  mortgagor  to  convey  portions  of  the  mort- 
gaged property  upon  terms  and  conditions  stated  in  the  mortgage 
may  be  effectually  executed,  so  that  such  portions  of  the  property  may 
be  conveyed  by  the  mortgagor  free  from  the  lien  of  the  mortgage, 
without  any  release  or  other  act  on  the  part  of  the  mortgagee.*"*  It  is 
only  necessary  that  the  mortgagor  shall  act.  strictly  within  the  terms 
of  the  power  reserved  to  him.^' 

Under  a  mortgage  wherein  the  mortgagee  agrees  with  the  mort- 
gagor, his  representatives  and  assigns,  that  he  will  release  from  time 
to  time  any  portion  of  the  land  upon  being  paid  a  specified  sum  per 
foot,  the  sums  paid  to  be  indorsed  on  the  mortgage  note,  the  pur- 
chaser of  a  part  of  the  mortgaged  land  is  entitled  to  a  release  on  pay- 

«°  Souther  v.  Pearson  (N.  J.  Bq.),  1992,    1993.     See    also    Twogood    v. 

28  Atl.  450;    Coutant  v.   Servoss,  3  Stephens,  19   Iowa  405;    Dickson  v. 

Barb.  (N.  Y.)  128.  Chorn,  6  Iowa  10,  71  Am.  Dec.  382. 

°'  Chapman  v.  Lester,  12  Kans.  592  "  Chrisman  v.  Hay,  43  Fed.  552; 

In   Iowa   it  is   provided  by  statute  Weir  v.  Iron  Springs  Co.,  27  Colo, 

that   the   homestead    shall   be   sold  389,  61  Pac.  619;  Lane  v.  Allen,  162 

only    to    supply    the    deficiency    re-  111.    426,    44    N.    E.    831;     Nims    v. 

maining  after  exhausting  the  other  Vaughn,   40    Mich.    356;    Vawter   v. 

property  of  the  debtor  liable  to  ex-  Crafts,  41  Minn.  14,  42  N.  W.  483. 

ecution,  in  case  of  a  debt  contracted  °°Weir    v.    Iron    Springs    Co.,    27 

prior  to  the  purchase  of  the  home-  Colo.    385,    61    Pac.    619;    Frash    v. 

stead,  or  to  supply  the  deficiency  re-  Glendy,  68  Ind.  364;  Glendy  v.  Lan- 

maining  after  exhausting  the  other  ning,  68  Ind.  142;   Likes  v.  Polk,  88 

property   pledged   for   the   payment  Iowa   298,    55   N.   W.    328;    Hall   v. 

of  the  debt  in  the  same  written  con-  Home  Bldg.  Co.,  56  N.  J.  Eq.  304,  37 

tract,  in  case  of  a  debt  for  the  pay-  Atl.  1019,  38  Atl.  447;    Saeger's  Ap- 

ment  of  which  the  homestead  is  ex-  peal,  96  Pa.  St.  479;  Pierce  v.  Knee- 

pressly  made  liable.    Code  1873,  §§  land,  16  Wis.  706. 
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ing  the  specified  sum  without  interest."  The  covenant  to  release  runs 
with  the  land.'^  The  mortgagor  is  not  entitled  to  a  release  unless  he 
makes  demand  for  the  release  of  specific  lots  or  parts  of  the  premises, 
and  pays  or  tenders  the  price  stipulated^^  at  the  time  of  the  demand." 

The  tender,  moreover,  in  order  to  become  the  foundation  of  an 
action  in  equity,  or  of  a  decree  in  supplemental  proceedings,  must  be 
kept  good  by  bringing  the  money  into  court.'* 

If  a  mortgage  upon  several  lots  of  land  apportions  the  incumbrance 
so  that  specified  sums  are  charged  upon  each  lot,  the  mortgage  debt 
is  divided  into  the  several  sums  specified,  and  such  sums  may  be  paid 
separately  within  the  time  limited  for  payment,  and  separate  dis- 
charges may  be  required.''^ 

If  the  agreement  for  a  partial  release  is  that  it  will  be  made  upon 
payment  of  a  sum  named  at  any  time  before  maturity,  the  mortgagor 
can  not  claim  the  benefit  of  the  stipulation  after  maturity,  and  the 
commencement  of  a  suit  to  foreclose  the  mortgage.'"'  Even  if  the  priv- 
ilege is  not  expressly  limited  to  the  maturity  of  the  mortgage,  it  seems 
that  a  partial  release  can  not  afterward  be  demanded ;''  for  it  would 
be  a  fraud  upon  the  rights  of  the  mortgagee  to  hold  that  the  mort- 
gagor, while  in  default  and  no  longer  endeavoring  to  carry  out  his 
contract,  should  be  permitted  to  select  out  the  more  valuable  parts  of 
the  land  and  redeem  them  by  paying  the  stipulated  price,  and  leaving 
the  less  valuable  parts  unredeemed.  Certainly,  after  a  foreclosure  suit 
has  been  begun,  the  mortgagor's  right  to  claim  releases  under  the  con- 
tract is  gone.'^ 

But  on  the  other  hand,  construing  such  agreements  in  connection 
with  the  other  provisions  of  the  mortgage,  and  in  the  light  of  the 
manifest  purpose  which  it  was  designed  to  subserve,  it  may  be  neces- 
sary to  hold  that  the  right  to  a  partial  release  upon  the  stipulated 
terms  continues  until  the  mortgagee  has  fully  executed  the  power  of 
sale,  or  has  otherwise  foreclosed  the  mortgage.'®  The  mortgagor  is 
entitled  to  claim  a  release  of  a  stipulated  portion  of  the  mortgaged 

'°  Clark  V.  Fontain,  144  Mass.  287,  Co.,   118   N.   Y.   165,   178,   23   N.   E. 

10  N.   E.   831;    Neale  v.  Dempster,  482;   Breunich  v.  Weselman,  100  N. 

179  Pa.  St.  569,  36  Atl.  338.  Y.    609,   610,   2   N.   E.   385;    Day  v. 

"Gammel  v.  Goode,  103  Iowa  301.  Strong,  29  Hun  (N.  Y.)  505. 

72  N.  W.  531.  "Barge    v.    Klausman,    42    Minn. 

"  McComber  v.  Mills,  80  Cal.  111.  281,  44  N.  W.  69. 

22  Pac.  55.  "Woodburn  v.  Gannon.  36  N.  J. 

"Commercial  Bank  v.  Hiller,  106  Eq.  69. 

Mich.  118,  63  N.  W.  1012.  "Reed  v.  Jones,  133  Mass.  116. 

"Werner  v.  Tucb,  127  N.  Y.  217,  ™  Chrisman  v.  Hay,  43  Fed.  552. 

27  N.  E.  845,  affg.  5  N.  Y.  S.  219,  8  "Vawter  v.   Crafts.  41   Minn.   14, 

N.  Y.  S.  941;    Halpin  v.  Insurance  42  N.  W.  483. 


§    982  PAYMENT   AND   DISCHARGE  590 

property  such  for  instance  as  the  homestead,  upon  the  payment  of  a 
sum  named,  although  he  had  no  title  to  the  remaining  portion  of  the 
property,  there  being  no  evidence  of  any  fraud  or  express  misrepre- 
sentations on  his  part.*" 

Where  a  mortgage  contains  a  reservation  to  the  mortgagor  of  the 
right  to  pay  off  the  mortgage  on  any  day  named  for  making  a  pay- 
ment of  interest,  and  a  purchaser  of  the  land  subject  to  the  mortgage 
has  agreed  to  pay  the  mortgage  "as  soon  as  it  can  be  according  to  its 
terms,"  it  is  the  duty  of  the  purchaser  to  avail  himself  of  the  earliest 
opportunity  to  pay  off  the  mortgage  at  which  the  mortgagor  could 
have  paid  it.*^ 

§  982.     Effect  of  partial  release  as  regards  rights  of  third  persons. — 

The  effect  of  a  mortgagee's  making  a  partial  release  when  he  has  actual 
notice  of  a  subsequent  incumbrance  upon  another  part  is  elsewhere 
considered  ;^^  but  it  should  be  stated  in  this  connection  that  a  release 
so  made  discharges  pro  tanto  his  own  claim  upon  the  property  as 
against  the  mortgagor,  and  as  against  any  third  person  interested  in 
any  part  of  the  remainder  of  the  property.*' 

By  releasing  that  part  which  is  in  equity  primarily  liable  for  the 
payment  of  the  mortgage  debt,  he  can  not  be  permitted  to  charge 
the  other  portions  of  the  premises  with  the  payment  of  the  mortgage 
without  deducting  from  the  amount  due  the  value  of  the  part  re- 
leased.** But  it  is  universally  held  that  the  mere  recording  of  a  sub- 
sequent conveyance  or  incumbrance  is  not  notice  to  the  prior  mort- 
gagee ;  he  is  affected  only  by  actual  notice.*^  Such  a  release  does  not 
amount  to  a  technical  discharge  of  the  part  conveyed;  though  as 

»»Obern  v.  Gilbert,  6  Dak.  119,  5  v.   McDowell,   19   Nebr.   407,   27   N. 

N.  W.  620.  W.  384;   Hoy  v.  Bramball,  19  N.  J. 

"Likes  V.  Polk,  88   Iowa  298,  55  Eq.    563,    97   Am.   Dec.    687;    In   re 

N.  "W.  328.  Shepherd's    Appeal.    2    Grant    Cas. 

=^Ante  §§  722-729.  (Pa.)  402. 

»»Meacham  v.  Steele,  93  111.  135;  '=  See  ante  §  723.    See  also  Birnie 

Iglehartv.  Crane,  42  111.  261;  George  v.   Main,   29   Ark.   591;    Iglehart  v. 

V.  Wood,  9  Allen  (Mass.)  80;  Ander-  Crane,  42  111.  261;   Taylor  v.  Short, 

son  V.  McCloud  Live  Stock  Commis-  27  Iowa  361, 1  Am.  Rep.  280;  Waters 

sion  Co.,  58  Nebr.  670,  79  N.  W.  613;  v.  "Waters,  20  Iowa  363,  89  Am.  Dec. 

Gaskill  V.  Sine,  13  N.  J.  Eq.  40u;  540;   Johnson  v.  Rice,  8  Maine  157; 

Guion  V.  Knapp,  6  Paige  (N.  Y.)  35;  Hoy  v.  Bramhall,  19  N.  J.  Eq.  74, 

Martin's  Appeal,  97  Pa.  St.  85.  563,  97  Am.  Dec.  687;   Vanorden  v. 

«*  Northwestern     Land     Assn.     v.  Johnson,   14   N.   J.  Eq.   376'!    Union 

Harris,    114   Ala.   468,   21    So.    999;  College   v.    Wheeler,    61   N.   Y.   88; 

Boone  v.  Clark,  129  111.  466,  21  N.  E.  Patty  v.  Pease,  8  Paige  (N.  Y.)  277, 

850,    5    L.    R.    A.    276;    Iglehart   v.  35  Am.  Dec.  683;    Howard  Ins.  Co. 

Crane,  42  111.  261;  Webb  v.  Rowe,  35  v.  Halsey,  4  Sandf.  (N.  Y.)  BBS,  8  N. 

Mich.  58;   Groesbeck  v.  Mattison,  43  Y.  271,  59  Am.  Dec.  478;    Sarles  v. 

Minn.  547,  46  N.  W.  135;   Brigham  McGee,  1  N.  Dak.  365,  l8  N.  W,  231; 
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against  the  mortgagee  giving  the  release  it  amounts  to  an  equitable 
release  when  equity  and  Justice  demand  that  it  shall  so  operate.*'* 

Upon  the  same  principle,  after  the  mortgaged  premises  have  passed 
to  several  devisees,  if  the  mortgagee  releases  one  devisee's  portion 
the  others  are  liable  only  for  that  share  of  the  debt  for  which  their 
portion  would  be  liable  had  no  release  been  made.'^  And  so  if  the 
mortgagee  releases  the  mortgagor  from  personal  responsibility  for  the 
debt,  after  notice  of  his  conveyance  of  a  part  of  the  premises  to  a 
purchaser,  the  purchaser's  security  is  thereby  diminished,  and  it  is 
therefore  held  that  the  portion  he  has  purchased  is  discharged  from 
the  lien  of  the  mortgage.** 

Owners  of  those  portions  of  the  mortgaged  estate  not  released  can 
not  claim  an  entire  release  of  their  own  property  from  the  mortgage 
lien  because  of  a  partial  release  of  the  mortgaged  property,  but  they 
must  in  every  case  pay  their  fair  proportion  of  the  mortgage  debt. 
The  mortgage  security  at  most  is  affected  only  to  the  extent  of  the 
value  of  the  property  released.*^ 

The  release  of  a  portion  of  the  mortgaged  premises  does  not  defeat 
the  right  to  sell  the  remainder  under  a  power  of  sale.°°  It  only  de- 
feats the  right  to  sell  the  portion  released.  The  purchaser  of  land  at 
a  foreclosure  sale  takes  no  title  to  the  land  so  released,  though  with- 
out notice  of  the  payment  and  release."^ 

§  983.    Effect  of  release  of  personal  liability  of  mortgagor. — The 

personal  liability  of  the  mortgagor  may  be  released  without  extin- 
guishing the  mortgage,  if  this  be  done  without  any  intention  of  dis- 
charging the  debt.''^  Such  a  release  of  personal  liability  is  sometimes 
made  when  the  mortgagor  has  sold  the  premises  to  another  who  has 
assumed  the  payment  of  the  debt,  and  the  mortgagee  is  willing  to  look 
to  the  latter  and  the  property  for  the  satisfaction  of  his  claim. '^ 
A  grantee  of  the  mortgaged  premises  who  assumes  the  payment  of 

Mcllvain  v.  Mut.  Assn.  Co.,  93  Pa.  '"Durm  v.  Fish,  46  Mich.  312,  9 

St.  30;  Deuster  v.  McCanus,  14  Wis.  N.  W.  429. 

307.  "'Huntington  v.  Grafton,  76  Tex. 

«°  Kendall  v.  Woodruff,  87  N.  Y.  1.  497,  13  S.  W.  542. 

"Gibson  V.  McCormick,  10  Gill  &  "''Ellis  v.   Johnson,   96   Ind.   377; 

J.  (Md.)   65.     See  ante  §§  722-728.  "Walls  v.  Baird,  91  Ind.  429  (quoting 

^^Coyle  V.  Davis,  20  Wis.  564.  text);    Hayden   v.    Smith,   12    Mete. 

'"Williams  v.   Wilson,   124   Mass.  (Mass.)  511;  Donnelly  v.  Simonton, 

257;   Frost  v.  Koon,  30  N.  Y.  428;  13   Minn.   301;    Colhy  v.   Place,   11 

Stuyvesant  v.  Hall,  2  Barb.  Ch.  (N.  Nebr.  348;  Mason  v.  Beach,  55  Wis. 

Y.)  151;  Stevens  v.  Cooper,  1  Johns.  607,  13  N.  W.  884. 

Ch.   (N.  Y.)   425,  7  Am.  Dec.  499;  "^Bentley  v.  Vanderheyden,  35  N. 

Guion  V.  Knapp,  6  Paige  (N.  Y.)  35,  Y.  677. 
29  Am.  Dec.  741. 
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the  mortgage,  becomes  the  principal  debtor  and  the  mortgagor  only 
a  surety  as  to  such  indebtedness;"*  and  where  the  mortgagee  agrees 
with  such  grantee  to  extend  the  time  of  payment,  this  will  discharge 
the  mortgagor  from  personal  liability."^  But  the  personal  liability  of 
the  mortgagor  who  has  sold  the  mortgaged  premises  subject  to  the 
mortgage  is  not  extinguished  by  the  mortgagee's  allowing  the  statute 
of  limitations  to  run  against  the  mortgage.' °  This  release  is  personal 
merely,  and  does  not  discharge  the  debt  or  the  mortgage.  Whether 
the  intention  in  any  case  was  to  discharge  the  debt  or  merely  the  per- 
sonal liability  is  a  question  of  fact,  depending  upon  the  circumstances 
of  the  case  or  the  construction  of  the  release."^  A  release  from  the 
d  t  without  limitation  is  generally  a  discharge  of  the  mortgage,  be- 
cause the  debt  is  the  principal  thing,  and  when  that  is  discharged  the 
mortgage  is  discharged  along  with  it.®* 

The  release  of  one  joint  maker  of  a  note  secured  by  a  mortgage 
given  by  the  other  joint  maker  does  not  release  the  latter  from  his 
covenant  to  pay  the  debt  contained  in  the  mortgage."" 

If  the  mortgage  note  be  given  up  by  the  mortgagee  to  be  canceled 
without  a  release  of  the  mortgage,  and  the  mortgagor  releases  the 
land  to  him,  the  transaction  is  open  to  the  inquiry  whether  the  pur- 
pose of  it  was  to  discharge  the  mortgage  or  merely  to  release  the  mort- 
gagor from  personal  liability.^  If  the  debt  was  not  in  fact  paid,  and 
the  land  was  still  to  be  charged  with  it,  the  mere  giving  up  of  the 
note  would  not  discharge  the  mortgage. 

The  surrender  of  the  mortgage  note,  in  consideration  of  a  release 
of  the  equity  of  redemption,  does  not  necessarily  discharge  the  mort- 
gage lien.  As  against  an  intermediate  incumbrance,  this  transaction 
would  be  held  to  operate  merely  as  a  relinquishment  of  the  personal 
obligation  of  the  mortgagor,  and  not  'as  a  satisfaction  of  the  mort- 
gage.2  In  like  manner  where  a  mortgagee,  who  has  acquired  the 
equity  of  redemption  from  one  who  has  purchased  it  from  the  mort- 
gagor and  assumed  the  payment  of  the  mortgage,  releases  all  claims 
and  demands  arising  by  virtue  of  that  agreement,  neither  the  mort- 
gage debt  nor  lien  is  discharged.^ 

"Eakinv.  Shultz.  61N.  J.  Bq.  156,        »»Armitage    v.    Wlckllffe,    12    B. 

.."^T    .      ■  r^    .  ^<"»-   (Ky.)   488.     See  ante  §  727. 
»»Herd  V.  Tuohy,  133  Cal.  55,  65        "Walls  v.  Baird,  91  Ind.  429. 
m'i„      1       „,..  ^Hemenway  v.   Bassett,   13   Gray 

■"Frost  V.  Witter,  132  Cal.  421,  64  (Mass.)  378    380 

^^^■J°.^'  ^*  ^^-  ^*-  ^^-  'Baldwin  v.  Norton,  2  Conn.  161. 

.J^'^'PoJ-   ^i°'=ent,   3   Barl).   Ch.        »Knowles   v.    Carpenter,    8   R.   I. 
(N.  Y.)   613,  614.  648 
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§  984.  Effect  of  release  of  security  to  discharge  the  debt. — Al- 
though payment  of  the  debt  is  in  effect  a  discharge  of  the  mortgage, 
a  release  of  the  security  does  not  of  itself  discharge  the  debt.*  But 
when  a  mortgagee  has  an  additional  or  collateral  security  for  his  debt, 
and  avails  himself  thereof,  the  mortgage  is  discharged  or  reduced  to 
the  extent  to  which  the  mortgagee's  proceedings  have  resulted  in  sat- 
isfaction of  his  elaim.^ 

A  deed  of  release  in  the  ordinary  form,  as  well  as  an  entry  of  satis- 
faction upon  the  margin  as  usually  made,  contains  an  express  ac- 
knowledgment of  the  payment  of  the  debt ;  and  in  such  case  this  would 
be  prima  facie  evidence  of  the  discharge  of  the  debt,*  and  perhaps  con- 
clusive evidence  of  it,  unless  fraud  or  mistake  be  shown  in  making 
such  entry  or  release.''  But  this  is  otherwise  if  the  release  contains 
no  such  recital;  although,  if  the  purpose  be  to  release  the  security 
without  releasing  the  debt,  this  should  be  distinctly  stated.  If  after 
an  entry  of  satisfaction  the  debtor  continues  to  pay  interest  upon  the 
same  debt,  and  the  creditor  continues  in  possession  of  the  mortgage 
bond  or  note,  the  presumption  of  payment  arising  from  such  entry  is 
rebutted.*  If  the  mortgage  note  be  left  outstanding,  and  there  is  no 
evidence  that  the  release  was  intended  to  operate  as  payment  of  the 
note,  the  mortgagee  may  still  collect  or  negotiate  the  note.' 

On  an  issue  formed  by  the  allegation  and  denial  of  a  release,  any 
competent  evidence  may  be  received  to  prove  the  existence,"  or  the 
genuineness  of  the  instrument." 

§  985.     Effect  of  release  upon  title  of  person  to  whom  made. — The 

effect  of  a  release  or  discharge  of  a  mortgage  upon  the  title  of  the 
person  to  whom  the  release  is  made  is  in  general  merely  to  extinguish 
the  mortgage  lien,  and  to  leave  his  title  just  as  if  the  mortgage  had 
never  existed.  Sometimes,  in  order  to  protect  the  person  who  has  paid 
for  the  release,  it  is  necessary  to  regard  the  mortgage  title  as  still  sub- 
sisting in  him,  but  this  is  exceptional  when  the  release  is  made  to  the 

"Sherwood  v.  Dunbar,  6  Cal.  53;  'Wade     v.      Howard,     11      Pick. 

Edgingtoa   v.    Hefner,    81    111.    341;  (Mass.)  289,  297;   Chappell  v.  Allen, 

Van    Deusen    v.     Frink,    15     Pick.  38  Mo.  213;  Fleming  v.  Parry,  24  Pa. 

(Mass.)   449.  St.  47.     See  also  Ellis  v.  Bashor,  17 

"Androscoggin   Sav.   Bank  v.   Mc-  Idaho   259,   105   Pac.   214;    Cross   v. 

Kinney,   78   Maine  442,   6  Atl.   877;  Stahlman,  43  Pa.  St.  129. 

"Wendell  v.  Highstone,  52  Mich.  552,  « Fleming  v.  Parry,  24  Pa.  St.  47. 

18  N.  W.  354;   Spencer  v.  Forcht,  16  "Van   Deusen   v.   Frink,   15   Pick. 

S.  Dak.  287,  92  N.  "W.  392;    Hanna  (Mass.)   449. 

V.  Reeves,  22  Wash.  6,  60  Pac.  62.  "Hendrickson  v.  Tracy,  53  Minn. 

"Burke  v.  Snell,  42  Ark.  57;   Van  404,  55  N.  W.  622. 

Slooten  V.  Wheeler,  140  N.  Y.  624,  "  La  Tourette  v.  Gardner,  75  Mich. 

35  N.  E.  583.  134,  42  N.  W.  610. 

38— Tones  Mtg.— Vol.  II. 
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owner  of  the  equity  of  ledemption.  Where  a  mortgagor  and  mort- 
gagee had  joined  in  making  a  second  mortgage  to  another  person, 
who  afterward  entered  for  the  purpose  of  foreclosure,  and  after  the 
lapse  of  three  years  and  more  made  a  deed  of  release  to  them,  the 
effect  of  it  was  held  to  be  merely  to  replace  the  estate  in  them  as  they 
held  it  before  making  the  second  mortgage,  and  to  restore  them  to 
the  original  relation  of  mortgagor  and  mortgagee.^^ 

§  986.  Mortgage  discharged  by  mortgagee  receiving  purchase- 
price  at  sale. — ^A  mortgagee  who  stands  by  at  a  sale  of  a  part  or  the 
whole  of  the  premises  by  the  mortgagor,  and  acquiesces  in  a  sale  of  the 
entire  title  to  the  property  without  making  known  his  mortgage,  and 
receives  the  price,  can  not  set  up  his  mortgage  against  the  purchaser ; 
as  to  him,  the  mortgage  is  discharged.^^  In  like  manner  if  he  permits 
the  mortgagor  to  sell  the  mortgaged  land,  under  the  promise  to  pay 
him  from  another  fund,  the  purchaser  takes  the  land  discharged  of  the 
mortgage,  although  the  mortgagee  obtains  nothing  from  such  fund.^* 

In  case  an  entire  tract  of  land  included  in  a  deed  of  trust  be  parti- 
tioned among  Joint  tenants,  in  a  suit  to  which  the  trustee  is  made 
a  party,  but  not  the  beneficiary,  and  one  portion  is  set  aside  for  the 
payment  of  the  debt  for  which  the  deed  of  trust  was  given,  and  that 
part  is  sold  by  the  master  in  chancery  for  that  purpose,  the  lien  on 
the  balance  of  the  land  is  not  released,  and  if  this  parcel  fails  to  satisfy 
the  trust  deed,  it  may  be  enforced  against  the  rest  of  the  land.^^ 

§  987.  Eelease  -wrongfully  obtained. — Where  a  release  was  exe- 
cuted and  sent  to  an  agent  to  be  delivered  upon  payment  of  the  debt, 
and  the  owner  of  the  property  procured  possession  of  it  upon  a  prom- 
ise to  pay  the  sum  due  in  a  few  weeks,  which  he  neglected  to  do,  it 
was  held  that  the  release  was  inoperative,  and  could  not  take  effect  un- 
til payment  of  the  mortgage  debt.^°  Also  a  release  obtained  from  the 
mortgagee  by  fraud,  concealment,  or  misrepresentations,  or  by  means 
of  promises  which  have  not  been  fulfilled,  is  inoperative  and  may  be 

"Baylies  v.  Bussey,  5  Maine  153.  Field  v.  Doyan,  64  Wis.  560,  25  N. 

"McCormick  v.   Digby,   8  Blackf.  W.  653. 

(Ind.)   99;   Curtiss  v.  Tripp,  Clarke  "Taylor   v.   Cole,   4   Munf.    (Va.) 

(N.    Y.)    318.     See   also    Carson    v.  351,  6  Am.  Dec.  526. 

Phelps,  40  Md.  73;  Van  Amburgh  v.  "  Browa  v.  Shurtleff,  24  111.  App. 

Kramer,  16  Hun   (N.  Y.)   205;   Fre-  569. 

donia  Nat.  Bank  v.  Borden,  166  Pa.  "  Hale  v.  Morgan,  68  111.  244.    See 

St.  177,  30  Atl.  975;  Pratt  v.  Water-  also  Harris  v.  Boone,  69  Ind.  300. 
house,  158  Pa.  St.  45,  27  Atl.  855; 
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canceled  in  equity.^'  A  release  obtained  by  undue  influence  is  void 
and  will  be  set  aside.^^ 

The  entry  of  satisfaction  of  the  mortgage  upon  the  record  will  pro- 
tect a  subsequent  bona  fide  purchaser  of  the  land  from  the  mortgagor, 
although  the  mortgagee  had  negotiated  the  mortgage  note  to  a  third 
person,  if  the  purchaser  had  no  notice  that  the  note  was  not  paid,^" 
and  is  not  chargeable  with  notice  through  neglect  to  require  the  sur- 
render of  it. 

If  the  holder  of  a  mortgage  under  an  unrecorded  assignment  has 
knowledge  that  the  mortgagee  has  wrongfully  discharged  it,  and  takes 
no  steps  to  have  it  restored  to  record,  he  is  guilty  of  laches,  and  can 
not  claim  as  against  a  subsequent  bona  fide  purchaser.^" 

A  forged  release  does  not,  of  course,  afEect  the  mortgage  lien.  It  is 
not  necessary  that  the  mortgagee  should  execute  and  record  any  in- 
strument to  counteract  the  forgery,  though  it  would  be  prudent  for 
him  to  give  such' notice.  It  would  be  his  duty,  however,  to  inform 
all  persons  who  might  apply  to  him  for  information  that  the  release  is 
a  forgery.^^  l^either  is  it  necessary  that  he  should,  within  any  par- 
ticular period,  commence  proceedings  at  law  or  in  equity  against  the 
forger,  or  any  one  claiming  under  him,  to  vindicate  his  title.  He  may 
rest  upon  the  strength  of  his  title.^^ 

A  release  of  a  mortgage  obtained  by  the  mortgagor  without  fraud 

"San  Francisco  Mut.  Loan  Assn.  ^=  Wortliington  v.  Major,  94  Micli. 
v.  Bowden,  137  Cal.  236,  69  Pac.  325,  54  N.  W.  303. 
1059;  Delta  County  Land  &c.  Co.,  "Ayers  v.  Hays,  60  Ind.  452;  Cor- 
V.  Talcott,  17  Colo.  App.  316,  68  nog  v.  Fuller,  30  Iowa  212;  Bank  of 
Pac.  985;  Henschel  v.  Mamero,  120  Indiana  v.  Anderson,  14  Iowa  544, 
111.  660,  12  N.  B.  203;  Burton  v.  Rea-  83  Am.  Dec.  390;  Bacon  v.  Van 
gan,  75  Ind.  77;  Heuser  v.  Sharman,  Schoonhoven,  87  N.  Y.  446.  See  also 
89  Iowa  355,  56  N.  W;  525,  48  Am.  Edwards  v.  Thorn,  25  Fla.  222,  5 
St.  390;  Southern  Kansas  Farm  &c.  So.  707;  Carey  v.  Rauguth,  82  111. 
Co.  V.  Garrity,  57  Kans.  805,  48  Pac.  App.  418;  Smith  v.  Lowry,  113  Ind. 
33;  Beal  v.  Congdon,  75  Mich.  77,  37,  15  N.  B.  17;  Bristow  v.  Thacks- 
42  N.  "W.  685;  Brrett  v.  "Wheeler,  109  ton,  187  Mo.  332,  86  S.  W.  94,  106 
Minn.  157,  123  N.  W.  414,  26  L.  R.  A.  Am.  St.  472;  Mueller  v.  Renkes,  31 
(N.  S.)  816;  Holmes  v.  Bacon,  28  Mont.  100,  77  Pac.  512;  Swartz  v. 
Miss  607;  Frerking  v.  Thomas,  64  Hurd,  2  Ohio  Dec.  134,  1  "West  Law 
Nebr  193  89  N.  "W.  1005;  Stimis  v.  Month.  510;  Smith  v.  Puller,  152  N. 
Stimis,  60  N.  J.  Bq.  313,  47  Atl.  20;  Car.  7,  67  S.  B.  48;  Dilke  v.  Doug- 
Lynch  V.  Titbits,  24  Barb.  (N.  Y.)  las,  5  Ont.  App.  63. 
51;  Saint  v.  Cornwall,  207  Pa.  270,  "Viele  v.  Judson,  15  Hun  (N.  Y.) 
56  Atl.  440;  Poore  v.  Price,  5  Leigh  328. 

(Va)   52,  27  Am.  Dec.  582;   Taylor  ^^^  Chandler  v.  "White,   84  111.  435. 

V.  Godfrey,  62  "W.  Va.  677,  59  S.  B.  ^^  Chandler  v.  "White,  84  111.  435; 

631;  Fidelity  Ins.  &c.  Co.  v.  Shenan-  Meley  v.   Collins,   41   Cal.    663.     On 

doah  Valley  R.  Co.,  32  "W.  Va.  244,  9  the  other  hand,  in  Costello  v.  Meade, 

S.  E.  180;  Leffingwell  v.  Freyer,  21  55  How.  Pr.    (N.  Y.)    356,  the  Su- 

■V^is   392  preme  Court  of  New  York,  in  a  case 
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or  undue  influence  to  enable  him  to  sell  the  land  and  give  a  clear  title 
is  valid  and  binding.^  ^ 

§  988.  Duty  of  debtor  who  demands  release. — ^The  debtor  who 
demands  a  release  of  a  mortgage  should  tender  the  instrument  to  be 
executed,  and  also  the  expenses  of  its  execution;^*  and  if  satisfaction 
be  entered  upon  the  margin  of  the  record  he  should  offer  to  pay  the 
expenses  of  this.  And  where  a  mortgage  is  discharged  by  payment,  it 
is  not  essential  to  a  valid  record  evidence  thereof  that  an  instrument 
of  satisfaction  shall  be  executed  by  the  actual  owner  for  delivery  to  the 
mortgagor.^^ 

§  988a.  Suit  to  compel  cancelation  of  a  mortgage  which  has  been 
paid. — A  bill  in  equity  may  be  maintained  under  some  circumstances 
to  compel  a  cancelation  of  a  mortgage  which  has  been  paid.^°  Thus 
such  an  action  is  maintainable  by  a  purchaser  of  land  upon  execution 
sale  to  obtain  the  cancelation  of  a  mortgage  which  has  been  con- 
tinued on  record  after  payment  for  the  purpose  of  defrauding  cred- 
itors.^' 

Also  equity  will  afford  relief  in  this  respect,  although  proceedings 
are  pending  to  enforce  the  mortgage,  where  the  mortgagee  has  paid 
the  money  into  court,  or  otherwise  shows  full  satisfaction  of  the  debt.^* 

Payment  or  satisfaction  of  the  mortgage  debt  must  be  shown  before 
this  equitable  relief  will  be  given.    The  fact  that  a  mortgage  has 

where  a  forged  satisfaction  of  a  ="  Friend  v.  Yahr,  126  Wis.  291,  104 
mortgage  had  been  executed  and  N.  W.  997,  1  L.  R.  A.  (N.  S.)  891, 
filed  in  the  register's  ofBce,  and  the  110  Am^  St.  924. 
mortgage  marked  satisfied  of  rec-  *"  In  re  Tarbell,  160  Mass.  407,  36 
ord;  and  the  mortgage  was  after-  N.  E.  35;  Short  v.  Caldwell,  155 
ward  assigned  to  a  bona  fide  pur-  Mass.  57.  See  also  Pratt  v.  Skol- 
ehaser,  and  afterward  the  premises  field,  45  Maine  386;  Eaton  v.  Eaton, 
were  purchased  by  a  person  relying  68  Mich.  158,  36  N.  Wl  50;  Krulder 
upon  the  record  that  the  mortgage  v.  Hillman,  57  Misc.  209,  107  N.  Y. 
had  been  discharged;  held  that  the  S.  727;  In  re  Saeger's  Appeal,  96  Pa. 
assignee  could  not  enforce  his  mort-  St.  479;  Marshall  v.  Porter,  31  W. 
gage,  because  he  had  not,  as  soon  Va.  330,  76  S.  E.  653. 
as  he  discovered  the  forgery,  taken  "Remington  Paper  Co.  v.  0'- 
steps  to  correct  the  record  or  en-  Dougherty,  81  N.  Y.  474.  See  also 
force  his  mortgage,  the  purchaser,  Kelly  v.  Martin,  107  Ala.  479,  18  So. 
through  his  silence  and  inactivity,  132;  Shaw  v.  Dwight,  27  N.  Y.  244, 
being  justified  in  dealing  with  the  84  Am.  Dec.  275;  Radcliffe  T.  Row- 
property  as  though  the  mortgage  ley,  2  Barb.  Ch.  (N.  Y.)  23. 
had  been  properly  discharged.  ^  Chappell  v.   Clarke,   92   Md.  98, 

=°  McMillan   v.   McMillan,   184    111.  48  Atl.  36;  Howard  Sav.  Inst.  v.  Bs- 

230,  56  N.  E.   302.  sex  Bldg.  &c.  Assn.   (N.  J.  Eq.),  46 

» Pettengill  V.  Mather,  16  Abb.  Pr.  Atl.   223;    Pennock  v.   Stewart,   104 

(N.   Y.)    399.     See  also   Krulder   v.  Pa.  St.  184. 
Hillman,  57  Misc.  209,  107  N.  Y.  S. 
727. 
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become  or  is  invalid  and  can  not  be  enforced,  either  in  law  or  equity, 
is  not  sufficient  ground  for  a  decree  in  equity  that  the  mortgage  be 
surrendered  or  extinguished.  Whatever  is  equitably  due  must  be  paid. 
A  party  coming  into  a  court  of  equity  for  relief  must  himself  do 
equity.""*  Therefore  it  is  that  such  a  bill  must  usually  be  in  form  and 
efEect  a  bill  to  redeem.  That  the  mortgage  debt  is  barred  by  the 
statute  of  limitations  is  no  ground  for  allowing  the  mortgage  debtor  a 
discharge  of  the  mortgage  without  payment.^"  But  one  who  has  pur- 
chased the  land  without  actual  knowledge  of  the  mortgage  is  entitled 
to  have  such  mortgage  discharged  without  payment.  The  doctrine  that 
equity  will  not  compel  a  discharge  without  actual  payment  applies  only 
when  complainant  personally  owes  the  debt  which  the  mortgage  was 
given  to  secure.^^ 

XI.    Entry  of  Satisfaction  of  Record  \ 

Section  Section 

989.  Form   and   requisites   of  entry     990.  Penalty     for     failure     to     dis- 
— Authority  to  discharge.  charge. 

991.  Tender  and  refusal — Defenses. 

§  989.     Form  and  reciuisites  of  entry — Authority  to  discharge. — 

Provision  is  generally  made  for  the  discharge  of  a  mortgage  when 
paid,  either  by  brief  entry  upon  the  margin  of  the  record  of  the  mort- 
gage, signed  by  the  holder  of  it,  or  by  his  executing  a  certiiicate  of 
satisfaction,  which  is  recorded  at  length  with  a  proper  reference  to 
and  from  the  record  of  the  mortgage.  The  record  then  becomes  a 
conveyance  within  the  meaning  of  the  recording  acts.^  An  abstract  of 
the  statutory  provisions  for  the  discharge  of  mortgages  is  given  be- 
low.= 

In  general,  it  may  be  said  that  the  entry  or  certificate  provided  for 
may  be  made  by  the  person  who  appears  of  record  to  be  entitled  to  re- 
ceive payment  of  the  mortgage,  or  who  could  properly  execute  a  deed 
of  release  of  the  premises.^  Where,  by  statute  or  otherwise,  it  is  cus- 
tomary to  enter  satisfaction  upon  the  margin  of  the  record,  the  mort- 
gagor has  an  absolute  right  to  have  such  entry  made  when  he  has  paid 
the  full  amount  due  under  the  mortgage.*   And  it  has  been  held  that 

^  Tuthill  V.  Morris,  81  N.  Y.  94.  '  Summers    v.     Kilgus,    14    Bush 

""See  post  §  1204.  (Ky.)     449.     See    also    Jefferson    v. 

"Booth   V.   Hoskins,   75   Cal.   271,  Burhans,   85   Fed.   924,   29   C.   C.  A. 

17  Pac.   225;    Kingman  v.   Sinclair,  487.     Seymour  v.  Laycoclt,  47  Wis. 

80  Mich.  427,  45  N.  W.  187.  272,  2  N.  W.  297. 

^  Bacon   v.   Van    Schoonhoven,    19  "  Murray  v.  Brokaw,   67   111.  App. 

Hun  158,  87  N.  Y.  441.  402;      Hillman     v.     Stumph,     "Wils. 

"See  post  §§    992-1037.  (Ind.)    285;    Verges  v.   Glboney,   47 
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the  mortgagor  may  be  entitled  to  have  satisfaction  entered  of  record 
without  actual  payment  in  money  of  the  mortgage  debt,  if  he  has  made 
full  satisfaction  in  any  other  way.^ 

It  is  not  only  the  right,  but  the  duty,  of  the  owner  of  the  equity,  of 
redemption,  as  between  him  and  third  parties  having  no  notice  that 
the  mortgage  is  paid,  to  procure  evidence  of  payment  to  be  put  upon 
record,  and,  if  he  fails  to  do  so,  and  the  mortgage  is  apparently  regu- 
larly foreclosed,  an  innocent  purchaser  under  such  foreclosure,  if  his 
evidence  of  title  be  first  recorded,  will  be  protected.® 

The  entry  of  satisfaction  may  be  made  by  the  mortgagor's  attorney 
acting  under  a  formal  power,^  or  by  his  duly  appointed  agent.'  And 
so  the  request  to  enter  satisfaction  of  record  may  be  made  by  the 
owner's  agent  duly  authorized.  If  the  holder  of  the  mortgage  doubts 
the  agent's  authority,  he  should  place  his  refusal  to  enter  satisfaction 
on  that  ground,  and  should  demand  evidence  of  the  authority.' 

Where  the  security  is  in  the  form  of  a  trust  deed  satisfaction  should 
be  entered  by  the  trustee,  but  only  upon  payment  or  actual  satisfac- 
tion of  the  debt.^"  Where  a  trust  deed  was  executed  primarily  to  se- 
cure the  payee  of  a  note  and  renewals  thereof,  and  secondarily  to  in- 
demnify a  surety  thereon,  it  was  held  that  a  release  by  the  trustee, 
at  the  instance  of  the  surety  alone,  who  had  not  paid  the  debt,  was 
void.^'-  Where  there  are  several  trustees,  all  must  join  in  the  certifi- 
cate of  satisfaction.^^  Where  several  notes  are  secured  by  a  trust  deed, 
the  holder  of  one  of  the  notes  is  not  authorized  to  discharge  the  lien, 
even  though  all  the  notes  have  been  paid,  since  only  the  payee  or  his 
assignee  are  authorized  by  statute  to  enter  satisfaction  or  give  a  re- 
Mo.  171;  Dodson  v.  Clark,  49  Mo.  19,  77  Pac.  712;  Valle  v.  American 
App.  148;  People  v.  Keyser,  28  N.  Iron  Mountain  Co.,  27  Mo.  455. 
Y.  226,  84  Am.  Dec.  338;  Sherwood  'Storcli  v.  McCain,  85  Cal.  304,  24 
V.  Wilson,  32  N.  Y.  Sup.  Ct.  684.  Pac.  639;  Douglass  v.  Douglass  Bag- 
See  also  Baker  v.  Central  Nat.  Bank,  ging  Co.,  94  Mo.  226,  7  S.  W.  280. 
86  Kans.  293,  120  Pac.  549.  » Lamar  v.  Smith,  129  Ala.  418,  29 

'■  Valle  v.  American  Iron  Mountain  So.  576;  Bell  v.  Wilkinson,  65  Ala. 
Co.,  27  Mo.  455.  477. 

"Bausman  v.  Eads,  46  Minn.  148,  ^"Murto  v.  Lemon,  19  Colo.  App. 
48  N.  W.  769;  Merchant  v.  Wtoods,  314,  75  Pac.  160;  Feld  v.  Roanoke 
27  Minn.  396,  7  N.  W.  826;  Berry-  Inv.  Co.,  123  Mo.  603,  27  S.  W.  635; 
man  v.  Becker,  173  Mo.  App.  346,  Browne  v.  Davis,  109  N.  Car.  23,  13 
158  S.  W.  899.  But  see  Friend  v.  S.  E.  703.  See  also  Vogel  v.  Troy, 
Yahr,  126  Wis.  291,  104  N.  W.  997,  232  111.  481,  83  N.  E.  960;  Illinois  Re- 
1  L.  R.  A.  (N.  S.)  891.  110  Am.  St.  vised  Statute  C.  95,  §  8. 
924.  "First    Nat.    Bank    v.    Miner,    9 

'  Hutchings  v.  Clark,  64  Cal.  228,    Colo.  App.  361,  48  Pac.  837. 
30  Pac.  805.     In  the  absence  of  stat-        "People  ex  rel.   Moscovitz  v.  0'- 
ute,  such  a  power  of  attorney  need     Loughlin,  79  Misc.  650,  140  N.  Y.  S. 
not  be   executed  under   seal   or   re-    488. 
corded.    Adams  v.  Hopkins,  144  Cal. 


599  ENTRY    OF    SATISFACTION  §    989 

lease.^'  Where  a  mortgagee  holds  a  recorded  deed  to  the  premises 
from  the  mortgagor,  he  is  presumed  to  have  authority  to  enter  a  re- 
lease.^* 

An  entry  of  satisfaction  by  a  stranger,  without  authority,  is  void 
and  ineffectual.^"  "While  the  officer  entering  satisfaction  should  re- 
quire reasonably  satisfactory  proof  of  payment  and  authority  of  the 
person  requesting  the  entry,  in  doubtful  cases,*^  he  is  bound  to  make 
the  entry  upon  request  when  the  proof  of  payment  is  clear  and  proper 
authority  is  shown,  and  he  may  be  compelled  by  mandamus.^' 

Under  statutes  which  require  the  holder  of  the  mortgage  upon  re- 
ceiving payment  to  enter  satisfaction  upon  the  record,  such  entry  is 
the  act  of  the  holder  of  the  mortgage,  not  of  the  recorder.  He  is  merely 
the  custodian  of  the  records.  Though  he  attests  the  entry,  this  does 
not  constitute  a  judicial  determination  of  the  fact  that  the  mortgage 
has  been  satisfied.  If  by  mistake  the  entry  is  made  upon  the  margin 
of  the  record  of  a  mortgage  between  the  same  parties,  but  not  held 
by  the  person  who  makes  the  entry,  the  real  owner  of  the  mortgage 
may  show  that  such  entry  was  made  through  mistake  by  an  unauthor- 
ized person,  even  as  against  a  bona  fide  purchaser  of  the  property 
for  value  without  notice  of  the  mortgage.^*  The  recorder's  incorrect 
notation  of  release  on  the  record  of  a  mortgage,  without  authority, 
can  not  prejudice  the  rights  of  the  owner  of  the  debt  secured.^" 

Of  course  the  holder  of  the  mortgage  is  not  bound  by  a  discharge 
of  record  entered  by  an  agent  through  fraud  or  forgery,  unless 
estopped  by  some  act  of  his  own  which  may  have  misled  an  innocent 
purchaser.^"  The  authority  of  the  person  making  satisfaction  should 
appear  in  the  entry,^^  and  a  material  variance  between  his  name  and 
that  of  the  mortgagee  will  vitiate  the  entry.^^  Since  it  is  not  generally 
necessary  to  describe  the  land  released,  an  erroneous  description 
thereof  is  immaterial  where  the  mortgage  is  otherwise  identified.^'  It 

"  Busby  V.  Compton,  112  Mo.  App.  Y.)   466;   Water  &c.  Co.  v.  Jenkyn, 

569,  87  S.  W.  109.  20  Pa.  Co.  Ct.  102.     See  also  Matter 

"Newman    v.    Fidelity    Sav.    &c.  of  Leckie,  131  App.  Div.  816.  116  N. 

Assn.,  14  Ariz.  354,  128  Pac.  53.  Y.  S.  32. 

"Mallett  V.  Page,  8  Ind.  364;    De  "Brown  v.  Henry,  106  Pa.  St.  262. 

Laureal  v.  Kemper,  9  Mo.  App.  77;  "Berryman   v.    Becker,    173    Mo. 

In  re  Brownell,  60  Hun  586.  39  N.  App.  346,  158  S.  W.  899. 

Y.  St.  918,  15  N.  Y.  S.  475.  "Lancaster  V.  Smith.  67  Pa.  St. 

"■Winsmith    v.    Winsmith.    15    S.  427. 

Car.    611.    See    also    Leverich    v.  '^O'N'elll    v.    Douthitt,    40    Kans. 

Prieur.  8  Rob.   (La.)   97;   Guesnard  689,  20  Pac.  493. 

V.  Soulie,  8  La.  Ann.  58.      Baldwin  ="Cerney  v.  Pawlot,  66  Wis.  262, 

V.  Howell,  45  N.  J.  Eq.  519,  15  Atl.  28  N.  W.  183. 

236,  affd.  30  Atl.  423.  *"  Bryant  v.  Richardson,  126  Ind. 

"People  V.  Miner,  37  Barb.    (N.  145.  25  N.  E.  807. 
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has  been  held  that  a  presumption  axises,  after  the  lapse  of  years,  that 
an  entry  of  satisfaction  was  made  according  to  law.''* 

§  990.  Penalty  for  failure  to  discharge. — ^These  statutes  generally 
provide  for  the  recovery  of  a  penalty  from  the  person  who  has  refused 
or  neglected  to  discharge  a  mortgage  after  having  received  payment 
of  it.  This  is  a  means  of  compelling  a  discharge,  in  addition  to  the 
relief  that  may  be  had  under  the  general  jurisdiction  of  courts  of 
equity.^^  The  purpose  of  the  penalty  is  not  only  to  indemnify  the 
mortgagor,  but  to  punish  the  mortgagee.^"  The  statutes  are  regarded 
as  awarding  exemplary  damages  rather  than  imposing  a  fine  for  for- 
feiture,''^ although  the  penalty  is  fixed,  regardless  of  the  amount  of 
the  mortgage.^'  A  statute  imposing  a  penalty  for  not  discharging  a 
mortgage  after  full  performance  of  the  condition,  means  so  far  as  the 
condition  is  legal  and  binding.  The  amount  payable  to  effect  a  full 
performance  may  be  disputed.^'  Where  a  mortgage  containing  a  note 
was  unenforcible  by  reason  of  the  amount  being  left  blank  in  the  body 
of  the  instrument,  although  the  amount  was  stated  in  figures  in  the 
margin,  it  was  held  that  there  was  no  right  of  action  to  recover  the 
statutory  penalty  for  failure  to  enter  satisfaction.^" 

An  action  for  the  recovery  of  the  statutory  penalty  for  neglecting 
to  discharge  a  mortgage  is  a  penal  action,  and  calls  for  a  strict  con- 
struction.^^ The  petition  or  complaint  should  show  that  the  condi- 
tions of  the  mortgage  have  been  fulfilled,  and  that  the  complainant 
is  entitled  to  the  relief  demanded.'^  Payment  in  some  form  must  be 
alleged  and  proved  in  order  to  sustain  the  action.'^  An  allegation 
of  a  tender  of  the  amount  due  and  of  a  refusal  of  this  does  not  dis- 

"Metz  V.   ■Wright,   116   Mo.   App.  42;    IVTurphy  v.   Fleming,   69   Mich. 

631,  92  S.  "W.  1125.  185,  36  N.  W.  787;    Wing  v.  Union 

="  Beach  v.  Cooke,  28  N.  Y.  508,  86  Central  L.   Ins.   Co.,   155   Mo.   App. 

Am.  Dec.  260;  Beecher  v.  Ackerman,  356,    137    S.    W.    11;    Greenberg   v. 

1   Abb.   Pr.    (N.    S.)     (N.   Y.)    141;  Union  Nat.  Bank,  5  N.  Dak.  483,  67 

Sutherland   v.    Rose,   47    Barb.    (N.  N.  W.  597;   Stone  v.  Lannon,  6  Wis. 

Y.)  144;  Barnes  v.  Camack,  1  Barb.  497.     See  also  Ayers  v.  Butler,  156 

(N.  Y.)   392.     See  post  §§  992-1037.  Ala.  608,  47  So.  138. 

""Engle  V.  Hall,  45  Mich.  57,  7  N.  ==  Livingston  v.  Cudd,  121  Ala.  316, 

W.  239.  25  So.  805;    Thomason  Grocery  Co. 

"  Shields  v.  Klopf,  70  Wis.  69,  35  v.  Mitchell,  114  Ala.  315,  21  So.  461; 

N.  W.  284.  Headley  v.  Bell,  84  Ala.  346,  4  So. 

^Collar  V.  Harrison,  28  Mich.  518.  391;  Lane  v.  Frake,  57  111.  App.  616. 

™Wilber  v.  Peirce,  56  Mich.  169,  =»  Royal     Lbr.     Co.     v.     Elsberry 

22  N.  W.  316.  (Ala.),  64  So.  71;  Smith  v.  Bank  of 

»»Duke  V.  Chandler  (Ala.),  39  So.  Enterprise,  148  Ala.  501,  42  So.  551; 

567.  Black  v.  Smith,  25  Colo.  57,  52  Pac. 

"^  Jarratt  v.  McCabe,  75  Ala.  325;  1108;   Barnes  v.  Pitts  Agric.  Works, 

Lane  v.  Frake,  70  III.  App.  303;   Os-  6  Idaho  259,  55  Pac.  237;   Buehlman 

born  v.  Hocker,  160  Ind.  1,  66  N.  B.  v.  Koester,  171  111.  App.  476;  Martin 
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close  a  cause  of  action.^*  An  allegation  of  tender  must  embrace  the 
whole  amount  justly  due,^^  including  fees,  costs,  and  the  expenses  of 
acknowledging  satisfaction,  together  with  the  statutory  allowance  if 
any;^^  and  such  tender  must  have  been  kept  good."^  If  the  mortgage 
includes  other  obligations  than  the  payment  of  money,  it  should  be 
alleged  that  all  legal  conditions  have  been  fulfilled.^*  Where  damages 
are  recoverable  in  addition  to  a  fixed  penalty,  they  include  only  such 
as  are  the  natural  and  necessary  result  of  the  mortgagee's  failure  to 
enter  satisfaction,  and  the  mortgagor  is  not  entitled  to  exemplary 
damages  unless  he  was  actually  injured.^^ 

The  action  should  be  brought  against  the  person  who  has  the  power 
legally  to  discharge  the  mortgage,  whether  he  be  the  mortgagee  or  an 
assignee  or  other  holder  of  the  mortgage.^"  Thus  the  personal  repre- 
sentatives of  a  deceased  mortgagee  may  become  liable  for  the  statu- 
tory penalty.*^  If  one  of  two  joint  holders  of  a  mortgage  refuses  to 
join  in  the  release  executed  by  the  other,  he  becomes  liable  for  the 
penalty.*^  A  mortgagee  is  not  liable,  who  has  sold  and  assigned  the 
mortgage  before  demand  for  its  satisf action,*^  provided  the  assignment 
was  recorded.**  It  is  erroneous  when  an  assignee  holds  the  mortgage 
to  join  with  him  in  the  action  the  mortgagee,  or  any  one  else  who 
could  not  execute  satisfaction  of  the  mortgage.*^   When  the  mortgage 

v.  Fowler,  51  S.  Car.  164,  28  S.  E.  =»Cliinn  v.  "Wagoner,  26  Mo.  App. 

S12;   Stone  v.  Lannon,  6  Wis.  497.  678;  Mickie  v.  McGehee,  27  Tex.  134. 

•"  Crumbly  V.  Bardon,  70  Wis.  385,  ®  Perkins   v.   Matteson,   40   Kans. 

36  N.  W.  19.  165,  19  Pac.  633;   Ewing  v.  Shelton, 

»=Smitli    v.    Bank    of    Enterprise,  34  Mo.  518;  Daniels  v.  Densmore,  32 

148  Ala.    501;    Kronetmsch   v.   Rau-  Nebr.    40,    48    N.    W.    906    (quoting 

min,    6    Dak.    243,    42    N.    Wk    656;  text).     A  corporation,  being  an  arti- 

Weeks    v.    Downing,    30    Mich.    4;  ficial   person,   is  not  liable   for  the 

Campbell  v.  Seeley,  38  Mo.  App.  298.  penalty,  unless  expressly  included  in 

'"Kinard  v.  Hill,  154  Ala.  632,  45  the  statute.     Studebaker  Bros.  Mfg. 

So.  60;  Collar  v.  Harrison,  30  Mich.  Co.  v.  Morden,  159  Ind.  173,  64  N. 

66;   Neefe  v.  Snyder,  20  Pa.  Co.  Ct.  E.  594.     See  also  Southern  Indiana 

6.     See  also  Buonocore  v.  DeFeo,  76  Loan  &c.  Inst.  v.  Doyle,  26  Ind.  App. 

Conn.  705,  56  Atl.  510  (tender  of  ex-  102,  59  N.  E.  179. 

penses  waived).  ^'Weiner  v.  Peacock,  31  Mo.  App. 

''Trombley  v.  Cannon,  134  Mich.  238. 

417,  96  N.  W.  516;   In  re  Black,  150  « Crawford  v.  Simon,  159  Pa.  St. 

App.  Div.  532,  135  N.  Y.  S.  504;  Fos-  585,  28  Atl.  491. 

ter  v.  Mayer,  70  Hun  265,  54  N.  Y.  "=  Harris  v.  Swanson,  67  Ala.  486; 

St.  114,  24  N.  Y.  S.  46;    Werner  v.  Murphy  v.  Fleming,  69  Mich.  185,  36 

Tuch,  52  Hun  269,  25  N.  Y.  St.  680,  N.  W.  787. 

5  N.  Y.  S.  219,  affd.  in  119  N.  Y.  632,  "  Perkins   v.    Matteson,    40   Kans. 

23  N,  E.  573,  2  Silvernail  Ct.  App.  165,  19  Pac.  633;    Jones  v.  Fidelity 

544,  127  N.  Y.  217,  27  N.  E  845,  24  Loan  &c.  Co.,  7  S.  Dak.  122,  63  N.  W. 

Am.   St.  443;    Covert  v.  Covert,  44  553. 

Ore.  1,  74  Pac.  205.  "=  Galloway  v.  Litchfield,   8  Minn. 

''Wilber  v.  Pierce,  56  Mich.  169,  188. 
22  N.  W.  316. 
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is  in  the  form  of  a  trust  deed,  the  trustee,  being  the  person  who  has 
the  authority  to  enter  satisfaction,  is  the  one  liable  for  neglect  or  re- 
fusal to  do  so.  An  assignee  of  a  mortgage,  by  an  assignment  not  re- 
corded, is  not  subject  to  the  statutory  penalty  for  failure  to  enter  sat- 
isfaction.*^ The  penalty  can  not  be  recovered  of  one  who  has  no  in- 
terest in  the  mortgage  or  the  debt  secured,  and  has  no  means  of  know- 
ing that  he  was  in  default  in  not  giving  a  discharge,  though  it  appears 
of  record  in  his  name.*^  An  assignee  of  a  mortgage,  who  has  received 
payment  of  the  debt,  is  liable  for  failure  or  neglect  to  execute  a  re- 
lease or  enter  satisfaction,*^  at  least  where  the  assignment  is  duly  re- 
corded, in  accordance  with  statute.*'  Where  an  assignee  of  a  mortgage 
has  negligently  omitted  to  provide  himself  with  authority  to  satisfy 
a  mortgage  of  record  on  payment  of  the  debt,  he  is  liable  for  the  costs 
f)f  a  suit  instituted  to  obtain  a  judicial  satisfaction  of  it.^"  The  stat- 
utes apply  to  an  assignee  of  a  mortgage  without  regard  to  the  form  of 
the  assignment.  One  to  whom  the  note  or  debt  is  transferred  becomes 
■the  owner  of  the  security,  and,  on  being  paid  the  note  or  debt,  he  may 
be  required  to  acknowledge  satisfaction  of  the  mortgage,  and  it  is  his 
duty,  if  needs  be,  to  provide  himself  with  authority  to  satisfy  the 
-mortgage  of  record."^ 

As  a  mortgage  to  several  persons  who  are  partners  may  be  dis- 
charged by  any  one  of  them,  a  request  to  one  is  sufficient,  and  all  the 
members  are  jointly  liable  to  the  penalty  for  failure  of  one  to  enter 
satisfaction.^^  Where  two  joint  mortgagors  are  living,  one  of  them 
can  not  maintain  an  action  in  his  own  name  to  recover  the  statutory 
-penalty  from  the  mortgagee."** 

"Low  V.  Fox,  56  Iowa  221,  9  N.  »* Daniels  v.  Densmore,  32  Nebr. 

W.  131.  40,  48  N.  W.  906.     Mr.  Justice  Max- 

■"  Murphy    v.    Fleming,    69    Mich,  well  said:     "The  only  party  who  can 

185,  36  N.  "W.  787.  enter   this  satisfaction   is   the  one 

^  South-western  BIdg.  &c.  Assn.  v.  who  owns  and  receives  the  debt.    It 

Acker,  138  Ala.  523,  35  So.  468;  Gal-  may  be  said  that,  as  he  is  not  the 

loway  V.   Litchfield,   8   Minn.   188;  assignee  of  record,  his  acknowledg- 

Ewing  V.  Shelton,  34  Mo.  518;  Henry  ment  of  satisfaction  would  be  of  no 

V.   Orear,  104  Mo.  App.   570,  78   S.  avail;    but   that   is   not   true.    The 

W.    283    (assignee    for    collection),  entry  of  satisfaction  may  show  that 

But  see  Grooms  v.  Hannon,  59  Ala.  the  notes  secured  by  the  mortgage 

510.    A  statute  including  assignees  have  on  such  a  day  been  paid  to  the 

has  been  held  not  to  apply  to  the  assignee,  who  was  then  the  owner 

personal  representatives  of  an  as-  thereof,  and  such  notes  are  now  ex- 

signee.    Page  v.  Johnston,  23  Wis.  hibited  to  the  clerk.    No  particular 

295.  form  of  words  is  necessary  to  show 

"Low  V.  Fox,  56  Iowa  221,  9  N.  the  satisfaction,  but  it  must  appear 

W.   131;    Thomas   v.   Reynolds,   29  that  the  debt  has  been  paid  and  sat- 

jKans.  304.  isfied,  and  hence  that  the  mortgage 

" Hillman  V.  Stumph,  Wlls.  (Ind.)  was  canceled  and  annulled." 

285;  Daniels  v.  Densmore,  32  Nebr.  »"Renfro  v.  Adams,  62  Ala.  302. 

.40,  48  N.  "W.  906  (quoting  text).  ■»  Harris  v.  Swanson.  62  Ala.  299. 
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After  the  penalty  for  neglecting  to  discharge  a  mortgage  of  record 
after  request  has  been  once  incurred,  a  subsequent  entry  of  satisfaction 
is  no  defense,"*  even  if  entered  before  suit  is  brought  for  the  penalty  ;^^ 
neither  is  it  any  defense  that  the  mortgagor  has  subsequently  conveyed 
the  land  to  the  mortgagee,  and  the  deed  has  been  recorded.^" 

§  991.  Tender  and  refusal — Defenses. — The  holder  of  a  mortgage 
renders  himself  liable  to  the  statutory  penalty  for  refusing  to  release 
a  mortgage  upon  a  sufficient  tender,  although  he  claims  that  the  tender 
is  insufficient,  and  it  so  appears  from  the  mortgage  note  by  a  strict 
computation,  if  in  fact  it  be  sufficient;  as,  for  instance,  where  the 
holder  of  the  mortgage  took  it  after  its  maturity,  and  after  several 
payments  had  been  made,  with  the  understanding  between  the  par- 
ties that  they  were  in  full  satisfaction  of  the  yearly  interest,  although, 
by  reason  of  being  made  after  the  time  when  the  interest  was  due, 
these  payments,  if  applied  at  large,  would  not  have-  the  effect  of  fully 
satisfying  the  interest."^  The  fact  that  the  mortgagee  did  not  under- 
stand the  mortgagor's  demand  as  a  request  for  satisfaction  is  no  de- 
fense to  an  action  for  the  penalty,  where  the  meaning  was  reasonably 
certain.'*^  On  the  other  hand,  the  mortgagee  is  not  bound,  upon  tender 
of  payment,  to  determine  doubtful  questions  at  his  peril,  and  he  is 
mot  generally  held  liable  to  the  statutory  penalty  if  his  refusal  is  made 
in  good  faith,  and  in  the  honest  belief  that  he  is  not  bound  to  accept 
the  tender."® 

The  statutory  penalty  for  refusing  to  discharge  a  mortgage  after 
a  proper  tender  and  request  applies  to  all  mortgages,  whether  large 
or  small ;  and  it  is  immaterial  that  the  amount  of  the  penalty  is  more 

"Kelly  V.  Johnson,  129  Ala.  627,  111.  App.  303;  "Williams  v.  Bank  of 

29  So.  672;  Steiner  v.  Snow,  80  Ala.  Louisiana,  7  Rob.  (La.)  316;  Parkes 

45;  Deeter  v.  Crossley,  26  Iowa  180;  v.  Parker,  57  Mich.  57,  23  N.  W.  458; 

Hall  V.  Hurd,  40  Kans.  740,  21  Pac. '  Wilber  v.   Pierce,   56   Mich.   169,   22 

585;   Dodson  v.  Clark,  38  Mo.  App.  N.  W.  316;    Huxford  v.  Eslow,   53 

150.  Mich.  179,  18  N.  W.,630;  Canfield  v. 

"Deeter  v.  Crossley,  26  Iowa  180.  Conklin,  41  Mich.  371,  2  N.  W.  191; 

"Deeter  v.  Crossley,  26  Iowa  180;  Myer  t.  Hart,  40  Mich.  517,  29  Am. 

Hall  V.  Hurd,  40  Kans.  740,  21  Pac.  Rep.  553;  Snow  v.  Bass,  174  Mo.  149, 

685  (quoting  text).  73  S.  "W.  630   (belief  that  debt  was 

"Barnard  v.   Harrison,  30   Mich,  not   due);    Sullivan    Sav.    Inst.    v. 

8.    A  trustee  in  a  deed  of  trust  re-  Sharp,  2  Nebr.   (Unoff.)   300,  96  N. 

fused  to  discharge  the  mortgage  be-  W.    522;     Haubert    v.    Haworth,    9 

cause  he  claimed  compensation  for  Phila.  (Pa.)  123,  reversed  78  Pa.  St. 

his  services  in  accordance  with  the  78;   Schumacher  v.  Falter,  113  Wis. 

terms  of  the  deed.  Mercantile  Trust  563,  89  N.  W.  485.    See  also  Camp- 

&c.  Co.  v.  Pickerell,  99  N.  Car.  139,  bell    v.    Seeley,    43    Mo.    App.    23; 

5  S.  E.  417.  Smith  v.  Colson,  31  Okla.  703,   123 

"Jordan  v.  Mann,  57  Ala.  595.  Pac.   149;    Steigerwald  v.   Philadel- 

™KronebuBch  v.  Raumin,  6  Dak.  phla  Brewing  Co.,  21  Pa.  Super.  Ct. 

243,  42  N.  W.  656;  Lane  v.  Frake,  70  540;    Shields  v.  Klopf,  70  Wis.  69, 
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than  the  amount  due  on  the  mortgage.''"  It  is  immaterial,  too,  whether 
the  mortgage  is  paid  voluntarily  or  is  enforced  by  suit.  The  penalty 
may  ]ust  as  well  be  enforced  when  the  mortgage  is  paid  upon  a  judg- 
ment.*^ It  is  no  defense  that  the  mortgage,  in  describing  city  prop- 
erty, failed  to  give  the  block  number,  designating  only  the  lot  num- 
ber and  addition."^  And,  if  the  mortgage  has  been  actually  paid,  it  is 
no  ground  for  refusing  satisfaction,  that  the  mortgage  was  invalid 
because  the  wife  did  not  join  in  conveying  the  homestead."'  And 
where  it  does  not  appear  that  the  mortgagee  was  incapable  of  trans- 
acting business,  it  is  no  defense  that  he  lived  at  a  distance  and  was 
physically  unable  to  travel."* 

But  it  has  been  held  that  in  an  action  for  not  entering  satisfaction 
on  a  mortgage  the  jury  may  and  should  consider  whether  the  refusal 
to  discharge  it  was  wanton  and  oppressive,  or  the  result  of  an  honest 
doubt."'  It  is  questionable  whether  this,  broad  statement  would  be 
generally  sustained  under  the  statutes  now  in  force ;  but  the  mortgagee 
will  never  be  adjudged  liable  to  a  penalty  for  refusing  to  discharge 
a  mortgage  if  he  has  in  fact  any  substantial  ground  for  so  refusing; 
as,  for  instance,  when  he  can  justify  his  refusal  on  the  ground  that, 
although  the  mortgage  debt  had  been  paid,  the  costs  of  a  suit  brought 
by  him  to  enforce  the  payment  had  not  been  paid.""  Not  will  the 
statutory  penalty  be  imposed  when  there  has  been  an  honest  difference 
between  the  parties  regarding  their  rights."''  But  a  mortgagee  incurs 
the  penalty  if  his  failure  to  enter  satisfaction  resulted  from  inad- 
vertence or  indifference,  although  it  was  not  wilful  and  intentional."* 
And  it  has  been  held  that  his  failure  to  enter  satisfaction,  rather  than 

35  N.  W.  284.    But  see  Malarkey  v.  Parkes  v.  Parker,  57  Mich.  57,  23  N. 

O'Leary,  34  Ore.  493,  56  Pac.  521.  "W.    624;     Canfield    v.    Conkling,   41 

'"  Collar  V.  Harrison,  28  Mich.  518.  Mich.   371,   2   N.   W.    191;    Myer  v. 

■^Verges  v.   Glboney,  47  Mo.  171.  Hart,  40  Mich.  517,  29  Am.  Rep.  553; 

See  also  Lewis  v.  Conover,  21  N.  J.  Burrows   v.    Bangs,    34    Mich.    304; 

Eq.  230.  Schumacher  v.  Falter,  113  Wis.  563, 

"Peirce  v.  Kingston  Lhr.  Ca.,  90  89  N.  W.  485. 
Miss.  216,  43  So.  81.  «*Renfro  v.   Adams,   62  Ala.   302. 

•^Wilber  v.  Pierce,  56  Mich.  169,  See  also  Johnson  v.  Frix,  177  Ala. 

22   isr.  W.   316;    Pierce  v.   Kingston  251,  58  So.  427;  Crawford  v.  Simon, 

Lumber  Co.,  90  Miss.  216,  43  So.  81.  159  Pa.  St.  585,  28  Atl.  491;   Eaton 

"  Walker  v.  English,  106  Ala.  369,  v.  Copeland,  17  Wis.  218.     A  mort- 

17  So.  715.  gagee    though    acknowledging    full 

^  Haubert   v.    Haworth,    9    Phila.  payment   of  the   mortgage,   refused 

(Pa.)   12S.  to  sign  and  discharge  it,  unless  the 

"  Emerson   v.    Oilman,    44   N.    H.  mortgagor  would  go  to  her  attorney 

235.     See  also  Kinard  v.   Hill,  154  in  Boston,   and  was  held  liable  in 

Ala.  632,  45  So.  60;  Collar  v.  Karri-  an  action  of  tort  for  such  refusal, 

son,  30  Mich.  66;  Lewis  v.  Conover,  Hartshorn  v.  Davis,  174  Mass.  34,  54 

21  N.  J.  Eq.  230.  N.  E.  244. 

"'Scott    V.    Field,    75    Ala.    419; 
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his  refusal,  is  the  gist  of  the  action.*"  Wo  recovery  can  be  had  when 
the  mortgage  has  not  actually  been  paid,  but  the  mortgagee  has  united 
the  legal  and  equitable  estates  in  himself  by  purchasing  the  equity  of 
redemption.'"'  A  mortgagee  is  liable  to  the  penalty  for  not  discharging 
a  mortgage  -where  he  has  assigned  a  negotiable  promissory  note  secured 
by  the  mortgage  without  assigning  the  mortgage,  or  without  having 
a  formal  assignment  of  it  recorded,  and  he  has  thus  placed  it  beyond 
his  power  properly  to  make  a  discharge.''^ 

In  an  action  for  the  penalty  it  appeared  that  the  purchaser  of  land 
subject  to  a  mortgage  made  by  another  after  paying  the  mortgage 
debt  requested  the  mortgagee  to  discharge  it  of  record.  The  latter 
thereupon  gave  a  satisfaction  piece  to  the  mortgagor,  but  it  was  never 
recorded;  and  when  the  owner  of  the  land  again  applied  to  him  to 
execute  a  discharge,  he  said  nothing  of  his  having  executed  such  an 
instrument,  and  neglected  to  execute  another.  The  jury  were  correctly 
instructed  that,  if  they  believed  the  satisfaction  piece  was  given  to 
the  mortgagor  to  be  kept  in  his  pocket,  and  to  be  used  as  a  defense 
to  an  action  for  the  penalty,  and  not  to  be  recorded  as  a  discharge  of 
the  mortgage,  it  was  a  fraud  upon  the  owner,  and  no  defense  to  the 
action;  and  moreover  that  the  fraud  might  be  inferred  from  the  cir- 
cumstances.''^ Cancelation  of  a  mortgage  on  the  record  is  only  prima 
facie  evidence  of  discharge,  and  the  owner  thereof  may  prove  that  it 
was  done  by  fraud,  accident,  or  mistake,  so  that  his  rights  under  the 
mortgage  will  not  be  affected  thereby.''^ 

Matters  of  excuse  or  justification  of  refusal  to  enter  satisfaction 
must  be  specially  pleaded,  and  can  not  be  given  in  evidence  under  a 
general  denial.''*  A  mortgagee  who  has  assigned  his  mortgage  before 
receiving  a  request  to  enter  satisfaction  of  record  is  not  liable  to  the 
statutory  penalty.''^ 

»  Walker  v.  English,  106  Ala.  369,  v.  Burell,  42  Utah  510,  134  Pac.  573. 
17  So.  715.  "Petty  V.  Dill,  53  Ala.  641;  Henry 

'"Phelps  V.  Relfe,  20  Mo.  479.  v.   Orear,   104   Mo.   App.   570,   78   S. 

"Perkins   v.    Matteson,    40    Kans.  W.  283. 
165,  19  Pac.  633.  '» Harris  v.  Swanson,  67  Ala.  486; 

"  Eaton  V.  Copeland,  17  "Wis.  218.  Murphy  v.  Fleming,  69  Mich.  185,  36 

™  Taylor   v.    Godfrey,    62   W.   Va.  N.  W.  787.    See  ante  §  990. 
677,  59  S.  E.  631.    But  see  Rohwer 
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XII.    statutory  Provisions  for  Entering  Satisfaction  of  Record 


Section 

992.  Alabama. 

993.  Arizona. 

994.  Arkansas. 

995.  California. 

996.  Colorado. 

997.  Connecticut. 

998.  Delaware. 

999.  District  of  Columbia. 

1000.  Florida. 

1001.  Georgia. 

1002.  Idaho. 

1003.  Illinois. 

1004.  Indiana. 

1005.  Iowa. 

1006.  Kansas. 

1007.  Kentucky. 

1008.  Louisiana. 

1009.  Maine. 

1010.  Maryland. 

1011.  Massachusetts. 

1012.  Michigan. 

1013.  Minnesota. 

1014.  Mississippi. 

1015.  Missouri. 

1016.  Montana. 


Section 

1017.  Nebraska. 

1018.  Nevada. 

1019.  New  Hampshire. 

1020.  New  Jersey. 

1021.  New  Mexico. 

1022.  New  York. 

1023.  North  Carolina. 
1023a.  North  Dakota. 

1024.  Ohio. 
1024a.  Oklahoma. 

1025.  Oregon. 

1026.  Pennsylvania. 

1027.  Rhode  Island. 

1028.  South  Carolina. 
1028a.  South  Dakota. 

1029.  Tennessee. 

1030.  Texas. 

1031.  Utah. 

1032.  Virginia. 

1033.  Vermont. 

1034.  Washington. 

1035.  West  Virginia. 

1036.  Wisconsin. 

1037.  Wyoming. 


§  992.  Alabama. — ^A  mortgagee  nrnst,  at  the  request  in  writing 
of  the  mortgagor,  enter  satisfaction  upon  the  margin  of  the  record. 
A  penalty  of  two  hundred  dollars  is  imposed  for  neglect  to  do  this 
for  three  months.  Under  like  penalty  a  mortgagee  who  has  received 
any  part  of  the  amount  secured  must,  at  the  request  in  writing  of  any 
bona  fide  creditor  of  the  mortgagor,  enter  upon  the  margin  of  the 
record  the  amount  or  amounts  received  and  the  dates  thereof.^ 


^Ala.  Code  1907,  §§  4897.  4898; 
Gray  v.  Rogers,  109  Ala.  624,  20  So. 
37.  This  statute  imposing  a  pen- 
alty does  not  apply  to  a  trust  deed. 
Southern  Build.  &  L.  Assn.  v.  Mc- 
Cants,  120  Ala.  616,  25  So.  8.  Satis- 
faction must  be  entered  although 
the  mortgage  had  been  recorded 
without  acknowledgment  or  proof. 
Horton  v.  Barlow,  108  Ala.  417,  18 
So.  890.  The  mortgagee  can  not 
avoid  the  penalty  by  assigning  ti*e 
mortgage  after  payment.  Dothan 
Guano  Co.  v.  Ward,  132  Ala.  380,  31 
So.  748.  Entry  of  satisfaction  may 
not  be  excused  by  reason  of  mort- 
gagee's physical  disability.  Walker 
V.  English,  106  Ala.  369,  17  So.  715. 
The  mortgagee  is  not  estopped  from 
denying  that  the  mortgage  has  been 


satisfied,  by  reason  that  he  has  not 
within  the  three  months  commenced 
a  suit  involving  the  question  of  sat- 
isfaction. Scott  V.  Field,  75  Ala. 
419.  Mortgagor  may  recover  penal- 
ty although  he  has  conveyed  the 
property.  Livingston  v.  Cudd,  121 
Ala.  316,  25  So.  805.  Entry  of  par- 
tial payments  upon  margin  of  rec- 
ord. New  South  Build.  &c.  Assn.  v. 
Bowie,  121  Ala.  465,  25  So.  844; 
Kelly  V.  Johnson,  129  Ala.  627,  29  So, 
672;  Burton  v.  Phillips,  4  Ala.  App. 
225,  57  So.  152.  As  to  amendment 
of  complaint,  see  Williams  v.  Bow- 
din,  68  Ala.  126.  As  to  parties  and 
burden  of  proof,  see  Thomason 
Grocery  Co.  v.  Mitchell,  114  Ala. 
315,  21  So.  461.  Payments  of  inter- 
est from  time  to  time  as  provided 
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No  particular  form  of  request  is  necessary,^  and  notice  that  per- 
formance of  the  duty  is  required  is  all  that  is  contemplated.^  Thus,  a 
letter  postpaid,  and  addressed  to  the  mortgagee  at  his  usual  place  of 
residence,  has  been  held  sufficient.*  Bequest  may  also  be  made  through 
an  agent.'^  If  there  is  more  than  one  mortgagor,  the  request  must  be 
signed  by  all.®  "Written  notice  to  one  of  several  partners  is  sufficient 
to  render  all  liable  on  the  penalty.''  Proof  of  the  request  may  be  made 
orally.* 

§  993.  Arizona. — A  mortgage  may  be  discharged  by  an  entry  in 
the  margin  of  the  record,  signed  in  the  presence  of  the  recorder,  or  by 
recording  a  certificate  duly  executed  and  acknowledged  that  such  mort- 
gage has  been  paid.  The  penalty  for  neglect  for  ten  days  is  one  hun- 
dred dollars,  and  also  all  actual  damages  occasioned  thereby.® 

§  994.  Arkansas. — A  mortgagee  must,  within  sixty  days  after  re- 
quest, acknowledge  satisfaction  upon  the  margin  of  the  record,  and 
if  he  does  not  do  this  within  sixty  days  he  forfeits  any  sum  not  ex- 


for  by  the  mortgage  are  partial  pay- 
ments within  the  Intent  and  letter 
of  the  statute.  New  South  Build. 
&c.  Assn.  V.  Bowie,  121  Ala.  465,  25 
So.  844.  The  partial  payments  re- 
quired to  be  entered  on  the  margin 
of  the  record  are  such  as  are  fixed 
and  determined  at  the  date  of  the 
demand  upon  the  mortgage.  Gwin 
V.  National  Bldg.  &c.  Assn.,  121  Ala. 
572,  25  So.  843.  The  statutory  pen- 
alty is  recoverable  by  the  mort- 
gagor whether  the  mortgagor  still 
owns  any  interest  in  the  property 
or  not.  Livingston  v.  Cudd,  121  Ala. 
316,  25  So.  805.  See  also  Ayres  v. 
Craft,  128  Ala.  407,  29  So.  446; 
Southern  Bldg.  &c.  Assn.  v.  Rowe, 
125  Ala.  491,  28  So.  484;  New  South 
B.  &c.  Assn.  V.  Bowie,  121  Ala.  465, 
25  So.  844;  Loeb  v.  Huddleston,  105 
Ala.  257,  16  So.  714.  The  law  im- 
posing a  penalty  is  constitutional. 
Geo.  F.  Detman  Boot  &c.  Co.  v. 
Mixon,  120  Mo.  206,  24  So.  847. 

"Jordan  v.  Mann,  57  Ala.  595.  A 
written  request  by  the  mortgagor 
that  the  mortgagee  have  "my  mort- 
gage marked  setel  on  the  record 
books  in  the  probate  office  at  Jas- 
per" was  a  sufficient  request.  Pickett 
V.  Frost,  7  Ala.  App.  443,  61  So.  476. 

'Jordan   v.    Mann,    57    Ala.    595; 


Clark  V.  "Wright,  123  Ala.  594,  26  So. 
501.  A  notice  by  a  mortgagor  to 
the  mortgagee  after  payment  of  the 
mortgage  debt  that  "I  want  you  to 
take  my  note  off  the  record"  is  not 
sufficient  to  render  the  mortgagee 
liable  under  the  statute.  Clark  v. 
"Wright,  123  Ala.  594,  26  So.  501. 

*Steiner  v.  Ellis  (Ala.),  7.So.  803; 
Ferryman  v.  Smith,  105  Ala.  573,  17 
So.  100;  Barnett  v.  Wilson,  132  Ala. 
375,  31  So.  521;  Steiner  v.  Snow,  80 
Ala.  45. 

=  Lamar  v.  Smith,  129  Ala.  418,  29 
So.  576. 

«Jarratt  v.  McCabe,  75  Ala.  325. 

'  Johnson  v.  Frix,  177  Ala.  251,  58 
So.  427. 

» Loeb  V.  Huddleston,  105  Ala.  257, 
16  So.  714.  Proof  that  a  written  de- 
mand for  satisfaction,  signed  by 
each  mortgagor,  was  given  by  one 
to  a  third  person,  who  served  a  copy 
on  the  mortgagee,  returning  the 
original  to  the  mortgagors,  prima 
facie  showed  that  the  third  person 
served  the  copy  for  the  mortgagors, 
and  he  could  testify  in  relation 
thereto,  in  a  suit  for  the  penalty. 
Burton  v.  Phillips,  161  Ala.  664,  49 
So.  848. 

"Ariz.  Rev.  Stat.  1913,  §§  4101, 
4102. 
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eeeding  the  amount  of  tlie  mortgage.'^"'  WTiere  a  senior  mortgagee,  in 
good  faith  without  culpable  negligence,  satisfied  the  lien  of  his  mort- 
gage on  the  record,  in  ignorance  of  an  intervening  mortgage  on  the 
same  premises,  and  took  a  second  mortgage  as  a  substitute,  equity  will 
restore  the  lien  of  the  first  mortgage,  provided  it  can  be  done  without 
working  hardship  or  injustice  to  innocent  parties.^^ 

§  995.  California. — A  recorded  mortgage  may  be  discharged  by 
an  entry  in  the  margin  of  the  record,  or  by  recording  a  certificate 
signed  and  acknowledged,  stating  that  the  mortgage  has  been  paid. 
Ifeglect  or  refusal  to  do  so  immediately  makes  the  mortgagee  liable 
for  all  damages  sustained  thereby,  and  to  a  forfeiture  of  one  hundred 
dollars. ^^ 

§996.  Colorado. — Satisfaction  is  entered  either  on  the  mortgage 
or  on  the  record  of  the  mortgage.^^  Eecord  evidence  of  the  payment 
of  a  debt  is  equivalent  to  a  release  of  the  security  executed  under  for- 
mality of  a  conveyance.  A  decree  of  court  canceling  an  indebtedness 
secured  by  trust  deed,  presents  a  means  of  making  record  evidence  of 
the  fact  of  such  cancelation,  and  the  legal  efEect  of  such  cancelation 
is  to  release  the  premises  from  the  incumbrances  thereon.^* 

§  997.  Connecticut. — A  mortgagee  must  execute  and  deliver  a 
deed  of  release.  Keglect  for  thirty  days  makes  him  liable  to  pay  five 
dollars  for  each  week  of  such  neglect.^^ 

§  998.  Delaware. — Entry  of  satisfaction  is  made  upon  the  rec- 
ord. Neglect  renders  holder  liable  in  damages  of  not  less  than  ten  nor 
more  than  five  hundred  dollars,  and  to  a  larger  amount  proved.  Ee- 
conveyance  must  be  executed  on  request.  After  failure  of  the  mort- 
gagee for  sixty  days  to  enter  satisfaction,  the  mortgagor  may  obtain 
from  the  county  superior  court  a  rule  to  show  cause  upon  return  of 
which  the  court  may  order  satisfaction  to  be  recorded.^* 

§  999.  District  of  Columbia. — ^The  release  may  be  written  on  the 
back  of  the  original  mortgage,  which  is  then  filed  with  the  recorder 

"  Dig.  of  Stats.  1904,  §§  5402-5404.  of  discharge  must  be  proved.    Rich- 

"Wooster    v.    Cavender,    54    Ark.  mond  v.  Lattin,  64  Cal.  273. 

153,  15  S.  W.  192,  26  Am.  St.  31.    See  ^  Mills  Ann.  Stat.  1912,  §  7605. 

also     German-American     Insurance  "  Barth  v.  Deuel,  11  Colo.  494,  19 

Co.  V.  Humphrey,  62  Ark.  348,  35  S.  Pac.  471. 

W.  428,  54  Am.  St.  297.  '"Conn.  Gen.   Stat.  1902,   §§   4048, 

"Cal.    Civil    Code    1906,    §§    2938-  4049. 

2941.    A  demand  for  the  certificate  ^'Rev.   Code   1874,  p.   506;    Laws 

1901,  ch.  211. 
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of  deeds.  The  latter  must  retain  the  mortgage  and  at  the  same  time 
record  the  release  on  the  margin  of  the  page  where  the  mortgage  was 
originally  recorded.  On  payment  of  the  mortgage  debt  every  mort- 
gagor is  entitled  to  have  the  mortgage  indorsed  in  this  way  by  the 
mortgagee  or  by  his  assignee  and  delivered  up  to  him.  If  the  mort- 
gage has  not  been  assigned  the  mortgagor  may  at  his  option  require 
a  deed  of  release  from  the  mortgagee.  ^^ 

§  1000.  Florida. — ^When  a  mortgage  is  paid,  the  mortgagee,  cred- 
itor, or  assignee  shall  enter  on  the  margin  of  the  record,  in  the  pres- 
ence of  the  custodian,  to  be  attested  by  him,  satisfaction  of  the  mort- 
gage under  his  hand;  or  he  shall  make  and  execute  a  written  instru- 
ment acknowledging  satisfaction,  and  have  the  same  entered  of  record 
after  due  acknowledgment  and  proof.  Failure  to  enter  such  satisfac- 
tion for  thirty  days  after  a  written  demand  is  a  misdemeanor  punish- 
able by  fine  not  exceeding  one  hundred  dollars  or  imprisonment  not 
exceeding  sis  months,  or  both.^* 

§  1001.  Georgia. — ^Upon  order  of  the  mortgagee  or  transferee, 
directing  that  the  mortgage  be  canceled,  to  the  clerk  of  court  of  the 
county  in  which  the  same  is  recorded,  he  enters  across  the  face  of  the 
record  the  word  "satisfied."'' 

§  1002.  Idaho. — ^A  mortgage  is  discharged  by  an  entry  on  the 
margin  of  the  record,  or  by  recording  at  length  a  certificate  duly  ac- 
knowledged that  such  mortgage  has  been  paid.  ISTegleet  or  refusal  of 
the  holder  renders  him  liable  in  the  sum  of  one  hundred  dollars,  and 
also  for  all  actual  damages.^" 

§  1003.  Illinois. — Satisfaction  is  entered  upon  the  margin  of  the 
record,  or  by  deed  of  release  acknowledged  or  proved.  If  not  made 
within  one  month  a  forfeiture  of  fifty  dollars  is  incurred.^'  The  action 
to  recover  the  penalty  is  one  in  debt,  and  a  judgment  for  "damages"  is 
irregular.''^ 

"I.  D.  C.  Code  of  Law  1911,  §§  formance  of  his  duties.     Luther  v. 

528-532.    Cf.  §  1010.  Banks,  111  Ga.  S74,  36  S.  B.  826. 

"Laws  1901, -ch.  4918.  » Idaho  Rev.  Code  1908,   §   3401; 

»Ga.  Code  1911,  §  3270.  If  the  Rev.  Stat.  1887,  §§  3361-3364.  Plain- 
mortgagor  presents  the  original  tiff  must  allege  payment.  Gamble 
mortgage  with  an  order  purporting  v.  Canadian  &c.  Mtg.  &c.  Co.,  6  Idaho 
to  he  signed  by  the  mortgagee,  the  202,  55  Pac.  241. 
clerk  having  no  knowledge  of  the  ^Kurd's  Rev.  Stat.  1913,  p.  1664, 
invalidity  of  the  order,  nor  any  rea-  ch.  95,  §§  8,  9,  10. 
son  to  suspect  the  same  can  not  be  "^  Buehlman  v.  Koester,  171  111. 
charged   with   neglect   in   the  per-  App.  476. 

39 — Jones  Mtg.^Vol.  II. 
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§  1004.  Indiana. — Satisfaction  is  entered  on  the  margin,  or  other 
proper  place  in  the  record.^'  In  entering  satisfaction  on  the  margin 
of  the  record,  it  is  not  necessary  to  describe  the  lands.^*  Any  entry 
that  signifies  that  the  mortgage  has  been  fully  paid  is  sufficient.?^  A 
certificate  of  payment  may  also  be  made,  duly  acknowledged  and  re- 
corded. A  penalty  of  twenty-five  dollars  is  incurred  by  failure  to  re- 
lease within  ten  days  after  request.^*  In  an  action  for  the  penalty, 
under  the  Indiana  statute,  it  is  not  sufficient  to  show  that  the  mort- 
gagee merely  owes  a  duty  to  release  the  mortgage  of  record,  but  it 
must  further  be  shown  that  the  debt  or  obligation  has  b§en  paid,  law- 
fully tendered,  or  discharged.^^ 

§  1005.  Iowa. — Satisfaction  is  entered  in  the  margin  of  the  rec- 
ord, or  made  by  an  instrument  in  writing  duly  acknowledged.  A  foT- 
feiture  of  the  sum  of  twenty-five  dollars  is  incurred  by  neglect  for 
thirty  days.  The  person  satisfying  the  mortgage  must  be  identified  to 
and  his  signature  witnessed  by  the  county  recorder  or  his  deputy.^* 

§  1006.  Kansas. — A  mortgage  is  discharged  by  an  entry  on  the 
margin  of  the  record,  or  by  a  receipt  indorsed  on  the  mortgage,  and 
recorded  on  the  margin  of  the  record.  It  may  also  be  discharged  by 
an  instrument  acknowledging  satisfaction  of  the  mortgage  duly  ac- 
knowledged and  recorded.  The  penalty  for  neglect  is  one  hundred 
dollars  for  thirty  days  after  demand,  with  any  additional  damages 
shown  to  have  been  suffered,  and  attorney's  fees.^^ 

^Burns'  Ann.  Stat.  §§  1137-1142;         » Bryant  v.  Richardson,  126  Ind. 

Smith  V.  Lowry,  113  Ind.  37,  15  N.  145,  25  N.  E.  807. 
E.    17.     A    tender    merely    of    the        ^Richards  v.  McPherson,  74  Ind. 

amount  due  does     not     entitle    the  158. 

mortgagor  to   a  discharge.     Storey        *"Burns.'  Ann.  Stat.  1914,  §  1141. 
V.  Krewson,  55  Ind.  397,  23  Am.  Rep.        "Hood  v.  Bakon  (Ind.),  75  N.  E. 
158.     It  is  an  effective  satisfaction  608,  165  Ind.  562,  76  N.  E.  243.    See 
to  state  upon  the  mortgage  record  ante  §  990. 
that   "this   mortgage   is   fully   and        *■  Iowa  Code  1897,  §  4295. 
completely    satisfied."     Richards    v.         "Gen.    Stat.    1909,    §§    5199-5202. 
McPherson,  74  Ind.  158.    A  recorded  Action   for   the    penalty    must    be 
release   given  by  an   administrator  brought  within  one  year  after  cause 
of  the  mortgagee  under  such  a  stat-  of  action  accrued.    Joyce  v.  Means, 
ute,  without  any  Inquiry  as  to  his  41  Kans.  234,  20  Pac.  853;   Travel- 
authority.    Connecticut  Mut.  L.  Ins.  ers'  Ins.  Co.  v.  Stucki,  4  Kans.  App. 
Co.  V.   Talbot,  113   Ind.  373,  14  N.  424,  46  Pac.   42;   "We'y  v.   Schofield, 
B.   586,  3  Am.   St.   655.     As  to  the  53  Kans.  248,  36  Pac.  333.    The  stat- 
pleading  and  practice   in   suit  for  ute    must    be    strictly    construed, 
cancelation  of  mortgage,  see  John-  Shultz  v.  Morgan,  1  Kans.  App.  572, 
son  V.  Moore,  112  Ind.  106,  13  N.  42  Pac.  254. 
E.  106. 
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§  1007.  Kentucky. — Mortgages  are  discharged  by  an  entry  ac- 
knowledging satisfaction  on  the  margin  of  the  record,  or  by  a  com- 
mon-law release.^" 

§  1008.  Louisiana. — Mortgages  are  discharged  by  the  fact  of  pay- 
ment. The  erasure  of  record  is  made  on  presentation  to  the  recorder 
of  the  acts,  receipts,  and  judgments  which  operate  as  a  release.  Erasure 
by  an  act  under  private  signature  only  takes  place  when  it  has  been 
acknowledged  or  proved  by  the  oath  of  one  of  the  subscribing  wit- 
nesses. If  the  debt  be  payable  by  instalments,  the  debtor  may  require 
partial  releases  on  the  margin  of  the  reeord.^^ 

§  1009.  Maine. — Mortgages  are  discharged  by  a  deed  of  release, 
or  by  entry  on  the  margin  of  the  record.  If  the  mortgagee,  or  his  as- 
signee, after  full  performance  of  the  condition,  refuses  or  neglects, 
for  seven  days  after  a  request,  to  make  such  discharge,  or  to  execute 
a  release,  he  is  liable  to  a  fine  of  from  ten  to  fifty  doUars.^^ 

§  1010.  Maryland. — Eelease  may  be  made  in  the  following  form : 
"I  hereby  release  the  above  (or  within)  mortgage.   Witness  my  hand 

and  seal  this day  of .    (Seal)."  This  is  recorded.    It  may 

also  be  indorsed  on  the  original  mortgage  and  recorded  at  the  foot 
of  the  mortgage.  In  such  case  the  mortgage  can  not  be  again  with- 
drawn, except  in  cases  where  the  release  is  partial  in  its  nature.^^  It 
is  the  duty  of  the  clerk  to  enter  a  memorandum  of  the  record  on  the 
margin  of  the  record  of  the  mortgage.^* 

§  1011.  Massachusetts. — A  mortgage  is  discharged  by  an  entry 
on  the  margin  of  the  record.  Wlien  there  are  two  or  more  joint  holders 
of  a  mortgage,  one  of  them  may  discharge  it.  A  guardian  may  exe- 
cute a  release  of  the  mortgage.^"*  Neglect  for  seven  days  to  make  such 
discharge,  or  execute  and  acknowledge  a  deed  of  release  renders  the 
holder  liable  for  all  damages  occasioned  thereby.^" 

""Ky.  Stat.  1915,  §  498.  that  the  recorder  acted  upon  insuffi- 

"  Merrick's  Rev.  Civil  Code  1913,  cient   evidence.     Horton   v.  Cutler, 

art.     3371-3385.      The    erasure   can  28  La.  Ann.  331. 

only  be  made   by  the  mortgagee's  »^Rev.  Stat.  1903,  ch,  92,  §§  30,  31, 

consent  or  by  decree.     By  no  act  p.  800. 

of  the  recorder  can  the  mortgage  be  ^  Md.    Ann.    Code  1911,  art.    21, 

destroyed.     Guesnard    v.    Soulie,    8  §§  36-40,  p.  505. 

La.  Ann.  58;  De  St.  Romes  v.  Blanc,  "Laws  1890,  ch.  373;   Ann.  Code 

20  La.  Ann.  424.     An  unauthorized  1911,  art.  21,  §  4-2,  p.  506. 

cancelation  by  the  recorder  can  not  ^  Rev.  Laws  1902,  ch.  127,  §  34, 

impair  the  rights  of  the  holder  of  the  p.-  1227. 

mortgage.     Mechanics'   BIdg.   Assn.  ^P.  Stat.  1882,  ch.  120,  §  25;  Rev. 

V.  Ferguson,  29  La.  Ann.  548.    The  Laws  1902,  ch.  127,  §  35. 

holder  of  the  mortgage  may  show 
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§1012.  Michigan. — A  mortgage  is  discharged  by  an  entry  on 
the  margin  of  the  record,  or  by  a  certificate  of  payment,  duly  executed, 
acknowledged,  and  recorded;  or  upon  the  presentation  of  the  certifi- 
cate of  the  circuit  court  of  the  county,  under  its  seal,  that  it  has  been 
made  to  appear  that  the  mortgage  has  been  duly  paid;  or  upon  pres- 
entation of  a  certificate  of  the  register  in  chancery  of  the  county, 
certifying  that  a  decree  of  foreclosure  has  been  entered.  When  a 
mortgage  has  been  paid,  or  when  fifteen  years  have  elapsed  since  the 
debt  secured  became  due,  or  since  the  last  payment  thereof,  and  no 
proceedings  have  been  commenced  to  collect  the  same,  the  court  may 
make  a  certificate  of  discharge,  which  may  be  recorded  with  like 
effect  as  if  it  were  a  formal  discharge.  Neglect  for  seven  days  renders 
the  person  so  neglecting  liable  in  the  sum  of  one  hundred  dollars 
damages,  besides  all  actual  damages.^' 

§1013.  Minnesota. — A  mortgage  is  discharged  by  an  entry  in 
the  margin  of  the  record,  or  by  a  certificate  duly  executed  and  ac- 
knowledged and  recorded  that  the  mortgage  has  been  paid.  They 
may  also  be  discharged  upon  the  record  by  the  register  when  a  certifi- 
cate is  presented  signed  by  the  holder  of  the  mortgage  executed  and 
acknowledged.  Neglect  for  ten  days  to  discharge  the  same  renders 
the  holder  liable  for  all  actual  damages  caused  by  his  neglect.  If  the 
mortgagee  be  a  nonresident,  the  action  may  be  maintained  at  the  ex- 
piration of  sixty  days  after  the  conditions  of  the  mortgage  have  been 
fully  performed,  without  any  previous  request  to  satisfy  the  mort- 

§  1014.  Mississippi. — Satisfaction  is  entered  upon  the  margin  of 
the  record.^®  Neglect  for  three  months  makes  the  person  so  neglect- 
ing liable  to  forfeit  any  sum  not  exceeding  the  mortgage  money.  Pay- 
ment of  the  money  secured  by  mortgage  or  deed  of  trust  extinguishes 
it,  and  revests  the  title  in  the  mortgagor  as  effectually  as  a  reconvey- 

^f Howell's      Mich      Stat.      1913,  "Laws  1899.  p.  191;   Laws  1903, 

|§  10869-10871.    The  penalty  may  he  ch.   342;    Gen.   Stat.   1913,   §§   6853, 

recovered   in   an   action  to  redeem.  6854. 

Cowles  V.  Marhle,  37  Mich.  158;  Acts  "  Code  1892,  §  2451.     The  statute 

1877,  p.  9.     The  pendency  of  a  suit  must  be  strictly  construed.    British 

to  foreclose  a  mortgage  will  not  sup-  &c.  Mtg.  Co.  t.  Burke,  80  Miss.  643, 

port  a  plea  in  bar  of  a  suit  to  have  32  So.  51.    Such  acknowledgment  on 

It  satisfied  of  record,  the  purpose,  the  margin  is  equivalent  to  a  release 

objects,  and  parties  in  the  two  suits  by  Seed.    Mairs  v.  Bank  of  Oxford, 

being  different.    Eaton  v.  Eaton,  68  58  Miss.  919. 
Mich.  158,  36  N.  W.  50. 
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ance  would.  The  trustee  in  a  deed  of  trust  may  acknowledge  satisfac- 
tion in  like  manner  as  the  cestui  que  trust  may,  and  with  like  effect. 

§  1015.  Missouri. — Satisfaction  may  be  entered  on  the  margin 
of  the  record,  or  by  delivery  of  a  sufficient  deed  of  release  of  the  mort- 
gage or  deed  of  trust.  But  in  all  cases  where  satisfaction  is  acknowl- 
edged on  the  margin  of  the  record,  the  note  or  notes  secured  shall  be 
produced  and  canceled  by  the  recorder,  or  the  loss  thereof  proven  by 
affidavit.  A  release  of  a  deed  of  trust  must  be  made  by  the  beneficiary. 
A  trustee  need  not  join  in  acknowledging  satisfaction,  or  making  a 
deed  of  release.  An  assignee  acknowledging  satisfaction  must  produce 
and  cancel,  in  the  presence  of  the  recorder,  the  note  or  notes  secured ; 
or  make  affidavit  of  his  ownership,  their  payment  and  loss.  Neglect 
for  thirty  days  renders  the  delinquent  liable  to  forfeit  ten  per  cent, 
of  the  amount  of  the  mortgage  or  deed  of  trust  absolutely,  and  any 
other  damages  sustained.  An  executor  or  administrator  is  personally 
liable  for  the  penalty  prescribed.  Any  attorney  in  fact,  to  whom  the 
money  due  has  been  paid,  has  power  to  execute  the  release.*" 

§  1016.  Montana. — A  mortgage  is  discharged  by  an  entry  in  the 
margin  of  the  record,  or  by  a  certificate  acknowledged  or  proved  and 
recorded  that  such  mortgage  has  been  paid.  Neglect  for  seven  days 
renders  the  holder  liable  in  the  sum  of  one  hundred  dollars,  and  also 
for  all  actual  damages  occasioned.*^ 

§  1017.  Nebraska. — A  mortgage  is  discharged  by  an  entry  in 
the  margin  of  the  record,  or  by  a  certificate,  duly  acknowledged  or 
proved  and  recorded,  that  the  mortgage  has  been  paid.  Neglect  for 
seven  days  renders  the  person  whose  duty  it  is  to  make  such  discharge 
liable  in  the  sum  of  one  hundred  dollars,  in  addition  to  all  actual 
damages  occasioned.  A  demand  for  a  discharge  is  a  condition  prece- 
dent to  a  right  of  action.*^ 

§  1018.  Nevada. — ^A  mortgage  is  discharged  by  an  entry  on  the 
margin  of  the  record,  or  by  a  certificate  of  payment  duly  acknowl- 
edged and  certified  and  recorded.  Neglect  for  seven  days  to  execute  a 
release  renders  the  person  whose  duty  it  is  to  do  this  liable  in  the  sum 
of  one  hundred  dollars,  and  also  for  all  actual  damages  occasioned.*' 

"1  Rev.  Stat.  1909,  §§  2844-2850.  "Cobbey's      Ann.       Stat.       1911, 

"Mont.    Code   1895,    §§    3845-3848.  §§   10826-10828;    Bangs  v.   Gray,   60 

See  also  Mueller  v.  Renkes,  31  Mont.  Nebr.  457,  83  N.  W.  680. 

100,  77  Pac.  512  (entry  witnessed  by  *=Comp.  Laws  1902,  §§  2674-2677; 

recording  officer).  Rev.  Laws  1912,  §§  1049-1052. 


§    1019  PAYMENT  AND   DISCHARGE  614 

§  1019.  New  Hampshire. — Performance  of  the  condition  of  the 
mortgage,  or  tender  of  such  performance,  renders  the  mortgage  void. 
If  the  mortgagee  neglects  to  execute  a  release,  the  mortgagor  or  person 
having  his  estate  may  apply  by  petition  to  the  Supreme  Court,  in  the 
county  where  the  premises  lie,  for  a  decree  of  discharge.  If  the  court 
finds  that  the  condition  has  been  performed  or  tendered,  a  decree  is 
entered  that  the  mortgage  is  discharged.  A  copy  of  the  decree  is  then 
recorded,  and  has  the  same  effect  as  a  release  duly  executed.** 

§  1020.  New  Jersey. — The  clerk  of  the  court  of  common  pleas 
of  the  county,  on  application  by  the  mortgagor  or  person  redeeming 
or  paying  the  mortgage,  and  producing  to  him  the  mortgage  canceled, 
or  a  receipt  upon  it,  enters  in  the  margin  a  minute  of  the  redemption 
or  payment.*^ 

§  1021.  New  Mexico. — There  are  no  statutory  provisions  for  satis- 
faction of  real  estate  mortgages,  and  therefore  a  deed  of  release  should 
be  used.*" 

§  1022.  New  York. — A  mortgage  is  discharged  upon  the  record 
by  the  officer  in  vrhose  custody  it  may  be  whenever  there  shall  be  pre- 
sented to  him  a  certificate,  duly  acknowledged  or  proved,  that  the 
mortgage  has  been  paid,  or  othervnse  satisfied.  Such  certificate  is  re- 
corded. When,  from  lapse  of  time,  a  mortgage  may  be  presumed  to 
have  been  paid,  any  person  interested  in  the  lands  may  petition  the 
court  for  a  discharge  of  it;  and  upon  hearing  and  proof  the  court 
may  order  the  mortgage  discharged  of  record.*' 

§  1023.  North  Carolina. — A  mortgage  is  discharged  by  an  ac- 
knowledgment of  satisfaction  of  the  trust  deed  or  mortgage  in  the 
presence  of  the  register  of  deeds,  or  his  deputy,  whose  duty  it  is  to 
make  upon  the  margin  of  the  record  an  entry  of  such  acknowledg- 
ment.*^ 

§  1023a.  North  Dakota. — A  mortgage  may  be  discharged  by  re- 
cording a  certificate,  signed  and  acknowledged,  that  the  mortgage  has 

"Pub.  Stat.  1901,  ch.  139,  §§  4-12.  If  the  evidence  shows  no  payment 

"2  Gen.  Stat.  1895,  p.  2115;  Comp.  except  by  presumption   of  law,   no 

Stat.  1910,  p.  3416,  §§  23-26.  remedy  can  be  had  by  this  summary 

'^  N.  Mex.  Comp.  Laws  1897,  §  2366.  proceeding.     Re   Townsend,   4  Hun 

■"Birdseye's   Consol.   Laws   N.   Y.  (N.  Y.)  31,  6  Thomp.  &  C.  227. 

1909,  p.  5108,  §  321,  p.  5114,  §  340.  *»  Pell's  Revisal  1908,   §  1046. 
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been  satisfied.   Failure  to  do  so  incurs  a  penalty  of  one  hundred  dol- 
lars and  all  damages  which  may  result.*' 

§  1024.  Ohio. — The  mortgagee  may  enter  satisfaction  on  the 
margin  of  the  record,  or  upon  the  mortgage  itself,  which  latter  entry 
the  recorder  copies  upon  the  margin  of  the  record.  A  release  may  also 
be  made  upon  presentation  to  the  recorder  of  a  certificate  of  payment 
and  satisfaction  executed  by  the  mortgagee  or  his  assigns,  or  in  any 
other  customary  manner.  It  may  be  made  by  a  certificate  that  pay- 
ment has  been  made,  executed,  and  acknowledged  by  the  mortgagee 
or  his  assignee.  Such  certificate  must  be  recorded  in  a  book  kept  for 
the  purpose.  An  assignment  must  be  recorded  before  satisfaction  is 
entered  by  the  assignee.  When  satisfaction  is  made  by  application  of 
the  proceeds  of  a  judicial  sale,  or  when  the  lien  is  declared  invalid  by 
judgment  or  decree,  it  is  the  duty  of  the  clerk  to  enter  a  memorandum 
of  the  proceeding  upon  the  record  of  the  mortgage,  and  the  court 
may  order  the  record  of  such  memorandum.^" 

§  1024a.  Oklahoma, — Upon  payment  satisfaction  of  a  mortgage 
must  be  entered  on  the  margin  of  the  record,  which  entry  has  the 
effect  of  a  deed  of  release.  The  acknowledgment  of  satisfaction  must 
be  certified  by  the  register.  A  discharge  may  also  be  entered  of  record, 
upon  presentation  of  a  certificate  signed  and  acknowledged  by  the 
mortgagee  or  his  assigns.^^ 

§  1025.  Oregon. — A  mortgage  is  discharged  by  an  entry  in  the 
margin  of  the  record  acknowledging  satisfaction,  or  by  a  certificate 
duly  acknowledged,  or  proved  and  certified.  This  must  be  recorded. 
Neglect  for  the  space  of  ten  days  renders  the  holder  liable  in  the  sum 
of  one  hundred  dollars  damages,  and  also  for  all  actual  damages  oc- 
casioned thereby.  When  a  mortgage  has  been  assigned  by  a  transfer 
of  the  note  secured  by  it,  without  a  formal  assignment  of  the  mort- 
gage, a  discharge  of  record  may  be  made  by  the  owner  of  the  note  upon 
his  making  and  filing  with  the  recorder  a  certificate  duly  verified  by 
oath,  declaring  that  he  is  the  owner  and  holder  of  the  note  by  in- 
dorsement of  the  mortgagee,  and  that  such  note  has  been  fully  paid, 
and  proving  this  fact  to  the  satisfaction  of  the  recorder.    Such  holder 

« Comp.     Laws     N.     Dak.     1913,    Union  Nat.  Bank,  5  N.  Dak.  483,  67 
§  6744.    Recovery  can  be  had  only    N.  W.  597. 

by  counting  strictly  upon  the  stat-        ™Laws   1891,  p.   357;    Gen.   Code 
•ute.    Peckham  v.  Van  Bergen,  10  N.    Ohio  1910,  §§  8546-8553. 
Dak.  43,  84  N.  W.  566;  Greenberg  v.        ='Comp.  Stats.  1893,  §§  1635,  1636; 

Comp.  Laws  Okla.,  §§  4405-4408. 
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and  owner  of  the  note  is  deemed  to  be  the  personal  representative  of 
the  mortgagee.^^  Upon  the  entry  of  a  decree  of  foreclosure  of  a  mort- 
gage, it  is  the  duty  of  the  clerk  of  court  to  make  a  certificate  thereof, 
giving  the  date  of  such  foreclosure,  and  the  number  of  the  journal 
and  page  in  which  such  decree  is  entered,  and  deliver  the  same  to  the 
recorder,  who  must  enter  upon  the  margin  of  the  record  of  such  mort- 
gage the  word  "Foreclosed,"  and  the  date  of  such  foreclosure,  with 
the  number  and  page  of  the  journal  of  such  decree.^* 

§  1026.  Pennsylvania. — Satisfaction  is  entered  upon  the  margin 
of  the  record.  Neglect  for  three  months  renders  the  mortgagee  liable 
to  pay  to  the  party  aggrieved  any  sum  not  exceeding  the  mortgage 
money.  The  amount  claimed  to  be  due  upon  a  mortgage  may  be  paid 
into  court,  whereupon  a  decree  is  made  that  satisfaction  be  entered 
upon  the  mortgage,  or  that  the  property  be  reconveyed.^*  Where  the 
holder  of  the  mortgage  has  failed  to  enter  satisfaction  for  sis  months, 
the  mortgagor  or  owner  of  the  mortgaged  premises  may  petition  the 
court  of  common  pleas;  and  upon  service  of  notice  and  proof  of  pay- 
ment in  full,  the  court  may  decree  that  satisfaction  be  entered  upon 
the  record  by  the  recorder  of  the  county.°°  In  ease  there  is  a  legal  pre- 
sumption of  the  payment  from  lapse  of  time,  and  no  satisfaction  of 
it  appears  of  record,  upon  a  like  petition  to  the  same  court  a  decree 
may  be  rendered  that  satisfaction  shall  be  entered  on  the  record.  °' 
Mortgagees  are  required,  at  least  once  in  every  three  years,  to  cause  to 
be  entered  on  the  margin  of  the  record  all  payments  of  either  principal 
or  interest,  on  being  tendered  or  paid  the  fee  for  such  entry.  A  holder 
of  such  mortgage  neglecting  or  refusing  to  make  such  entry,  after 
written  request,  for  a  period  of  three  months,  is  liable  to  pay  to  any 
party  interested  the  sum  of  one  hundred  dollars."' 

§  1027.  Bhode  Island. — Discharge  is  made  by  release  under  seal 
upon  the  mortgage,  or  upon  the  face  or  margin  of  the  record,  or  by 
separate  instrument,  to  be  recorded  on  the  face  or  margin  of  the 

'^Lord's  Ore.  Laws  1910,  §§  7137-  1187,  §§  181-182.    Only  the  mortga- 

7141.    See  also  Malarkey  v.  O'Leary,  gor  is  entitled  to  the  benefit  of  this 

34  Ore.  493,  56  Pac.  521,  that  it  is  provision.    Assurance  Co.  v.  Power, 

no    excuse    for    the    mortgagee    to  12  Phila.   (Pa.)   377. 

show  that  he  withheld  satisfaction  ""Laws  1879,  p.  141,  No.  149;  Pur- 

until  he  had  been  repaid   expenses  don's  Dig.  1905,  p.  1188,  §  187. 

incurred   in   preparing  to   foreclose  "Laws  1881,  p.  97;  Purdon's  Dig. 

the  mortgage.  1905,  §  188. 

■''Laws  1893,  p.  81,  §§  1,  2.  "  Brightly's  Purdon's  Dig.  1891.  p. 

"Brightly's    Dig.    1903,    pp.    199,  2477. 
200;    Purdon's  Dig.   1905,  pp.  1186- 
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record,  or  in  the  record  book.  Neglect  for  ten  days  lenders  the  holder 
liable  to  make  good  all  damages  that  may  accrue  for  want  of  such 
discharge,  together  with  triple  costs/* 

g  1028.  Soutli  Carolina. — Satisfaction  must  be  entered,  within 
three  months  after  request,  in  the  proper  office,  on  the  mortgage.  Ee- 
fusal  or  neglect  forfeits  a  sum  of  money  not  exceeding  one-half  the 
amount  of  the  debt  secured  by  the  mortgage.  On  the  recovery  of  judg- 
ment by  the  plaintifE,  it  is  the  duty  of  the  judge  to  order  satisfaction 
of  the  mortgage  to  be  entered  by  the  proper  officer;  but  the  judge 
may,  at  the  request  of  either  party,  submit  the  issue  of  payment  to  a 
jury.^» 

§  1028a.  South.  Dakota. — A  mortgage  may  be  discharged  by  an 
entry  in  the  margin  of  the  record,  signed  by  the  holder  of  the  mort- 
gage, acknowledging  satisfaction,  in  presence  of  the  register.  It  may 
also  be  discharged  by  the  register,  on  the  presentation  to  him  of  a  cer- 
tificate signed  by  the  mortgagee,  his  personal  representatives  or  as- 
signs, duly  acknowledged  or  proved  and  certified,  fully  stating  the 
names  of  the  mortgagor  and  the  mortgagee,  the  date  of  the  mortgage, 
the  date  of  recording  the  mortgage,  the  county  and  state,  and  book 
and  page  where  recorded,  and  a  full  description  of  the  premises  sought 
to  be  released,  and  that  the  mortgage  has  been  fully  paid,  satisfied, 
and  discharged.  No  register  of  deeds  shall  receive  and  file  for  rec- 
ord any  discharge  or  satisfaction  of  mortgage  which  does  not  comply 
with  the  provisions  of  this  section.  The  mortgagee  or  other  person 
neglecting  to  make  discharge  on  demand  is  liable  for  all  damages  and 
a  penalty  of  one  hundred  dollars.*"  The  circuit  court  of  any  county  in 
which  a  mortgage  is  legally  recorded,  maj'',  after  due  notice,  make  an 
order  discharging  such  mortgage  of  record,  on  proof  being  made  to 
the  satisfaction  of  the  court  that  the  mortgage  has  been  fully  paid  or 
satisfied  and  that  the  mortgagee  or  assignee  is  deceased  and  there  is 
no  acting  administrator  or  executor  of  his  estate. 

■^Gen.  Laws  R.  I.  1909,  ch.  258,  ">Rev.    Code    1903,    §§    2058-2061; 

§§5-8,  p.  899.    A  married  woman  may  Laws   1901,   ch.   108.     This  statute 

discharge   a  mortgage   in  her  own  may  he  enforced  hy  the  mortgagor, 

name.     Acts  1884,  ch.  399.  his  grantee  or  heirs.    It  may  he  en- 

"'Code  1902,  §§  2375,  2376;  Code  forced  against  the  mortgagee  after 
of  Laws  1912,  §§  3461-3464.  This  an  assignment  of  the  mortgage  if 
statute  does  not  authorize  the  re-  the  assignment  has  not  been  re- 
cording of  a  paper  not  authenticated  corded.  Jones  v.  Fidelity  L.  &c.  Co., 
as  required  hy  statute  for  the  pur-  7  S.  Dak.  122,  63  N.  W.  553. 
pose  of  being  recorded.  Lynch  v. 
Hancock,  14  S.  Car.  66. 
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§  1029.  Tennessee. — No  statutory  provisions.  A  deed  of  release  is 
used  for  this  purpose. 

§  1030.  Texas. — Mortgages  and  deeds  of  trust  are  discharged  by 
payment,  and  no  record  of  discharge  is  necessary,  and  none  is  pro- 
vided for. 

§  1031.  Utah. — A  mortgage  is  discharged  by  an  entry  in  the  margin 
of  the  record  thereof,  and  signed  by  the  mortgagee  in  the  presence  of 
the  recorder  as  a  witness,  or  by  a  certificate,  acknowledged  or  proved 
and  certified,  that  such  mortgage  or  deed  of  trust  has  been  paid,  or 
otherwise  satisfied  or  discharged.  This  is  recorded  at  length.  A 
mortgagee  failing  to  discharge  or  release  is  liable  for  double  the  dam- 
ages resulting  from  such  failure,^^ 

§  1032.  Virginia. — Satisfaction,  unless  a  release  deed  be  given, 
must  be  entered  on  the  margin  of  the  page  in  the  book  where  the  in- 
cumbrance is  recorded,  and  for  any  failure  to  do  so  after  five  days' 
notice  the  creditor  shall  forfeit  twenty  dollars.*^ 

§  1033.  Vermont. — Mortgages  may  be  discharged  by  marginal 
entry,  or  by  acknowledgment  of  payment  on  the  mortgage  deed,  duly 
signed  and  sealed  in  the  presence  of  two  witnesses  and  recorded,  or  by 
deed  substantially  in  a  prescribed  form.  The  mortgagee  or  assignee 
is  liable  for  damages  occasioned  by  neglect  to  discharge  within  ten 
days  after  request."^ 

Town  clerks  shall  record  instruments  acknowledging  satisfaction 
of  a  mortgage,  when  executed  and  acknowledged  according  to  law,  on 
the  margin  of  the  record  of  the  mortgage  or  in  a  suitable  book  kept 
for  that  purpose;  they  shall  record  any  satisfaction;  make  entry  in 
the  general  index,  and  shall  also  make  a  memorandum,  on  the  margin 
of  the  record  of  the  mortgage  discharged,  giving  the  numbej;  of  the  ' 
book  and  the  page  where  such  satisfaction  is  recorded."* 

§  1034.  Washington. — Satisfaction  is  entered  in  the  margin  of 
the  page  upon  which  the  mortgage  is  recorded,  or  by  executing  an 
instrument  referring  to  the  mortgage,  specifically  describing  the  prop- 

"Comp.  Laws  Utah  1907,  §§  2004-  «^Laws    1899,    1900,  p.    839;    Va, 

2006.     The  provision  that  the  mort-  Code    1904,     §    2498;  Turnbull    v. 

gagor  may  bring  an  action  and  re-  Mann,  94  Va.  182,  26  S.  E.  510. 

cover  costs  Including  attorney's  fee  <°Pub.  Stat.  1906,  §§  2602-2605. 

is  special  legislation  and  unconstitu-  **  Pub,  Stat»  1906,  §  S455. 
tional.    Openshaw  v.  Halfln,  24  Utah 
426,  68  Pac.  138. 
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erty  mortgaged,  giving  the  amount  which  it  -was  given  to  secure,  the 
date  of  execution  and  date  of  record  of  said  mortgage,  and  acknowl- 
edging satisfaction,  which  shall  be  duly  acknowledged  and  recorded. 
If  the  mortgagee  fails  so  to  do  after  sixty  days,  he  shall  iorfeit  the 
sum  of  twenty-five  dollars;  and  the  court,  when  convinced  that  said 
mortgage  has  been  fully  satisfied,  shall  issue  an  order  in  \  riting  di- 
recting the  auditor  to  cancel  said  mortgage  upon  the  margin  of  the 
page  upon  which  the  mortgage  is  recorded,  making  reference  there- 
upon in  the  order  of  the  court  and  to  the  page  where  the  order  is  re- 
corded.''^ 

§  1035.  West  Virginia. — Eelease  may  oe  made  by  a  writing  signed, 
acknowledged,  and  admitted  to  record  in  the  proper  county.  In  case 
of  the  refusal  of  the  party  holding  the  lien  to  execute  a  release,  the 
circuit  court  having  jurisdiction  may  direct  the  recorder  to  execute 
such  release.  The  proceedings  are  at  the  cost  of  the  party  refusing 
to  release.''^ 

§  1036.  Wisconsin. — ^A  mortgage  is  discharged  by  an  entry  in 
the  margin  of  the  record,  or  by  a  certificate  duly  executed,  acknowl- 
edged, or  proved,  that  the  mortgage  has  been  paid  or  otherwise  satis- 
fied. This  is  recorded  at  length.  A  foreign  executor  or  adminis- 
trator, upon  filing  in  the  county  court  of  the  county  an  authenti- 
cated copy  of  his  appointment,  may  execute  a  certificate  of  discharge 
of  a  mortgage  to  like  effect  as  an  executor  or  administrator  appointed 
under  the  laws  of  the  state  may  do.  The  neglect  of  any  person  whose 
duty  it  is  to  execute  a  discharge  for  seven  days  renders  him  liable  in 
the  sum  of  one  hundred  dollars  damages,  and  also  for  the  actual 
damages  occasioned  by  such  neglect.^'  It  has  been  recently  held  in 
Wisconsin,  that  payment  of  a  debt  on  the  mortgage  note  extinguishes 
the  lien  without  any  satisfaction  of  record  or  in  writing."* 

§  1037.  Wyoming. — A  mortgage  is  discharged  by  an  entry  in  the 
margin  of  the  record,  executed  by  the  mortgagee,  trustee,  or  benefi- 
ciary in  the  presence  of  the  register  of  deeds  or  by  a  certificate  duly 
executed,  acknowledged,  or  proved,  specifying  that  such  mortgage  has 
been  paid  or  otherwise  satisfied.     This  certificate  is  recorded  at  length. 

«=  Remington's  Code  1910,  §§  8798,  to     sufficiency    of     complaint,     see 

8799.  Teetshorn  v.  Hull,  30  Wis.  162. 

™Code  1899,  ch.  76,  §§  1-6;   Code        <« Friend  v.   Yahr,   126   "Wis.   291, 

1913,  §§  3859-3863.  104  N.  W.  997,  1  L.  R.  A,    (N.  S.) 

"Wis.  Stat.  1913,  §§  2247-2256.  As  891,  110  Am.  St.  924. 
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If  a  mortgagee  or  other  holder  for  seven  days  neglects  to  discharge, 
he  is  liable  in  the  sum  of  one  hundred  dollars,  and  also  for  all  actual 
damages  occasioned  by  such  neglect.  A  foreign  executor  or  adminis- 
trator may  release  a  mortgage  on  voluntary  payment  to  him  of  the 
mortgage  debt,  provided  there  be  attached  to  such  release  a  full  and 
complete  transcript  of  the  records  of  the  court  issuing  such  letters 
testamentary  or  of  administration.^^ 

^Rev.  Stat.  1887,  §§  30-32;   Laws     §§  2800-2804;  Wyo.  Comp.  Stat.  1910, 
1890-1891,  ch.  26;    Rev.   Stat.  1899,    §§  3692-3696. 
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I.    Redemption  a  Necessary  Incident  of  a  Mortgage 

Section  Section 

1038.  Generally.  1042.  Evasion  of  equitable  rule. 
1038a.  Distinction  between  right  of    1043.  Payment    of    additional    sum 

redemption  and  equity  of  by  mortgagee. 

redemptioQ.  1044.  Collateral  advantage  not  per- 

1039.  Stipulations    against   redemp-  mlssible. 

tion — Mortgages  in  form  of  1045.  Agreement    to    release    equity 
deed  absolute.  of  redemption  on  default. 

1040.  Postponement  of  redemption.  1046.  Redemption    after    release   of 

1041.  Limiting  redemption  to  mort-  equity  of  redemption. 

gagor. 

§  1038.  Generally. — As  already  observed,^  mortgages  of  land  were 
at  first  estates  upon  condition,  and  the  mortgagor  not  performing  the 
condition  upon  the  day  stipulated  lost  his  estate  forever.  The  idea  of 
redemption  after  breach  of  the  condition  is  said  to  have  been  intro- 
duced into  English  jurisprudence  from  the  Eoman  law,  under  which 
default  in  the  payment  of  mortgage  debt  at  the  time  stipulated  did 
not  work  a  forfeiture  of  the  property,  but  the  creditor  thereupon  had 
the  authority  to  sell  the  property  and  reimburse  himself  out  of  the 
proceeds.  Eedemption  is  purely  a  creature  of  courts  of  equity.^ 
Adopting  the  principle  of  the  civil  law,  that  a  mortgage  is  merely  a 
security  for  the  payment  of  a  debt,  they  interposed  to  prevent  the 

^See  ante  §§  6-11.  can  only  be  taken  away  by  a  strict 

"Poston  v.  Miller,  60  Wis.  494,  19  compliance  with  the  law.     Caro  v. 

N.  W.  540.    The  right  of  redemption  Wollenherg,    68    Ore.    420,   136    Pac. 

is  a  favorite  of  courts  of  equity  and  866. 
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hardship  and  injustice  which  resulted  at  common  law  from  the  failure 
of  the  mortgagor  to  strictly  comply  with  the  conditions  of  the  mort- 
gage. Although  the  mortgagor  had  forfeited  his  estate  at  law,  courts 
of  equity  allowed  him  to  redeem  his  estate  within  a  reasonable  time, 
upon  payment  of  the  debt  and  all  proper  charges,  and  this  right  was 
called  an  equity  of  redemption.  The  courts  impose  such  terms  upon 
the  party  deeding  as  the  equities  of  the  case  require.* 

The  owner  of  the  equity  of  redemption,  or  the  party  entitled  to  re- 
deem, must  seek  the  mortgagee,  or  the  party  holding  the  lien  on  the 
land,  in  the  forum  where  jurisdiction  in  personam  can  be  obtained 
over  such  mortgagee  or  party,  without  reference  to  the  situs  of  the 
land.  The  subject  of  controversy  is  immediately  the  mortgage  or  trust 
security  from  under  which  the  land  is  sought  to  be  redeemed.  That 
is  personal  property  and  follows  its  owner.*  It  is  usual,  however,  to 
provide  by  statute  that  the  suit  for  redemption  shall  be  brought  in  the 
county  where  the  land  lies.^ 

§  1038a.  Distinction  between  right  of  redemption  and  equity  of  re- 
demption.— ^There  is  a  clear  distinction  between  the  equity  of  redemp- 
tion and  the  right  of  redemption.  "The  equity  of  redemption  is  that 
interest  in  the  land  which  is  held  by  the  mortgagor  before  foreclosure ; 
while  the  right  of  redemption  is  not  an  interest  in  the  land  at  all,  but 
a  mere  personal  privilege  given  by  statute  to  the  mortgagor  after 
the  land  has  been  sold  under  the  mortgage."'  A  valid  foreclosure  des- 
troys the  equity  of  redemption  and  creates  the  right  of  redemption; 
but  an  invalid  sale  neither  destroys  the  one  nor  creates  the  other.'  No 
right  of  redemption  exists  outside  of  the  statute,*  and  the  statute  has 
no  extraterritorial  force."  The  equity  of  redemption  is  an  interest 
in  the  land  mortgaged  which  will  descend  to  the  heir  of  the  mort- 
gagor.^* The  foreclosure  under  a  power  of  sale  in  a  mortgage  has 
the  same  efEect  on  the  equity  of  redemption  as  a  strict  foreclosure  in 
equity.^^ 

'Hannah   v.   Davis,   112   Mo.   599,  'Hughes   v.   Winkleman,  243   Mo. 

20  S.  W.  686.  81,    147    S.   "W.    994;    Kirkendall   v. 

'Kanawha  Coal  Co.  v.   Kanawha  "Weatherley,  77  Nebr.  421,  9  L.  R.  A. 

&  Ohio  Coal  Co.,  7  Blatchf.   (U.  S.)  (N.  S.)  515,  109  N.  W.  757. 

391,  per  Blatchford,  J.  °  Hughes  v.   Winkleman,  243   Mo. 

"As  in  Massachusetts:  P.  S.  1882,  81,  147  S.  W.  994. 

ch.  181,  §  31.  "Hawkins    v.    Stiles    (Tex.    Civ. 

"Lewis  V.  McBride,  176  Ala.  134,  App.),  158  S.  W.  1011. 

57  So.  705.  "Dozier  v.  Farrior  (Ala.),  65  So. 

'  Summerford  v.  Hammond  (Ala.),  364. 
65  So.  831. 
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§1039.  Stipulations  against  redemption — Mortgages  in  form  of 
deed  absolute. — So  fully  recognized  and  protected  are  the  equitable 
rights  of  the  mortgagor,  that  he  is  relieved  from  his  own  express  agree- 
ment that  upon  his  failure  to  pay  the  mortgage  debt  at  the  time  stipu- 
lated his  estate  shall  be  forfeited,  such  agreement  being  held  utterly 
void  in  equity.^^  He  can  not,  by  any  form  of  words,  give  the  mort- 
gage the  conditional  character  it  had  in  the  time  of  Littleton,  and 
which  it  still  has  in  law;  for  jurisdiction  of  the  subject  will  always 
be  taken  by  a  court  of  chancery,  which,  looking  to  the  object  of  the 
transaction  to  give  security  for  a  debt,  will  always  relieve  the  mort- 
gagor from  the  consequences  of  his  failure  to  perform  the  condition,^' 
and  will  protect  him  against  his  own  covenants  not  to  redeem,  because 
his  necessities  as  a  debtor  may  have  forced  him  into  this  inequitable 
agreement.  It  matters  not  how  strongly  the  parties  may  express  their 
agreement  that  there  shall  be  no  redemption ;  the  intent  being  contrary 
to  the  rules  of  equity,  it  can  not  be  carried  into  effect.^*  Such  contracts 
violate  public  policy.^^ 

The  right  of  redemption  is  the  creature  of  the  law.  It  is  not  in 
terms  expressed  by  the  parties  in  the  mortgage.  But  whatever  be  the 
form  of  the  transaction,  if  intended  as  a  security  for  money,  it  is  a 
mortgage,  and  the  right  of  redemption  attaches  to  it.  Although  a  deed 
contains  a  condition  that  it  shall  be  absolute  and  without  redemption 
if  a  certain  sum  be  not  paid  by  the  grantor  at  a  fixed  time,  and  the  con- 
dition is  not  punctually  performed,  there  is  a  right  of  redemption.^" 

"Peugh   V.   Davis,   96   U.   S.   332;  dor's  Lead.   Cas.   in  Eq.   1042.     See 

Fields  V.  Helms,  82  Ala.  449,  3  So.  ante  §  251. 

106;  Parmer  v.  Parmer,  74  Ala.  285;  "Jackson  v.  Lynch,  129  111.  72,  22 

Bearss  v.  Ford,  108  111.  16;   Willets  N.   E.   246,   21   N.   E.    580    (quoting 

V.  Burgess,  34  111.  494;   Preschbaker  text). 

V.  Feaman,  32  111.  475;   Wynkoop  v.  "Bayley  v.  Bailey,  5  Gray  (Mass.) 

Cowing,  21  111.  570;    Linnell  v.  Ly-  505,  510;    Grover  v.   Hawthorne,  62 

ford,  72   Maine  280,  per  Appleton,  Ore.  77,  121  Pac.  808. 

C.   J.;    Baxter  v.   Child,   39   Maine  "Cowley  v.  Shields  (Ala.),  60  So. 

110;  Griffen  v.  Cooper,  73  N.  J.  Bq.  267. 

465,  68  Atl.  1095;    Henry  v.  Davis,  »"  Jackson  v.  Lynch,  129  111.  72,  22 

7  Johns.  Ch.    (N.  Y.)    40;    Clark  v.  N.   E.  246    (quoting  text);    Fort  v. 

Henry,   2   Cow.    (N.  Y.)    324;    Hoi-  Colby  (Iowa),  144  N.  W.  393;  Jones 

ridge  v.  Gillespie,  2  Johns.  Ch.   (N.  v.  Gillett,  142  Iowa  506,  118  N.  W. 

Y.)   30;   Cherry  v.  Bowen,  4  Sneed  314;  Kinkead  v.  Peet,  137  Iowa  692, 

(Tenn.)    415.      In    East    India    Co.  114  N.   W.   616;    Mooney  v.   Byrne, 

v.  Atkyns,   Comyns,   347,   349,   it  is  163  N.  Y.  86,  92,  57  N.  B.  163;  Clark 

said  that  if  a  man  makes  a  mortgage  v.   Henry,  2  Cow.  (N.  Y.)  324,  331; 

and  covenants  not  to  bring  a  bill  to  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  (N. 

redeem,  nay,  if  he  goes  so  far,  as  Y.)  62,  100;  Conover  v.  Palmer,  108 

in  Stisted's  case,  to  take  an  oath  N.   Y.   S.   480,   123   App.   Div.   817; 

that  he  will  not  redeem,  yet  he  shall  Faulkner  v.  Cody,  45  Misc.  64,  91  N. 

redeem.     See  also   2  White  &  Tu-  Y.  S.  633;  Boyer  v.  Paine,  60  Wash. 
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The  effect  is  the  same  though  the  agreement  of  forfeiture  is  made  after 
the  execution  of  the  mortgage.^^  "At  law,"  says  Lord  Eldon,  "the 
mortgagee  is  under  no  obligation  to  reeonvey  at  that  particular  day; 
and- yet  this  court  says  that,  though  the  money  is  not  paid  at  the  time 
stipulated,  if  paid  with  interest  at  the  time  a  reconveyance  is  de- 
manded, there  shall  be  a  reconveyance,  upon  this  ground:  that  the 
contract  is  in  this  court  considered  a  mere  loan  of  money  secured  by 
a  pledge  of  the  estate.  But  that  is  a  doctrine  upon  which  this  court 
acts  against  what  is  the  prima  facie  import  of  the  terms  of  the  agree- 
ment itself,  which  does  not  import  at  law  that  once  a  mortgage  always 
a  mortgage ;  but  equity  says  that ;  and  the  doctrine  of  this  court  as  to 
redemption  does  give  countenance  to  that  strong  declaration  of  Lord 
Thurlow,  that  the  agreement  of  the  parties  will  not  alter  it ;  for  I  take 
it  to  be  so  in  the  ease  of  a  mortgage  that  you  shall  not,  by  special  terms, 
alter  what  this  court  says  are  the  special  t^rms  of  that  contract."  The 
right  of  redemption  applies  to  a  mortgage  made  in  the  form  of  an  abso- 
lute conveyance.^*  The  equity  of  redemption  in  a  deed  absolute  on  its 
face,  but  intended  as  a  mortgage  can  be  extinguished  only  by  regular 
foreclosure  and  sale.^' 

§  1040.  Postponement  of  redemption. — The  time  of  redemption 
may,  by  the  terms  of  the  mortgage,  be  postponed  for  a  term  of  years, 
or  even  during  the  lifetime  of  the  mortgagor  or  of  any  other  person, 
and  this  arrangement  is  generally  for  the  benefit  and  convenience  of 
both  parties;  the  mortgagor  by  this  means  securing  the  use  of  the 
loan  for  a  fixed  period,  and  the  mortgagee  obtaining  at  the  same  time 
a  continuing  security  and  income  for  his  loan.     If  the  mortgaged 

56,  110  Pac.  682;    Plato  v.  Roe,  14  state  Trading  Co.,  87  Kans.  221,  123 

Wis.  453;  Orton  v.  Knab,  3  Wis.  576;  Pac.  733. 

Regan  V.  Walker,  1  Wis.  527;  "Seton  v.  Slade,  7  Ves.  265,  273. 
Knowlton  v.  Walker,  IS  Wis.  264.  See  also  numerous  cases  cited  in 
An  absolute  assignment  of  a  lease  note  a;  Pearsall  v.  Hyde  (Ala.),  66 
as  a  security  Is  a  mortgage  and  the  So.  665;  Everett  v.  Estes  (Ala.),  66 
assignor  can  not  cut  off  his  right  to  So.  615;  Sewell  v.  Holley  (Ala.),  66 
redeem  by  agreement.  Reich  v.  So.  506;  Hubert  v.  Sistrunk  (Ala.), 
Cochran,  84  Misc.  247,  145  N.  Y.  S.  53  So.  819;  Jones  v.  Matkin,  118 
1025.  Where  the  conveyance  was  Ala.  341,  24  So.  242;  Cline  v.  Rob- 
intended  as  security  for  a  debt,  the  bins  (Cal.),  55  Pac.  150;  Hawkins 
rule  "once  a  mortgage  always  a  v.  Elston  (Colo.),  146  Pac.  254;  Lips- 
mortgage"  applies  and  the  right  to  comb  v.  Talbott,  243  Mo.  1,  147  S. 
redeem  can  not  be  waived  although  W.  798;  Minick  v.  Reichenbach 
the  mortgage  be  in  the  form  of  an  (Nebr.),  150  N.  W.  1001;  Krauss 
absolute  deed.  Beverly  v.  Davis,  79  v.  Potts,  38  Okla.  674,  135  Pac.  362; 
Wash.  537,  140  Pac.  696.  See  ante  Spurgeon  v.  Collier,  1  Eden  55,  60. 
§  241.  "Grover  v.  Hawthorne,  62  Ore. 
"  Holden  Land  &c.   Co.  v.   Inter-  77,  121  Pac.  808. 
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property  is  ultimately  and  within  a  reasonable  period  to  be  restored 
to  the  mortgagor,  there  is  no  objection  to  a  mortgage  which  postpones 
the  payment  and  redemption  for  a  period  of  considerable  length ;  and 
it  will  be  enforced  according  to  its  terms.  It  is  only  in  ease  of  an 
irredeemable  mortgage,  or  one  which  is  such  in  effect,  that  courts  of 
equity  will  disregard  its  terms,  and  annex  to  it  a  right  of  redemption 
as  an  indispensable  requisite  of  every  mortgage.  How  long  the  right 
to  redeem  may  be  postponed  must  depend  upon  the  circumstances  of 
the  case.  It  may  be  postponed  so  long  by  the  terms  of  the  mortgage 
as  to  become  oppressive  to  the  mortgagor,  and  thus  give  equitable 
ground  for  relief  by  an  earlier  redemption.  In  one  ease  such  relief 
was  given  more  than  twenty-five  years  after  the  date  of  the  mortgage, 
though  it  had  a  still  longer  period  to  run,  the  estate  having  increased 
greatly  in  value,  and  the  mortgagee  having  entered  and  retained  pos- 
session of  it  from  the  beginning;^"  and  in  another  case  it  was  afforded 
against  a  mortgage  made  by  the  mortgagor  to  his  solicitor,  and  in 
which  there  was  a  restraint  upon  redemption  for  twenty  years,  with 
twelve  months'  notice  after  that  time.^^    These  are  exceptional  cases. 

§  1041.  Limiting  redemption  to  mortgagor. — An  agreement  to  eon- 
fine  the  right  of  redemption  to  the  mortgagor  alone,  or  to  any  speci- 
fied persons  or  class  of  persons,  is  a  restraint  which  may  be  only  a 
little  less  than  providing  against  any  exercise  at  all  of  the  right, 
and  is  relieved  against  upon  the  same  ground.^^  It  is  not  every 
such  arrangement,  however,  that  is  open  to  objection.  Where  the 
mortgagor  limited  redemption  to  his  own  lifetime  for  the  purpose 
of  benefiting  the  mortgagee,  a  near  relative,  by  way  of  settlement, 
and  reserved  to  himself  the  right  to  redeem  at  any  time  during  his 
own  life,  the  mortgage  was  upheld. ^^  In  like  manner  a  stipulation 
in  the  mortgage  limiting  the  time  within  which  redemption  may  be 
had  does  not  affect  the  right  to  redeem.^* 

"  Talbot  V.  Braddill,  1  Vera.  183,  as  follows:   Howard  mortgaged  land, 

394.  and  the  proviso  for  redemption  was: 

'^  Cowdry  v.  Day,  1  Gif.  316.  Provided  that  I  myself,  or  the  heirs 

"" Howard  v.   Harris,  1  Vern.  33;  male  of  my  body,  may  redeem.     (In 

Newcomb  v.    Bonham,   1   Vern.    8;  a  note  to  the  case  it  is  said  there 

Preem.  Ch.  67;    Spurgeon  v.  Collier,  was    a   covenant   that   no    one    else 

1  Eden  55.    In  Newcomb  v.  Bonham,  should  redeem.)     The  question  was, 

the  Lord  Chancellor  said  it  was  a  whether  his  assignee  should  redeem 

general  rule,  once  a  mortgage  always  it,  and  it  was  decided  he  should, 

a  mortgage,  and  as  the  estate  was  ^  Bonham  v.  Newcomb,  1  Vern.  8, 

expressly     redeemable     during    the  2  Vent.  364. 

mortgagor's    lifetime,    it    must   con-  "  Stover  v.  Bounds,  1  Ohio  St.  107. 

tinue    so    afterward.     The    case    of  A  proviso  in  the  deed  hinting  the 

Howard  v.  Harris,  1  Vern.  33,  was  time  within  which  the  redemption 

40— Jones  Mtg. — Vol.  II. 
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§  1042.  Evasion  of  equitable  rule. — Any  arrangement  which  is 
merely  an  evasion  of  the  equitable  rule  that  every  mortgage  is  re- 
deemable, or  which  is  designed  to  enable  the  mortgagee  to  wrest  the 
property  from  the  mortgagor,  is  open  to  the  same  objection  ;^^  as, 
for  instance,  an  agreement  not  upon  any  event  or  condition  to  sue 
for  redemption  or  for  the  discharge  of  the  mortgage;  or  an  arrange- 
ment by  which  the  equity  of  redemption  is  conveyed  absolutely  to 
the  mortgagee,  but  without  intending  an  absolute  sale  of  it.^°  The 
court  always  looks  with  disfavor  and  distrust  upon  any  arrangement 
by  which  it  is  proposed  to  transfer  the  equity  of  redemption  absolutely 
to  the  mortgagee."^ 

§  1043.  Payment  of  additional  sum  by  mortgagee. — ^An  agreement 
that,  if  the  money  be  not  paid  by  a  certain  day,  the  mortgagee  shall 
have  the  estate  absolutely  upon  the  payment  of  a  further  sum,  is 
open  to  the  same  objection,  and  the  mortgage  is  redeemable  notwith- 
standing.''* Such  an  agreement  is  to  be  distinguished  from  one  ac- 
companying a  transaction  which  is  not  a  mortgage  but  an  absolute 
sale,  whereby  the  grantor  is  allowed  to  repurchase  upon  certain 
terms.^"  If  the  transaction  was  really  a  mortgage  under  the  form 
of  an  absolute  sale,  any  agreement  respecting  it  which  would  be  ob- 
jectionable in  case  of  a  formal  mortgage  is  equally  objectionable  here. 
But  there  may  be  a  valid  sale  with  an  agreement  for  repurchase. 
"That  this  court,"  says  Lord  Cottenham,  "will  treat  a  transaction 

may  be  made  is  void  and  does  not  the  loan  for  any  event  or  condition 

cut    off    the    right    of    redemption,  on  which  the  equity  of  redemption 

Sheppard  v.  Wagner,   240  Mo.  409,  shall   be   discharged,   and   the   con- 

144  S.  W.  394.  veyance  absolute.  And  there  is  great 

^Vernon  v.  Bethel!,  2  Eden  110;  reason  and  justice  in  this  rule,  for 

East  India  Co.  v.  Atkyns,  1  Comyns  necessitous  men  are  not,  truly  speak- 

347,  349;   Toomes  v.  Conset,  3  Atk.  ing,  freemen,  but  to  answer  a  pres- 

261.     See  also  Jennings  v.  Ward,  2  ent    exigency  will    submit  to  any 

Vern.    520;    Willett   v.    Winnell,    1  terms  that  the  crafty  may  impose 

Vern.  488;  2  Eq.  Cas.  Abr.  599.  When  upon  them.  The  present  case   *    *    * 

it  clearly  appears  that  the  parties  is  not  that;  but   *    *    *  jt  seems  to 

intended  a  mortgage  they  can  not  be  very  much  within  the  mischief 

devise  a  plan  to  prevent  redemption  which  the  rule  intended  to  prevent, 

by    the    grantor.      Fort    v.    Colby  of  making  an  undue  use  of  the  in- 

(lowa),  144  N.  W.  393.  fluence  of  a  mortgagee." 

=«  Vernon  v.  Bethell,  2  Eden  110.  "  Sheckell  v.  Hopkins,  2  Md.  Ch. 

Lord  Chancellor  Northington  said:  89. 

"This  court,  as  a  court  of  conscience,  =»  Price  v.  Perrie,  Freem.  Ch.  258; 

is   very   jealous  of   persons   taking  Bowen  v.  Edwards,  1  Ch.  R.  222.  See 

securities  for  a  loan  and  converting  also  Bristol  v.  Hershey,  7  Cal.  App. 

such  securities  into  purchases.  And  738,  95  Pac.  1040;  Wilson  v.  Fisher, 

therefore  I  take  it  to  be  an  estab-  148  N.  Car.  535,  62  S.  E.  622;  In  re 

lished  rule,  that  a  mortgagee  can  Edward's  Estate,  11  Ir.  Ch.  367. 

never  provide  at  the  time  of  making  =»  See  ante  |§  256-279. 
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as  a  mortgage,  although  it  was  made  so  as  to  bear  the  appearance  of 
an  absolute  sale,  if  it  appears  that  the  parties  intended  it  to  be  a  mort- 
gage, is  no  doubt  true;  but  it  is  equally  clear  that  if  the  parties  in- 
tended an  absolute  sale,  a  contemporaneous  agreement  for  a  pur- 
chase, not  acted  upon,  ■will  not  of  itself  entitle  the  vendors  to  re- 
deem."^" 

§  1044.  Collateral  advantage  not  permissible. — ITeither  is  the 
mortgagee  allowed  to  obtain  a  collateral  advantage,  under  the  color 
of  a  mortgage,  which  does  not  strictly  belong  to  the  contract.  Of 
this  character  is  a  stipulation  that  if  interest  is  not  paid  at  the  end 
of  the  year  it  shall  be  converted  into  principal;'^  an  agreement  for 
the  payment  of  a  commission  upon  the  amount  advanced,^''  or  upon 
the  rents  collected  by  the  mortgagee,'^  or  for  management  while  in 
possession,^*  or  as  auctioneer  for  a  sale.^^  "A  man  shall  not  have 
interest  for  his  money,  and  a  collateral  advantage  besides,  for  the 
loan  of  it,  or  clog  the  redemption  with  any  by-agreement."^° 

§  1045.    Agreement  to  release  equity  of  redemption  on  default. — 

An  agreement  in  the  mortgage  itself,  or  executed  separately,  but  con- 
temporaneously with  the  mortgage,  that  upon  default  the  mortgagor 
shall  forthwith  release  the  equity  of  redemption,  under  the  rule  al- 
ready stated,  is  void,  and  redemption  will  be  allowed  notwithstand- 
ing.'^ An  agreement  executed  subsequently  to  the  mortgage,  by 
which  the  forfeiture  is  to  be  absolute  if  the  debt  is  not  paid  at  the 
day  stated,  may  be  void  as  well.^^  It  has  sometimes  been  said  that 
such  a  contract  will  not  be  positively  disregarded  in  a  court  of  equity, 

=0  Williams  v.  Owen,  5  Myl.  &  Cr.  No  contemporaneous  agreement  will 
303.  See  also  Ward  v.  Wolverhamp-  deprive  the  debtor  of  his  right  to  re- 
ton  Water  Works  Co.,  L.  R.  13  Bq.  deem  where  the  transaction  was  ac- 
243;  Davis  v.  Thomas,  1  Russ.  &  tually  a  mortgage.  He  can  be  de- 
My.  506.  prived  of  this  right  only  under  a 

•"^  Chambers    v.    Goldwin,    9    Ves.  subsequent    agreement    on    an    ad- 

254,  271.     See  ante   §   650.  equate      consideration.        Earle      v. 

=»De    Leonis    v.    Walsh,    140    Cal.  Blanchard,  85  Vt.  288,  81  Atl.  913. 

175,  73  Pac.  813;  Chappie  v.  Mahon,  See  ante  §  251. 
5  Ir.  Eq.  225.  =«Tennery  v.  Nicholson,     87     111. 

==Leith  V.  Irvine,  1  Myl.  &  K.  277.  464;  Wells  v.  Geyer,  12  N.  Dak.  316, 

=*  Comyns  v.  Comyns,  5  Ir.  Eq.  583.  96  N.  W.   289.     Batty  v.   Snook,   5 

"Broad  V.  Selfe,  11  W.  R.  (M.  R.)  Mich.   231.     Per   Manning,   J.:    "To 

1036,  9  Jur.  (N.  S.)  885;  Barrett  v.  allow  the  equity  of  redemption  to  be 

Hartley,  L.  R.  2  Eq.  789,  795.  cut  off  by  a  forfeiture  of  it  in  a  sep- 

™Per  Master  of  the  Rolls  in  Jen-  arate  contract  would  be  a  revival 

nings  V.  Ward,  2  Vern.  520.  of  the  common  law  doctrine,  using 

''Bradbury  v.  Davenport,  114  Cal.  for  that  purpose  two   instruments, 

593,  46  Pac.  1062,  55  Am.  St.  92;  instead  of  one,  to  effect  the  object" 
Clark  V.  Henry.  2  Cow.  (N.  Y.)  324. 
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though  it  will  be  viewed  suspiciously  and  watched  narrowly.*'  A 
provision  for  forfeiture  in  a  contract  for  reconveyance  will  not  cut 
off  redemption  where  the  transaction  is  in  fact  a  mortgage.*"  But 
a  conveyance  after  default  by  the  mortgagor  to  the  mortgagee,  made 
for  the  purpose  of  saving  the  expense  of  foreclosure,  is  valid;  as  is 
also  a  further  agreement  that  the  mortgagor  may  redeem  within  two 
years  upon  the  same  terms  as  if  the  land  had  been  sold  under  a  fore- 
closure decree.*^ 

§  1046.    Redemption  after  release  of  equity  of  redemption. — Ee- 

demption  may  be  had  after  a  release  of  the  equity  of  redemption  to 
the  mortgagee,  when  it  appears  that  he  availed  himself  of  his  pos- 
session of  the  property  and  of  the  embarrassed  condition  and  physical 
debility  of  the  mortgagor  to  obtain  the  release  ;*^  or  that  he  obtained 
the  release  by  misrepresentation  or  fraud  j*^  or  if  it  appears  that  the 
mortgagor,  induced  by  threats,  conveyed  the  equity  of  redemption  to 
the  mortgagee  for  a  grossly  inadequate  price.**  The  intention  of  the 
parties  that  the  conveyance  by  the  mortgagor  should  have  the  effect 
of  barring  his  equity  of  redemption  should  clearly  appear.*^  If,  how- 
ever, the  release  of  the  equity  of  redemption  was  made  in  good  faith 
without  undue  influence,  for  a  new  and  adequate  consideration,  it 
will  be  sustained.*^  A  release  having  been  made  for  a  substantial 
consideration,  parol  evidence  is  not  admissible  to  show  that  the  sole 
purpose  of  the  release  was  to  enable  the  releasee  to  give  a  perfect  title 
to  such  portions  of  the  lands  as  he  might  be  able  to  sell,  applying 
the  proceeds  to  the  credit  of  the  releasor,  and  that  the  equity  of  re- 
demption in  the  portions  not  so  sold  should  remain  unaffected  by 
the  release. 

^  Linnell  v.  Lyford,  72  Maine  280;  See  also  Russell    v.    Southard,    12 

Hyndman  v.  Hyndman,  19  Vt.  9,  46  How.   (U.  S.)  139. 

Am.   Dec.   171.     See  where   it   was  "  Bradbury  v.  Davenport,  114  Cal. 

held  that  while  a  court  would  scruti-  593,   46   Pac.   1062,   55   Am.   St.   92; 

nize  closely  a  transaction  cutting  off  Shouler  v.  Bonander,  80  Mich.  531, 

the  right  of  redemption  yet  that  did  45  N.  W.  487. 

not  mean  that  a  court  would  not  "Brown  v.  GafEney,  28  111.  149. 

uphold    such     a     transaction    when  ^'Ennor  v.  Thompson,  46  111.  214. 

fairly  made.     See   Coates  v.   Mars-  *'Stoutz  v.  Rouse,  84  Ala.  309,  4 

den,  142  Wis.  106,  124  N.  W.  1057.  So.  170;  Green  v.  Butler,  26  Cal.  595; 

•"Barlow  v.  Cooper,  109  111.  App.  Pritchard   v.   Elton,   38   Conn.   434; 

375.  "Wynkoop    v.    Cowing,    21    111.    570; 

<"Stoutz  V.  Rouse,  84  Ala.  309,  4  Vennum  v.   Babcock,  13   Iowa  194; 

So.  170;   Robertson  v.  Wheeler,  162  Scholl   v.   Hopper,   134   Ky.   83,   119 

111.  566,  44  N.  E.  870;  Jones  v.  Fos-  S.  W.  770;    Linnell    v.    Lyford,    72 

ter,  175  111.  459,  51  N.  E.  862;  Braun  Maine    280;     Trull    v.    Skinner,    17 

V.  Vollmer,  89  App.  Dlv.  43,  85  N.  Pick.    (Mass.)    213;    Fallls   v.    Con- 

Y.  S.  319.  way  Mut.  F.  Ins.  Co.,  7  Allen  (Mass.) 

*^  Thompson  v.  Lee,  31  Ala.  292.  46:    Odell  v.  Moiitross»  6  Hun  155, 


629 


CIRCUMSTANCES   AFFECTING 
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II.    Circumstances  Affecting  Redemption 


Section 

1047.  Bedemption    barred    by    fore- 

closure. 
1047a.  Redemption      after     foreclo- 
sure —  Continuing     obliga- 
tion. 

1048.  Failure    to    make    interested 

party  a  party  to  the  suit. 

1049.  Estoppel  of  mortgagor  by  his 

own  acts. 

1050.  Redemption  of  one  of  two  or 

more  mortgages. 


Section 

1051.  Redemption  after  foreclosure 
under  statutes. 

1051a.  Statutory  right  a  rule  of 
property. 

1051aa.  Public  corporations. 

1051b.  Right  of  possession. 

1051c.  Redemption  extinguishes 

mortgage  lien. 

1051d.  Operation  and  effect  of  re- 
demption. 


§  1047.  Redemption  barred  by  foreclosure. — ^The  right  of  redemp- 
tion is  barred  by  a  foreclosure  properly  made,^  except  when  a  further 
right  is  given  by  statute.  Though  the  mortgagee  holds  two  mort- 
gages upon  the  premises,  the  foreclosure  of  one  of  them  extinguishes 
the  mortgagor's  equitable  interest.^  But  the  right  of  redemption  be- 
longing to  every  person  claiming  under  the  mortgagor,  and  being 
an  incident  to  every  interest  in  the  land  mortgaged,  the  right  can 
not  be  extinguished  without  due  process  of  law,  which  shall  afford 
every  one  having  such  interest  an  opportunity  of  exercising  his  right 
to  redeem;  and  consequently  the  foreclosure  bars  the  rights  of  re- 
demption of  those  only  who  are  made  parties  to  the  action.     As  to 


68  N.  Y.  499;  Holdridge  v.  Gillespie, 
2  Johns.  Ch.  (N.  Y.)  30;  Remsen  v. 
Hay,  2  Edw.  (N.  Y.)  535;  Luesenhop 
V.  Einsfeld,  93  App.  Div.  68,  87  N. 
Y.  S.  268;  Shaw  v.  Walbridge,  33 
Ohio  St.  1;  Marshall  v.  Stewart,  17 
Ohio  356.  But  see  where  it  was  held 
that  the  surrender  of  a  defeasance 
agreement  by  the  mortgagor  under 
a  mortgage  in  the  form  of  an  ab- 
solute deed  for  a  valuable  considera- 
tion will  not  cut  off  his  right  of  re- 
demption. Conover  v.  Palmer,  60 
Misc.  241,  111  N.  Y.  S.  1074. 

•Martin  v.  Ward,  60  Ark.  510,  30 
S.  "W.  1041;  Willis  v.  M'Intosh,  Ga. 
Dec.  162;  Ballinger  v.  Bourland,  87 
111.  513,  29  Am.  Rep.  69;  Weiner  v. 
Heintz,  17  III.  259;  Stoddard  v. 
Forbes,  13  Iowa  296;  Evans  v.  Kahr, 
60  Kans.  719,  57  Pac.  950,  58  Pac. 
467.  Strict  foreclosure  does  not  de- 
feat the  right  to  redeem  given  by 
statute.  Beverly  v.  Davis,  79  Wash. 
537,  140  Pac.  696.     If  the  court  has 


jurisdiction  of  the  parties  in  inter- 
est and  the  premises,  the  equity  of 
redemption  is  barred.  Shackley  v. 
Homer,  87  Nebr.  146,  127  N.  W.  145. 
Foreclosure  sale  under  a  power  for 
breach  of  condition  does  not  affect 
the  right  of  redemption  where  there 
was  no  breach.  Chace  v.  Morse,  189 
Mass.  559,  76  N.  E.  142.  The  rights 
of  the  heirs  of  a  deceased  mort- 
gagor, who  are  made  parties  to  the 
foreclosure  proceeding,  are  extin- 
guished and  they  can  not  redeem. 
Nunnally  v.  Robinson,  99  N.  Y.  S. 
594,  113  App.  Div.  848.  A  decree 
in  a  consent  judgment  that  "defend- 
ant shall  stand  debarred"  of  all 
equity  in  the  event  that  a  specified 
sum  is  not  paid  by  a  certain  time 
does  not  amount  to  a  strict  foreclos- 
ure, and  will  not  defeat  the  right  to 
redeem.  Bunn  v.  Braswell,  139  N. 
Car.  135,  51  S.  E.  927. 
^  Weiss  V.  Ailing,  34  Conn.  60. 
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those  having  this  right  who  are  not  made  parties,  the  proceeding  is 
a  nullity .' 

A  purchaser  at  a  sale  under  a  foreclosure  suit  in  equity,  to  ■which 
a  junior  mortgagee  was  by  oversight  not  made  a  party,  may  maintain 
a  suit  against  such  mortgagee  to  compel  him  to  redeem  within  a  rea- 
sonable time  or  to  be  foreclosed.  In  a  recent  case  in  New  Jersey  it 
was  decreed  that  if  such  junior  incumbrancer  should  elect  to  redeem, 
he  should  pay  not  only  the  principal  and  interest  of  the  mortgage  fore- 
closed, but  also  the  amount  paid  by  the  purchaser  upon  any  lien  prior 
to  such  junior  mortgage ;  and  that  the  junior  mortgagee  should,  upon 
election  to  redeem,  give  notice  to  that  effect  within  thirty  days,  where- 
upon a  decree  should  be  entered  that  an  account  be  stated  by  a  master; 
but  if  he  should  fail  or  neglect  to  give  such  notice  of  his  election 
within  the  time  prescribed,  a  decree  of  strict  foreclosure  should  be  en- 
tered.* By  a  bill  to  redeem  in  such  case,  the  person  not  made  a  party 
can  not  obtain  a  judgment  dispossessing  the  purchaser  at  the  foreclo- 
sure sale,  for  such  purchaser  at  least  occupies  the  place  of  the  mort- 
gagee, against  whom  no  one  interested  in  the  equity  of  redemption 
can  maintain  an  action  at  law.^  A  mortgagee  in  possession  may  bring 
suit  to  compel  a  mortgagor  to  redeem  witliin  a  reasonable  time  and 
if  he  fails  to  do  so  the  court  may  provide  that  the  right  of  redemption 
shall  be  barred.  ° 

§  1047a.     Redemption  after  foreclosure — Continuing  obligation. — 

Eedemption  may  be  had  after  foreclosure  if  the  mortgagee  or  Other 
holder  of  the  title  recognizes  the  mortgage  as  a  continuing  obligation. 
Thus  where  the  owner  of  a  farm  mortgaged  it  to  a  bank  to  secure 
a  loan,  and  afterward  the  bank  foreclosed  the  mortgage,  and  ob- 
tained the  title  under  a  decree  of  strict  foreclosure,  but  the  mort- 
gagor still  continued  to  make,  and  the  bank  to  receive,  payments  on 
the  mortgage  debt,  such  payments  had  the  effect  to  rehabilitate  the 
mortgagor  with  the  right  to  redeem  as  fully  as  if  the  decree  of  fore- 

'Murdock  v,   Ford,   17   Ind.   52;  unaffected  thereby.   Smith  v.  Wehr- 

^tna  Life   Ins.   Co.  v.   Stryker,  42  heim,  126  111.  App.  328. 

Ind.  App.  57,  83  N.  E.  647;  Johnson  *  Parker  v.  Child,  25  N.  J.  Eq.  41. 

V.   Harmon,   19   Iowa  56;    Bates  v.  'Evans  v.  Pike,  118  U.  S.  241,  6 

Ruddick,  2  Iowa  423,  65  Am.  Dec.  Sup.  Ct.  1090. 

774;    Miner  v.   Beekman,   50   N.   Y.  °Jaggar    v.    Plunkett,    81    Kans. 

337,  14  Abb.  Pr.  (N.  S.)  1,  42  How.  565,  106  Pac.  280;   Henthorn  v.  Se- 

Pr.   33;    Sellwood  v.   Gray,   11   Ore.  curlty  Co.,  TO  Kans.  808,  79  Pac.  653. 

534,  5  Pac.  196.     The  rights  of  the  See  Ray  v.  Pitman,  119  Ga.  678,  46 

owner  of  a  judgment  against  the  S.  E.  849,  on  the  right  of  a  mort- 

mortgagor  who  is  not  made  a  party  gagee  to  maintain  an  action,  to  com- 

to  the  foreclosure  proceedings  are  pel  redemption. 
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closure  had  never  been  made/  Where  the  mortgagee  either  directly 
or  indirectly  receives  a  part  of  the  mortgage  debt  after  the  time  for 
redemption  has  expired,  the  mortgagor  may  redeem  upon  payment 
of  the  balance  due.*  In  ease  of  doubt  as  to  the  continued  existence 
of  the  right  to  redeem,  the  law  will  generally  resolve  the  doubt  in 
favor  of  the  mortgagor  and  allow  redemption.^  The  mortgagor  may 
agree  with  the  mortgagee  who  is  about  to  foreclose  the  mortgage  that 
the  latter  may  buy  at  the  sale,  and  that  the  former  may  at  his  option 
redeem  within  a  limited  time.  In  such  case  the  foreclosure  sale  does 
not  change  the  relations  of  the  parties  until  the  expiration  of  that 
period.^" 

§1048.    Failure  to  make  interested  party  a  party  to  the  suit. — 

Eedemption  may  be  had  after  foreclosure  by  any  person  entitled 
to  it  who  was  not  made  a  party  to  the  suit.^^  This  rule  has  been  ex- 
tended to  give  the  purchaser  of  the  equity  from  the  mortgagor  the 
right  to  redeem,  because  not  made  a  party  to  the  suit,  even  though 
his  deed  was  not  on  record  at  the  time  of  the  decree  of  foreclosure.^^ 
A  purchaser  of  a  part  of  the  mortgaged  premises  has  a  right  to  re- 
deem under  like  circumstances,^^  and  an  attaching  creditor  has  the 

'LounslDury  v.  Norton,  59  Conn.  4  N.  E.  837;  Hodgen  v.  Guttery,  58 

170,  22  Atl.  153.    See  also  American  111.  431;    American  Buttonhole  Co. 

Mtg.  Co.  V.  Williams,  103  Ark.  484,  v.  Burlington  Mut.  Loan  Assn.,  61 

145  S.  W.  234.  Iowa  464,  16  N.  W.  527;    Bunce  v. 

»Pindlay  v.  Longe,  81  Vt.  523,  71  "West,  62  Iowa  80,  17  N.  W.  179; 

Atl.  829.  Gower  v.  Winchester,  33  Iowa  303; 

'Williams  v.  Bolt,  170  Mich.  517,  Farwell  v.  Murphy,  2  Wis.  533;  Mur- 

136  N.  W.  472.  phy  v.  Farwell,  9  Wis.  102;  Pratt  v. 

"Heald  v.  Jardine    (N.  J.  Eq.),  Frear,  13  Wis.  462.    Where  the  mort- 

21  Atl.   586.     See  this   case  as  to  gagor  had  conveyed  the  equity  of  re- 

what  evidence  is  sufficient  to  show  demption  before  foreclosure  and  was 

a  waiver  of  such  option.     See  also  not  made  a  party  to  the  foreclosure 

Stockton  V.  Dillon,  66  N.  J.  Eq.  100,  proceedings,  yet  he  could  still  re- 

57  Atl.  487.  deem  where  the  conveyance  was  set 

"Bryan  v.  Kales,  162  U.  S.  411,  aside  for  fraud  before  sale,    ^tna 

16  S.  Ct.  802;   Wiley  v.  Ewing,  47  Life  Ins.  Co.  v.  Stryker,  38  Ind.  App. 

Ala.   418;    Purcell  v.  Gann    (Ark.),  312,  73  N.  E.  953. 

168  S.  W.  1102;  Livingston  v.  New  "Hodson   v.   Treat,   7   Wis.    263. 

England  Mtg.  Security  Co.,  77  Ark.  But  see   Dickinson   v.   Duckworth, 

379,   91   S.   W.   752;    Smith  v.   Sin-  74  Ark.  138,  85  S.  W.  82,  where  it 

Clair,  10  111.  108;    Strang  v.  Allen,  was  held  that  subsequent  lienhold- 

44  111.  428;    Nesbit  v.  Han  way,  87  ers    are    entitled   to    redeem    after 

111.  400;  Mulvey  v.  Gibbons,  87  111.  foreclosure  only  as  against  the  orig- 

367;  Walker  v.  Warner,  179  111.  16,  inal  mortgagor  where  they  are  not 

23,  53  N.  E.  594;  Seaman  v.  Bisbee,  made  parties. 

163  111.  91,  45  N.  E.  208;  Barrett  v.  "Green  v.  Dixon,  9  Wis.  532.   See 

Hinckley,  124  111.  32^  14  N.  E.  863;  also  Sawyer  v.  Vermont  Loan  &c. 

Rose  V.  Walk,  149  111.  60,  36  N.  E.  Co.,  41  Wash.  524,  84  Pac.  8. 
555;  Taylor  v.  Adams,  115  ID.  570, 
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same  right.^*  The  owner  of  the  equity  of  redemption  who  is  not 
made  a  party  to  the  foreclosure  of  a  senior  mortgage  in  which  the 
junior  mortgagees  are  made  defendants  may  redeem  from  the  sale  but 
he  does  not  by  such  redemption  clear  his  land  of  the  junior  incum- 
brances.^^ 

A  wife  who  owns  a  part  of  the  mortgaged  premises,  but  was  not 
made  a  party  to  the  foreclosure  suit,  is  allowed  to  redeem,  although  her 
husband  was  made  a  party  to  the  suit,  and  was  foreclosed  of  all  his 
rights  in  the  remainder  of  the  land.^°  Not  only  the  purchaser  at  the 
foreclosure  sale  with  notice  that  one  interested  in  the  estate  was  not 
made  a  party  to  the  foreclosure  suit,  but  also  any  grantee  of  such 
purchaser,  with  like  notice,  takes  the  title  subject  to  the  right  of  such 
person  to  redeem.^''  A  first  mortgagee  brought  a  foreclosure  suit 
to  which  he  did  not  make  a  second  mortgagee  a  party.  Pending 
this  suit  the  second  mortgagee  brought  a  foreclosure  suit  without 
making  the  first  mortgagee  a  party  to  it.  Each  suit  proceeded  to 
judgment  and  sale  in  this  order.  It  was  held  that  the  purchaser 
under  the  first  decree  and  sale  took  the  entire  fee,  subject  only  to 
the  second  mortgage,  the  payment  of  which  having  been  tendered, 
the  purchaser  at  the  foreclosure  sale  under  that  mortgage  was  not 
allowed  to  redeem.^*  But  a  prior  mortgagee  has  no  right  to  redeem 
a  subsequent  mortgage  although  he  has  barred  all  other  interests  in 
the  equity  of  redemption  by  foreclosure.^'  One  who  has  obtained  an 
interest  in  the  property  pending  a  foreclosure  suit  is  not  generally 
permitted  to  redeem.^"  Where  a  mortgage  has  in  form  become  fore- 
closed, and  the  validity  of  the  foreclosure  is  attacked  by  a  bill  in 
equity  praying  that  the  foreclosure  proceedings  be  declared  null  and 
void,  and  for  a  redemption,  the  heirs  or  devisees  have  a  direct  interest 
and  a  right  to  be  heard  on  that  question,  and  must  be  made  parties.^* 

On  a  bill  to  redeem  from  an  invalid  foreclosure,  the  decree  should 
provide  for  redemption  from  an  unforeclosed  security,  and  not  from 
a  void  sale ;  and  in  determining  the  amount  to  be  paid,  it  is  erroneous 
to  make  a  rest  in  computing  interest  at  the  date  of  the  sale.^^  The 
disafBrmance  of  an  invalid  foreclosure  sale  restores  the  status  exist- 

"  Chandler  v.  Dyer,  37  Vt.  S45.  "  Goodman    v.    White,    26    Conn. 

"Walsh   V.    Robinson,    135    Mich.  317. 

16,   97  N.  W.   55.  "'Cook  v.   Mancius,   5   Johns.   Ch. 

^»  Green  v.  Dixon,  9  Wis.  532.  (N.  Y.)  89. 

"Hoppin  V.    Doty,   22   Wis.    621;  =»Strout  v.  Lord,  103  Maine  410, 

Hodson  v.  Treat,  7  Wis.  263.  69  Atl.  694. 

^?  Murphy  v.  Farwell,  9  Wis.  102.  ''''Grover  v.  Pox,  36  Mich.  461, 
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ing  before  foreclosure  and  the  mortgagor  may  redeem  as  if  no  sale 
had  been  made.^^ 

§  1049.  Estoppel  of  mortgagor  by  his  own  acts. — ^The  mortgagor 
may  be  estopped  by  his  own  acts.  If  the  owner  of  an  equity  of  re- 
demption encourages  a  person  to  purchase  the  mortgage  by  promising 
that  he  would  never  redeem,  a  court  of  equity  will  not  allow  him  to 
violate  his  engagements  and  redeem  from  such  purchaser,  who  has 
made  expensive  improvements  on  the  land;^*  nor  will  he  be  allowed 
to  redeem  after  having  joined  the  mortgagee  in  selling  the  premises 
at  public  auction  under  an  engagement  to  give  a  title  of  warranty, 
and  he  has  received  the  purchase-money  from  one  who  purchased  in 
good  faith,  and  made  large  improvements;^'*  nor  will  a  second  mort- 
gagee be  allowed  to  redeem  after  having  informed  the  first  mortgagee 
that  he  should  not  redeem,  and  the  latter  relying  upon  such  state- 
ment, does  not  foreclose  his  mortgage,  but  obtains  from  the  owner 
of  the  equity  of  redemption  a  release,  and  makes  valuable  improve- 
ments.^' A  junior  mortgagee  who  is  made  a  party  to  a  suit  to  fore- 
close a  senior  mortgage,  and  who,  after  investigating  the  facts,  de- 
cides his  security  is  worthless,  abandons  it  and  permits  the  property 
to  be  sold  without  asserting  his  rights  is  estopped  to  bring  an  action 
to  redeem.  ^^  Where  the  mortgagor  consents  in  writing  that  sale  on 
foreclosure  may  be  made  free  of  all  restrictions  and  limitations  he 
is  estopped  to  object  to  a  decree  ordering  a  sale  without  redemption.^' 
But  the  mere  statement  of  the  mortgagor  that  he  is  unable  to  pay 
and  that  the  mortgagee  will  have  to  take  the  land  will  not  estop  the 
mortgagor  from  bringing  a  suit  to  redeem.^'"  Nor  will  acts  incon- 
sistent with  the  right  to  redeem  estop  one  who  was  unaware  of  either 
the  mortgage  or  foreclosure  and  was  ignorant  of  such  right.^"     The 

^  Pitts     v.     American     Freehold  See  also  Ferguson  v.  Boyd,  169  Ind. 

Land  Mtg.  Co.,  157  Ala.  56,  47  So.  537,  81  N.  E.  71. 

242.     On   the   right   of   redemption  ^  Hardy  v.  Keene,  67  N.  H.  166, 

from   a   void    foreclosure    sale,    see  32  Atl.  759.     See  also  Narrell  v.  J. 

Dozier  V.  Farrior  (Ala.),  65  So.  364;  R.    Phillips    Mercantile   Co.    (Ala.), 

Kelso  V.   Norton,   74  Kans.   442,   87  64  So.  305. 

Pac.   184;    Eubanks  v.    Becton,   158  "Mansfield   v.   Kilgore,    86    Nebr. 

N.  Car.  230,  73  S.  B.  1009;   Rich  v.  452,  125  N.  "W.  1078. 

Morisey,  149  N.  Car.  37-47,  62  S.  E.  ^  King  v.  King,  215  111.  100,  74  N. 

762;    Harding   v.    Gillett,    25    Okla.  E.  89. 

199,    107    Pac.    665;    MacGregor    v.  ^  Schnitter  v.  Lau,  189  Fed.  893. 

Pierce,  17  S.  Dak.  51,  95  N.  W.  281.  ''"Rich  v.  Morisey,  149  N.  Car.  37- 

^Fay     V.     Valentine,     12     Pick.  47,  62  S.  E.  762.     See  also  Fitzpat- 

(Mass.)    40,  22  Am.  Dec.  397.     See  rick  v.   Baker,  155  Ky.   175,  159   S. 

also   Purcell   v.    Thornton    (Minn.),  W.  675,  where  it  was  held  that  one 

150  N.  W.  899.  not  made  a  party  to  a  foreclosure 

"  Wright  V.  Whitehead,  14  Vt.  268.  suit,  and  having  no  knowledge  of 
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acceptance  of  a  lease  from  the  mortgagee  and  payment  of  rent  by 
ihe  mortgagor  are  not  such  acts  as  will  preclude  the  mortgagor  from 
asserting  his  right  to  redeem.^^ 

§  1050.  Redemption  of  one  of  two  or  more  mortgages. — ^The  owner 
of  the  equity  of  redemption  may  maintain  a  bill  to  redeem  one  only 
of  two  mortgages  held  by  the  same  person  as  assignee;  and  the  fact 
ihat  the  other  mortgage  has  apparently  been  fully  foreclosed  will  not 
prevent  a  decree  in  favor  of  the  owner  as  to  the  mortgage  he  seeks  to 
redeem.^"  But  if  two  mortgages  be  given  to  secure  the  same  debt, 
jas  part  of  one  and  the  same  transaction,  the  mortgagor  must  redeem 
from  both.  He  has  no  right  to  separate  the  transaction  into  two  parts 
•when  it  was  entire  in  its  origin.''  If  the  mortgages  were  given  to 
secure  separate  debts  under  separate  transactions,  he  may  redeem  each 
.on  paying  the  debt  it  was  given  to  secure.'*  A  purchaser  at  an  execu- 
•tion  sale  of  the  mortgagor's  right  in  equity  having  redeemed  the  mort- 
gage, the  mortgagor  may  redeem  from  the  execution  sale  within  the 
jear  allowed  for  this,  by  paying  the  amount  required  for  the  redemp- 
tion of  that  interest  alone,  and  may  afterward  redeem  from  the  mort- 
gage within  the  time  in  which  he  might  have  redeemed  the  estate 
■of  the  mortgagee  had  no  sale  been  made.'° 

§  1051.  Redemption  after  foreclosure  under  statutes. — In  several 
states  a  period  is  allowed  after  a  foreclosure  sale  for  redemption  by 
the  mortgagor.  A  brief  statement  of  the  fact,  whether  redemption 
is  allowed  or  not,  and  of  the  time  allowed  after  sale,  is  given  in  a 
note  f^  but  a  fuller  statement  of  the  law  in  this  respect  is  given  with 

'the  suit  or  sale  or  improvements  California:     For   six   montlis  ty 

Ijy  purchasers  was  not  estopped  by  owner. 

delay  in  bringing  his  action.  Colorado:     For    six    months    by 

"'Holden  Land  &c.  Co.  v.   Inter-  owner, 

state  Trading  Co.,  87  Kans.  221,  123  Connecticut:    None. 

Pac.   733;    Eubanks  v.   Becton,   158  Delaware:    None. 

JN.  Car.  230,  73  S.  E.  1009.  Florida:    None. 

^Milliken    v.    Bailey,    61    Maine  Georgia:    None. 

S16.  Illinois:    For  twelve  months  by 

==  Stinchfleld  v.  Milliken,  71  Maine  Owner. 

667.  Indiana:    For  one  year  after  sale. 

**  Clark  T.   Seagraves,   186   Mass.  Iowa:    For  one  year  after  sale. 

430,  71  N.  E.  813.  Kansas:    None. 

™  Atkins     V.     Sawyer,     1     Pi(ik.  Kentucky:    None. 

(Mass.)   351,  354,  11  Am.  Dec.  188.  Louisiana:    None. 

*=  Alabama:    For  two  years  after  Maine:    None  after  sale,  but  three 

iSale.  years    after    possession    taken    for 

Alaska:    Sixty  days.  foreclosure   or  first   advertisement. 

Arkansas:    One  year.  Maryland:     None. 
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the  statutory  provisions  of  the  several  states  in  relation  to  foreclosure 
and  redemption.''^  This  is  a  right  of  redemption  as  distinguished 
from  an  equity  of  redemption.^^  It  does  not  arise  until  after  fore- 
closure/" and  is  primarily  for  the  benefit  of  the  mortgagor  and  sec- 
ondarily for  the  benefit  of  his  creditors.*"  A  bill  in  equity  is  not 
generally  needed  to  enforce  this  right.*^  The  right  is  statutory,  and 
is  to  be  enforced  as  the  statute  provides,  and  not  otherwise.*^  But 
the  statute  should  be  liberally  construed  so  as  not  to  restrict  the  right 
of  redemption.*^  It  is  remedial  in  its  nature  and  intended  both  for 
the  benefit  of  creditors  holding  subsequent  liens  and  to  prevent  the 
sacrifice  of  the  mortgagor's  interest.**  As  already  noticed,  the  law 
existing  at  the  time  of  the  execution  of  a  mortgage  is  that  vrhich 


Massachusetts:  None  after  sale, 
but  three  years  after  possession 
taken  for  foreclosure. 

Michigan:  None,  but  no  sale  can 
be  made  within  one  year  after  fil- 
ing the  bill  to  foreclose. 

Minnesota:    One  year  after  sale. 

Mississippi :    None. 

Missouri:  One  year  after  sale 
under  a  trust  deed  and  purchase  by 
the  cestui  que  trust. 

Nebraska:    None. 

Nevada:    Six  months  after  sale. 

New  Hampshire:  One  year  after 
entry  to  foreclose. 

New  Jersey:  None. 

New  Mexico:    One  year  after  sale. 

New  York:    None. 

North  Carolina:    None. 

North  Dakota:    One  year. 

Ohio:    None. 

Oregon:    Four  months  after  sale. 

Pennsylvania:  None;  but  suit  by 
scire  facias  to  foreclose  can  not  be 
commenced  until  the  lapse  of  one 
year  after  default. 

Rhode  Island:  None  after  sale; 
but  three  years  after  possession 
taken  and  continued  either  by  peace- 
able entry  or  by  action. 

South  Carolina:    None. 

South  Dakota:    One  year. 

Tennessee:    Two  years  after  sale. 

Texas:    None. 

Vermont:  Time  limited  by  the 
court  not  exceeding  one  year  from 
judgment. 

Virginia:    None. 

Washington:    One  year. 

West  Virginia:    None. 
Wisconsin:    None;   but  a  year  is 


allowed  after  the  decree  before  a 

''See  post  §§  1322-1366. 

"Mayer    y.    Farmers'    Bank,    44 
Iowa  212. 
■^Leith    v.     Galloway    Coal    Co. 
(Ala.),  66  So.  149. 

"Leith    v.    Galloway    Coal    Co. 
(Ala.),  66  So.  149. 

"McHugh  v.  Wells,  39  Mich.  175. 

^'McNutt  V.  Nuevo  Land  Co. 
(Cal.),  140  Pac.  6;  Herdman  v. 
Cooper,  138  111.  583,  28  N.  E.  1094; 
Thornley  v.  Moore,  106  111.  496; 
Littler  v.  People,  43  111.  188;  Woote 
V.  Joseph,  137  111.  113,  27  N.  E.  80; 
Hyman  v.  Bogue,  135  111.  9,  26  N.  E. 
40;  Durley  v.  Davis,  69  111.  133; 
Scobey  v.  Kiningham,  131  Ind.  552, 
31  N.  E.  355;  Iowa  Loan  &c.  Co.  v. 
Kunsch,  156  Iowa  91,  135  N.  W.  426; 
Stilliman  v.  Wing,  7  Hill  (N.  Y.) 
159;  North  Dakota  Horse  &c.  Co. 
v.  Serumgard,  17  N.  Dak.  466,  117 
N.  W.  453,  29  L.  R.  A.  (N.  S.)  508, 
138  Am.  St.  717.  The  requirement 
of  the  statute  with  regards  to  fil- 
ing notice  of  redemption  must  be 
strictly  complied  with.  Spackman 
v.  Gross,  25  S.  Dak.  244,  126  N.  W. 
389.  A  mortgagee  is  estopped  to 
deny  the  right  of  redemption  of  mi- 
nors for  failure  to  comply  with  the 
statute,  where  such  failure  was  in- 
duced by  representations  made  by 
himself.  Mohney  v.  Ellis,  69  Wash. 
643,  125  Pac.  1031. 

■"  Lightbody  V.  Lammers,  98  Minn. 
203,  108  N.  W.  846;  MacGregor  v. 
Pierce,  17  S.  Dak.  51.  95  N.  W.  281. 

"North  Dakota  Horse  &c.  Co.  v. 
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governs  as  to  its  validity.*"*  It  is  equally  true  that  the  law  existing 
at  the  time  of  the  making  of  the  mortgage  governs  in  respect  to  fore- 
closure and  redemption  after  a  foreclosure  sale.*'  If,  upon  petition 
of  a  second  mortgagee,  the  whole  estate  be  sold  to  discharge  the  mort- 
gages in  the  order  of  their  priority,  and  there  was  no  right  of  re- 
demption when  the  first  mortgage  was  given,  a  third  mortgagee  can 
not  redeem,  though  he  might  have  done  so  had  the  second  mortgagee 
merely  foreclosed  his  own  mortgage.  The  third  mortgagee  can  not 
complain,  because  he  is  chargeable  with  notice  of  the  contents  of 
the  petition.*^  A  statute  giving  a  right  of  redemption  for  two  years 
after  sale  is  unconstitutional  and  void,  as  impairing  the  obligation 
of  the  contract,  when  applied  to  mortgages  executed  prior  to  the 
enactment  of  the  statute.**  In  like  manner  it  has  been  held  that 
a  law  shortening  the  time  of  redemption  from  two  years  to  one  year 
after  sale  is  unconstitutional  in  respect  to  mortgages  existing  at  the 
time  it  took  effect;  and  that  redemption  must  be  allowed  upon  such 
mortgages  for  two  years,  in  accordance  with  the  law  existing  when 
they  were  executed.*'  There  is,  however,  strong  authority  that  the 
right  to  redeem  after  sale  is  something  pertaining  to  the  remedy,  and 
is  not  so  essentially  and  intrinsically  a  contract  right  as  to  be  entirely 
beyond  legislative  control.^"  The  test  whether  a  redemption  statute 
subsequent  to  the  execution  of  the  mortgage  impairs  the  obligation 
of  the  contract,  would  seem  to  be  whether  it  cuts  off  any  existing 
right  of  the  mortgagee  or  places  an  additional  burden  on  the  mort- 
gagor.'^  A  mortgage  of  land  in  one  state  to  a  building  and  loan 
association  organized  in  another  state,  where  payment  and  perform- 

Serumgard,  17  N.  Dak.  466,  117  N.  action     for     specific     performance. 

W.  453,  29  L.  R.  A.  (N.  S.)  508,  138  Phillips  v.  Jones,  103  Ark.  550,  146 

Am.  St.  717.  S.  W.  513. 

"See   ante   §    663;    post   §§   1145,  "Howard  v.  Bugbee,  24  How.  (U. 

1321.  S.)  461;  Bugbee  v.  Howard,  32  Ala. 

"Smith   v.    Green,   41   Fed.   455;  713;    Carroll  v.  Rossiter,   10  Minn. 

Bremen  Min.  &c.  Co.  v.  Bremen,  13  174;    Goenen  v.  Schroeder,  8  Minn. 

N.  Mex.  Ill,  79  Pac.  806;  Sea  Grove  387;  Hey  ward  v.  Judd,  4  Minn.  483. 

B.  &  L.  Assn.  V.  Stockton,  148  Pa.  "Cargill  v.  Power,  1  Mich,  369. 

St.   146,   23  Atl.   1063.     See  post   §  ""Anderson  v.  Anderson,  129  Ind. 

1822.  573,    29    N.    E.    35.     See   also   Con- 

"Gargan  v.  Grimes,  47  Iowa  180.  necticut  Mut.  L.   Ins.  Co.  v.  Gush' 

See  also  Mayer  v.  Farmers'   Bank,  man,  108  U.  S.  51,  2  Sup.  Ct.  236; 

44    Iowa    212.     Where    foreclosure  Parker  v.   Dacres,   130   U.   S.   43,  9 

sale  was  had  prior  to  the  passage  Sup.    Ct.   433;    Davis  v.   Rupe,   114 

of  an  act  allowing  redemption  and  Ind.  588,  17   N.  E.  163;    Hervey  v. 

the    purchaser   agreed    to    reconvey  Krost,   116   Ind.   268,  277,  19  N.  B. 

to    the    mortgagor,    the    mortgagor  125. 

could  not  bring  an  action   for  re-  "Cowley  v.  Shields  (Ala.),  60  So. 

demption,   but   could   maintain   an  267. 
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anee  are  also  to  be  made,  is  a  contract  under  the  laws  of  the  latter 
state,  and  is  governed  by  the  laws  of  that  state.^^  Eedemption  may- 
be allowed  after  the  expiration  of  the  statutory  period  if  it  appears 
that  the  mortgagor  understood  that  the  purchaser  at  the  foreclosure 
sale  took  the  title  in  order  to  allow  him  to  redeem,  and  that  therefore 
he  gave  up  efforts  to  obtain  the  money  elsewhere.^^  But  if  the  mort- 
gagor afterward  abandons  his  design  to  redeem,  and  takes  leases  of 
the  property  from  the  purchaser  at  the  foreclosure  sale  his  right  to 
redeem  is  lost.''*  A  mistake  by  the  ofScer  who  made  the  sale,  in  cer- 
tifying the  time  of  redemption  to  be  one  year  instead  of  two,  as  allowed 
by  law,  does  not  avoid  the  foreclosure ;  but  in  order  to  redeem,  a  tender 
should  be  made  within  the  two  years.^^  Nor  is  the  right  defeated 
by  a  failure  of  the  officer  to  record  the  certificate  of  redemption  as 
required  by  statute  where  the  redemptioner  has  done  all  that  the  law 
requires  of  him.^° 

The  statutory  time  of  redemption  can  not  be  extended  to  await  the 
determination  of  a  suit  in  equity  for  an  accounting.  The  statute  fixes 
the  terms  of  redemption,  and  the  amount  due  must  be  paid  or  ten- 
dered within  the  time  fixed,  unless  waived  or  extended.  The  parties 
may  extend  the  time  by  agreement.^'  When  the  holder  of  the  cer- 
tificate of  purchase,  after  the  expiration  of  the  time  for  redemption, 
allows  the  grantee  of  the  equity  of  redemption  to  redeem,  and  in- 
dorses and  delivers  the  certificate  to  him,  this  is  a  redemption,  and 
the  certificate  becomes  null  and  void.  It  does  not  amount  to  a  trans- 
fer of  the  certificate,  or  enable  the  holder  of  it  to  use  it  as  a  basis  of 
title.^*  A  purchaser  of  the  premises  at  a  sheriff's  sale  under  execution 
stands  in  the  place  of  the  mortgagor  as  regards  the  time  within  which 
he  may  redeem  from  a  subsequent  foreclosure  sale,  and  can  not  re- 
deem after  the  time  within  which  the  latter  may  redeem  has  expired, 

"=  Home  Sav.  &  Loan  Assn.  v.  Ma-  434,  50  N.  W.  475.     If  sufficient  be 

son,  127  Mich.  676.    See  also  Claris  shown  to  establish  a  waiver  of  the 

V.   Seagraves,  186  Mass.  430,  71  N.  time,    and    acts    relied    on    by  the 

E.  813.  debtor  which  amount  to  an  estop- 

"' Newman  v.  Locke,  66  Mich.  27,  pel  in  pais  constitute  such  waiver. 

36  N.  W.  166.  Tice  v.  Russell,  43  Minn.  66,  44  N. 

"  Iowa  State  Sav.  Bank  v.  Coon-  W.  886,  yet  the  redemptioner  must 

rod,  97  Iowa  106,  66  N.  W.  78;  See-  act  promptly   while   the   option    is 

ley  V.  Adams    (N.  J.  Eq.),  55  Atl.  open.    See  also  Little  v.  Worner,  11 

820;    First  Nat.   Bank  v.   Moor,   34  N.  Dak.  382,  92  N.  W.  456. 

Tex.  Civ.  App.  476,  79  S.  W.  53.  ^^  Frederick  v.  Ewrig,  82  111.  363. 

""Johnstone    v.    Scott,    11    Mich.  See  McRoberts  v.  Conover,   71   111. 

232.  524;  Brooks  v.  Keister,  45  Iowa  303. 

"^Morava  v.  Bonner,  205  111.  321,  But  see  Bristol  v.  Hershey,  7  Cal. 

68  N.  E.  707.  App.  738,  95  Pac.  1040. 

"Hoover    v.    Johnson,    47    Minn. 
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and  during  the  time  beyond  that  allowed  to  judgment  creditors  of 
the  mortgagor  for  redemption."'  The  right  of  a  second  mortgagee 
to  redeem  can  not  be  prejudiced  by  an  extension  of  the  statutory  time 
of  redemption  by  arrangement  between  the  first  mortgagee  and  the 
mortgagor.'" 

§  1051a.  Statutory  right  a  rule  of  property. — A  right  of  redemp- 
tion after  foreclosure,  given  by  statute  in  any  state,  becomes  a  rule  of 
property  binding  upon  the  courts  of  the  United  States  sitting  in  such 
state;  and  the  rules  of  practice  of  such  courts  must  be  made  to  con- 
form to  the  law  of  the  state  so  far  as  may  be  necessary  to  give  full 
effect  to  the  right.'^  But  although  a  decree  of  a  court  of  the  United 
States  sitting  in  Illinois  for  a  foreclosure  sale,  without  providing  for 
a  redemption,  according  to  the  statute  of  that  state,  is  erroneous,  yet 
it  is  not  void;  and  a  mortgagor  entitled  to  redeem  must  exercise  his 
right  within  a  year,  or  his  right  will  be  lost.'^  The  defect  in  such 
a  decree  is  merely  in  its  failing  to  provide  for  a  right  to  redeem.  The 
court  having  jurisdiction  of  the  cause,  its  decree  is  not  void,  and  it 
can  not  be  questioned  collaterally.^*  The  right  of  redemption  exists 
by  force  of  the  statute ;  and  must  be  exercised  according  to  the  terms 
of  the  statute.'*    The  deed  was  prematurely  executed  and  delivered 

■"McRoberts   v.    Conover,   71    111.  him    as    redemption-money.     Blair 

B24.  V.  Chicago  &  Pacific  R.  Co.,  12  Fed. 

"Sager  v.  Tupper,   35  Mich.  134.  750.     In  Barnitz  v.  Beverly,  163  V. 

"Barnitz   v.    Beverly,    163   U.    S.  S.  118,  16  S.  Ct.  1042,  the  court  say: 

118,  16  S.  Ct.  1042;  Brine  v.  Insur-  "The   case  of   Connecticut   Mut   L. 

ance  Co.,  96  U.  S.  627,  7  Am.  L.  Rec.  Ins.  Co.  v.  Cushman,  108  XJ.  S.  51, 

85,    2    South,   L.    J.    185;    Orvis   v.  2  S.  Ct.  236,  does  not  collide  with 

Powell,  98  U.  S.  176,  8  Cent.  L.  J.  the  previous  and  subsequent  pases. 

74;    Swift  V.  Smith,  102  U.  S.  442.  There,  the  new  statute  did  not  les- 

For  a  decree  giving  substantial  ef-  sen  the  duty  of  the  mortgagor  to 

feet   to    the    equity    of   redemption  pay  what  he  had  contracted  to  pay, 

secured    by    statute    in    Minnesota,  nor  affect  the  time  of  payment,  nor 

see  Allis  v.  Insurance  Co.,  97  XJ.  S.  affect  any  remedy  which  the  mort- 

144;  Burley  v.  Flint,  105  U.  S.  247;  gagee  had  by  existing  law  for  the 

See  also  Mason  v.  N.  W.  Ins.  Co.,  enforcement  of  his  contract." 
106  U.  S.  163,  1  Sup.  Ct.  165;  Blair        "^Suitterlin  v.  Conn.  Mut.  L.  Ins. 

v.  Chicago  &  Pacific  R.  Co.,  12  Fed.  Co.,   90   111.   483,   11   Chicago  L.   N. 

750;    Haynes  v.   Tredway,   133   Cal.  193. 

400,    404,    65    Pac.    892;    Hughes   v.        «=  Spencer  v.  McGonagle,  107  Ind. 

Winkleman,  243  Mo.  81,  147  S.  W.  410,  8  N.  E.  266;  Traer  v.  "Whitman, 

994.      The     Circuit    Court    of    the  56  Iowa  443,  9  N.  W.  339;    Bhrsam 

United    States   has   power,   by   rule  v.  Smith,  61  Kans.  699,  60  Pac.  740; 

or   otherwise,   to    require   a    party,  Lutes  v.  Alpaugh,  23  N.  J.  L.  165. 
exercising  the  right  of  redemption        "  Over  v.  Carolus,  71  111.  552,  49 

given  by  statute,  to  pay  to  the  clerk  N.    E.    514;    Gosmont    v.    Gloe,    55 

of    the    court    1    per   cent,    on   the  Nebr.  709,  76  N.  W.  424. 
money   received   and   paid    out   by 
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to  the  purchaser,  but  the  right  to  redeem  was  not  thereby  impaired. 
As  affecting  the  sale  itself,  it  would  seem  that  a  sale  without  redemp- 
tion would  insure  a  better  price  than  a  sale  with  a  right  to  redeem  > 
so  that  the  mortgagor  has  nothing  to  complain  of  in  that  respect. 
Had  all  been  in  regular  form,  and  a  certificate  of  purchase  only  given 
on  the  sale,  the  purchaser  would,  after  the  lapse  of  the  statutory  period, 
be  entitled  to  a  deed,  there  having  been  no  effort  for  the  exercise  of 
the  right  of  redemption.  Now,  after  the  lapse  of  that  time,  the  pur- 
chaser having  the  deed,  although  it  was  prematurely  executed,  the 
purchaser  may  hold  it,  there  being  no  equitable  ground  for  the  inter- 
position of  a  court  of  equity  to  set  the  sale  aside. 

§  lOSlaa.  Public  corporations. — No  right  of  redemption  is  allowed 
after  a  foreclosure  sale  of  the  property  of  a  public  corporation,  or  of 
a  quasi  public  corporation,  such  as  a  canal,  a  railroad,  telegraph,  tele- 
phone, electric  light,  gas  or  water  company.  A  mortgage  of  the  prop- 
erty of  such  a  corporation  covers  not  only  its  real  property,  but  also 
its  franchise  and  personal  property  as  an  entirety.  The  statutory 
provisions  in  regard  to  redemption  from  foreclosure  sales  are  not  ap- 
plicable to  a  sale  of  the  property  of  such  a  corporation  under  a  mort- 
gage of  its  property  as  an  entirety,  for  if  redemption  of  the  real  prop- 
erty were  allowed,  there  being  no  redemption  of  the  franchise  and 
personal  property,  it  would  result  in  the  practical  destruction  of  the 
value  of  the  whole.^^ 

§  1051b.  Right  of  possession. — The  right  of  possession  during  the 
period  of  redemption  usually  remains  with  the  mortgagor.  But  where 
the  legal  estate  in  the  mortgaged  premises  passes  by  mortgage  to  the 
mortgagee,  the  right  of  possession  is  generally  held  to  follow  the  legal 
title,  and  the  mortgagee  or  the  purchaser  at  the  foreclosure  sale  is 
entitled  to  the  possession  during  the  period  allowed  by  statute  for  re- 
demption.*^ Where  the  mortgage  does  not  pass  the  legal  title,  but 
is  merely  a  security,  the  right  of  possession  during  the  period  allowed 
for  redemption  is  in  the  mortgagor." 


.  67 


'^  Jones  on  Corporate  Bonds  and  Kenzie  v.  Bismark  Water  Co.,  6  N. 
Mtg.,  §§  335,  336,  and  cases  cited;  Dak.  361,  71  N.  W.  608. 
Farmers'  Loan  &  Trust  Co.  v.  Iowa  ""  Vaughan  v.  Walton,  66  Ark.  572, 
Water  Co.,  78  Fed.  *  881;  National  52  S.  W.  437;  Danenliauer  v.  Daw- 
Foundry  &  Pipe  Works  v.  Oconto  son,  65  Ark.  129,  46  S.  W.  131; 
Water  Co.,  52  Fed.  43  af£d.  7  C.  C.  Whittington  v.  Flint,  43  Ark.  504. 
A.  603,  59  Fed.  20;  Columbia  Fi-  "Taliaferro  v.  Gay,  78  Ky.  496; 
nance  &  Trust  Co.  v.  Kentucky  R.  Wagar  v.  Stone,  36  Midi.  364. 
Co.,  60  Fed.  794,  9  C.  C.  A.  264;  Me- 
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In  some  states  the  statutes  expressly  provide  that  the  mortgagor  is 
entitled  to  possession  during  the  redemption  period.**  TJnder  statutes 
allowing  the  owner  of  the  equity  of  redemption  the  right  of  posses- 
sion, and  the  right  to  redeem  for  a  limited  time  after  a  foreclosure 
sale,  he  is  entitled  to  the  crops  harvested  on  the  land  during  that  time, 
though  these  are  pledged  by  the  mortgage."*  Where  the  mortgagor  is 
in  possession  at  the  time  of  foreclosure,  he  is  not  compelled  to  sur- 
render possession  as  a  condition  precedent  to  his  right  to  redeem  un- 
less demand  for  possession  has  been  made  upon  him.'"  The  rights 
of  the  mortgagor  and  purchaser  are  measured  by  the  statute,  and  not 
by  anything  in  the  mortgage. 

The  mortgagor  may,  however,  by  a  provision  in  the  mortgagCj  bar- 
gain away  his  right  of  possession  after  foreclosure,  and  his  statutory 
right  to  redeem.'^  If  the  purchaser  at  a  foreclosure  sale  has  paid  the 
purchase-money  and  there  is  a  subsequent  redemption,  his  rights  are 
determined  by  treating  him  as  a  mortgagee  in  possession  to  the  extent 
of  the  price  paid  by  him  with  interest,  and  must  account  for  the  rents 
and  profits.  "But  if  no  redemption  is  made,  then  at  the  end  of  the 
period  allowed  for  redemption  the  title  of  the  purchaser  becomes  abso- 
lute, and  when  the  conveyance  is  made  it  relates  back  to  the  time  of 
sale,  and  he  can  retain  the  rents  and  profits  received  by  him  subse- 
quent to  the  sale."^^  The  mortgagor,  in  order  to  recover  possession 
and  call  the  purchaser  to  account  for  the  rents  and  profits,  must  re- 
deem.''^ The  redemption  by  a  wife  from  a  sale  under  a  mortgage 
executed  by  her  and  her  husband  upon  their  homestead,  while  arrest- 
ing the  operation  of  the  foreclosure  decree  has  been  held  to  put  her 
into  possession  so  as  to  make  her  accountable  to' a  second  mortgagee 
for  the  rents  and  profits.''*  By  statute  in  some  states,  as  in  California 
and  North  Dakota,  the  purchaser  from  the  time  of  the  sale  until  a 
redemption,  and  a  redemptioner  from  the  time  of  his  redemption 

™  White  V.  Griggs,  54  Iowa  650,  7  "Danenhauer  v.  Dawson,  65  Ark. 

N.  W.  125;  Myton  v.  Davenport,  51  129,  133,  46  S.  W.  131. 

Iowa  583,  2  N.  W.  402.  "Lathrop  v.   Nelson,  4  Dill.    (U. 

"Harrington   v.   Foley,   108   Iowa  S.)    194;    Childress   v.   Monette,   54 

287,  79  N.  W.  64;  Pioneer  Loan  Co.  Ala.    317;    Powers   v.    Andrews,   84 

V.  Farnham,  50  Minn.  315,  52  N.  W.  Ala.  289,  4  So.  263;   Danenhauer  v. 

897;    Second  Nat.  Bank  v.  Swan,  2  Dawson,  65  Ark.  129,  134,  46  S.  W. 

N.  Dak.  225,  50  N.  W.  357.  131;   Champion  v.  Hinkle,  45  N.  J. 

"Fuller  v.  Varnum,  147  Ala.  336,  Eq.  162,  16  Atl.  701;  citing  Ruckman 

41  So.  777.  v.  Aster,  9  Paige  Ch.   (N.  Y.)   517; 

"Paine  v.   McElroy,   73   Iowa   81,  Burk  v.  Bank  of  Tennessee,  3  Head 

34  N.  W.  615;   Swan  v.  Mitchell,  82  (Tenn.)   686. 

Iowa  307,  47  N.  "W.  1042.     See  post  "Gordon  v.   Deavitt,   85   Vt.   338, 

§  1521.  81  Atl.  1128. 
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until  another  redemption,  is  entitled  to  receive  from  the  tenant  in 
possession  the  rents  of  the  property  sold,  or  the  value  of  the  use  and 
occupation  thereof.  Therefore  where  farm  lands,  which  are  being 
operated  under  a  contract  with  the  owner  which  reserves  the  title  and 
possession  of  a  fixed  portion  of  the  grain  grown  thereon  in  the  owner 
as  compensation  for  its  use  are  sold  at  foreclosure  sale,  the  purchaser 
thereof  at  such  sale  is  entitled  to  such  share  as  falls  during  such  re- 
demption period,  and  has  the  same  rights  thereto  as  the  owner  of  the 
land  had,  and  may  invoke  the  same  remedies  to  enforce  them.''^  If 
a  mortgagor  in  ignorance  of  his  right  to  redeem  allows  improve- 
ments to  be  made  before  the  expiration  of  the  period  of  redemption,  lie 
is  not  estopped  to  assert  his  right  to  redeem,  but  he  must  pay  the  value 
of  the  improvements/' 

§  1051c.  Redemption  extinguishes  mortgage  lien. — Eedemption 
after  a  foreclosure  sale  by  a  purchaser  of  the  equity  of  redemption 
extinguishes  the  mortgage  lien  in  case  such  purchaser  has  not  assumed 
the  payment  of  the  mortgage  debt.''^  The  foreclosure  sale  itself  ex- 
hausts the  decree  as  to  the  property  sold,  leaving  the  mortgage  subject 
to  redemption  under  the  statute;  and  the  mortgage  creditor  can  not, 
after  redemption  by  a  junior  incumbrancer,  resell  the  land  to  enforce 
payment  of  an  unsatisfied  part  of  his  judgment.'^  The  mortgage 
creditor  who  forecloses  is  not  allowed  to  buy  in  the  property  for  a 
small  sum,  and,  in  the  event  of  redemption,  to  subject  the  property 
again  to  sale.  The  right  of  redemption  is  created  for  the  benefit  of 
the  debtor  and  junior  incumbrancer.  When  a  junior  incumbrancer 
redeems,  he  does  so,  in  contemplation  of  law,  for  his  own  benefit,  and 

"Walker   v.    McCusker,    71    Cal.  15   N.   W.   421;    Harms  v.  Palmer, 

594,  12  Pac.  723;  HIU  v.  Taylor,  22  73  Iowa  446,  35  N.  W.  515;    Camp- 

Cal.   191;    Page  v.   Rogers,   31   Cal.  bell  v.    Maginnis,   70   Iowa   589,   31 

294;    Kline  v.   Chase,   17   Cal.   596;  N.   "W.    946;    Peckenbaugh   v.   Cook, 

Knight  v.  Truett,  18  Cal.  113;  Walls  61   Iowa  477,   16   N.   W.   530.     The 

T.  Walker,  37  Cal.  424;  Webster  v.  earlier  case  of  Crosby  v.   Elkader 

Cook,  38  Cal.  423;   Whithed  v.  St.  Lodge,   16   Iowa  400,   is  overruled. 

Anthony  &  Dakota  Blev.  Co.,  9  N.  Willis  v.  Miller,  23  Ore.  352,  31  Pac. 

Dak.    224,    227,    citing    Clement   v.  827.      It   has   been   held,   however, 

Shipley,  2  N.  Dak.  430,  51  N.  W.  that  this  rule  applies  only  to  the 

414.  statutory      right      of     redemption. 

"Wood  V.   Holland,   64  Ark.  104,  Handford  v.  Edwards,  89  Ark.  151, 

4  S.  W.  704.  115  S.  W.  1143,  23  L.  R.  A.  (N.  S.) 

"Moody  v.  Funk,  82  Iowa  1,  47  190. 

N.  W.  1008;    Bevans  v.  Dewey,  82  "Simpson  v.  Castle,  52  Cal.  644; 

Iowa  85,  47  N.  W.  1009;  Clayton  v.  Lightcap  v.  Bradley,  186  111.  510,  58 

Ellis,  50  Iowa  590;  Hayden  v.  Smith,  N.  E.  221;    Anderson  v.  Anderson, 

58    Iowa   285,    287,    12    N.   W.    289;  129    Ind.    573,   29    N.    B.    35,   citing 

Todd  V.   Davey,   60   Iowa  532,  534,  Horn  v.  Bank,  125  Ind.  381,  25  N. 

41 — Jones  Mtc. — Vol,  IL 
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not  for  that  of  the  creditor  upon  whose  judgment  the  sale  was  made." 
The  personal  judgment  for  a  deficiency  becomes  a  general  lien  upon 
the  debtor's  real  property,  and  the  debtor  may  redeem  from  a  sale  by 
virtue  of  this  lien  without  redeeming  from  the  mortgage  sale.*" 

But  if  redemption  is  made  by  a  person  primarily  liable  for  the  mort- 
gage debt,  and  a  judgment  for  a  deficiency  is  entered  against  him,  the 
judgment  constitutes  a  lien  on  the  redeemed  land,  which  may  be  sold 
again  on  execution  based  upon  such  judgment.  TJpon  this  point  the 
Supreme  Court  of  Illinois,  in  a  comparatively  recent  ease,  says:  "A 
mortgage,  or,  as  in  this  case,  a  deed  of  trust  in  the  nature  of  a  mort- 
gage, vests  in  the  party  secured,  a  lien  upon  the  mortgaged  premises. 
By  virtue  of  that  lien  the  mortgagee  is  entitled  to  have  the  mortgaged 
property  sold  under  a  decree  of  foreclosure,  and  the  proceeds  of  the  sale 
applied  to  the  payment  of  the  debt  secured.  This  is  the  mode  provided 
by  law  for  the  enforcement  of  the  lien;  and,  when  the  lien  has  been 
once  enforced  by  the  sale  of  the  property,  it  has,  as  to  such  property, 
expended  its  force  and  accomplished  its  purpose,  and  the  property  is  no 
longer  subject  to  it.  When  the  redemption  is  made  by  a  party  primarily 
liable  on  the  mortgage  debt,  it  may  be  that  the  same  property  may  be 
resorted  to  again  for  the  purpose  of  subjecting  it  to  the  payment  of  an 
unpaid  balance  due  on  the  mortgage,  but  it  is  not  because  of  any  right 
to  enforce  the  mortgage  lien  against  the  property  a  second  time,  but 
because  of  the  rule  of  law  which  subjects  all  the  property  of  the  debtor 
to  the  payment  of  his  debts,  until  they  are  satisfied  in  full ;  but  where 
the  redemption  is  made  by  a  party  not  liable  upon  the  mortgage  debt, 
the  mortgage  lien  having  been  exhausted,  the  property  can  not  be  sub- 
jected a  second  time  to  the  satisfaction  of  the  same  lien."^^ 

§  lOSld.  Operation  and  effect  of  redemption. — It  may  be  stated  as 
a  general  rule  that  the  effect  of  redemption  is  to  satisfy  the  mortgage 
debt  and  remove  the  lien.*^  Where  redemption  from  a  foreclosure 
sale  is  by  the  mortgagor  himself  it  cancels  the  sale.^*    Eedemption 

E.   558;    Green   v.   Stobo,   118    Ind.  N.  E.  563.     There  is  a  marked  dif- 

332,  20  N.  E.  850;  Hervey  v.  Krost,  ference  between  the  case  of  a  re- 

116    Ind.    268,    277,    19    N.    E.   125;  demption   by   the   judgment  debtor 

Clayton  v.  Ellis,  50  Iowa  590;  Peo-  and  that  of  a  redemption  by  his 

pie  V,  Easton,  2  "Wend.  (N.  Y.)  297;  grantee.     Moody  v.  Funk,  82  Iowa 

Russell  V.  Allen,  10  Paige   (N.  Y.)  1,  47  N.  W.  1008. 

249.  "Connor  v.  Connor,  59  Fla.  467. 

™  Porter  v.   Steel  Co.,  122  U.   S.  52   So.   727.    See  also  Urquhart  v. 

267,  7   Sup.  Ct.   1206;    Anderson  v.  Bellonl,  57  Ore.  314,  111  Pao.  692; 

Anderson,  129  Ind.  573,  29  N.  E.  35.  Russell  v.  Wright,  23  S.  Dak.  338, 

''°  Fletcher  v.  Holmes,  25  Ind.  458.  121  N.  W.  842. 

"  Ogle  v.  Koerner,  140  111.  170,  29  »=  Franklin  v.  Jameson-Wohler,  15 
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by  a  JTinior  mortgagee  of  land,  sold  under  foreclosure  of  a  senior  mort- 
gage vests  an  indefeasible  legal  title  in  him.'*  Where  a  junior  mort- 
gagee redeems  property,  the  value  of  which  exceeds  the  amount  of 
his  claim  after  crediting  him  with  the  amount  expended  in  redeem- 
ing, the  mortgagor's  debt  is  satisfied  and  his  mortgage  is  extinguished.'^ 
But  where  a  judgment  creditor  redeems,  the  title  still  remains  in  the 
mortgagors  as  owners.'^  A  judgment  creditor  acquires  merely  the 
rights  of  the  purchaser  on  foreclosure  sale  and  is  charged  with  notice 
of  the  terms  of  the  decree  and  sale  as  disclosed  by  the  record."'  He 
secures  only  the  rights  which  the  purchaser  would  have  had  if  there 
had  been  no  redemption.*'  Where  a  judgment  creditor  is  made  a 
party  to  the  foreclosure  proceedings  and  fails  to  redeem  after  sale, 
a  grantor  of  the  mortgagor,  after  foreclosure  but  before  sale  takes 
the  property  free  from  the  lien  of  the  judgment  creditor  on  redemp- 
tion.'°  Eedemption  by  one  who  is  under  no  legal  obligation  to  re- 
deem, as  a  junior  lien  claimant  or  judgment  creditor,  is  not  strictly 
a  redemption,  but  a  purchase  of  the  rights  acquired  under  a  fore- 
closure sale.'"  A  remote  grantee  of  a  part  of  the  mortgagor's  interest, 
redeeming  all  the  mortgaged  premises  is  entitled  to  a  lien  on  the 
remainder  of  the  land  for  the  proportionate  amount  paid  as  against 
the  mortgagors  and  their  grantors."^  A  redemption  by  one  of  several 
decree  creditors  inures  to  his  own  benefit  and  not  to  the  benefit  of 
all  claimants  directed  to  be  paid  by  the  decree."^  Eedemption  by  a 
mortgagor's  grantee  from  foreclosure  sale  within  the  statutory  period 
terminates  any  further  proceedings  to  enforce  the  decree  and  defeats 

N.  Dak.  613,  109  N.  W.  56.     But  see  "Work  v.  Braun,  19  S.  Dak.  437, 

Keithley  v.  Interstate  Bank  &c.  Co.,  103  N.  W.  764. 

154  111.  App.  443,  where  it  was  held  ^  Luken   v.   Fickle,   42    Ind.   App. 

that  redemption  does  not  obliterate  445,  84  N.  B.  561.     See  also  Stastny 

the    prior    sal©   but    simply    substi-  v.  Pease,  124  Iowa  587,  100  N.  W. 

tutes  the  party  redeeming  for  the  482;  MacGregor  v.  Pierce,  17  S.  Dak. 

original  purchaser.     Under  the  stat-  51,  95  N.  W.  281. 

utory  right  of  redemption,  the  mort-  "'  Jackson  v.  Grosser,  218  111.  494, 

gagor  is  entitled  to  redeem  the  land  75  N.  E.  1032. 

free    from    the    mortgage    whether  ^  Traer  v.  Fowler,  144  Fed.  810. 

foreclosure  was  under  a  power  of  "'  Cooper  v.  Maurer,  122  Iowa  321, 

sale  in  the  mortgage  or  a  decree  of  98  N.  W.  124. 

court.    Handford    v.    Edwards,    89  «»McNutt  v.  Nuevo  Land  Co.,  167 

Ark.  151,  115  S.  W.  1143,  23  L.  R.  Cal.     459,     140     Pac.     6.     See     also 

A.  (N.  S.)  190.  Franklin  v.  Jameson-Wohler,  15  N. 

"Francis  v.  Sheats,  153  Ala.  468,  Dak.  613,  109  N.  "W.  56. 

45  So.  241,  127  Am.  St.  61;   Bristol  "Lamberson  v.   Bailey,  158  Wis. 

V.  Hershey,  7  Cal.  App.  738,  95  Pac.  105,  147  N.  W.  1066. 

1040.    See  also  Wemple  v.  Yosemite  "  Morava  v.  Bonner,  205  111.  321, 

Gold  Min.  Co.,  4  Cal.  App.  78,  87  Pac.  68  N.  E.  707. 
280;    Franklin   v.   Jameson-Wohler, 
15  N.  Dak.  613,  109  N.  W;  56. 
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the  inchoate  title  of  the  purchaser.'^  Where  a  purchaser  at  an  execu- 
tion sale  redeems,  such  redemption  satisfies  the  mortgage  lien  and 
is  not  an  assignment  of  the  mortgage."*  Eedemption  by  a  mortgagor 
of  property  sold  by  him  after  foreclosure  sale  inures  to  the  benefit  of 
his  grantee.''^ 

III.    When  Redemption  May  Be  Made 

SECTioisr  Section 

1052.  No   redemption  till   mortgage  1053.  Extension     of    time     for    re- 
due,  demption. 

1052a.  When  redemption  barred.  1054.  Irregular  foreclosure. 

§  1052.  No  redemption  till  mortgage  due. — There  can  be  no  re- 
demption till  the  mortgage  is  due.  A  mortgage  payable  at  a  fixed 
time  can  not  be  redeemed  until  that  time  has  arrived;^  and  even  if 
the  mortgagor  tenders  the  interest  for  the  whole  period  the  mortgage 
has  to  run,  a  suit  to  redeem  can  not  be  maintained  against  the  objec- 
tion of  the  mortgagee  until  the  mortgage  is  due  by  its  terms.  The 
courts  can  not  substitute  another  contract  for  that  made  by  the  par- 
ties.^ A  mortgage  payable  on  demand,  or  at  or  before  a  day  eertaiu, 
may  be  redeemed  at  any  time.^ 

But  if  a  bill  to  redeem  be  brought  before  the  debt  is  due,  and  no 
objection  be  taken  that  the  bill  is  premature,  and  the  debt  is  overdue 
when  the  vs^hole  case  is  before  the  court  for  decision  upon  its  merits, 
the  objection  may  be  considered  as  vraived.  It  may,  however,  be  a 
cause  for  denying  costs  for  the  complainant.*  There  is  no  remedy  for 
obtaining  redemption  other  than  a  bill  in  equity. °  Even  in  case  the 
mortgage  debt  has  been  wholly  paid,  if  the  mortgagee  claims  that 
something  is  still  due,  a  bill  in  equity  is  the  proper  remedy.®  In  such 
a  suit  he  may  demand  that  the  mortgage  be  discharged,  but  must 
offer  to  pay  any  sum  that  may  be  adjudged  to  be  still  due.''    So  long 

^  Kaston  v.    Storey,   47   Ore.   150,  '  Stinchfield  t.  Milllken,  71  Maine 

80  Pac.  217,  114  Am.  St.  912.  567. 

■"Lieblien    v.    Hansen,    178    Mich.  "Manhattan     Life     Ins.     Co.      v. 

11,  144  N.  W.  496.  Wright,    126    Fed.    82;     Pearce    v. 

°=  Witham  v.  Blood,  124  Iowa  695,  Savage,   45   Maine  90;    Douglass  v. 

100  N.  W.  558.  Woodworth,    51    Barb.    (N.   Y.)    79. 

^Abbe  v.   Goodwin,   7   Conn.   377;  See  also  Pitts  v.  American  FreBhold 

Brown  v.  Cole,  14  Sim.  427,  14  L.  J.  Land  Mtg.  Co.,  157  Ala.  56,  47  So. 

(N.  S.)   Ch.  167;    Burrowes  v.  Mol-  242.    The  right  can  not  be  enforced 

Joy,  2  Jo.  &  Lat.  521.    See  also  Cald-  in  an  action  of  trespass  to  try  title, 

well   V.   Caldwell,   157   Ala.   119,   47  Parks  v.  Worthington,  39  Tex.  Civ. 

So.  268;  Moore  v.  Cord,  14  Wis.  213.  App.  421,  87  S.  W.  720. 

"Abbe  V.   Goodwin,   7   Conn.   377.  "Pratt  v.  Skolfield,  45  Maine  386. 

=  In  re  John  &  Cherry  Streets,  19  'Hill  v.  Payson,  3  Mass.  559;  Par- 
Wend.  (N.  Y.)  659;  Kebabian  v.  sons  v.  Welles,  17  Mass.  419;  Beach 
Shinkle,  26  K.  I.  505,  59  Atl.  743. 
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as  the  mortgage  remains  in  force  and  unsatisfied  at  law,  the  mort- 
gagor can  not  maintain  ejectment  against  the  mortgagee.*  The  mort- 
gagee can  not  be  compelled  to  take  the  mortgaged  property  at  an  ap- 
praised value."  He  can  not  be  compelled  to  take  anything  but  money 
in  payment,  and  that  only  by  a  bill  in  equity  properly  framed  for 
the  purpose.^" 

§  1052a.  When  redemption  barred. — The  right  of  redemption  con- 
tinues until  lost  by  laches,^^  barred  by  lapse  of  statutory  time,  by  strict 
foreclosure,  or  by  deed  given  in  completion  of  a  foreclosure  sale.'^ 
The  right  of  redemption  provided  by  statute  must  be  exercised  within 
the  time  fixed.^'  A  failure  to  redeem  for  a  long  period  of  years,  with- 
out a  reasonable  excuse,  and  during  which  time  the  mortgagee  has 
been  in  possession  and  has  made  extensive  improvements,  is  such 
laches  as  may  bar  redemption.^*  But  if  the  mortgagee,  by  acts,  prom- 
ises, or  representations  prevents  the  mortgagor  from  redeeming  for 
a  long  period  of  time,  delay  under  such  circumstances  will  not  bar 
the  action.^'   Eedemption  is  not  barred  by  laches  where  no  foreclosure 


V.  Cooke,  28  N.  Y.  508,  86  Am.  Dec. 
260. 

«Pell  V.  Ulmar,  18  N.  Y.  139; 
Chase  v.  Peck,  21  N.  Y.  581. 

°  Craft  V.  Bullard,  1  Sm.  &  M.  Ch. 
366. 

"  Craft  V.  Bullard,  1  Sm.  &  M.  Ch. 
366. 

"Drumright  v.  Aitchison,  65  Fla. 
510,  62  So.  594;  Henderson  v.  Craig, 
179  111.  395,  53  N.  E.  736;  Walker 
V.  "Warner,  179  111.  16,  53  N.  E.  594, 
70  Am.  St.  85;  Eastman  v.  Little- 
field,  164  111.  124,  45  N.  E.  135;  Cock- 
rill  V.  Hutchinson,  135  Mo.  67,  36 
S.  W.  375.  As  to  what  will  consti- 
tute a  sufficient  excuse  for  not  re- 
deeming within  the  statutory  period, 
see  Williams  v.  Hoffman,  39  Ind. 
App.  315,  76  N.  E.  440. 

"Hannah  v.  Vensel,  19  Idaho  796, 
116  Pac.  115.  Weiner  v.  Heintz,  17 
111.  259;  Gilbert  v.  Smith,  167  111. 
App.  255;  Heimberger  v.  Boyd,  18 
Ind.  420;  Hull  v.  McCall,  13  Iowa 
467;  Beard  Bros.  Co.  v.  Daughdrill, 
102  Miss.  480,  59  So.  808;  White  v. 
Smith,  174  Mo.  186,  73  S.  W.  610; 
Dickson  v.  Stewart,  71  Nebr.  424,  98 
N.  W.  1085,  115  Am.  St.  596;  Atwood 
V.  Carmer,  75  N.  J.  Eq.  319,  73  Atl. 
114;  North  Dakota  Horse  &c.  Co.  v. 
Serumgard,  17  N.  Dak.  466,  117  N. 


W.  453,  29  L.  R.  A.  (N.  S.)  508,  138 
Am.  St.  717.  Under  New  York  Code 
Civ.  Proc,  §  379,  an  action  to  re- 
deem from  a  mortgage  may  be 
brought  at  any  time  where  the  mort- 
gagor is  in  possession  or  where  the 
mortgagee's  possession  is  not  ad- 
verse. Reich  V.  Cochran,  213  N.  Y. 
416,  107  N.  E.  1029. 

"McNutt  V.  Nuevo  Land  Co.,  167 
Cal.  459,  140  Pac.  6.  The  right  of 
redemption  is  barred  by  statute  in 
South  Dakota  in  ten  years.  Froe- 
lich  V.  Swafford  (S.  Dak.),  150  N. 
W.  476. 

"Horton  v.  Murden,  117  Ga.  72, 
43  S.  E.  786;  Gray  v.  Hayhurst,  157 
111.  App.  488;  Sinclair  v.  Gunzen- 
hauser,  179  Ind.  78,  98  N.  E.  37;  Ma- 
haffy  V.  Faris,  144  Iowa  220,  122  N. 
W.  934,  24  L.  R.  A.  (N.  S.)  840; 
Broaddus  v.  Potts,  140  Ky.  583,  131 
S.  W.  510;  Baker  v.  Bailey,  204  Pa. 
524,  54  Atl.  326;  Dispeau  v.  First 
Nat.  Bank,  24  R.  I.  508,  53  Atl.  868; 
MacGregor  v.  Pierce,  17  S.  Dak.  51, 
95  N.  W.  281. 

"Cassem  v.  Heustis,  201  111.  208, 
66  N.  E.  283,  94  Am.  St.  160.  See 
also  Heard  v.  Heard,  181  Ala.  230,  61 
So.  343;  Snipes  v.  Kelleher,  31  Wash. 
386,  72  Pac.  67. 
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proceedings  are  ever  instituted,^^  nor  where  there  has  been  a  recog- 
nition of  the  mortgagor's  rights,  unaccompanied  by  any  change  in  the 
position  of  the  parties.^'  Laches  will  not  bar  an  action  to  redeem 
from  a  sale  under  a  power  where  the  conditions  in  the  power  were  not 
complied  with  until  a  period  equal  to  that  of  the  statute  of  limita- 
tions has  elapsed.^*  It  is  not  barred  by  any  proceeding  at  law  other 
than  a  foreclosure  suit,  as,  for  instance,  a  judgment  for  waste  against 
the  owner  of  the  equity  for  cutting  trees  on  the  mortgaged  land.^* 
As  a  general  rule,  when  a  suit  to  redeem  by  the  mortgagor  would  be 
barred  by  the  statute  of  limitations  a  suit  by  any  one  claiming  under 
him  would  be  barred  also.^°  Eedemption  from  an  absolute  deed  claimed 
to  be  a  mortgage  is  barred  by  laches  where  the  debt  which  it  was 
given  to  secure  is  barred  by  the  statute  of  limitations."^  Where  the 
mortgagor  has  been  prevented  from  redeeming  by  the  fraud  of  the 
mortgagee,  redemption  is  not  barred  by  the  statute  of  limitations  or 
laches,  if  suit  is  brought  promptly  on  discovery  of  the  fraud."^  The 
statute  does  not  begin  to  run  in  favor  of  either  the  mortgagor  or 
mortgagee  so  long  as  that  relation  exists."^  The  mortgagee  must  as- 
sert a  claim  as  purchaser  under  foreclosure  or  some  other  claim  in- 
consistent with  that  of  mere  lienholder."*  Where  the  grantee  under 
an  absolute  deed,  which  is  in  fact  a  mortgage,  enters  into  possession, 
and  the  grantor  has  a  perfect  equity  in  the  premises,  the  grantee  is 
only  a  mortgagee  in  possession  and  the  grantor  may  maintain  a  bill 
to  redeem  at  any  time  before  the  statutory  bar  is  complete."''  In  order 
that  redemption  may  be  barred  by  adverse  possession  of  the  mortgagee, 
such  possession  must  be  adverse  according  to  the  accepted  legal  mean- 
ing of  the  term."*  Eedemption  is  not  barred  under  a  decree  of  fore- 
closure and  sale  until  the  sale  is  consummated  by  the  confirmation  of 
the  master's  report  and  the  delivery  of  the  deed.^^  But  it  is  held  in 
some  jurisdictions  that  where  the  sale  is  made  to  a  stranger,  the  right 

"Grogan  v.   Valley   Trading   Co.,  =°Catlin  v.  Murray,  37  Wash.  164, 

30  Mont.  229,  76  Pac.  211.  79  Pac.  605. 

"  Potter  V.  Kimball,  186  Mass.  120,  "  Blessett  v.  Turcotte,  23  N.  Dak. 

71  N.  E.  308.  417,  136  N.  W.  945. 

"Moore  v.  Dick,  187  Mass.  207,  72  "» Seawright  v.  Parmer   (Ala.),  7 

N.  E.  967.  So.  201. 

"  Paulling  V.  Barron,  32  Ala.  9.  *>  Becker  v.  McCrea,  193  N.  Y.  423, 

=» Tucker  v.   "White,   2   Dev.   &  B.  86  N.  B.  463,  23  L.  R.  A.    (N.  S.) 

Eq.    289.      See    also    Clark   v.    Sea-  754. 

graves,  186  Mass.  430,  71  N.  B.  813.  "Brown  v.  Frost,  Hoffm.  (N.  Y.) 

"■  Caraway  v.    Sly,   122   111.   App.  41.    See  also  Trombly  v.  Klersy,  147 

648.  Mich.  370,  110  N.  W.  940;   Bickel  v. 

"Dusenbery  v.  Bidwell,  86  Kans.  Wessinger,  58  Ore.  98,  113  Pac.  34. 
666,  121  Pac.  1098. 
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to  redeem  is  terminated  by  the  sale  itself  and  not  by  the  deed  to  the 
purchaser.^^  Under  a  mortgage  given  to  secure  future  advances  in 
which  no  time  for  payment  is  specified  redemption  may  be  made 
within  such  time  as  equity  shall  decree.^* 

§  1053.  Extension  of  time  for  redemption. — The  time  of  redemp- 
tion may,  by  agreement  of  the  parties,  be  extended  beyond  the  period 
at  which  it  might  otherwise  be  barred  by  foreclosure;^"  as  by  an 
agreement  to  allow  six;  months  to  redeem  after  the  regular  time  for 
redemption  would  expire.'^  Such  agreement  need  not  be  specifically 
expressed,  but  may  be  implied  from  circumstances  and  acts  of  the 
parties.^^  Where  the  additional  time  is  expressly  fixed  in  the  agree- 
ment, redemption  must  be  made  within  that  time.^^  In  case  the 
mortgagee  refuses  to  allow  the  mortgagor  to  redeem  under  a  contract 
extending  the  time  of  redemption,  before  the  latter  is  entitled  to  re- 
lief he  must  allege  and  prove  that  he  redeemed  or  offered  to  redeem 
within  the  extended  period,  or  show  a  sufficient  excuse  for  not  tender- 
ing the  redemption  money .^*  If  the  promise  be  to  reconvey  or  to  al- 

» Barnard  v.  Jersey,  39  Misc.  212,  den  v.  Stevens,  241  111.   556,  89  N. 

79  N.  Y.  S.  380.  E.  741,  132  Am.  St.  237;   Matney  v. 

» Baker  v.  Bailey,  204  Pa.  524,  54  Williams,  28  Ky.  L.  494,  89   S.  W. 

Atl.  326.  678;    Sharpe  v.   Lees,   62   Ore.   506, 

="  Taylor  V.  Dillenberg,  168  111.  235,  123    Pac.    1071;    Taggart   v.    Blair, 

48  N.   E.   41;    Nichols   v.   Otto,   132  215   111.  339,  74  N.  E.  372;    Becker 

111.  91,  99;   Union  Mut.  L.  Ins.  Co.  v.    Lougli,   14    N.   Dak.    81,   103    N. 

V.  White,    106    111.    67;    Sebree    v.  W.  417;    Pankau  v.  Morrlssey,  224 

Green  (Ky.),  41  S.  W.  290;  Rion  v.  111.    177,    79    N.    E.    643;    Potter   v. 

Reeves,  122  La.  650,  48  So.  138;  Al-  Ft.  Madison  Loan  &c.   Bldg.  Assn., 

lison  v.  Loomis,  55  Hun  612,  9  N.  133  Iowa  367,  110  N.  W.  616.     The 

Y.     S.     33,     29     N.     Y.     St.     617;  taking  of  a  deed  for  the  premises 

Bickel    V.    Wessinger,    58    Ore.    98,  by  one  agreeing  to  extend  the  time 

113   Pac.    34.      See   also   Bristol   v.  of  redemption,  before  such  time  has 

Hershey,   7   Cal.   App.   738,   95   Pac.  elapsed    does    not    afCect   the    mort- 

1040;  Williams  v.  Hoffman,  39  Ind.  gagor's  right  to  redeem.    Williams 

App.   315,   76   N.   E.   440;    Costigan  v.   Hoffman,   39   Ind.   App.   315,   76 

v.  Truesdell,   26   Ky.  L.   971,   83   S.  N.  B.  440. 

W.   98;    Phelps  v.   Western  Realty        =' Chase    v.    McLellan,    49    Maine 

Co.,  89  Minn.  319,  94  N.  W.  1085;  375. 

Messinger  v.  Foster,  115  App.  Div.        '''American  Mtg.  Co.  v.  Williams, 

689,  101  N.  Y.   S.  387;    Yarborough  103  Ark.  484,  145  S.  W.  234;    Dow 

V.  Hughes,   139   N.   Car.  199,   51   S.  v.   Bradley,  110  Maine  249,   85  Atl. 

E.  904;  Phelan  v.  Morris,  32  S.  Dak.  896,  44  L.  R.  A.   (N.  S.)  1041.     But 

174,  142  N.  W.  470.     Where  there  see  Bristol  v.  Hershey,  7  Cal.  App. 

is  no  attempt  to  defraud  other  cred-  738,  95  Pac.  1040. 
itors,  such  agreements  will  be  en-        ==  Williams   v.    Hoffman,    39    Ind. 

forced.     First  Nat.   Bank  v.  Moor,  App.  315,  76  N.  E.  440;  Svenson  v. 

34  Tex.  Civ.  App.  476,  79  S.  W.  53.  Rohrer,  206  Pa.  407,  55  Atl.  1070. 
On   the   sufficiency   of  evidence   to        °*  Williams    v.    Hoffman,    39    Ind. 

establish   an   agreement  to   extend  App.  315,  76  N.  E.  440. 
the  period   of  redemption,  see  Og- 
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low  the  premises  to  be  redeemed  within  a  reasonable  time,  the  mort- 
gagor must  be  ready  to  tender  his  money  within  a  reasonable  time  or 
he  will  be  allowed  no  relief.^'  Such  a  promise  made  after  the  time 
limited  for  redemption  has  passed  will  have  no  effect  unless  made  on 
a  legal  and  sufficient  consideration.^^  But  an  agreement  made  before 
the  time  of  redemption  has  expired,  to  allow  further  time,  though 
made  without  consideration,  can  not  be  disregarded  after  the  time 
of  redemption  has  passed,  but  will  be  enforced  by  the  court.^'  But 
if  the  contract  be  oral,  and  moreover  be  incomplete  in  a  material  part, 
a  court  of  equity  will  not  specifically  enforce  it;  it  will  merely  allow 
redemption  within  a  reasonable  time,  if  it  be  shown  that  the  debtor, 
relying  upon  the  agreement,  refrained  from  exercising  the  right  of 
redemption  until  it  had  expired.^*  However,  if  the  mortgagor  con- 
veys the  mortgaged  premises  to  the  mortgagee  after  default  under  a 
parol  agreement  for  reconveyance  upon  payment  of  the  debt,  the 
mortgagor  may  sue  for  breach  of  contract  upon  the  refusal  of  the 
mortgagee  to  reconvey.^'  Where  the  mortgagee  buys  in  the  premises 
on  foreclosure  sale,  it  requires  only  a  preponderance  of  evidence  to 
sustain  an  agreement  to  permit  the  mortgagor  to  redeem.*"  There  is 
nothing  in  the  relation  of  the  parties  to  prevent  their  freely  contract- 
ing with  each  other,  or  to  prevent  the  mortgagee  or  the  purchaser  at  a 
foreclosure  sale  from  imposing  his  own  terms  as  a  condition  of  ex- 
tending the  time  for  redeeming.*^  If  the  arrangement  is  such  that  the 

'=McNew  V.   Booth,   42   Mo.   189;  was  sufficient  consideration  for  such 

Brown  v.  Johnson,  115  Wis.  430,  91  agreement  in  the  mortgagor's  prom- 

N.  W.  1016.  ise   to    pay   the    amount   necessary 

=«Kenmare  Hard  Coal  &c.  Co.  v.  for  a  legal  redemption  by  a  judg- 

Riley,   20   N.   Dak.   182,   126   N.   W.  ment  creditor.     Chytraus  v.  Smith, 

241;   Smalley  v.  Hickok,  12  Vt.  153.  141  111.  231,  30  N.  E.  450. 

»' Davis  V.  Dresback,  81  111.  393;  »« Bristol  v.  Hershey,  7  Cal.  App. 

Union  Mut.  Life  Ins.  Co.  v.  Kirchoff,  738,  95  Pac.  1040;  Williams  v.  Stew- 

133  111.  368,  27  N.  E.  91,  93;  Schoon-  art,  25  Minn.  516.    Where  the  hold- 

hoven   v.    Pratt,    25    111.    457;    Pen-  er  of  a  sheriff's  certificate  of  sale 

soneau  v.  Pulliam,  47   111.   58;    Au-  of  real   estate  by   fraud   and   false 

dretsch  v.  Hurst,  126  Mich.  301,  85  promises  prevented  the  owner  from 

N.  W.  746;    Cameron  v.  Adams,  31  redeeming  within  the  statutory  pe- 

Mich.   426.     After  a  mortgage  had  riod,   and  In  violation   of  his   oral 

been    foreclosed,    and   the   property  agreement  to  extend  the  period  of 

bought  by  the  mortgagee,  he  agreed  redemption,   took    a    sheriff's    deed, 

to  assign  the  certificate  of  sale  to  such    facts    entitle    the    aggrieved 

the  mortgagor  on  payment   of  the  party  to  relief  in  equity.     Prondin- 

amount  necessary  to  redeem.     The  ski  v.   Garbutt,   8   N.   Dak.   191,  77 

time  within  which  the  mortgagor  N.  W.  1012. 

had   a   legal  right  to   redeem   had  ""Wingenroth  v.   Dellenbach,   219 

then    expired,    but    his    judgment  Pa.  536,  69  Atl.  84. 

creditors   still  had   a  right  to   re-  "  First  Nat.  Bank  v.  Moor,  34  Tex. 

deem,  and  some  of  them  were  will-  Civ.  App.  476,  79  S.  W.  53. 

ing  to  do  so.    It  was  held  that  there  "  Ross  v.  Sutherland,  81  111.  275. 


649  WHEN   MAT   BE   MADE  §    1053" 

foreclosure  is  opened,  as  would  usually  be  the  case,  then  the  failure  of 
the  mortgagor  to  pay  the  debt,  or  to  perform  his  agreement,  whatever 
it  may  be,  strictly  within  the  extended  time  agreed  upon,  does  not 
work  an  absolute  forfeiture  of  his  right,  but  he  may  still  redeem 
within  a  reasonable  time.^^ 

If  the  legal  holder  of  a  note  secured  by  trust  deed  entrusts  the  note 
to  the  possession  of  the  trustee  after  maturity,  he  is  bound  by  the 
trustee's  extension  of  the  time  of  payment,  especially  where  the  ex- 
tension agreement  was  acted  upon  by  the  parties.^^  An  extension  of 
the  time  of  payment  of  a  note  secured  by  trust  deed  is  binding  upon 
the  trustee  although  signed  only  by  the  makers  of  the  deed  and  note 
where  the  trustee  indorses  an  extension  upon  the  note  as  per  the  agree- 
ment attached,  and  accepts  interest  during  part  of  the  period  of  ex- 
tension.*^ Where  a  time  of  redemption  is  allowed  by  statute  after  a 
sale  under  a  power,  pa3rments  made  after  the  foreclosure,  and  received 
with  the  clear  understanding  that  the  redemption  should  be  completed 
by  pajTnent  of  the  whole  sum  necessary  for  that  purpose  within  the 
year  allowed  by  the  statute,  are  in  affirmance  and  not  in  avoidance  of 
the  sale,  and  their  acceptance  does  not  operate  to  open  the  sale  and 
extend  the  time  of  redemption.*^  Moreover,  a  court  of  equity  has  no 
power  to  extend  the  time  for  redemption  on  a  statutory  foreclosure, 
although  redemption  within  the  time  allowed  for  it  by  statute  has 
been  prevented  by  accident  and  misfortune,  or  by  unavoidable  mental 
and  physical  disorder.*'*  But  where  the  mortgagee  by  course  of  con- 
duct and  fraudulent  representation  has  induced  the  owner  to  refrain 
from  redeeming  equity  will  interpose  and  grant  relief.*''  In  a  case 
where  a  purchaser  knowingly  permitted  a  mortgagor  to  make  exten- 

"  Dodge  V.  Brewer,  31  Mich.  227;  -"Kransz   v.    Uedelhofen,    193    III. 

Ramsdell  v.  Maxwell,  32  Mich.  285;  477,  62   N.  E.  239. 

Cartel  v.  Pierce,  116  Minn.  266,  133  «  Cameron  v.  Adams,  31  Micli.  426. 

N.   W.   797,   Ann.   Gas.   1913  A,    854.  ■"Cameron    v.    Adams,    31    Mich. 

See    also    Murray    v.    Mutual    Ben.  426.      Mr.    Justice    Campbell    said: 

Life  Ins.  Co.  (Nebr.),  93  N.  W.  207;  "Where  a  valid  legislative  act  has 

Phelps  v.  Root,  78  Vt.  493,  63  Atl.  determined  the  conditions  on  v/hich 

941.      See    Rothschild   v.    Bay   City  rights    shall    vest    or   be    forfeited, 

Lumber   Co.,    139    Ala.    571,    36    So.  and  there  has  been  no  fraud  in  con- 

785,    where    it    was    held    that   the  ducting  the  legal  measures,  no  court 

grantees   of  growing  timber,  under  can  interpose  conditions  or  qualifi- 

a  deed  made  prior  to  the  mortgage,  cations  in  violation  of  the  statute, 

were   not   bound   by   an   agreement  The  parties  have  a  right  to   insist 

between   the   mortgagor   and   mort-  upon  the  terms   of  the  law."     See 

gagee  fixing  the  time  within  which  also   Carll  v.  Kerr,  111   Maine  365, 

redemption  might  be  made.  89  Atl.  150. 

"Kransz   v.    Uedelhofen,    193    111.  "Ogden  v.   Stevens,   241   111.   556, 

477,  62  N.  E.  239.  89  N.  E.  741,  132  Am.  St.  237. 
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sive  improvements  with  the  understanding  that  the  time  for  redemp- 
tion would  be  extended,  it  was  held  that  such  conduct  amounted  to 
fraud  and  the  mortgagor  was  allowed  to  redeem.*'  A  mortgagor  who, 
through  misapprehension  and  mistake,  has  acted  upon  a  belief  that 
the  time  for  redemption  had  been  extended,  may  be  permitted  to  re- 
deem after  a  foreclosure  when  no  other  rights  have  intervened.*' 

§  1054.  Irregular  foreclosure. — ^The  advantage  of  an  irregular  fore- 
closure must  be  taken  within  a  reasonable  time.°"  Eedemption  may 
be  made  after  a  foreclosure  sale  has  been  set  aside  and  a  resale  or- 
dered and  made.^^  After  a  lapse  of  sixteen  years,  during  which  time 
the  mortgagor  has  had  knowledge  of  the  facts,  he  will  not  be  allowed 
to  redeem.^^  Any  long  delay  in  bringing  a  bill  to  redeem  must  be 
satisfactorily  explained,  or  the  right  will  be  adjudged  to  have  been 
lost.^*  The  statute  of  limitations  does  not  govern  the  question  of 
laches.^*  Where  a  mortgagee,  just  previous  to  the  completion  of  a 
foreclosure  by  possession,  promised  the  mortgagor  that  "he  would 
give  him  some  time,  but  that  he  must  not  wait  long,  as  he  might  take 
advantage  of  the  mortgage,"  after  the  lapse  of  five  years  without  pay- 
ment or  tender,  the  right  of  redemption  was  held  to  be  no  longer 
remaining.^''  If  a  mortgagor  wishes  to  take  advantage  of  an  irregu- 
larity in  a  foreclosure  sale  made  in  a  suit  in  equity,  to  which  he  was 
a  party,  his  remedy  is  by  application  to  have  the  sale  set  aside  and  a 
new  sale  granted :  he  has  no  power  to  redeem,  although  the  mortgagee 
was  the  purchaser  at  the  sale.°*  Where  a  mortgagor  was  insane  at  the 
time  of  a  sale  under  a  power  of  sale,  and  remained  insane  till  after 
the  expiration  of  the  period  of  redemption,  he  was  permitted  by  a 
court  of  equity  to  redeem,  the  mortgagee  and  the  purchaser  having 
acted  in  bad  faith.  °^ 

The  mortgagor's  right  to  redeem  is  unaffected  by  an  entry  to  fore- 

<'Ogden  V.  Stevens,  241  111.  556,  Bergen  v.   Bennett,  1   Caines  Cas. 

89  N.  E.  741,  132  Am.  St.  237.  (N.  Y.)   1,  2  Am.  Dec.  281. 

«Prescott   V.    Jenness,   77   N.   H.  ■»  Askew  v.  Sanders,  84  Ala.  356, 

84,   88  Atl.   218;    Felker  v.  Mowry,  4  So.  167;  Sanders  v.  Askew,  79  Ala. 

69  N.  H.  164,  38  Atl.  726.  433;  "Williams  v.  Rhodes,  81  111.  571. 

■"Walker  v.   Warner,   179   111.  16,  "Walker  v.  Warner,  179   111.   16, 

53  N.  E.  594;  McDearmon  v.  Burn-  53  N.  E.  594. 

ham,  158  111.  55,  62,  41  N.  E.  1094;  "'Danforth  v.  Roberts,  20  Maine 

Meier  v.  Meier,  105  Mo.  411,  16  S.  307. 

W.  223;   Clark  v.  Clough,  65  N.  H.  ™  Brown  v.   Frost,   10   Paige    (N. 

43,  23  Atl.  526.     See  post  §§  1161a,  Y.)  243,  reversing  Hoff.  Ch.  (N.  Y.) 

1922.  41. 

"  Bruschken   v.   Wright,   166    111.  "  Lundberg  v.  Davidson,  68  Minn. 

183,  46  N.  B.  1813,  57  Am.  St.  125.  328,  71  N.  W.  395. 

"Mulvey  v.  Gibbons,  87  111.  367; 
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close  made  by  the  heirs  of  the  mortgagee  and  possession  thereunder 
for  more  than  three  years,  as  the  mortgage  is  personal  assets,  and 
goes  to  the  administrator.  And  the  mortgagor  may,  on  a  bill  in  equity 
against  them  and  an  administrator  of  the  mortgagee's  estate,  redeem 
the  land  from  the  mortgage,  and  compel  the  heirs  at  law  to  account 
for  the  rents  and  profits  to  the  administrator,  to  be  applied  by  him 
on  the  mortgage  debt.°* 

IV.    Who  May  Redeem 


Section 

1055.  In  general. 

1055a.  Interest     must     be     derived 
through  mortgagor. 

1056.  Conveyance   of   equity    of   re- 

demption. 

1057.  Redemption   after  foreclosure 

by  second  mortgagee. 

1058.  Mortgage  conditioned  for  sup- 

port. 

1059.  Legal  title  essential. 

1060.  Grantor  by  absolute  deed. 
1060a.  Money      judgment      against 

grantee. 


Section 

1061.  Assignees. 

1062.  Heirs  and  devisees. 

1063.  Tenant     in     common  —  Joint 

tenant. 

1064.  Junior  mortgagee. 

1065.  Life  tenant — Remainderman — ■ 

Reversioner. 

1066.  Tenant  for  years. 

1067.  Widow — Married  woman. 

1068.  Surety. 

1069.  Judgment  creditor. 


§  1055.  In  general. — In  general  any  party  in  interest  may  redeem. 
To  sustain  a  bill  to  redeem,  the  plaintiff  must  have  either  the  mort- 
gagor's title  or  some  subsisting  interest  under  it.^  It  is  not  necessary 
that  he  should  be  interested  in  the  whole  of  the  mortgaged  premises ; 
if  he  owns  the  equity  of  redemption  of  a  portion  of  them  only,  he  may 
redeem  the  entire  premises.^  Neither  is  it  necessary  to  entitle  one  to 
redeem  that  he  should  have  an  interest  in  fee  in  the  premises;  the 
right  may  be  exercised  by  a  tenant  for  years. ^  In  general  any  one 
who  has  an  interest  in  the  land,  and  would  be  a  loser  by  a  foreclosure. 


"'Haskins  v.  Hawkes,  108  Mass. 
379. 

'  Pitts  V.  American  Freehold  Land 
Mtg.  Co.,  123  Ala.  469,  26  So.  286; 
Howser  v.  Cruikshank,  122  Ala.  266, 
25  So.  206;  Rapier  v.  Gulf  City  Pa- 
per Co.,  64  Ala.  330;  Butts  v. 
Broughton,  72  Ala.  294;  Union  Mut. 
L.  Ins.  Co.  V.  White,  106  111.  67; 
Dawson  v.  Overmyer,  141  Ind.  438, 
40  N.  E.  1065;  Frisbee  v.  Frisbee, 
86  Maine  444,  29  Atl.  1115;  Powers 
T.  Golden  Lumber  Co.,  43  Mich.  468, 
5  N.  W.  656;  Boarman  v.  Catlett, 
21  Miss.  149;  Ross  v.  Leavitt,  70  N. 
H.  602,  50  Atl.  110;  Chamberlin  v. 
Chamberlin,   12   J.   &   Sp.    (N.   Y.) 


116;  Grant  v.  Duane,  9  Johns.  (N. 
y.)  591;  Williams  v.  Purcell 
(Okla.),  145  Pac.  1151;  Lomax  v. 
Bird,  1  Vern.  182.  See  also  Sulzer 
V.  Conner,  41  Pa.  Super.  Ct.  317; 
Banes  v.  Morgan,  204  Pa.  185,  53 
Atl.  754. 

"Howser  v.  Cruikshank,  122  Ala. 
256,  25  So.  206;  Butts  v.  Broughton, 
72  Ala.  294;  Jones  v.  Matkin,  118 
Ala.  341,  24  So.  242;  Ross  v.  Leav- 
itt, 70  N.  H.  602,  50  Atl.  110;  Moore 
r.  Beasom,  44  N.  H.  215;  Thompson 
V.  Paris,  63  N.  H.  421,  425;  Boqut 
V.  Coburn,  27  Barb.  (N.  T.)  230; 
In  re  Willard,  5  Wend,  (N.  Y.)  94. 

'  Averill  v.  Taylor,  8  N.  Y.  44 
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is  entitled  to  redeem.*  His  interest  must  be  derived  directly  or  indi- 
rectly from  or  through  the  right  of  the  mortgagor,  so  that  he  is  in 
privity  of  title  -with,  the  mortgagor,  and  an  owner  of  a  part  of  his- 
original  equity,  or  of  some  interest  in  it.  If  he  is  affected  by  the 
mortgage,  he  may  redeem;  if  he  is  not  affected  by  it,  there  is  no  oc- 
casion for  his  redeeming,  and  he  is  not  allowed  to  do  so.^  The  per- 
formance of  a  contract  to  pasture  cattle  was  secured  by  a  mortgage 
given  to  the  owner  of  the  cattle  by  the  owner  of  the  rancho  where 
they  were  pastured.  A  creditor  of  the  mortgagee  levied  upon  the 
cattle,  and  purchased  them  at  the  sale  under  the  execution,  but  there 
was  no  seizure  or  sale  of  the  contract  to  pasture;  therefore  it  was 
held  that  he  had  no  right  to  redeem  the  rancho  from  a  prior  mort- 
gage." A  bill  to  redeem,  filed  by  several  persons  jointly,  can  not  be 
maintained  if  the  ground  of  their  joint  claim  fails,  whatever  any  one 
of  them,  claiming  title  from  another  source,  might  be  entitled  to  in  a 
separate  proceeding. '^  In  some  states  it  is  provided  by  statute  what 
persons  may  redeem  from  a  mortgage  foreclosure  and  such  persons 
only  may  enforce  the  right.  Any  one  who  acquires  the  right  of  a  re- 
demptioner  under  the  statute  assumes  the  obligations  and  liabilities  of 
a  redemptioner  and  must  permit  a  lawful  redemptioner  under  a  sub- 
sequent lien  to  redeem  from  him  within  the  statutory  period.^ 

§  1055a.  Interest  must  be  derived  throngli  mortgagor. — To  en- 
title one  to  redeem  he  must  have  an  interest  in  the  land  derived 
through  the  mortgagor,  so  that  in  effect  his  interest  constitutes  a  part 
of  the  mortgagor's  equity  of  redemption.    If  his  interest  has  no  con- 

*  Scott    V.    Henry,    13    Ark.    112;  138  Am.  St.  717.     See  also  Robbins 

Frisbee  v.  Frisbee,  86  Maine  444,  29  v.  Brown,  151  Ala.  236,  44  So.  63; 

Atl.    1115;    Farnum    v.    Metcalf,    8  Nlles   v.   Cooper,   9 A  Minn.   39,   107 

Cush.    (Mass.)    46;   Piatt  v.  Sguire,  N.  W.  744,  13  L.  R.  A.   (N.  S.)   49. 

12  Mete.   (Mass.)  494;   Boqut  v.  Co-  On  the  right  of  redemption  from  a 

burn,  27  Barb.   (N.  Y.)  230;  Pearce  party     previously     redeeming,     see 

v.  Morris,  L.  R.  5  Ch.  App.  227,  229.  Morrison    v.    Steenstra,    45    Wash. 

"Smith   T.   Austin,   9   Mich.    465;  175,  88  Pac.  104;   Hudleson  v.  Hut- 

Boarman  v.   Catlett,   21   Miss.   149;  son,  173  111.  App.  178;   Raymond  v. 

Moore   v.    Beasom,   44   N.    H.    215;  Whitehouse,    119    Iowa   132,    93   N. 

Brewer  v.   Hyndman,  18   N.   H.   9;  W.   292;    Ueland  v.  More  Bros.,  22 

Purvis  V.   Brown,   4   Ired.   Eq.    (N.  N.  Dak.  283,  133  N.  W.  543;   North 

Car.)  413;  Sellwood  v.  Gray,  11  Ore.  Dakota  Horse  &c.  Co.  v.  Serumgard, 

534,  5  Pac.  196.     See  also  Dolan  v.  17  N.  Dak.  466,  117  N.  W.  453,  29 

Midland    Blast    Furnace    Co.,    126  L.  R.  A.    (N.  S.)    508,  138  Am.  St. 

Iowa  254,  100  N.  W.  45.  717.     Under   the    Connecticut  stat- 

"  Abadie  v.  Lobero,  36  Cal.  390.  utes  the  right  of  redemption  of  per- 

'  Bigelow  v.  Booth,  39  Mich.  622.  sons    not    parties    is    not    cut    off. 

'North  Dakota  Horse  &c.  Co.  v.  Washington   Trust  Co.  v.  Norwich 

Serumgard,  17  N.  Dak.  466,  117  N.  &c.  Trac.  Co.  (Conn.),  92  Atl.  880. 
W.   453,   29   L.  R.   A.    (N.   S.)    508, 
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neetion  with  tie  title  held  by  the  mortgagor  at  the  time  the  mortgage 
was  foreclosed,  it  can  not  be  made  the  basis  of  a  right  to  redeem.  Thus 
the  purchaser  of  a  tax  title  has  no  right  to  redeem.*  But  a  purchaser 
from  the  mortgagor  pending  redemption  has  the  right  to  redeem.^" 
The  mortgagee's  acceptance  of  the  amount  due  from  one  who  has  no 
right  to  redeem  is  in  effect  a  redemption  or  sale  of  the  mortgagee's 
interest.^^  The  mortgagor  may  redeem  through  an  agent,  or,  if  the 
mortgagor  be  not  living,  his  heir  may  redeem.  Thus  where  a  mort- 
gagor had  left  home  some  months  before  his  mortgage  was  foreclosed, 
and  his  father,  who  was  his  heir,  being  unable  to  get  any  trace  of  his 
son,  executed  a  deed  of  the  land  to  another  son  that  he  might  redeem 
it,  and  on  the  last  day  of  the  year  for  redemption  he  paid  the  neces- 
sary amount  to  the  register  of  deeds,  saying  that  he  redeemed  for  his 
brother,  if  living;  if  not,  for  himself, — in  a  suit  by  the  purchaser, 
praying  that  the  deposit  of  money  be  decreed  to  effect  no  redemption, 
it  was  held  that  the  redemption  was  effectual;  for  if  the  mortgagor 
was  living  his  brother  had  a  right  to  redeem  for  him,  and,  if  not,  to 
redeem  for  himself  as  grantee  of  the  mortgagor's  heir.^^ 

One  who  has  taken  a  second  mortgage  as  security  for  a  new  debt, 
"knowing  that  it  has  been  paid  before  its  maturity,  can  not  maintain 
a  bill  to  redeem  against  the  holder  for  value  of  a  prior  mortgage 
given  by  the  same  mortgagor  upon  the  same  property.  The  reissue 
of  the  note  and  redelivery  of  the  satisfied  mortgage,  do  not  change 
the  title.  "Nothing  less  than  a  new  deed  can  create  a  new  title."^^  A 
purchaser  at  an  abortive  foreclosure  sale  who  has  gone  into  possession 
by  consent  of  the  mortgagor  believing  the  foreclosure  to  be  valid,  and 
has  remained  in  possession  until  the  mortgagor's  right  of  redemption 
has  expired,  has  a  subsisting  interest  under  the  mortgagor's  title,  and 
may  redeem  frJai  the  foreclosure  of  a  senior  mortgage.^*   A  stranger 

'  Pitts  v.  American  Freehold  Land  between  tlie  mortgagor  and  mort- 

Mtg.  Co.,  123  Ala.  469,  473,  26  So.  gagee,  was  a  stranger  to  their  deal- 

286     (quoting    text).      Sinclair    v.  ings  and  an  intermeddler." 

Learned,  51  Mich.  335,  16  N.  W.  672.  "Licata  v.  De  Corte.  50  Fla.  563, 

Mr.  Justice  Cooley  said:    "He  was  39   So.  58;    Miller  v.  Wheeler,  147 

not  mortgagor,  or  the  grantee  of  the  Ky.  131,  143  S.  W.  1028;   Dodge  v. 

mortgagor,    or   in    any   manner   at  Kennedy,   93   Mich.  547,  53   N.  W. 

-that  time  interested  in  the  equity  795. 

■of  redemption.     He  had  tax-titles,  "Smith  v.  Jackson,  153  111.  399, 

it  is  true,  but  these  were  not  sub-  39  N.  B.  130. 

ject  to  the  mortgage.     There  was  "Squire  v.  Wright,  85  Mich.  76, 

no   offer   to    show   that   the   tender  48  N.  W.  286. 

was  made  for  or  in  the  interest  or  "Flye  v.  Berry,  181  Mass.  442. 

at  the  request  of  the  mortgagor.    It  "  Law  v.  Citizens'  Bank,  85  Minn, 

was  therefore  made  by  one  who,  as  411,  89  N.  W.  320. 
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to  the  grantor's  title  can  not  redeem  from  a  defective  foreclosure.^' 
An  attorney  knowing  his  client's  right  and  wish  to  redeem  may  in  his 
behalf  redeem.^®  One  holding  a  quitclaim  deed  upon  a  contingent 
consideration  may  redeem  from  a  mortgage  foreclosure.^^  The  grantee 
under  an  unlimited  deed  to  standing  timber  may  redeem.^' 

§  1056.  Conveyance  of  equity  of  redemption. — A  mortgagor  who 
has  conveyed  the  equity  of  redemption  by  a  warranty  deed  to  a  third 
person  can  not  maintain  a  bill  to  redeem;^*  nor  can  a  mortgagor 
whose  right  in  equity  has  been  sold  on  execution  redeem  the  land, 
unless  he  has  first  redeemed  it  from  the  execution  sale  within  the  time 
allowed,  even  though  the  purchaser  of  the  equity  does  not  redeem;^" 
but  if  the  purchaser  redeems  the  mortgage  within  the  time  allowed 
the  judgment  debtor  to  redeem  from  the  execution  sale,  the  latter 
may  then  within  that  time  redeem  from  the  execution  sale  by  paying 
the  amount  which  may  have  been  satisfied  upon  the  execution  by  the 
sale,  and  may  afterward,  at  any  time  before  the  right  to  redeem  is 
barred  by  lapse  of  time,  redeem  from  the  mortgage  in  the  same  way 
that  he  might  have  redeemed  from  the  original  mortgagee  had  there 
been  no  sale  on  execution.^^  A  sale  of  the  equity  of  redemption  upon 
an  execution  obtained  by  the  holder  of  the  mortgage  for  the  mortgage 
debt  is  void,  and  the  mortgagor  may  redeem  as  if  no  such  sale  had 
been  made.^^  Where  a  conveyance  of  the  mortgaged  property  was 
obtained  by  fraud  and  the  mortgagee,  knowing  of  the  fraud,  failed  to 
make  the  mortgagor  a  party  to  foreclosure  proceedings,  the  proceed- 
ings as  to  the  mortgagor  are  void.^^  But  a  mortgagor  who  has  con- 
veyed the  land  subject  to  the  mortgage,  and  has  expressly  reserved 
a  lien  for  the  purchase-money,  may  redeem  bv  virtue  of  such  iu- 
terest.=* 

"Feller  v.  Lee,  225  Mo.  319,  124  ten,  2  Pick.    (Mass.)   517;   Bigelow 

S.  W.  1129.  V.  Wilson,  1  Pick  (Mass.)  485. 

"Rogers  V.  Rogers  (Tenn.),  35  S.  =^  Atkins     v.     Sawyer,     1     Pick. 

W.  890.  (Mass.)   351,  354,  11  Am.  Dec.  188. 

"  Styles  V.  Dickey,  22  N.  Dak.  515,  But  see  Shumate  v.  McLendon,  120 

134  N.  W.  702.  Ga.  396,  48  S.  B.  10. 

"Rothschild  v.  Bay  City  Lumber  ^Atkins     v.     Sawyer,     1     Pick. 

Co.,  139  Ala.  571,  36  So.  785.  (Mass.)     351,    11    Am.    Dec.    188; 

^  Lewis  V.  McBride,  176  Ala.  134,  Washburn    v.    Goodwin,    17    Pick. 

57  So.  705;    Philips  v.  Leavitt,  54  (Mass.)  137. 

Maine  405;  True  v.  Haley,  24  Maine  =^.^tna  Life  Ins.  Co.  v.  Stryker, 

297.  38  Ind.  App.  312,  78  N.  E.  245. 

"■Ingersoll    v.    Sawyer,    2     Pick.  "Cardwell  v.  Virginia  State  Ins. 

(Mass.)   276.     See  Peabody  v.  Pat-  Co.  (Ala),  65  So.  80;  Pearcy  v.  Tate, 

91  Tenn.  478,  19  S.  W.  323. 
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§  1057.    Bedemption  after  foreclosure  by  second  mortgagee. — A 

mortgagor  whose  equity  of  redemption  has  been  foreclosed  by  a  second 
mortgagee  can  not  redeem  the  first  mortgage,  because  his  title  is  then 
wholly  extinguished  and  vested  in  the  second  mortgagee,  who  alone  is 
entitled  to  redeem  the  first  mortgage."^  But  if  the  first  mortgagee 
forecloses  the  mortgage  without  making  the  second  mortgagee  a  party 
to  the  proceeding,  the  second  mortgagee  may  redeem  the  first  mort- 
gage,^^  and  the  mortgagor  still  having  the  right  to  redeem  the  second 
mortgage  may,  by  so  doing,  acquire  the  right  of  the  second  mortgagee 
to  redeem  the  first.'''' 

§  1058.  Mortgage  conditioned  for  support. — Where  a  mortgage  is 
conditioned  for  the  support  of  the  mortgagee  for  life,  a  grantee  of  the 
mortgagor,  in  order  to  redeem,  must  allege  and  prove  that  the  trans- 
fer to  him  was  made  with  the  consent  of  the  mortgagee;  though  it 
need  not  appear  that  such  consent  was  in  writing.^^  The  purchaser 
of  an  estate  subject  to  such  a  mortgage  is  sometimes  allowed  to  re- 
deem on  paying  a  compensation  in  money  for  the  past  neglect  of  the 
mortgagor,  and  an  allowance  in  money  for  the  future.^' 

§  1059.  Legal  title  essential. — In  general  only  the  mortgagor  and 
those  who  hold  a  legal  title  under  him  can  redeem.^"  An  equitable 
title  does  not  give  this  right;  and  therefore  one  holding  a  bond  for 
a  conveyance  of  land  by  the  mortgagor  can  not  maintain  a  bill  to  re- 
dee'm.^^  He  may  be  authorized,  however,  to  use  the  name  of  the  holder 
of  the  legal  title  to  pursue  the  remedy  in  his  name. 

^  Colwell  V.  Warner,  36  Conn.  224.  not  covered  by  the  mortgage,  which 
""Loomis  V.  Knox,  60  Conn.  343,  was  worth  more  than  the  judgment 
22  Atl.  771;  Beers  v.  Broome,  4  debt.  It  was  held  that  such  fore- 
Conn.  247;  Smith  v.  Chapman,  4  closure  operated  as  a  redemption 
Conn.  344;  Swift  v.  Edson,  5  Conn,  from  the  judgment  lien  on  the  mort- 
531;  Mix  v.  Cowles,  20  Conn.  420;  gaged  tract,  thus  giving  the  mort- 
Thompson  v.  Chandler,  7  Maine  377;  gagor  the  right-  to  redeem  from  the 
Moore  v.  Beasom,  44  N.  H.  215.  mortgage. 

"Goodman    v.    White,    26    Conn.  "* Bryant    v.    Jackson,    59    Maine 

317;  Loomis  v.  Knox,  60  Conn.  343,  165;    Bryant  v.  Erskine,  55  Maine 

22  Atl.  771.     A  judgment  lien  may  153.    See  ante  §§  380-395. 

be   regarded   as   a   statutory  mort-  ^Austin  v.  Austin,  9  Vt.  420.   See 

gage.     The  owner  of  two  tracts  of  ante  §  395. 

land  mortgaged  one  of  them.     Aft-  ""Grant  v.   Duane,  9  Johns.    (N. 

erward  a  creditor  placed  a  judgment  Y.)    591;    Lomax  v.   Bird,  1   Vern. 

lien  on  each  tract.    The  mortgagee  182.    See  also  Mercer  v.  McPherson 

foreclosed    his    mortgage    without  (Kans.),  79  Pac.  118. 

making    the    judgment    creditor    a  ^'McDougald   v.   Capron,   7   Gray 

party  to  the  proceedings.     Loomia  (Mass.)    278.      The    statute    limits 

V.  Knox,  60  Conn.  343,  22  Atl.  771.  the  power  of  the  court  to  those  hav- 

The   judgment   creditor   then   fore-  Ing  a  legal  right, 
closed  his  lien  on  the  tract  of  land 
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A  trustee  who  holds  the  legal  estate,  or  some  interest  in  it,  is  the 
proper  party  to  redeem;  though  the  persons  beneficially  interested 
may  redeem  upon  the  refusal  of  the  trustee  to  do  so.^^  The  right  of 
the  senior  mortgagee  is  ordinarily  the  right  to  foreclose  and  not  to 
redeem,^'  but  where  a  senior  mortgagee  has  foreclosed  his  mort- 
gage and  afterward  acquired  the  mortgagor's  interest,  he  may  redeem 
from  a  junior  mortgagee  who  was  the  purchaser  at  the  foreclosure 
sale  of  the  senior  mortgage  as  if  such  first  mortgage  had  not  been 
given.^*  One  who  has  assigned  a  mortgage  as  security  for  his  debt 
has  a  right  to  redeem  it  on  paying  the  debt.  If  his  assignee  has  fore- 
closed the  mortgage  and  purchased  the  premises,  he  may  still  re- 
,deem.^^  But  the  mortgagee  may  insist  that  the  assignee,  who  holds 
the  legal  title  to  the  property,  shall  be  made  a  party  to  the  suit;'" 
though  the  suit  may  be  brought  in  the  name  of  the  assignee  for  the 
benefit  of  both. 

§  1060.  Grantor  by  absolute  deed. — ^The  grantor  by  an  absolute 
jdeed  which  is  merely  security  for  a  debt,  and  therefore  a  mortgage, 
has  the  same  right  to  redeem  as  a  mortgagor  in  a  formal  mortgage, 
so  long  as  the  grantee  retains  the  property^'  and  the  money  secured 
by  the  deed  is  payable;'*  and  after  he  has  sold  it  to  a  bona  fide  pur- 
chaser from  whom  redemption  can  not  be  made,  he  is  still  liable  to 
.account  to  the  grantor  for  the  value  of  the  land  at  the  time  it  should 
have  been  restored  to  him.*^  Eedemption  may  also  be  had  against  the 
assignee  of  the  grantee,  in  case  he  had  notice  that  the  delivery  of  the 
defeasance  was  evaded  by  fraud  or  otherwise,  or  that  the  transaction 
was  in  fact  a  mortgage.*"  A  cestui  que  trust  may  redeem  under  an 
.absolute  deed  by  his  trustee  where  it  is  shown  that  the  deed  was 
made  to  secure  a  debt  of  the  cestui  que  trust  to  the  defendant  and 

^Fray  v.  Drew,  11  Jur.   (N.  S.)  13  N.  J.  Eq.  410;  Ballard  v.  Jones, 

130.  6  Humph.  (Tenn.)  455;  Still  v.  Buz- 

«»Kuntzman   t.    Smith,   77   N.   J.  zell,  60  Vt.  478. 

Eq.  30,  75  Atl.  1009.  "Ganceart  v.  Henry,  98  Cal.  268, 

"Jacobson  y.  Lassas,  49  Ore.  470,  33    Pac.    92;    Libby    v.    Clark,    88 

90  Pac.  904.  Maine  32,  33  Atl.  657. 

=">Slee  V.  Manhattan  Co.,  1  Paige  '"Meehan  v.   Forester,   52   N.  Y. 

(N.  Y.)   48;   Hoyt  v.  Martense.  16  277. 

N.  Y.  231,  reversing  8  How.  Pr.  (N.  "Daniels     v.     Alvord,     2     Root 

Y.)  196.  (Conn.)    196;    Belton   v.   Avery,   2 

'» Winterbottom  V.  Tayloe,  2  Drew  Root   (Conn.)   279,  1  Am.  Dec.  70. 

279.  See   also   Minor  v.   Woodbridge,   2 

"Clark  V.   Seagraves,   186   Mass.  Root  (Conn.)  274;  Drebing  v.  Zahrt 

.430,  71  N.  E.  813;    Duell  v.  Leslie,  (Ind.  App),  104  N.  E.  46;  Manigault 

,207  Mo.  658,  106  S.  W.  489;   Gibbs  v.  Lofton,  78  S.  Car.  499,  59  S.  E. 

V.    Haughowout,    207    Mo.    384,    105  534. 
g.  W.  1067;  Van-derhaise  v.  Hughes. 
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the  fact  that  the  trustee  made  a  quitclaim  deed  to  defendant  will  not 
affect  the  right.*^  The  right  to  redeem  from  an  absolute  deed  given 
as  security  extends  to  any  one  having  an  interest  in  the  mortgaged 
premises.*^  If  it  appears  that  the  absolute  deed  was  really  a  sale,  or 
that  by  agreement  of  parties,  and  upon  an  adequate  consideration, 
what  was  really  a  mortgage  at  first  was  afterward  changed  into  a  sale, 
no  redemption  will  be  permitted.  Evidence  of  the  acts  and  declara- 
tions of  the  parties  is  admissible  to  show  the  original  intention  and 
the  subsequent  agreement  as  well.*^  But  by  some  courts  it  is  held  in 
such  case  that  the  plaintiff  can  not  be  relieved  on  the  mere  proof  of 
the  grantee's  declarations.  There  must  be  proof  of  fraud,  ignorance, 
or  mistake,  or  of  facts  inconsistent  with  the  idea  of  an  absolute  pur- 
chase.** It  has  been  shown  elsewhere  that  the  rule  in  the  several 
states  as  to  the  admission  of  parol  evidence  to  establish  the  relation 
of  mortgagor  and  mortgagee,  where  the  transaction  is  in  the  form 
of  an  absolute  deed,  is  not  uniform;*^  and  there  is  the  same  want  of 
uniformity  as  to  the  admission  of  parol  evidence  to  show  that  this 
relation,  once  established,  has  been  given  up  by  a  surrender  of  the 
right  of  redemption.  In  general  it  may  be  said  that  the  same  degree 
of  evidence  is  required  to  establish  the  surrender  of  the  right  that  is 
required  in  the  same  state  to  establish  the  existence  of  the  right.  A 
conveyance  by  a  debtor  in  trust  to  secure  his  debt  is  a  mortgage,  to 
which  the  right  of  redemption  is  incident.*" 

In  case  of  a  mortgage  in  the  form  of  an  absolute  deed  in  a  suit  to 
redeem,  the  court  will  decree  a  reconveyance  of  the  property  upon 
the  payment  of  the  debt.*^  If  the  conveyance  was  to  secure  a  general 
indebtedness,  and  neither  party  supposed  the  land  would  be  redeemed, 
upon  a  redemption  by  an  execution  creditor  of  the  mortgagor  the 
mortgagee  should  be  allowed  also  for  the  value  of  improvements  made 
by  him.**  The  grantee  by  an  absolute  deed,  apparently  having  an 
absolute  title,  may  convey  the  property  to  a  bona  fide  purchaser,  dis- 
charged of  all  right  of  redemption,  and  in  such  case  the  only  remedy 

"  Eldriedge  v.  Hoefer,  52  Ore.  241,  306,   10  Am.   Dec.   530;    Pennington 

93  Pac.  246.  v.  Hanby,  4  Munf.   (Va.)   140.     See 

<"Krauss   v.   Potts,   38   Okla.    674,  ante  §  332. 

135  Pac.  362.  "Sherwood  v.  "Wilson,  2  Sweeny 

"Watkins  v.   Stockett,   6   Har.   &  (N.   Y.)    684;    Skinner  v.   Miller,   5 

J.  435.  Litt.   (Ky.)   84;  Thompson  v.  Camp- 

"Sowell  V.  Barrett,  Busb.  Eq.  (N.  bell,  6  T.  B.  Mon.  (Ky.)  120.    As  to 

Car.)    50;    Lewis  v.  Owen,  1   Ired.  form  of  decree,  see  L.  R.  5  Ch.  App. 

Eq.   (N.  Car.)  290;   Allen  v.  McRae,  229. 

4  Ired.  Eq.  (N.  Car.)  325.  '^ Blair  v.   Chamblin,   39    111.   521, 

"See  ante  §§  282-342.  89  Am.  Dec.  322. 

"Chowing  V.  Cox,  1  Rand.   (Va.) 

42 — Jones  Mtg.-^Vol.  II. 
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of  the  mortgagor  is  a  personal  one  against  the  mortgagee.*'  Thd 
estate  is  discharged  of  the  right  to  redeem.  The  length  of  time  that 
has  elapsed  after  the  making  of  an  absolute  deed,  before  any  steps  are 
taken  to-ward  redeeming,  is  an  important  element  in  determining 
whether  the  grantor  has  the  right  to  redeem."* 

On  redemption  of  property  so  conveyed,  the  grantor  redeeming 
will  be  allowed  credit  for  the  purchase-price  of  a  portion  of  the  land 
sold  by  his  grantee,  which  it  was  contemplated  was  to  be  applied  on 
the  debt,  although  only  a  part  of  such  purchase-price  was  received  by 
the  grantee,  and  he  was  obliged  to  foreclose  his  mortgage  for  a  part 
of  the  purchase-price  and  buy  in  the  land."'^  A  grantee  under  an  ab- 
solute deed  which  is  in  fact  a  mortgage,  who  mortgages  the  land  for 
the  benefit  of  the  grantors,  is  under  no  obligation  to  redeem  from  the 
mortgage."*^ 

§  1060a.  Money  judgment  against  grantee. — The  grantor  in  an 
absolute  deed  which  is  in  fact  a  mortgage  may  have  a  judgment  for 
redemption  in  money  against  the  grantee  in  case  the  latter  has  con- 
veyed the  land  to-  a  bona  fide  purchaser,  so  that  it  can  not  be  reached, 
and  although  an  action  against  the  grantee  to  recover  for  money  had 
and  received  would  be  barred  by  the  statute  of  limitations;  and  the 
court  will  substitute  a  judgment  for  redemption  in  money  to  the 
amount  of  the  actual  value  of  the  land,  for  a  judgment  of  redemption  in 
land.  The  Court  of  Appeals  of  New  York,  deciding  to  this  effect  in  a 
comparatively  recent  case,  said :  "Guided  by  the  cardinal  principle  that 
the  wrongdoer  shall  make  nothing  from  his  wrong,  equity  so  moulds 
and  applies  its  plastic  remedies  as  to  force  from  him  the  most  complete 
restitution  which  his  wrongful  act  will  permit."^  When  he  can  not 
restore  the  land  it  will  compel  him  to  restore  that  which  stands  in  his 
hands  for  the  land,  and  will  not  permit  him  to  assert  that  it  is  not 
land  when  the  assertion  would  be  profitable  to  himself  but  unjust  to 
the  one  whom  he  wronged.  He  can  not  escape  by  offering  to  pay  what 
he  received  on  selling  the  lands,  but  must  pay  the  value  at  the  time 

*°Whittick  V.  Kane,  1  Paige  (N.  "' Baumgartner    v.     Corliss,     11& 

Y.)    202;    White  v.  Moore,  1  Paige  Minn.  11,  131  N.  W.  638. 

(N.  Y.)   551;   Berdell  v.  Berdell,  33  ""i  Citing  May  v.  LeClair,  78  U.  S. 

Hun    (N.  Y.)    535;    Meehan  v.  For-  217;    Enos  v.  Sutherland,  11  Mich, 

rester,  52  N.  Y.  277;   Minton  v.  N.  538,  542;  Budd  v.  Van  Orden,  33  N. 

Y.  Blev.  R.  Co.,  130  N.  Y.  332,  29  J.  Eq.  143,  33  N.  J.  Eq.  564;   Van 

N.  B.  319.     See  ante  §§  339-342.  Dusen  v.  Worrell,  4  Abb.  Ct.  App. 

■"■Mellish  V.  Robertson,  25  Vt.  603.  Dec.  (N.  Y.)  473;  Miller  v.  McGuck- 

See  ante  §  330.  in,    15    Aih.    N.    C.    (N.    Y.)    204; 

'^  Clark  V.  Woodruff,  90  Mich.  83,  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  (N. 

51  N.  W.  357.  Y.)   62,  108. 
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of  the  trial.  *  *  *  It  is  the  wrongful  conveyance  by  the  mortgagee 
in  possession,  under  a  deed  absolute  on  its  face,  that  enables  a  court 
of  equity  to  hold  on  to  the  ease  after  ordinary  redemption  has  been 
shown  to  be  impossible,  and  to  allow  such  a  redemption  against  the 
wrongdoer  as  will  prevent  him  from  gaining  by  his  wrong,  and  will 
give  the  plaintiff  her  due  as  nearly  as  may  be."^*  If  the  property  is 
sold  by  the  grantee  under  an  agreement  with  the  grantor  to  turn  over 
the  proceeds  of  the  sale  to  the  latter  after  paying  all  debts  and 
charges,  the  grantor  may  maintain  a  bill  in  equity  for  an  accounting 
if  the  grantee  fails  to  keep  the  agreement.'*^ 

In  case  the  land  conveyed  has  been  exchanged  for  other  land  the 
creditor  may  be  required  to  account  for  the  value  of  the  land  ex- 
changed, the  value  of  the  land  taken  in  exchange  or  the  specific  prop- 
erty received.^' 

§  1061.  Assignees. — An  assignee  of  the  equity  of  redemption  may 
generally  redeem,  whether  he  holds  under  a  voluntary  assignment  or 
by  an  assignment  in  law  f  and  it  is  immaterial  that  the  land  is  in  the 
possession  of  a  disseisor.^*  While  it  is  usually  provided  by  statute 
that  an  assignee  of  the  equity  of  redemption  may  exercise  the  right  to 
redeem,  the  right  exists  independently  of  statute.^"  It  is  not  necessary 
for  such  assignee  to  move  that  the  assignment  was  made  on  a  valuable 
consideration.  He  establishes  prima  facie  his  right  to  redeem  by  al- 
leging and  proving  the  existence  of  the  mortgage  and  his  ownership 
of  the  equity  of  redemption.*" 

The  mortgagor's  assignee  is  under  no  obligation  to  redeem  from  a 
prior  mortgage,  unless  he  has  expressly  or  impliedly  agreed  to  do  so. 

"Mooney  v.  Byrne,  163  N.  Y.  86,  assignee  as  may  enforce  the  right 

97,  98,  per  Vann,  J.  of   redemption.     Johnson   v.    Davis 

■^"Chaifee  v.  Conway,  125  "Wis.  77,  (Ala.),  60  So.  799.     An  assignment 

103  N.  W.  269.  of  a  water  privilege  which  was  not 

™Dybdal  v.  Fagerberg,  102  Minn,  severable  from  the  land  passes  no 

130,  112  N.  W.  1018.  interest    in    the    land    and    the    as- 

"  Cowley  V.   Shields,  180  Ala.  48,  signee  is  not  entitled  to  redeem  the 

60  So.  267;   Scott  v.  Henry,  13  Ark.  land   from   foreclosure  sale.     Whit- 

112;   Cohn  v.  Hoffman,  56  Ark.  119,  tlesey  v.  Porter,  82  Conn.  95,  72  Atl. 

19  S.  W.  233;   Dunlap  v.  Wilson,  82  593. 

111.  517;  Cooper  v.  Maurer,  122  Iowa  "*  "Wellington  v.  Gale,  13  Mass.  483, 

321,  98  N.  W.  124;    "White  v.  Bond,  488,  per  Parker,  C.  J.    Otherwise  in 

16  Mass.  400;   Thorne  v.  Thome,  1  North    Carolina    when    the    bill    is 

Vern.  182.    See  also  Potter  v.  Skiles,  against  the  mortgagor  as  well  as  the 

24  Ky.  L.  910,  70  S.  "W.  301.    The  re-  mortgagee.    Medley  v.  Mask,  4  Ired. 

demption  of  a  homestead  by  an  as-  Eq.  (N.  Car.)  339. 

signee  in  bankruptcy  does  not  inure  ^  Cooper  v.  Maurer,  122  Iowa  321, 

to    the    benefit    of    the    bankrupt.  98  N.  "W.  124. 

Swenson  v.  Halberg,  1  Fed.  444.    A  ""Barnard  v.  Cushman,  35  111.  451. 
trustee   in   bankruptcy   is   such   an 
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If  he  has  bought  subject  to  the  mortgage  without  assuming  it,  or  if 
he  has  purchased  the  equity  of  redemption  at  an  execution  sale,  he 
has  the  right,  if  he  chooses  to  do  so,  to  redeem,  but  he  can  not  be 
compelled  to  do  so.*^ 

§  1062.  Heirs  and  devisees. — ^Upon  the  death  of  the  mortgagor  or 
owner  of  the  equity  of  redemption  his  heir  at  law  or  devisee  may  re- 
deem."^ Where  the  mortgagor  has  devised  the  equity  of  redemption, 
the  devisee  is  the  proper  party  to  redeem,*'  and  in  that  case  the  heir 
at  law  need  not  be  made  a  party  unless  he  contests  the  will.  During 
the  pendency  of  a  suit  to  establish  the  will,  an  heir  can  not  make 
a  sale  of  the  equity  which  will  be  valid  against  a  devisee,  or  which  will 
prevent  his  redeeming  after  his  right  under  the  will  is  established."* 
An  heir  may  be  estopped  to  redeem  by  acts  inconsistent  with  the 
right,  or  he  may  lose  the  right  by  laches.'^  But  he  is  not  prevented 
from  redeeming  by  an  attempt  of  an  administrator  to  subject  the 
land  of  the  ancestor  to  sale  for  the  payment  of  debts  or  by  an  effort 
of  the  administrator  himself  to  accomplish  statutory  redemption.*" 
He  is  bound  by  the  terms  of  the  mortgage  and  contracts  relating 
thereto,  and  the  fact  that  he  does  not  know  of  his  right  to  redeem 
until  after  the  statute  of  limitations  has  run  does  not  excuse  his  laches 
unless  he  has  been  kept  in  ignorance  of  his  right  by  fraud."''  A  legatee 
whose  legacy  is  made  a  charge  upon  the  mortgaged  estate  may  redeem. 
If  land  be  specifically  devised,  it  is  presumed,  in  the  absence  of  an 
expressed  intention  to  the  contrary,  that  the  land  is  to  be  exonerated 
from  all  mortgages  placed  upon  it  by  the  testator;  and  the  general 
rule  prevails  even  when  several  parcels  are  devised  to  different  per- 
sons, and  the  testator  has  directed  the  removal  of  the  incumbrg,nces 
as  to  some  of  the  parcels  and  not  as  to  others."^  Consequently  in  such 
case  the  executor  should  redeem.  The  guardian  of  an  infant  heir 
may  redeem,  and  so  may  the  guardian  of  an  insane  person."'  Where 

°*  Rogers  v.  Meyers,  68  111.  92.  °=  Lewis   v.    Nangle,    2   Ves.    Sen. 

<°Chew  V.  Hyman,  10  Blss.  (U.  S.)  431;  Philips  v.  Hele,  Ch.  R.  190. 

240; Butts  v.  Broughton,  72  Ala.  294;  "Finch  v.  Newnham,  2  Vern.  216. 

Hunter  v.  Dennis,  112  111.  568;  Zae-  «°Rich  v.  Morisey,  149  N.  Car.  37- 

gel  v.  Kuster,  51  "Wis.  31;    Pym  v.  47,  62  S.  B.  762. 

Bowreman,   3   Swanst.   241,  n.     See  "'Francis  v.  Sheats,  153  Ala.  468, 

also     Lightbody     v.     Lammers,     98  45  So.  241. 

Minn.  203,  108  N.  W.  846.    An  heir's  ""  Fitch  v.  Miller,  200  111.  170,  65 

right  to  redeem  Is  not  affected  by  a  N.  E.  650. 

quitclaim  deed  given  by  the  surviv-  "*  Richardson    v.    Hall,    124    Mass. 

ing  husband   of  the  mortgagor  be-  228. 

fore  writ  of  entry  Is  brought.  °» Powell  Mort.  285  a,  note;  Par- 
Walker  V.  Chessman,  75  N.  H.  20,  70  dee  v.  Van  Anken,  8  Barb.  (N.  Y.) 
Atl.  248. 
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the  mortgagor  has  conveyed  the  equity  of  redemption,  his  adminis- 
trator can  redeem  only  upon  showing  that  the  conveyance  was  fraudu- 
lent. ■"•  The  fact  that  the  heirs  were  minors  at  the  time  a  mortgagee 
entered  into  possession  under  legal  process  will  not  affect  their  right 
to  redeem.''^  After  partition  of  the  mortgagor's  estate  by  his  heirs, 
they  may  ask  the  court  to  determine  the  portion  each  should  con- 
tribute on  redemption  and  the  petition  is  not  objectionable  as  a  bill 
to  redeem  a  fractional  part  of  the  land.'^ 

§  1063.  Tenant  in  common — Joint  tenant. — A  part-owner  or  ten- 
ant in  common  or  joint  tenant  of  an  equity  of  redemption  may  re- 
deem,^* but  he  can  not  require  other  part-owners  to  join  with  him  in 
redeeming  from  the  mortgage.'*  If  he  elects  to  redeem,  he  must  pay 
the  whole  amount  due  on  the  mortgage,  and  hold  it  to  his  own  use, 
unless  the  other  part-owners  come  in  and  pay  their  proper  contributory 
shares.'^  ISTor  does  it  make  any  difference  that  the  holder  of  the  mort- 
gage is  also  a  part-owner  of  the  equity  of  redemption  in  common  with 
the  mortgagor.  Such  mortgagee  is  not  bound  to  receive  a  part  of  the 
mortgage  debt,  and  he  may  wholly  decline  paying  anything  toward 
the  redemption;  though  he  may,  like  any  part-owner,  at  his  election, 
contribute  to  the  payment  of  the  redemption-money  and  share  the 
benefits  of  the  payment.'"  A  mortgage  of  a  railroad  company  cover- 
ing the  whole  line  of  its  road  lying  in  two  states  may  be  redeemed  by 
a  purchaser  upon  execution  of  the  equity  of  redemption  of  the  part 
of  the  road  situate  in  one  state."  One  tenant  in  common  or  joint 
tenant  of  an  equity  of  redemption  may  redeem  in  order  to  protect  his 
own  interest;'*  but  by  so  doing  he  is  not  entitled  to  the  whole  prop- 

534.       See    also     Harris     v.     Jones  27  Barb.    (N.  Y.)    230;    Hubbard  v. 

(Ala.),  65  So.  956.  Ascutney  Mill  Dam  Co.,  20  Vt.  402, 

™  Gustafson    v.    Durst,    124    Iowa  1  Am.  Dec.  41.    Oa  the  rights  of  ten- 

203,  99  N.  W.  738;   Palmer  v.  Bray,  ants  in  common  to  join  in  a  suit  to 

136  Mich.  85,  98  N.  W.  849.  redeem  where  all  are  not  entitled  to 

"Walker  v.  Chessman,  75  N.  H.  redeem,  see  Wadleigh  v.  Phelps,  149 

20,  70  Atl.  248.  Cal.  627,  87  Pac.  93. 

"Caldwell   v.    Caldwell,    183    Ala.  ™ McQueen  v.  Whetstone,  127  Ala. 

590,  62  So.  951.  417,  30  So.  548;  Calkins  v.  Munsel,  2 

"McPherson      v.      Hayward,      81  Root  (Conn.)  333;  Lyon  v.  Robbing, 

Maine  329,  17  Atl.  164;    Taylor  v.  45  Conn.   513;    Taylor  v.  Porter,  7 

Porter,   7   Mass.   355;    Dickerson   v.  Mass.    355;    Harding   v.    Gillett,    25 

Simmons,  141  N.  Car.  325,  53  S.  E.  Okla.  199,  107  Pac.  665. 

850;    Connell  v.  Welch,  101  Wis.  8,  ™Lyon  v.  Robbins,  45  Conn.  513; 

76  N.  W.  596;   Howard  v.  Harris,  1  Merritt  v.  Hosmer,  11  Gray  (Mass.) 

Vern.  33;  Pearce  v.  Morris,  L.  R.  5  276,  71  Am.  Dec.  713. 

Ch.  App.  227.  "Wood  v.  Goodwin,  49  Maine  260, 

"  Gibson     V.     Crehore,     5     Pick.  77  Am.  Dec.  259. 

(Mass.)  146;  Ex  parte  Willard,  5  ™ Wynne  v.  Styan,  2  Ph.  303,  306. 
Wend.  (N.  Y.)  94;  Boqut  v.  Coburn, 
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erty  to  the  exclusion  of  his  cotenant.  The  redemption  by  one  inures 
to  the  benefit  of  the  other  so  far  as  to  save  a  forfeiture.  The  cotenant 
may  be  compelled  to  pay  his  proportion  of  the  debt.  The  tenant  who 
redeems  becomes  subrogated  to  the  right  of  the  mortgagee,  and  if  his 
cotenant  does  not  pay  his  share,  he  may  be  foreclosed  of  his  right  to 
redeem.''*  The  tenant  in  possession,  and  in  receipt  of  the  whole  of  the 
rents,  is  subject  to  account  with  his  cotenant.*"  But  neither  has  an 
equitable  right  to  redeem  the  whole  and  keep  the  other  from  sharing 
in  the  redemption.'^ 

In  like  manner,  where  land  is  conveyed  to  two  persons,  one  of  whom 
pays  his  half  of  the  purchase-money,  and  joins  with  his  cotenant  in 
a  mortgage  of  the  whole  estate  to  secure  the  payment  of  the  other 
half,  and  afterward  releases  his  interest  to  the  mortgagee,  his  co- 
tenant  can  not  redeem  without  paying  the  whole  amount  of  the  mort- 
gage.'^ Neither  can  one  tenant  in  common  redeem  his  share  only  of 
the  estate,  as  this  would  be  in  violation  of  the  principle  that  a  mort- 
gage must  be  wholly  redeemed  or  not  at  all;'^  and  a  partition  of  the 
estate  with  his  cotenant,  unless  consented  to  by  the  mortgagee,  does 
not  affect  him,  and  his  consent  can  not  be  demanded.'*  Where  one 
tenant  in  common,  in  an  action  to  redeem,  asks  for  an  accounting  of 
rents  and  profits,  he  may  recover  the  entire  amount  and  not  merely 
his  proportionate  interest."^  A  person  who  has  an  interest  as  a  part- 
ner in  the  mortgaged  property  may  maintain  an  action  to  redeem, 
and  he  is  entitled  to  do  so  under  the  general  principles  of  equity 
jurisprudence.'"  If  one  tenant  in  common  pays  ofE  a  mortgage  after 
it  has  been  discharged,  his  remedy  is  not  against  his  cotenant,  but 
against  the  person  to  whom  he  made  payment."' 

"Warner  v.  Freud,  138  Cal.   651,  Dougherty  v.  Kubat.  67  Nebr.  269, 

72  Pac.  345.  93  N.  W.  317. 

«"  Young    V.    ■Williams,    17    Conn.  ^'"Watkins  v.  "Williams,  3  Mac.  & 

393;  Lyon  v.  Robblns,  45  Conn.  513;  G.  622,  16  Jur.  181.    See  ante  §  706. 

Kingsbury  v.  Buokner,  70  111.  514;  «=  Whetstone  v.  McQueen,  137  Ala. 

Carithers  v.  Stuart,  87  Ind.  424;  Gib-  301,  34  So.  229. 

son  V.  Crehore,  5  Pick.  (Mass.)  146,  "Shanks  v.  Klein,  104  U.  S.  18; 

152;   McLaughlin  v.  Curtis,  27  Wis.  Emerson  v.  Atkinson,  159  Mass.  356, 

€44;    Bentley   v.   Bates,   4   Y.   &  C.  34  N.  E.  516;  Davis  v.  Wetherell,  13 

Bxch.  182.  Allen   (Mass.)   60;   Briggs  v.  Davis, 

«>  Seymour  v.  Davis,  35  Conn.  264.  108  Mass.  322;    Lamb  v.  Montague, 

«"  Crafts  V.  Crafts,  13  Gray  (Mass.)  112  Mass.  352;   Bacon  v.  Bowdoin,  22 

360;   Laylin  v.  Knox,  41  Mich.  40,  1  pick.    (Mass.)    401;    May  v.   Gates, 

N.  W.  913;   Dougherty  v.  Kubat,  67  137  Mass.  389,  391;  Dyer  v.  Clark,  5 

Nebr.  269,  93  N.  W.  317.  Mete.  (Mass.)  562. 

^  Powell  Mort.  342  a,  n.    But  see  "  Rentz  v.  Eckert,  74  Conn.  11,  49 

Atl.  203. 
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§  1064.  Junior  mortgagee. — A  subsequent  mortgagee  may  redeem 
from  a  prior  mortgagee  at  any  time  after  the  maturity  of  the  prior 
mortgage/*  and  a  demand  for  payment  of  the  prior  mortgage  is  suffi- 
cient to  establish  his  right  to  redeem  without  waiting  for  legal  pro- 
ceedings if  he  pays  the  prior  mortgage  debt  for  his  own  protection.*^ 
But  if  he  brings  a  bill  to  redeem  within  the  time  limited  by  statute 
and  fails  to  prosecute  it,  the  owner  of  the  equity  of  redemption  can 
not,  after  that  time  has  expired,  maintain  a  bill  to  be  let  in  to  prose- 
cute the  biU  to  redeem  brought  by  such  mortgagee.  The  junior  mort- 
gagee is  under  no  obligation  to  redeem  the  prior  mortgage,  or  to 
prosecute  a  suit  for  the  purpose,  or  to  do  any  act  to  prevent  the  first 
mortgagee  from  foreclosing.""  The  fact  that  his  mortgage  was  given 
after  sale  under  the  prior  mortgage  will  not  affect  his  right  to  redeem 
if  he  exercises  it  within  the  period  allowed  for  redemption."^  Whether 
or  not  his  delay  in  foreclosing  was  unreasonable  as  affecting  his  right 
to  redeem  from  senior  liens  is  a  question  of  fact."^  The  right  of  the 
junior  mortgagee  to  redeem  from  the  senior  mortgage  is  distinct  from 
his  right  to  foreclose  his  mortgage."^  But  a  junior  mortgagee  will  not 


''Wiley  V.  Ewing,  47  Ala.  418; 
Mims  V.  Cobbs,  110  Ala.  577,  18  So. 
309;  Scott  V.  Henry,  13  Ark.  112; 
Kalscheuer  v.  Upton,  6  Dak.  449,  43 
N.  W.  816;  Morse  v.  Smith,  83  111. 
396;  Ruprecht  v.  Gait,  119  111.  App. 
478;  McCormick  Harvesting  Macb. 
Co.  v.  Llewellyn,  96  Iowa  745,  65  N. 
W.  412;  Spurgin  v.  Adamson,  62 
Iowa  661,  18  N.  W.  293;  Bigelow  v. 
■Wilson,  1  Pick.  (Mass.)  493;  Lamb 
V.  Jeffrey,  41  Micb.  719,  3  N.  W.  204; 
Kimmell  v.  Willard,  1  Dougl.  (Mich.) 
217;  Sager  v.  Tupper,  35  Mich.  134; 
Finnegan  y.  EfCertz,  90  Minn.  114,  95 
N.  W.  762;  Todd  v.  Johnson,  56 
Minn.  60,  57  N.  W.  320;  Anderson 
T.  McCloud-Love  Live  Stock  Com. 
Co.,  58  Nebr.  670;  Hill  v.  White,  1 
N.  J.  Eq.  435;  Haines  v.  Beach,  3 
Johns.  Ch.  (N.  Y.)  459,  460;  Pardee 
v.  Van  Anken,  3  Barb.  (N.  Y.)  534; 
Jenkins  v.  Continental  Ins.  Co.,  12 
How.  Pr.  (N.  Y.)  66;  Frost  v.  Yon- 
kers  Sav.  Bank,  70  N.  Y.  558,  26  Am. 
627;  Dings  v.  Farshall,  7  Hun  (N. 
Y.)  522;  Horr  v.  Herrington,  22 
Okla.  590,  98  Pac.  443,  20  L.  R.  A. 
(N.  S.)  47,  132  Am.  St.  648.  A 
junior  mortgagee  may  be  enjoined 
from  redeeming  under  a  void  mort- 


gage. Burns  v.  Burns,  124  Minn. 
176,  144  N.  W.  761.  The  right  of  a 
junior  mortgagee  to  redeem  from  a 
senior  mortgage  does  not  arise  until 
the  mortgagee  has  purchased  the 
equity  of  redemption.  Gamble  v. 
Martin  (Tex.  Civ.  App.),  129  S.  W. 
386.  In  South  Carolina  it  Is  pro- 
vided by  statute  that  subsequent 
mortgagees,  although  they  have  not 
recorded  their  mortgages,  may  re- 
deem prior  mortgages;  but  that  any 
person  who  shall  mortgage  the  same 
lands  a  second  time,  while  the  for- 
mer mortgage  is  in  force  and  not 
discharged,  shall  have  no  power  or 
liberty  of  redemption  in  equity  or 
otherwise.    R.  S.  1873,  p.  424. 

«» Stoeckle  v.  Rosenheim  (Del.), 
87  Atl.  1006. 

*>McIntier  v.  Shaw,  6  Allen 
(Mass.)  83. 

"North  Dakota  Horse  &c.  Co.  v. 
Serumgard,  17  N.  Dak.  466,  117  N. 
W.  453,  29  L.  R.  A.  (N.  S.)  508,  138 
Am.  St.  717. 

"Gamble  v.  Martin  (Tex.  Civ. 
App.),  129  S.  W.  386. 

»'Froelich  v.  Swatford  (S.  Dak.), 
150  N.  W.  476. 
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be  allowed  to  redeem  when  it  appears  that  no  consideration  was  given 
for  his  mortgage,  so  that  it  is  not  a  valid  security."* 

The  language  of  most  of  the  cases  is  broad  enough  to  establish  the 
doctrine  that  a  junior  mortgagee,  simply  as  such  and  under  all  cir- 
cumstances, has  the  absolute  right  to  pay  off  or  redeem  from  a  senior 
mortgage  past  due.  But  it  is  intimated  in  a  few  eases  that  such  a 
right  may  not  exist  when  the  senior  mortgagee  desires  to  hold  his 
mortgage  as  an  investment,  and  does  not  seek  or  threaten  to  enforce 
its  collection.  In  such  case  the  junior  mortgagee  may  be  in  no  danger 
of  loss  or  embarrassment,  and  thus  may  not  have  any  equitable  right  to 
disturb  or  interfere  with  the  senior  mortgage  to  which  he  is  not  a 
party,  and  for  the  payment  of  which  he  is  in  no  way  liable."'  This 
question  would  rarely  arise,  because  generally,  if  the  property  is  ample 
to  satisfy  the  junior  mortgagee,  he  will  foreclose  his  mortgage  instead 
of  making  a  further  investment  in  the  first  mortgage.  If  the  holder 
of  the  first  mortgage  is  seeking  to  enforce  his  security,  there  can  be 
no  question  of  the  right  of  the  holder  of  the  junior  mortgage  to  re- 
deem."° 

This  right  of  a  junior  mortgagee  to  redeem  is  a  common-law  right, 
and  is  entirely  independent  of  a  right  of  redemption  given  to  cred- 
itors and  limited  to  a  specified  time.  It  applies  to  deeds  of  trust  to 
secure  the  payment  of  debts  as  well  as  to  mortgages  proper."'  The 
junior  mortgagee  may  redeem  although  his  mortgage  be  of  an  estate 
subject  to  a  homestead  right,  and  therefore  only  a  reversionary  in- 
terest after  the  expiration  of  that  right."^  He  may  redeem  although 
the  prior  mortgagee  has  since  the  making  of  the  second  mortgage  ob- 
tained a  conveyance  of  the  mortgagor's  equity  of  redemption.""  A 
junior  mortgagee  who  has  not  been  made  a  party  to  foreclosure  pro- 
ceedings by  which  a  senior  mortgage  is  foreclosed  may  redeem  after 

"Skinner  v.  Young,  80  Iowa  234,  313;    "Wiley  v.  Bwing,  47  Ala.  418; 

45  N.  W.  889.  Beach  v.  Shaw,  57  111.  17;  Hodgen  v. 

»» Frost  V.  Yonkers  Sav.  Bank,  70  Guttery,   58   111.   431.     It  has  been 

N.  Y.  553,  557,  26  Am.  Rep.  627.  And  held,    however,    that   property   sold 

to  like  effect  see  Bigelow  v.  Cassedy,  under  a  prior  deed  of  trust  can  not 

26    N.    J.    Eq.    557,    562,    per    Van  be  redeemed  by  the  holder  of  a  sub- 

Syckel,  J.  sequent  deed  of  trust.     Hampshire 

°» Frost  V.  Yonkers  Sav.  Bank,  70  v.  Greeves  (Tex.  Civ.  App.),  130  S. 

N.  Y.  553,  557;    Ellsworth  v.  Lock-  "W.  665. 

wood,  42  N.  Y.  89;   Norton  v.  War-        »« Smith  v.  Provin,  4  Allen  (Mass.) 

ner,  3  Edw.  Ch.  (N.  Y.)  106.  516. 

■"McCormick  v.   Knox,  105  U.   S.        "Rogers   v.    Herron,    92    111.    583. 

122;   Howard  v.  Railway  Co.,  101  U.  But  see  De  Witt  County  Nat.  Bank 

S.  837;   Terrell  v.  Allison,  21  Wall.  v.    Mickelberry,   244    111.    77,   91    N. 

(U.  S.)  289;  American  Loan  &  Trust  E.  86. 
Co.  v.  Atlantic  Elec.  R.  Co.,  99  Fed. 
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a  sale  under  the  senior  mortgage.^  But  he  waives  his  right  to  redeem 
by  becoming  a  purchaser  at  such  sale.* 

The  right  is  not  affected  by  an  increase  in  the  value  of  the  prop- 
erty/ but  it  extends  only  to  the  senior  mortgage  so  foreclosed  and  can 
not  be  extended  to  embrace  any  other  mortgages  not  foreclosed.*  The 
right  of  the  junior  mortgagee  is  confined  to  redemption.  He  can  not 
demand  another  foreclosure  and  resale.^  A  party  claiming  under  a 
senior  foreclosure  is  not  precluded  from  redeeming  from  a  sale  under 
a  junior  mortgage.®  Under  a  contract  with  a  prior  mortgagee  a  sub- 
sequent mortgagee  may  redeem  after  foreclosure.'' 

As  between  several  persons  entitled  to  redeem,  redemption  will  be 
decreed  according  to  the  priority  of  the  claimants.^  Such  priority  is 
determined  by  the  time  of  recording  without  reference  to  the  nature 
of  the  estates  in  the  land.^ 

A  subsequent  mortgagee,  who  has  assigned  his  mortgage  as  col- 
lateral security  for  a  debt  of  his  own,  may  redeem  the  mortgaged 
premises  from  a  sale  under  a  prior  mortgage;  and  his  redemption 
inures  to  the  benefit  of  his  assignee.  He  has  such  an  interest  in  the 
property  as,  with  the  consent  of  the  holder  of  the  certificate  of  fore- 
closure sale,  gives  him  the  right  to  redeem  in  order  to  protect  that 
claim.^"  Where  a  third  mortgagee  forecloses  his  mortgage  and  bids  in 
the  property  at  the  sale,  and  then  redeems  from  a  first  mortgagee  who 
also  holds  the  second  mortgage,  and  had  foreclosed  under  the  first 
mortgage  and  had  bid  in  the  property  at  the  sale,  the  third  mortgagee 
redeems,  not  as  a  junior  creditor,  but  as  owner,  standing  in  the  shoes 
of  the  mortgagor;  and  his  redemption  does  not  cut  out  the  second 

*  Black  T.   Manhattan   Trust  Co.,  ^Wemple  v.  Yosemite  Gold  Min. 

213    Fed.    692;     American    Loan    &  Co.,  4  Cal.  App.  78,  87  Pac.  280. 

Trust  Co.  V.  Atlanta  Elec.   Co.,   99  ^Longlno  v.  Ball-Warren  Commls- 

Ped.  313;   Bristol  v.  Hershey,  7  Cal.  sion  Co.,  84  Ark.  521,  106  S.  W.  682. 

App.   738,   95  Pac.   1040;    Equitable  °Froelich  v.'SwafCord,  33  S.  Dak. 

Land  Co.  v.  Allen,  84  Nebr.  514,  121  142, 144  N.  W.  925. 

N.  W.  600;   Jones  v.  Dutch,  3  Nebr.  'Brown  v.  Burney,  128  Mich.  205, 

(Unoff.)  673,  92  N.  W.  735;  Froelich  87  N.  W.  221;  Davis  v.  Greenwood,  2 

V.  SwafEord,  33  S.  Dak.  142,  144  N.  Nebr.  (Unoffl.)  317,  96  N.  W.  526. 

W.  925.     The  right  extends  to  pur-  'Moore  v.  Beasom,  44  N.  H.  215; 

chasers    on    foreclosure   sale    under  Brewer  v.  Hyndman,  18  N.  H.  9. 

the    junior    mortgage.      Tukey    v.  'Bartleson  v.  Munson,  105  Minn. 

Reinholdt  (Iowa),  130  N.  W.  727.  348,    117    N.    W.    512;     Froelich    v. 

'  Horr  V.  Herrington,  22  Okla.  590,  Swafford,  33  S.  Dak.  142,  144  N.  W. 

98  Pac.  443,  20  L.  R.  A,  (N.  S.)  47,  925. 

132  Am.  St.  648.  "  Illinois  National  Bank  v.  Trus- 

'  Froelich  v.  SwafEord,  33  S.  Dak.  tees  of  Schools,  111   111.   App.   189; 

142,  144  N.  W.  925.  Manning  v.  Markel,  19  Iowa  103. 
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mortgage,  but  this,  if  not  redeemed,  is  advanced  to  the  rank  of  a 
first  lien.^^ 

§  1065.  life  tenant — Remainder-man,  reversioner. — A  tenant  for 
life,^^  or  a  tenant  in  tail,^'  may  redeem ;  as  may  also  a  remainder-man, 
or  reversioner,^*  though  the  life  tenant  is  entitled  to  the  first  option,^° 
and  by  taking  an  assignment  of  the  mortgage  himself  may  prevent  a 
redemption  by  the  remainder-man;^'  but  he  can  not  compel  the  re- 
mainder-man to  redeem  him.  So,  also,  one  who  has  a  life  estate  in 
remainder,  or  other  contingent  interest,  may  redeem.^'  But  redemp- 
tion by  a  remainder-man  does  not  aflEect  the  duration  of  the  estate 
of  the  life  tenant  or  quicken  his  own  enjoyment  thereof.^^  A  tenant 
for  life  of  a  portion  of  an  estate  covered  by  a  mortgage  may  redeem 
his  interest  by  paying  a  proportional  part  of  the  mortgage  debt,  if  the 
mortgagee  consents.  If  he  redeems  the  entire  estate  he  is  entitled  to 
the  possession  of  the  whole  until  the  amount  above  his  proportion  is 
reimbursed  to  him.^' 

§  1066.  Tenant  for  years. — ^A  tenant  for  years  may  redeem^"  al- 
though his  lease,  being  made  after  the  mortgage,  and  good  against  the 
mortgagor,  is  not  good  against  the  mortgagee  ;^^  and  although  the  les- 
sor, being  also  the  mortgagor,  has  released  his  equity  of  redemption 
to  the  holder  of  the  mortgage.^^  A  lessee  of  the  mortgagor  having  a 
lease  valid  against  him,  though  not  binding  upon  the  mortgagee  for 
the  reason  that  it  was  made  after  the  mortgage,  has  a  redeemable 

"  Dickerman  v.  Lust,  66  Iowa  444,  venson  v.  Edwards,  98  Mo.  622,  12 

23  N.  W.  916.  S.     W.     255;     Ravald    v.     Russell, 

"  Ohmer  v.  Beyer,  89  Ala.  273,  7  Younge  9. 
Bo.  663;  Butts  v.  Broughton,  72  Ala.  "Pitts  v.  American  Freehold  Land 
294;  Kerse  v.  Miller,  169  Mass.  44,  Mtg.  Co.,  157  Ala.  56,  47  So.  242. 
47  N.  E.  504;  Lamson  v.  Drake,  105  "  Kerse  v.  Miller,  169  Mass.  44,  47 
Mass.  564;  Paulds  v.  Harper,  11  Can.  N.  E.  504;  Gibson  v.  Crehore,  5  Pick. 
Sup.  Ct.  630;  Wicks' V.  Scrivens,  1  (Mass.)  146;  Van  Vronker  v.  East- 
Johns.  &  H.  215;  Aynsly  v.  Reed,  1  man,  7  Mete.  (Mass.)  157.  See  also 
Dick.  249;  Evans  v.  Jones,  Kay.  29.  Donovan  v.   Smith   (N.  J.  Eq.),  88 

^=  Playford  v.  Playford,  4  Hare  546.  Atl.  167. 

"Engel  V.  Ladewig,  153  Mich.  8,  "'Bacon     v.     Bowdoin,     22     Pick. 

116   N.   W.    550;    Stevenson   v.   Ed-  (Mass.)  401;  Hamilton  v.  Dobbs,  19 

wards,   98   Mo.   622,  12   S.  "W.   255;  N.  J.  Eg.  227;  Averill  v.  Taylor,  8  N. 

Tualatin  Academy  v.  Keene,  59  Ore.  Y.   44;    Wunderle  v.   Ellis,  212  Pa. 

496,  117  Pa.  424.  618,  62  Atl.  106;   Kebabian  v.  Shin- 

«  Ravald  v.  Russell,  Younge  9.  kle,  26  R.  I.  505,  59  Atl.  743. 

"Rafferty  v.  King,  1  Keen  601.  ="Keech  v.  Hall,  1  Doug.  21. 

"Davis    V.    Wetherell,    13    Allen  "Bacon  v.  Bowdoin,  2  Met,  (Ky.) 

(Mass.)  600,  90  Am.  Dec.  177;  Ste-  591. 
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interest,^*  and  it  does  not  matter  that  the  leasehold  premises  are  only 
a  part  of  the  mortgaged  estate.^* 

It  has  been  held,  also,  that  a  person  in  possession  of  the  land  under 
&  verbal  contract  to  buy  it  may  redeem  j''^  and  a  person  having  only 
an  easement  in  the  land  may  redeem.''" 

§  1067.  Widow — Married  woman. — ^A  widow  or  a  married  woman 
who  has  joined  in  a  mortgage  in  release  of  dower  may  redeem,  for  she 
is  entitled  to  dower  as  against  every  person  except  the  mortgagee  and 
those  claiming  under  him.''^  It  is  only  when  the  mortgage  debt  is 
paid,  or  when  the  mortgagee  does  not  object,  that  her  dower  can  be 
assigned.  But  she  can  redeem  without  a  legal  assignment  of  it.^^  If 
any  person  claiming  under  her  husband  redeems,  she  may  repay  her 
proportion  of  the  amount  so  paid,  and  have  her  dower  in  the  whole 
estate.  But  if  she  herself  redeems  from  the  mortgagee,  or  from  his 
assignee,  she  must  pay  the  whole  amount  due  on  the  mortgage.^^  She 
has  an  undoubted  right  to  do  this  although  she  has  released  her  dower 


'^Heaton  v.  Grant  Lodge  No.  335, 
I.  O.  O.  F.  (Ind.  App.),  103  N.  E. 
488;  Averill  v.  Taylor,  8  N.  Y.  44; 
Keech  v.  Hall,  1  Doug.  21,  per  Lord 
Mansfield. 

»*  Averill  v.  Taylor,  8  N.  Y.  44. 

^Lowry  v.  Tew,  3  Barb.  Ch.  (N. 
T.)  407. 

*  Bacon  v.  Bowdoin,  22  Pick. 
(Mass.)  401,  405,  2  Met.  (Mass.)  591. 
See,  however,  ante  §  1059,  and  Mc- 
Dougald  V.  Capron,  7  Grav.  278. 

"Johnson  v.  Smith  (Ala.),  67  So. 
401;  McGough  v.  Sweetzer,  97  Ala. 
361,  12  So.  162;  Butts  v.  Broughton, 
72  Ala.  294;  Union  Nat.  Bank  v.  Mc- 
Conaha,  14  Ind.  App.  82,  42  N.  E. 
495;  Kerse  v.  Miller,  169  Mass.  44; 
Gibson  v.  Crehore,  5  Pick.  (Mass.) 
146;  Fitcher  v.  Grifllths,  216  Mass. 
174,  103  N.  E.  471;  Roberts  v.  Mei- 
ghen,  74  Minn.  273,  77  N.  W.  139; 
Smith  V.  Hall,  67  N.  H.  200,  30  Atl. 
409;  Merselis  v.  Van  Riper,  55  N.  J. 
Eg.  618,  38  Atl.  196;  Opdyke  v.  Bar- 
ties,  11  N.  J.  Eq.  133;  Denton  v. 
Nanny,  8  Barb.  (N.  Y.)  618;  Mc- 
Kenna  v.  Fidelity  Trust  Co.,  98  App. 
Dlv.  480,  90  N.  Y.  S.  493;  McArthur 
V.  Franklin,  16  Ohio  St.  193;  Tren- 
holm  v.  Wilson,  13  S.  Car.  174;  Phe- 
lan  V.  Fitzpatrick,  84  Wis.  240,  54 
N.  W.  614;  Posten  r.  Miller,  60  Wis. 


494,  19  N.  W.  540;  Phelan  v.  Fitzpat- 
rick, 84  Wis.  614,  54  N.  W.  614. 

^Hays  V.  Cretin,  102  Md.  695,  62 
Atl.  1028;  Henry's  Case,  4  Cush. 
(Mass.)  257;  Eaton  v.  Simmonds,  14 
Pick.  (Mass.)  98;  Gibson  v.  Crehore, 
5  Pick.  (Mass.)  146;  Peabody  v. 
Patten,  2  Pick.  (Mass.)  517,  519; 
Kerse  v.  Miller,  169  Mass.  44,  47  N. 
B.  504. 

=* Newton  v.  Cook,  4  Gray  (Mass.) 
46;  Gibson  v.  Crehore,  5  Pick. 
(Mass.)  146;  McCabe  v.  Bellows,  7 
Gray  (Mass.)  148,  66  Am.  Dec.  467; 
Brown  v.  Lapham,  3  Cush.  (Mass.) 
551,  554.  The  decisions  in  Gibson  v. 
Crehore,  5  Pick.  (Mass.)  146,  151; 
Van  Vronker  v.  Eastman,  7  Mete. 
(Mass.)  157,  and  Kerse  v.  Miller, 
169  Mass.  44,  47  N.  B.  504,  are  not  in 
conflict  with  the  doctrine  stated,  as 
in  those  cases  the  mortgagee  did  not 
object  to  a  redemption  on  the  pay- 
ment of  a  proportional  part.  See 
also  Johns  v.  Anchors,  153  Ala.  498, 
45  So.  218;  McGough  v.  Sweetzer,  97 
Ala.  361,  12  So.  162;  Hiller  v.  Nel- 
son (Ky.),  118  S.  V/,  292;  Chiswell 
V.  Morris,  14  N.  J.  Eq.  101;  Ross.  v. 
Boardman,  22  Hun  527;  Wheeler  v. 
Morris,  2  Bosw.  (N.  Y.)  524;  Den- 
ton v.  Nanny,  8  Barb.  (N.  Y.)  618; 
McArthur  v.  Franklin,  16  Ohio  St 
193.    See  post  §  1075. 
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in  the  mortgage.'"  And  even  a  wife  having  only  an  inchoate  right  of . 
dower  may  redeem  land  from  a  mortgage  in  which  she  has  joined 
with  her  husband  to  release  dower.'^  A  foreclosure  of  the  mortgage 
in  the  lifetime  of  the  husband,  by  a  suit  in  equity  to  which  she  was 
not  made  a  party,  does  not  cut  off  her  right  of  redemption  ;^^  though 
when  the  foreclosure  is  by  a  writ  of  entry,  or  by  scire  facias,  it  is  not 
necessary  to  join  the  wife  as  a  party  in  order  to  bar  her  right  of  re- 
demption.^' Where  the  wife  is  not  made  a  party  to  the  foreclosure 
proceedings  and  the  premises  sell  for  less  than  the  mortgage  debt,  she 
can  redeem  only  upon  paying  the  deficiency.'*  A  widow  in  bringing 
a  bill  in  equity  to  redeem  should  show  that  she  has  no  remedy  in  law 
to  recover  her  dower,  and  should  therefore  set  forth  that  her  husband 
was  seised  during  coverture  of  only  an  equity  of  redemption,  or  that 
if  he  was  seised  of  the  legal  estate  she  joined  him  in  the  mortgage.'^ 

A  widow  is  not  entitled  to  have  lands  which  are  assigned  to  her  as 
dower  redeemed  from  a  mortgage  which  she  joined  her  husband  in 
executing,  unless  a  statute  provides  that  the  mortgage  shall  be  re- 
deemed by  her  husband's  estate  in  exoneration  of  her  dower.  A  statute 
which  merely  provides  that  the  probate  court  may  order  the  adminis- 
trator to  redeem  such  property,  if  it  would  be  beneficial  to  the  estate 
and  not  injurious  to  creditors,  does  not  entitle  the  widow  to  demand 
such  redemption.  The  general  rule  is  that  the  widow  who  has  re- 
linquished her  right  of  dower  ia  a  mortgage  is  entitled  to  dower  only 
in  the  equity  of  redemption.'* 

Under  a  statute  making  it  the  duty  of  an  administrator  to  pay 
liens  and  mortgages  upon  the  estate  of  the  deceased  in  preference  to 
his  general  debts,  if  the  administrator,  having  in  his  hands  sufficient 

^McCabe    v.    Bellows,    1    Allen  39.     A  redemption  by  a  judgment 

(Mass.)  269.  creditor  of  the  mortgagor  will  not 

■^Buser  v.  Shepard,  107  Ind.  420,  release    the    lien    of    a    foreclosure 

8  N.  E.  280;    Vaughan  v.  Dowden,  judgment   against   the   wife   where 

126  Ind.  406,  26  N.  B.  74   (quoting  such  judgment  was  rendered  against 

text) ;   Davis  v.  Wetherell,  13  Allen  the  mortgagor  and  his  wife.    Luken 

(Mass.)  60,  90  Am.  Dec.  177;  Lamb  v.  Pickle,  42  Ind.  App.  445,  84  N.  B. 

V.  Montague,  112  Mass.  352;  Taggart  561. 

V.  "Wade,  1  N.  Y.  S.  900;  Gatewood  v.  ''  McKenna  v.  Fidelity  Trust  Co., 

Gatewood,  75  Va.  407  (quoting  text) .  98  App.  Div.  480,  90  N.  Y.  S.  493. 

"  Barr  v.  Vanalstyne,  120  Ind.  590,  See    also    Dunning    v.    Galge,    137 

22  N.  E.  965j  Mills  v.  Van  Voorhies,  Mich.  122,  100  N.  W.  267. 

20  N.  Y.  412,  10  Abb.  Pr.  152;   Shel-  »Whltcomb  v.  Sutherland,  18  m. 

don  V.   Hoffnagle,  51  Hun    (N.  Y.)  578;    Messiter   v.   Wright,   16   Pick. 

478;  Wheeler  v.  Morris,  2  Bosw.  (N.  (Mass.)  151;  Davis  v.  Wetherell,  13 

Y.)  524;  Mackenna  v.  Fidelity  Trust  Allen  (Mass.)  60.  90  Am.  Dec.  177. 

Co.  of  Buffalo,  184  N.  Y.  411,  77  N.  ™  Hewett  v.  Cox,  55  Ark.  225,  15 

E.  721.  S.  W.  1026;    Hawley  v.  Bradford,  9 

~  Pitts  V.  Aldrlch,  11  Allen  (Mass.)  Paige  (N.  Y.)  200.    See  also  Gaady 
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personal  property  for  the  purpose,  suffers  a  mortgage  to  be  foreclosed, 
the  widow  of  the  deceased  is  entitled  to  recover  of  the  administrator 
the  same  proportion  of  the  personal  assets  she  would  have  had  in  the 
land  had  these  assets  been  applied  in  discharge  of  the  mortgage.  It 
is  immaterial  in  this  respect  that  the  mortgage  was  given  for  pur- 
chase-money and  the  wife  did  not  join  in  the  mortgage.^^  Her  joining 
in  the  mortgage  operates  as  a  waiver  of  her  right  only  in  favor  of  the 
mortgagee;  and  her  right  to  her  share  in  the  real  estate  is  absolute 
against  general  creditors  of  her  husband.^^ 

An  estate  of  homestead  entitles  the  holder  of  it  to  redeem.^''  A 
married  woman  may  redeem  from  a  mortgage  executed  by  her  hus- 
band, m  which  she  joined,  releasing  the  right  of  homestead,  and  after 
so  redeeming  she  is  entitled  to  hold  the  whole  estate  until  a  second 
mortgagee,  in  whose  mortgage  the  married  woman  did  not  join,  shall 
repay  the  amount  of  the  prior  mortgage  redeemed,  when  she  will  be 
entitled  to  have  a  homestead  assigned  without  contribution.*"  A  ten- 
ant by  the  curtesy  may  in  like  manner  redeem.  A  jointress  having  a 
jointure  in  the  whole  or  any  part  of  the  mortgaged  estate  has  a  re- 
deemable interest  in  it.*^  And  although  she  grants  a  term  for  years 
out  of  her  estate  for  life,  so  long  even  as  ninety-nine  years,  "there 
rests  a  reversion  in  her  which  naturally  attracts  the  redemption."*^  A 
wife  may  redeem  from  a  foreclosure  sale  under  a  mortgage  signed  by 
herself  and  husband  as  co-tenants.*'  Likewise  she  may  redeem  her 
husband's  lands  sold  under  a  purchase-money  mortgage.**  A  wife 
may  redeem  land  conveyed  to  her  by  her  husband  after  it  has  been 
sold  under  a  prior  deed  of  trust  of  which  she  was  ignorant.*"* 

§  1068.  Surety. — A  surety  of  a  debt  secured  by  a  junior  mortgage 
upon  payment  of  the  debt  is  entitled  by  subrogation  to  the  rights  of 

V.  Tippett,  155  Ala.  296,  46  So.  463;  1  Atk.  603;  Stone  v.  Godfrey,  18  Jur. 

Home  V.  Mullis,  119  Ga.  534,  46  S.  162. 

E.  663.     On  redemption  by  a  widow  ■■»  Smith  v.  Hall,  67  N.  H.  200,  30 

of  land  held  by  the  entireties,  see  Atl.  409.    But  see  Robbins  v.  Brown, 

Loughran  v.  Lemmon,  19  App.  D.  C.  151  Ala.  236,  44  So.  63;  Lacey  v.  La- 

141.  cey  (Ala.),  39  So.  922. 

^  Morgan  v.  Sackett,  57  Ind.  580,  <"  Howard  v.  Harris,  1  Vern.  35. 

2  R.  S.  of  Ind.  1876,  p.  534.  "  Brend  v.  Brend,  1  Vern.  213. 

^ Perry   v.    Borton,    25    Ind.    274;  "Harden  v.  Collins,  138  Ala.  399, 

Newcomer  v.  Wallace,  30  Ind.  216;  35  So.  357,  100  Am.  St.  42. 

Hunsucker  v.  Smith,  49  Ind.  114.  "  Northwestern  Trust  Co.  v.  Ryan, 

"  Butts  V.  Broughton,  72  Ala.  294;  115  Minn.  143,  132  N.  "W.  202. 

Kirby  v.  Reese,  69  Ga.  452;  Richard-  *■  Parks  v.  Worthington  (Tex.  Civ. 

son  V.  Bakef,.68  N.  H.  43,  297,  34  App.),  104  S.  "W.  921.     On  the  right 

Atl.  671;    Erwin  v.  Blanks,  60  Tex.  of  a   divorced  wife  to  redeem,  see 

583;   Jones  v.  Meredith,  Bunb.  346;  Moss  v.  Brant,  216  Mo.  641,  116  S. 

Casborne  v.  Inglis,  2  Jac.  &  "W.  194,  W.  503. 
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such  mortgagee  to  redeem  from  a  prior  mortgagee.*'  And  where  h& 
mortgages  property  of  his  own  as  collateral  security,  he  is  not  bound 
by  an  agreement  between  the  mortgagor  and  mortgagee,  made  without 
his  consent,  to  apply  his  property  to  a  satisfaction  of  the  foreclosure 
decree.*''  It  is  his  right  to  avail  himself  of  the  security  held  by  th& 
creditor.  He  thereupon  stands  in  the  place  of  the  creditor,  and  may 
enforce  the  security  against  the  property  mortgaged  and  the  person 
primarily  liable  without  any  assignment  to  himself  of  the  mortgage.** 

§  1069.  Judgment  creditor, — A  judgment  creditor  of  the  mort- 
gagor may  redeem.**  It  is  not  necessary  that  an  execution  should  first 
be  issued,  or  the  land  sold.^"   But  a  general  creditor  whose  claim  is 


••"Averill  v.  Taylor,  8  N.  Y.  44; 
"Wright  V.  Morley,  11  Ves.  12;  Ex 
parte  Crisp,  1  Atk.  133;  Mayhew  v. 
Criekett,  2  Swanst.  185;  Wade  v. 
Coope,  2  Sim.  155;  Green  v.  Wymi, 
L.  R.  4  Ch.  App.  204. 

"Miller  V.  Peter,  158  Mich.  336, 
122  N.  W.  780. 

"  Averill  v.  Taylor,  8  N.  Y.  44. 

^"MoGraugh  v.  Deposit  Bank,  147 
Ala.  229,  140  So.  984;  Cramer  v. 
Watson,  73  Ala.  127;  Norton  v.  Brit- 
ish Am.  Mortg.  Co.,  113  Ala.  110,  20 
So.  968;  Pollard  v.  Harlow,  138  Cal. 
390,  71  Pac.  454;  Floyd  v.  Sellers,  7 
Colo.  App.  491,  44  Pac.  371;  ^tna 
Life  Ins.  Co.  v.  Beckman,  210  111. 
894,  71  N.  B.  452;  Keller  v.  Coman, 
162  111.  119,  44  N.  E.  434;  Wyman  v. 
Friedman,  120  111.  App.  543;  Illinois 
Nat.  Bank  v.  Trustees  of  Schools, 
111  111.  App.  189;  Milburn  v.  Phil- 
lips, 143  Ind.  93,  42  N.  E.  461;  Ken- 
dig  V.  McCall,  133  Iowa  180,  110  N. 
W.  458,  119  Am.  St.  594;  Hitt  v.  Hol- 
liday,  2  Litt.  (Ky.)  332;  Kent  Bldg. 
&c.  Loan  Co.  v.  Middleton,  112  Md. 
10,  75  Atl.  967;  Orr  v.  Sutton 
(Minn.),  148  N.  W.  1066;  Bagley  v. 
McCarthy  Bros.  Co.,  95  Minn.  286, 
104  N.  W.  7;  Sprandel  v.  Houde,  54 
Minn.  308,  56  N.  W.  34;  Mallalieu  v. 
Wickham,  42  N.  J.  Eq.  297,  10  Atl. 
880;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Crawford,  21  Fed.  281;  Bank  of  Ni- 
agara V.  Roosevelt,  9  Cow.  (N.  Y.) 
409,  Hopk.  Ch.  579;  Van  Buren  v. 
Olmstead,  5  Paige  (N.  Y.)  9;  Quinn 
v.  Brittain,  Hoff.  Ch.  (N.  Y.)  353; 
Auger  v.  Winslow,  Clarke  (N.  Y.) 
258;  Brainard  v.  Cooper,  10  N.  Y. 
356;  Benedict  v.  Oilman,  4  Paige  (N. 


Y.)  58;  Dauchy  v.  Bennett,  7  How. 
Pr.  (N.  Y.)  375;  Stainback  v.  Geddy, 
1  Dev.  &  B.  Eq.  (N.  Car.)  479.  Prior 
to  Laws  1897,  p.  75,  §  15,  a  judg- 
ment creditor  could  not  redeem  from 
a  foreclosure  sale.  Geddis  v.  Pack- 
wood,  30  Wash.  270.  See  also  Mil- 
dred V.  Austin,  L.  R.  8  Eq.  220; 
Stonehewer  v.  Thompson,  2  Atk. 
440.  On  the  question  of  estoppel  of 
a  judgment  creditor  to  redeem  see 
Wyman  v.  Friedman,  120  111.  App. 
543.  On  the  right  of  a  judgment 
creditor  to  compel  a  mortgagee  to 
foreclose  in  order  to  give  him  a 
right  to  redeem  see  Danvers  v.  Sly, 
152  App.  Div.  425,  137  N.  Y.  S.  302. 
Where  property  has  been  sold  on 
foreclosure  it  can  not  again  be  sold 
on  a  judgment  lien  inferior  thereto 
during  the  period  in  which  such 
creditor  had  a  right  to  redeem. 
Gille  V.  Enright,  73  Kans.  245,  84 
Pac.  992.  Where  a  judgment  cred- 
itor redeems,  he  can  compel  a  re- 
conveyance to  the  debtor  so  as  to 
reinvest  the  legal  title  in  him,  and 
subject  the  property  to  sale  under 
the  creditor's  judgment.  Shumate 
V.  McLendon,  120  Ga.  396,  48  S.  B. 
10. 

""Cases  above,  and  Brainard  v. 
Cooper,  10  N.  Y.  356.  See  also 
Smith  V.  Wehrheim,  126  111.  App. 
328  (judg.  affd.),  226  III.  346,  80  N. 
E.  908.  A  judgment  creditor  who 
failed  to  have  his  judgment  dock- 
eted until  four  hours  after  his  no- 
tice of  intent  to  redeem  was  filed 
could  not  redeem.  Brady  v.  Oilman, 
96  Minn.  234,  104  N.  W.  897,  1  L.  R. 
A.  (N.  S.)  835. 
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not  a  charge  upon  the  mortgaged  estate  has  no  right  of  redemption.^^ 
A  judgment  creditor  has  no  right  to  redeem  after  his  lien  has  ex- 
pired.''^  A  judgment  creditor  has  no  lien  upon  his  debtor's  home- 
stead, and  he  has  therefore  no  right  to  redeem  the  same  from  a  prior 
mortgage.^*  A  mortgagee  who  has  sold  the  mortgaged  premises  under 
a  decree  of  court,  having  a  personal  judgment  for  a  deficiency,  has 
been  deemed  a  judgment  creditor  entitled  to  redeem  from  the  pur- 
chaser at  the  foreclosure  sale,  where  redemption  after  such  sale  is 
allowed  by  statute. °*  This  is  the  case  irrespective  of  the  fact  that 
such  decree  may  not  constitute  a  lien  against  the  property  foreclosed.^^ 

The  purchaser  of  an  equity  of  redemption  sold  on  execution  has  a 
right  to  redeem,^®  though  such  purchaser  be  the  mortgagor  himseW^ 
and  although  the  land  be  in  the  possession  of  a  disseisor."'  And  so 
has  a  judgment  creditor  to  whom  the  premises  have  been  set  ofE  by 
extent  and  appraisement,  without  any  deduction  on  account  of  the 
incumbrance.^'  An  assignee  in  bankruptcy,*"  or  a  trustee  appointed  by 
the  court  or  under  an  assignment  from  the  debtor,  may  also  redeem.*^ 
One  having  a  vendor's  lien  for  purchase-money  may  redeem  a  prior 
mortgage.*^  The  holder  of  a  tax  title  may  redeem."^  A  mechanic's  lien 
creditor  whose  lien  has  been  established  in  foreclosure  suit  and  who 
has  been  given  a  deficiency  decree  may  redeem."* 

Eedemption  by  a  grantee  of  the  judgment  debtor  operates  the  same 
as  if  made  by  the  judgment  debtor  himself.*"  A  creditor  of  the  mort- 
gagor having  an  attachment  upon  the  mortgaged  premises  may  bring 
a  bill  in  equity  to  redeem.**  The  mortgagor  has  a  paramount  right  to 
redeem,  and,  if  he  brings  a  bill  to  redeem  pending  a  bill  by  the  ered- 

"Waldeii  V.  Speigner,  87  Ala.  379,  488;     Atkins    v.    Sawyer,    1    Pick. 

390,  6  So.  80;   Nelson  v.  Rodgers,  65  (Mass.)  351,  354,  11  Am.  Dec.  188. 

Minn.  246,  68  N.  W.  18;  Story's  Bq.  ™  White  v.  Bond,  16  Mass.  400. 

Jur.,    §  1023;     Grant    v.    Duane,    9  «>  Lloyd  v.  Hoo  Sue,  5  Sawyer  (U, 

Johns.  (N.  Y.)  591,  611.  S.)  74. 

'^Long  V.  Mellet,  94  Iowa  548,  63  "Francklyn  v.  Fern,  Barnard  30- 

N.  W.  190.  "'  Pearcy  v.  Tate,  91  Tenn.  478,  19 

■^  Spurgin  v.   Adamson,   62    Iowa  S.  W.  323. 

661,  18  N.  W.  293.  ""Allen  v.  Swoope,  64  Ark.  576,  44 

"Greene   v.    Doane,    57   Ind.   186.  S.  W.  78. 

See  post  §  1334.  « Gilbert  v.   Smith,  167  111.  App. 

"Strause  v.  Dutch,  154  111.  App.  255. 

269.  ""De  Roberts  v.  Stiles,  24  Wash, 

"Watson  V.  Steele,  78  Ala.  361;  611.      See    also    Hoglund   v.    Royal 

Coombs  V.  Carr,  55  Ind.  303;  Hawk-  Trust  Co.,  159  111.  App.  390. 

eye  Ins.  Co.  v.  Maxwell,  119  Iowa  «« Bridgeport   v.    Blinn,    43    Conn. 

672,  94  N.  W.  207.  274;    Whitney   v.    Metallic   Window 

"Bowen  v.  Van  Gundy,  133  Ind.  Screen  Mfg.  Co.,  187  Mass.  557,  73  N. 

670,    33    N.    B.    687;     De    Silver   v.  B.  663;  Chandler  v.  Dyer,  37  Vt.  345. 

Turner,  166  Mass.  407,  44  N.  B.  532.  In  New  Hampshire  it  is  provided  by 

■*  Wellington  v.  Gale,  13  Mass.  483,  statute  that  an  attaching  creditor, 
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itor  for  the  same  purpose,  he  is  entitled  to  a  decree  for  redemption 
in  preference;  but  he  will  not  be  allowed  in  this  manner  to  unrea- 
sonably delay  the  redemption.  A  divorced  woman  who  has  attached 
the  land  of  her  former  husband  to  secure  his  payment  of  alimony  to 
her  is  entitled,  like  any  attaching  creditor,  to  redeem."" 

In  some  jurisdictions  it  is  held  that  the  right  of  a  judgment  cred- 
itor to  redeem  does  not  depend  upon  any  lien  he  may  have,  but  exists 
solely  by  reason  of  the  statute  conferring  the  right."'*  And  if  exercised, 
it  must  be  in  accordance  with  the  terms  of  the  statute  unless  waived 
or  extended  by  the  parties  whose  interests  are  to  be  affected.'' 

V.    The  Sum  Payable  to  Effect  Redemption 


Section 

1070.  Tender  or  payment  of  amount 

due. 

1071.  Notice  of  payment. 

1072.  Redemption  must  be  entire. 
1072a.  Authority  of  agent  to  accept 

less  than  entire  amount. 

1073.  Discharge  in  bankruptcy. 

1074.  Redemption  on  foreclosure  on 

part  of  premises. 

1075.  Payment  of  whole  amount  of 

mortgage  debt. 

1076.  Redemption     of     portion     of 

mortgaged  premises. 

1077.  When  part  only  of  the  debt  is 

due. 

1078.  Default  in  payment  of  instal- 

ment. 

1079.  Mortgage  to  secure  future  ad- 

vances. 


Section 

1080.  Payment     of     prior     incum- 

brances— Taxes. 
1080a.  Compensation    for    improve- 
ments. 
1080b.  Rents  and  profits. 
1080c.  Damages. 

1081.  Redemption     by     subsequent 

mortgagee. 

1082.  Tacking. 

1083.  Consolidating   mortgages. 

1084.  Costs  of  previous  foreclosure. 

1085.  Over-payment  to  prevent  fore- 

closure. 

1086.  Assignment    of    mortgage    on 

redemption. 

1087.  Further     of     assignment     of 

mortgage  on  redemption. 

1088.  Tender. 


§  1070.  Tender  or  payment  of  amount  due. — Tender  or  payment 
of  the  amount  due  on  the  mortgage  is  a  necessary  condition  precedent 
to  redemption.'^  "A  suit  to  redeem  is  a  suit  in  equity,  and  is  subject  to 
the  rule  that  he  who  seeks  equity  must  do  equity.""  If  the  holder  of 


either  before  or  after  execution, 
may  redeem.    P.  S.  1891,  ch.  219,  §  8. 

"  Briggs  V.  Davis,  108  Mass.  322. 

«» Johns  V.  Anchors,  153  Ala.  498, 
45  So.  218;  Heinroth  v.  Frost,  250 
111.  102,  95  N.  B.  65. 

•"Bartleson  v.  Munson,  105  Minn. 
348,  117  N.  W.  512. 

^  Iowa  Loan  &c.  Co.  v.  Kunsch, 
156  Iowa  91,  135  N.  W.  426;  Munro 
V.  Barton,  95  Maine  262,  49  Atl. 
1069;  Cowles  v.  Marble,  37  Mich. 
158;  Fogal  v.  Pirro,  17  Abb.  Pr. 
(N.  Y.)   113,  10  Bosw.  (N.  Y.)  100; 


Childs  y.  Childs,  10  Ohio  St.  339,  75 
Am.  Dec.  512.  By  statute  in  some 
states  an  offer  by  the  plaintiff  in 
his  bill  to  pay  or  perform  the  condi- 
tions of  the  mortgage  has  the  same 
force  as  a  tender  of  payment  or  of 
performance;  as  In  Maine.  Munro 
V.  Barton,  95  Maine  262,  49  Atl. 
1069;  and  Massachusetts.  Putnam 
V.  Putnam,  13  Pick.  (Mass.)  129. 

"Higman  v.  Humes,  133  Ala.  617, 
32  So.  574;  Emerson  v.  Atkinson, 
159  Mass.  356,  34  N.  E.  516,  519, 
per  Allen,  J.;  Fay  v.  Valentine,  12 
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the  mortgage  has  paid  prior  incumbrances  for  the  protection  of  the 
estate,  the  person  redeeming  is  required  to  add  the  amounts  so  paid 
to  the  mortgage  debt,  both  because  the  estate  is  benefited  to  that 
amount,  and  because  the  holder  of  the  mortgage  by  paying  such  in- 
cumbrance is  subrogated  to  the  claim,  and  holds  it  as  a  charge  upon 
the  property  as  much  as  he  does  the  mortgage  to  which  he  has  direct 
title.*  Where  a  prior  mortgage  upon  payment  by  a  junior  mortgagee 
was  discharged  of  record,  and  the  plaintifE  afterward  acquired  his  title 
while  the  defendant's  mortgage  was  apparently  the  only  incumbrance, 
the  defendant  was  allowed  the  amount  so  paid  by  him,  inasmuch  as 
the  whole  amount  claimed  by  him  was  less  than  the  amount  of  his 
own  mortgage  as  it  appeared  of  record.*  But  a  mortgagor  is  not  re- 
quired to  pay  any  demands  of  the  mortgagee  not  embraced  in  or  cov- 
ered by  the  mortgage.^  Where  part  of  a  mortgage  is  fraudulent,  no 
consideration  having  been  received  therefor,  the  mortgagor  may  main- 
tain an  action  to  redeem  by  compelling  the  mortgagee  to  accept  what 
is  admitted  as  valid  and  due." 

If  the  mortgage  be  for  anything  else  than  the  payment  of  money, 
the  condition  of  the  mortgage,  whatever  it  be,  must  be  fulfilled;  and 
when  the  condition  is  fulfilled  the  mortgagor  is  entitled  to  an  entry 
of  satisfaction.'  The  mortgagor  may  also  be  required  to  perform  a 
condition  not  contained  in  the  mortgage ;  as  where  the  mortgagee  con- 
veyed the  estate  to  the  mortgagor  by  a  deed  imposing  a  condition,  and 
took  back  a  purchase-money  mortgage,  the  mortgagor  was  not  allowed 
to  redeem  except  upon  performing  the  condition  of  the  mortgage  and 
that  of  the  deed  as  well.* 

The  sum  payable  to  effect  a  redemption  must  include  not  only  the 
principal  debt  and  interest,  but  whatever  else  is  by  the  contract  a  part 
of  the  mortgage  debt,  as,  for  instance,  an  attorney's  fee  or  insurance 
premiums.^   But  where  a  person  redeeming  was  not  made  a  party  to 

Pick.    (Mass.)    40;    Dary  v.   Kane,  fact  a  mortgage,  the   grantee   was 

158  Mass.  376,  33  N.  E.  527;   Shaw  only  entitled  to  the  amount  secured 

V.  Ahbott,  61  N.  H.  254.  by  the  deed.    Fort  v.  Colby  (Iowa), 

'Dayton  v.   Stahl,  132  Mich.  360,  144  N.  W.  393. 
93  N.   W.   878;    Long  v.   Long,  111  "State   v.   District   Court  of   Sec- 
Mo.  12,  19  S.  W.  537.  ond  Judicial  Dist.,  40  Mont.  173,  105 

*  Davis  V.  Winn,  2  Allen  (Mass.)  Pac.  554. 

111.  'Goldbeck's  App.  (Pa.),  8  Atl.  29. 

"Parmer  v.  Parmer,  74  Ala.  285;  =  Stone  v.  Ellis,  9  Cush.    (Mass.) 

Styles  V.  Dickey,   22   N.  Dak.   515,  95;    Rodda  v.  Needham,  78  Wash. 

134  N.  W.  702.     See   also  Hays  v.  636,  139  Pac.  628. 

Cretin,  102  Md.  695,   62  Atl.  1028.  "American  Mtg.  Co.  v.  Williams, 

Where   a   lease   was   given   to   the  103  Ark.  484,  145  S.  W.  234;   Hos- 

grantor  by  the  grantee  at  the  time  ford  v.  Johnson,  74  Ind.  479;  Mor- 

of  making  the  deed,  which  was  in  ris  v.  Hulme,  71  Kans.  628,  81  Pac. 

43 — Jones  Mtg. — Vol.  II. 
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the  foreclosure  proceedings  lie  is  not  chargeable  with  attorney's  fees 
or  costs.^" 

If  the  contract  as  to  interest  was  deceptive  and  unconscionable  a 
court  of  equity  may  disregard  the  contract  and  decree  redemption 
upon  payment  of  the  principal  sum  and  interest  at  a  reasonable  rate.^^ 
In  case  of  mistake  in  the  amount  recited  in  the  note,  the  redemptioner 
is  only  required  to  tender  the  amount  actually  due  on  the  note  and 
mortgage  as  they  should  have  been  given.^^  If  the  rate  of  interest 
agreed  upon  is  not  usurious  the  contract  rate  may  be  enforced.''  In 
some  states  it  is  held  that  if  the  rate  of  interest  is  usurious,  a  bor- 
rower may  redeem  without  paying  any  interest.'* 

In  redeeming  from  a  purchase-money  mortgage,  the  mortgagor  may 
make  deductions  in  the  mortgage  debt  for  any  defects  in  the  title,  if 
it  was  so  agreed  between  the  parties.  Where,  however,  such  defects 
existed,  but  were  cured  before  the  bringing  of  the  suit  to  redeem,  no 
deductions  should  be  made  on  account  of  such  defects.'^ 

Under  the  statutes  of  some  states  redemption  from  a  foreclosure  sale 
within  the  time  allowed  may  be  made  by  paying  the  purchaser  the 
amount  of  his  bid  with  interest.'"  This  rule  applies  although  the  pur- 
chaser be  the  senior  mortgagee,  and  the  amount  of  his  bid  be  less  than 
the  amount  of  the  mortgage  debt,  and  redemption  is  sought  by  one  in- 
terested in  the  equity  of  redemption  who  was  made  a  party  to  the  fore- 
closure suit.  Such  a  redemption  is  not  a  redemption  from  the  mort- 
gage, but  a  redemption  from  the  sale,  and  is  a  statutory  right.''  But 

169;    Dayton   v.    Dayton,    68    Mich.  "  Means  v.  Anderson,  19  R.  I.  118, 

437,  36  N.  W.  209;  Potter  v.  Schaf-  32  Atl.  82.    See  also  Benson  v.  Bunt- 

fer,    209    Mo.    586,    108    S.    W.    60;  ing,  141  Gal.  462,  75  Pac.  59;  O'Brien 

Lynch  v.  Ryan,  137  Wis.  13,  118  N.  v.  McNeil,  199  Mass.  164,  85  N.  B. 

W.     174.       See     also    Wadleigh    v.  402. 

Phelps,   149    Cal.    627,    87    Pac.    93;  "May  v.  Findley    (Ala.),   66   So. 

Kinkead  v.  Peet,  153  Iowa  199,  132  463. 

N.  W.  1095;  Unangst  v.  Southwick,  "Clark  v.  Nichols,  79  Kans.  612, 

80  Nebr.  112,  113  N.  W.  989.     See  100  Pac.  626. 

Bank  v.  Kelsay,  186  Mo.  648,  85  S.  "Barclift  v.  Fields,  145  Ala.  264, 

W.  538,  as  to  the  time  during  which  41  So.  84. 

interest  should  be  computed.     But  ^°  Dooley  v.  Potter,  146  Mass.  148, 

see  Raski  v.  Wise,  56  Ore.  72,  107  15  N.  E.  499. 

Pac.  984,  in  which  it  was  held  that  "Johns  v.  Anchors,  153  Ala.  498, 

interest  should  not  be  charged.    A  45  So.  218;  Styles  v.  Dickey,  22  N. 

mortgagee  can  not  compel  the  pay-  Dak.  515,  134  N.  W.  702;   State  v. 

ment  of  interest  after  tender  under  Carpenter,   19   Wash.   378,   53   Pac. 

a  deed  absolute  and  retain  the  rents  342. 

and    profits    received    during    the  "Fields  v.  Danenhower,  65  Ark. 

same  period.     Jones  v.  Gillett,  142  392,  46  S.  W.  938;  Wood  v.  Holland, 

Iowa  506, 121  N.  W.  5.  64  Ark.  104,  40  S.  W.  704;   Day  v. 

"Tualatin  Academy  v.  Keene,  59  Cole,  44  Iowa  452;  Tuttle  v.  Dewey, 

Ore.  496.  117  Pac.  424.  44  Iowa  306,  distinguished  on  this 
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one  not  a  party  to  the  foreclosure  can  only  redeem  by  paying  the  full 
amount  of  the  debt.^*  "If  the  effect  of  a  redemption  under  these 
statutes,  when  the  property  has  sold  for  less  than  the  mortgage  debt, 
is  to  restore  the  mortgage  lien,  it  is  obvious  that  there  is  no  limit  to 
the  number  of  sales  that  may  be  made  under  the  same  mortgage.  So 
long  as  any  balance  of  the  debt  remained  unpaid,  and  the  mortgagor 
redeems,  the  mortgagee  may,  if  this  be  the  meaning  of  the  act,  con- 
tinue to'sell  the  property,  thus  piling  up  the  costs  against  the  mort- 
gagor."^® Where  the  mortgage  is  in  the  form  of  an  absolute  deed  the 
grantor  is  entitled  to  a  reconveyance  regardless  of  the  value  of  the 
property.^" 

§  1071.  Notice  of  payment. — The  mortgagee  after  default  is  said 
to  be  entitled  to  notice  of  payment,  on  the  ground  that,  redemption 
being  a  matter  of  equity  only,  the  person  seeking  to  redeem  should 
do  equity  by  allowing  a  reasonable  time  to  the  mortgagee  to  jBnd  a 
new  investment  for  his  money.  According  to  the  English  practice, 
sis  months  is  the  proper  time  of  notice ;  and  if  the  notice  be  not  given, 
six  months'  interest  is  paid  in  lieu  of  notice.^^  Although  some  notice 
is  always  proper  there  is  no  established  rule  or  custom  regulating  it 
in  this  country.  Of  course,  if  the  mortgagee  demands  his  money  no 
notice  is  necessary;  nor  is  there  when  he  has  taken  proceedings  to  en- 
force his  claim  which  amount  to  a  demand.^^ 

§  1072.  Redemption  must  be  entire. — It  is  a  general  rule  that  a 
mortgage  is  an  entire  thing,  and  must  be  redeemed  entire,  and  that 
the  mortgagee  can  not  be  compelled  to  divide  his  debt  and  his  se- 
curity.^^    He  performs  his  whole  duty  when  he  releases  the  entire 

ground   from  Johnson  v.   Harmon,  424;  Bartlett  v.  Franklin,  15  W.  R. 

19  Iowa  56;   State  v.  Carpenter,  19  1077. 

Wash.    378,    53    Pac.    342    (quoting  ""^  Letts  v.  Hutchins,  L.  R.  13  Eq. 

text).  176. 

"  Froelich  v.  SwafEord,  33  S.  Dak.  ^  Gliddon    v.    Andrews,    14    Ala. 

142,  144  N.  W.  925.  733;  Andreas  v.  Hubbard,  50  Conn. 

=»  Fields  V.  Danenhower,  65  Ark.  351;  Meacham  v.  Steele,  93  111.  135; 

392,  395,  46  S.  W.  938,  per  Reddick,  Casler  v.  Byers,  129  111.  657,  22  N. 

J.;  Anderson  v.  Anderson,  129  Ind.  B.  507;  Knowles  v.  Rablin,  20  Iowa 

573,  29  N.  E.  35;  Hervey  v.  Krost,  101;    White  v.  Hampton,  13   Iowa 

116  Ind.  268,  19  N.  E.  125;  Todd  v.  259;   Street  v.  Beal,  16  Iowa  68,  85 

Davey,  60  Iowa  532,  15  N.  W.  421;  Am.  Dec.  504;   Douglass  v.  Bishop. 

Maklbben  v.  Arndt,  88  Ky.  180,  10  27  Iowa  214;   Spurgin  v.  Adamson, 

S.  W.  642.  62  Iowa  661,  18  N.  W.  293;   Lamb 

"Rodda   V.    Needham,    78    Wash.  v.   Montague,  112  Mass.   352;    Mer- 

636,  139  Pac.  628.  ritt  v.   Hosmer,   11    Gray    (Mass.) 

"Fisher  Mort.  §  1272,  3d.  ed.;  276,  71  Am.  Dec.  713;  Boqut  v.  Co- 
Browne  V.   Lockhart,  10   Sim,  420,  burn,  27  Barb.  (N.  Y.)  230;  Robin- 
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estate  upon  receiving  payment  of  the  whole  debt  in  one  payment.  The 
fact  that  the  mortgaged  premises  have  subsequently  become  divided, 
and  are  held  in  separate  parcels  by  different  owners,  does  not  concern 
him,  or  put  him  under  any  obligation  to  receive  payment  of  his  mort- 
gage in  parts  from  the  different  owners.^*  Redemption  can  be  had 
only  upon  paying  the  whole  amount  of  the  mortgage  debt.  "This  is 
requisite  to  redemption  by  the  owner  of  a  portion  only  of  the  mort- 
gaged premises.  The  mortgagee  can  not  as  a  rule  be  required  upon 
the  basis  of  an  apportionment  to  take  a  sum  less  than  the  whole 
amount  due  him,  and  release  the  lien  of  his  mortgage  upon  any  of 
such  premises.  The  relief  of  such  owner  redeeming  is  in  his  remedy, 
founded  upon  the  principle  of  subrogation  to  the  rights  of  the  mort- 
gagee, against  the  other  portions  of  the  mortgaged  premises,  and  to 
thus  seek  or  compel  contribution."  Therefore  a  decree  can  not  be 
entered  that  on  payment  of  the  declared  proportionate  share  of  any 
lot  it  shall  be  released  from  the  lien  of  the  mortgage.^^  There  may  be 
a  redemption  of  a  portion  of  the  mortgaged  land  with  the  consent  of 
the  mortgagee.^® 

On  a  bill  to  redeem,  a  prior  conditional  judgment  on  a  writ  of  entry 
to  foreclose  is  conclusive  evidence  of  the  amount  then  due  on  the 
mortgage.^^ 

The  rule  is  the  same  although  two  separate  estates  are  mortgaged 
by  distinct  deeds,  in  case  the  condition  of  each  is  to  pay  one  and  the 
same  mortgage  debt.  A  creditor  who  levies  an  execution  upon  one 
estate  becomes  entitled  to  redeem  both  estates  upon  payment  of  the 
whole  mortgage  debt ;  but  he  can  not  be  permitted  to  redeem  only  the 
estate  levied  upon,  by  paying  such  proportion  of  the  mortgage  debt  as 
that  estate  bears  to  the  value  of  the  whole  mortgaged  premises.  The 
debt  being  one,  the  mortgage  is  one  also.  The  unity  of  the  debt  makes 

son  V.  Fife,  3  Ohio  St.  551;    Lan-  L.  Ins.  Co.  v.  Easton  &  Amboy  R. 

ning  V.  Smith,  1  Parsons  Sel.  Cas.  Co.,  38  N.  J.  Eq.  132. 

(Pa.)    13;   Palk  v.  Clinton,  12  Ves.  =» Ferry  v.  Miller,  164  Mich.  429, 

48;  Cholmondeley  v.  Clinton,  2  Jac.  129   N.   W.  721;    Dougherty  v.   Ku- 

&  W.    1,   189.     See   also   Clarke   v.  bat,   67   Nebr.   269,   93   N.   W.   317; 

Cowan,  206  Mass.  252,  92  N.  E.  474.  Coffin  v.  Parker,  127  N.  Y.  117,  27 

^Andreas  v.  Hubbard,  50  Conn.  N.  E.  814. 
351;  Lyon  v.  Robbins,  45  Conn.  513;  "Kerse  v.  Miller,  169  Mass.  44,  47 
Meacham  v.  Steele,  93  111.  135;  N.  E.  504;  Van  Kronker  v.  Bast- 
Johnson  V.  Candage,  31  Maine  28;  man,  7  Mete.  (Mass.)  157;  Gibson 
Smith  V.  Kelley,  27  Maine  237,  46  v.  Crehore,  5  Pick.  (Mass.)  146; 
Am.  Dec.  595;  Clarke  v.  Cowan,  206  Dougherty  v.  Kubat,  67  Nebr.  269, 
Mass.  252,  92  N.  E.  474;  Mullanphy  93  N.  W.  317. 

V.    Simpson,    4    Mo.    319.      But   see  "Stevens     v.      Miner,      5     Gray 

Morse  v.  Smith,  83  111.  396;  Mutual  (Mass.)  429,  n.;  Sparhawk  v.  Wills, 

5  Gray  (Mass.)  423. 
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the  equity  of  redemption,  though  created  by  two  instmments,  one  and 
indivisible.'^ 

Where  two  mortgages  are  made,  each  upon  an  undivided  half  in- 
terest, a  purchaser  who  has  assumed  the  payment  of  both  mortgages 
can  not  redeem  one  without  the  other.  By  force  of  his  agreement  the 
two  mortgages  are  consolidated  into  one.^" 

§  1072a.    Authority  of  agent  to  accept  less  than  entire  amount. — 

The  sheriff  conducting  a  foreclosure  sale  is  the  statutory  agent  of  the 
mortgagee  to  receive  the  redemption  money  and  has  no  power  to 
waive  payment  of  any  part  thereof.  This  is  an  application  of  the 
familiar  principle  that  an  agent  to  collect  has  no  authority  to  accept 
less  than  the  principal  debt,  nor  to  compromise  the  claim  or  to  allow 
any  extension  thereon.^" 

§  1073.  Discharge  in  bankruptcy. — The  fact  that  the  mortgagee 
has  proved  against  the  insolvent  estate  of  a  deceased  mortgagor  the 
mortgage  debt,  less  the  full  estimated  value  of  the  land,  and  has  re- 
ceived a  dividend  on  that  amount,  does  not  preclude  his  claiming  the 
full  amount  remaining  due  on  the  mortgage  upon  a  bill  to  redeem 
subsequently  brought  against  him  by  one  who  has  purchased  the  equity 
of  redemption  from  the  heirs  at  law.^^  And  the  fact  that  the  mort- 
gagor has  obtained  a  discharge,  under  bankruptcy  or  insolvency  pro- 
ceedings, from  his  personal  liability  for  the  mortgage  debt,  does  not 
in  any  way  relieve  him  from  paying  the  debt  in  full  upon  redemp- 
tion, whatever  may  be  the  value  of  the  property.^^ 

§  1074.  Redemption  on  foreclosure  on  part  of  premises. — ^When 
the  mortgagee  has  foreclosed  a  part  of  the  premises,  redemption  may 
be  made  of  the  remaining  portion  of  the  premises  upon  payment  of 
the  remaining  part  of  the  debt.^^  Land  subject  to  a  mortgage  was 
sold  with  full  covenants  of  warranty  in  two  lots  to  different  persons 
at  different  times,  and  the  mortgagee  afterward  entered  upon  both 
lots  for  foreclosure,  and  the  foreclosure  became  absolute  as  to  the  lot 
last  sold;  whereupon  the  owner  of  the  lot  first  sold  brought  a  bill  to 

=»  Franklin    v.    Gorham,    2    Day  Childs  v.  Childs,  10  Ohio  St.  339,  75 

(Conn.)  142,  2  Am.  Dec.  86.  Am.  Dec.  512. 

» Wells  V.  tucker,  57  Vt.  223.  '=' Dukes  v.  Turner,  44  Iowa  575, 

"Heitsch  v.  Minneapolis  Thresh-  579,    distinguished    from    Street   v. 

Ing  Mach.  Co.  (N.  Dak.),  150  N.  W.  Beal,  16  Iowa  68,  85  Am.  Dec.  504, 

457.  where   the   mortgagee   retained   all 

"Davis  V.  Winn,  2  Allen  (Mass.)  the   property.     See    also   Miller   v. 

111.  Wheeler,   147   Ky.   131,   143    S.   W. 

"Kezer  v.  Clifford,  59  N.  H.  208;  1028. 
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redeem,  and  was  allowed  to  do  so  upon  paying  the  balance  due  upon 
the  mortgage  debt,  after  deducting  the  full  value  of  the  other  lot  with 
the  buildings  upon  it;  and  it  was  regarded  as  immaterial  that  the 
buildings  were  erected  after  the  sale  by  the  mortgagor.^*  The  mort- 
gagee having  appropriated  one  lot  to  the  payment  of  the  mortgage 
debt,  the  other  tract  is,  to  the  extent  of  the  value  of  the  lot  appro- 
priated, relieved  from  the  burden  of  the  mortgage.^' 

A  mortgagor  may  redeem  any  parcel  which  has  been  sold  separately 
by  paying  the  amount  for  which  such  parcel  sold  with  taxes,  interest 
and  costs.^° 

And  so  redemption  may  be  made  of  a  part  where  the  mortgage  has 
been  foreclosed  without  making  all  of  the  several  owners  of  the  land 
parties  to  the  suit,  and  the  mortgagee  has  purchased  at  the  sale,  be- 
cause he  has  by  such  proceeding  and  purchase  voluntarily  severed  his 
right,  and  obtained  an  indefeasible  title  to  part  of  the  land  and  only 
a  defeasible  title  to  another  part.  The  owner  not  made  a  party  may 
redeem  the  portion  owned  by  him  on  paying  a  part  of  the  mortgage 
debt  bearing  such  a  proportiop.  to  the  whole  as  the  value  of  his  land 
bears  to  that  of  the  whole  mortgaged  premises.^'  Two  persons  own- 
ing land  in  common  made  a  mortgage  of  it,  and  one  of  them  after- 
ward mortgaged  his  undivided  half  to  another  person.  The  first 
mortgagee  obtained  a  decree  of  foreclosure  and  sale  in  a  suit  in  which 
the  second  mortgagee  was  not  made  a  party.  It  was  held  that  the 
second  mortgagee,  not  being  bound  by  the  foreclosure,  might  redeem 
an  undivided  half  upon  payment  of  the  whole  mortgage,  less  one-half 
the  proceeds  of  the  foreclosure  sale  of  the  whole  land.^' 

The  authorities  on  this  subject  are  not,  however,  altogether  uni- 
form.*" In  some  cases  the  general  rule  in  regard  to  redeeming  the 
entire  interest  is  so  far  adhered  to  that  the  mortgagee  is  allowed  to 

"George     v.     Wood,     11     Allen  N.  E.  720;    State  v.  Carpenter,  19 

(Mass.)  41.    See  Fogal  v.  Pirro,  10  Wash.  378,  53  Pac.  342. 

Bosw.  (N.  Y.)  100.    The  mortgagee  "Green  v.  Dixon,  9  Wis.  532;  Wil- 

may  deduct  the  costs  of  the  fore-  son  r.  Tarter,  22  Ore.  504,  30  Pac. 

closure  suit  from  the  amount  to  be  499  (quoting  text), 

credited  upon  the  mortgage  debt  for  "  Kirkham  v.  Dupont,  14  Cal.  559. 

the    value    of   the    land    foreclosed.  See  also  Frink  v.  Murphy,  21  Cal. 

with   interest   on   such   costs   from  108,   81   Am.   Dec.   149;    Grattan  v. 

the  date  of  the  decree  of  foreclo-  Wiggins,  23  Cal.  16.    But  see  Lau- 

sure.     Dooley  v.  Potter,  140  Mass.  riat  v.  Stratton,  6  Sawyer  (U.  S.) 

148,  15  N.  E.  499.  339. 

"Dooley  v.  Potter,  140  Mass.  49,  =»In  Pitts  v.  American  Freehold 

2  N.  E.  935.  Land   Mtg.   Co.,   123   Ala.   469,  472, 

*■  Senft  V.  Vanek,  209  111.  361,  70  26  So.  286.   The  question  was  raised 

but  not  decided. 
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elect  whether  the  part  owner  seeking  to  redeem  shall  pay  the  entire 
amount  due  under  the  mortgage,  and  so  redeem  all  the  property  sold, 
or  shall  pay  a  proportional  part  of  that  amount,  and  redeem  merely 
the  piece  of  which  he  was  the  owner.*" 

§  1075.  Payment  of  whole  amount  of  mortgage  debt. — One  who 
redeems  after  a  foreclosure  sale  must  pay  the  whole  amount  of  the 
mortgage  debt,  although  the  land  sold  for  a  less  sum.''^  The  grounds 
for  this  rule  are  clearly  stated  by  Mr.  Justice  Bradley  of  the  United 
States  Supreme  Court:  "To  redeem  property  which  has  been  sold 
under  a  mortgage  for  less  than  the  mortgage  debt,  it  is  not  sufiBcient 
to  tender  the  amount  of  the  sale.  The  whole  mortgage  debt  must 
be  tendered  or  paid  into  court.  The  party  offering  to  redeem  pro- 
ceeds upon  the  hypothesis  that,  as  to  him,  the  mortgage  has  never 
been  foreclosed  and  is  still  in  existence.  Therefore  he  can  only  lift 
it  by  paying  it.  The  money  will  be  subject  to  distribution  between  the 
mortgagee  and  the  purchaser  in  equitable  proportions,  so  as  to  reim- 
burse the  latter  his  purchase-money,  and  pay  the  former  the  balance 
of  his  debt."*''  The  mortgagor  is  not  required  to  pay  a  greater  amount 
than  the  debt  with  interest  and  expenses  although  the  considera- 
tion on  foreclosure  sale  appeared  to  be  greater  than  such  amount.*^ 
In  case  the  mortgagee  has  bid  in  the  property  and  afterward  sold  por- 
tions of  it  to  others,  the  money  paid  in  redemption  should  be  dis- 
tributed among  the  grantees  on  the  basis  of  the  prices  paid  by  them 
for  their  purchases,  and  in  the  order  of  the  conveyances  to  them.** 

A  junior  incumbrancer  who,  not  having  been  made  a  party  to  a 
foreclosure  of  a  prior  mortgage,  afterward  redeems,  redeems  not  the 
premises,  strictly  speaking,  but  the  prior  incumbrance;  and  he  is  en- 

"Boqut  r.  Coburn,  27  Barb.   (N.  Minn.    13;    Benedict   v.    Oilman,    4 

T.)   230;   Wilson  v.  Tarter,  22  Ore.  Paige  (N.  Y.)  58;  Vroom  v.  Ditmas, 

504,  30  Pac.  499.  4    Paige    (N.    Y.)    526;    Raynor   v. 

"McOough   V.    Sweetzer,    97    Ala.  Selmes,  52  N.  Y.  579;    Robinson  v. 

361,  12  So.  162;  Weyant  v.  Murphy,  Ryan,  25  N.  Y.  320;   Oage  v.  Brew- 

78  Cal.  278,  20  Pac.  568,  12  Am.  St.  ster,  31   N.   Y.   218.     This  rule  ap- 

50;   Shumate  v.  McLendon,  120  Oa.  plies  to  one  not  made  a  party  to 

396,  48  S.   E.  10;    Cummins  v.  Mc-  the  foreclosure  proceedings.   Dough- 

Dade,   118    Ga.    612,   45    S.    E.   479;  erty  v.  Kubat,  67  Nebr.  269,  93  N. 

Bradley  v.   Snyder,   14   111.   263,   58  W.  317.     See  ante  §  1067. 

Am.  Dec.  564;  Hosford  v.  Johnson,  *>  Collins  v.   Riggs,   14  Wall.    (U. 

74  Ind.  479;  Johnson  v.  Harmon,  19  S.)  491. 

Iowa  56;   Evans  v.  Kahr,  60  Kans.  *Bean  v.  Pearce,  151  Ala.  165,  44 

719,  57  Pac.  950,  58  Pac.  467;  Pow-  So.  83. 

ers  v.  Oolden  Lumber  Co.,  43  Mich.  "Davis  v.  Duffle,  18  Abb.  Pr.  (N. 

468,  5  N.  W.  656;  Baker  v.  Pierson,  Y.)  360. 
6  Mich.  522;   Martin  v.  Fridley,  23 
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titled,  not  to  a  conveyance  of  the  premises,  but  to  an  assignment  of 
the  security.  *°  Therefore  if  the  prior  mortgagee  in  such  case  has  be- 
come the  purchaser  at  the  foreclosure  sale,  and  has  thus  acquired  the 
equity  of  redemption  of  the  mortgaged  premises,  the  junior  mort- 
gagee upon  redeeming  is  not  entitled  to  a  conveyance  of  the  estate, 
but  to  an  assignment  of  the  prior  mortgage;  whereupon  the  prior 
mortgagee,  as  ovirner  of  the  equity  of  redemption,  may,  if  he  choose, 
pay  the  amount  due  upon  the  junior  mortgage,  redeeming  that.*"  The 
decree  in,  such  case  -would  be  that  the  junior  mortgagee  redeem  the 
first  mortgage ;  that  the  first  mortgagee,  as  owner  of  the  equity  of  re- 
demption, redeem  from  the  junior  mortgage,  and  if  he  fail  to  do  so 
that  the  premises  be  sold,  and  out  of  the  proceeds  there  be  paid,  first, 
the  first  mortgage  and  interest,  together  with  any  claim  for  repairs 
the  prior  mortgagee  may  have  made  upon  the  premises  while  in  pos- 
session ;  second,  the  remainder  to  the  payment  of  the  second  mortgage 
and  interest  upon  it,  and,  in  case  there  be  a  surplus,  this  to  be  paid  to 
the  first  mortgagee  as  owner  of  the  equity  of  redemption.*^ 

In  case  a  mortgagor  or  owner  of  the  equity  of  redemption  redeem 
after  a  foreclosure  sale  to  which  he  was  not  made  a  party,  and  the  pur- 
chaser has.  entered  into  possession,  the  amount  to  be  paid  in  order  to 
efiect  a  redemption  is  the  amount  of  the  mortgage  debt  with  interest, 
and  the  value  of  improvements  made  by  the  purchaser,  less  the  rents 
and  profits  received  by  him.*' 

§  1076,  Redemptioa  of  portion  of  mortgaged  premises. — ^Under 
special  circumstances  redemption  of  a  portion  of  the  mortgaged  estate 
may  be  made  without  paying  the  mortgage  debt,  or  even  contributing 
toward  it ;  as,  for  instance,  where  the  owner  of  such  portion  held  under 
a  warranty  deed,  and  the  remaiuing  portion,  which  was  sufficient  to 
satisfy  the  mortgage  debt  in  full,  was  owned  by  the  assignee  of  the 
mortgage.**  Another  exception  is  made  in  favor  of  a  railway  or 
other  corporation  to  which  a  right  to  take  land  has  been  granted  by 
a  general  law  or  a.  special  act.  In  such  case  the  corporation,  upon 
taking  the  land  necessary  for  its  right  of  way,  may  redeem  such  part 

"Poole  T.  Johnson,  62  Iowa  611,  511;  Renard  v.  Brown,  7  Nebr.  449, 

17  N.  W.  900;   Renard  v.  Brown,  7  '"Barrett   v.    Blackmar,    47    Iowa 

Nebr.  449;  Pardee  v.  Van  Anken,  3  565;    Walton    v.    Bagley,    47    Mich. 

Barb.  (N.  Y.)  534,  537;  Coughanour  385,  11   N.  W.  209;   Van  Duyne  v. 

V.  Hutchinson,  41  Ore.  419,  69  Pac.  Shann,  30  N.  J.  Eq.  6. 

68;  Fell  v.  Brown,  2  Bro.  C.  C.  276.  "Bradley     v.     George,     2     Allen 

« Smith  V.  Shay,  62  Iowa  119,  17  (Mass.)     392.      See    also    Pitts    v. 

N.  W.  444   (quoting  text).  American  FreehcldiLand  Mtg.  Co., 

"Catterlin  v.  Armstrong,  79  Ind.  157  Ala.  56,  47  So.  242. 
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of  a  mortgage  as  covers  the  land  so  taken  -without  paying  the  whole 
mortgage  debt.^"  By  agreement  one  may  be  entitled  to  redeem  a 
part  of  the  mortgaged  land.  Thus  where,  pending  a  foreclosure,  the 
owner  conveyed  the  land  to  the  mortgagee  upon  consideration  of  the 
mortgagee's  agreeing  to  allow  the  owner  to  redeem  part  of  the  land 
for  a  certain  sum,  and  thereupon  a  decree  of  foreclosure  was  entered 
to  cut  off  subsequent  incumbrancers,  the  owner  was  entitled  to  redeem 
according  to  the  agreement,  regardless  of  the  decree  of  foreclosure. 
The  courts  will  enforce  such  an  agreement.^^  When  a  mortgagee 
enters  to  foreclose  for  a  breach  of  condition  in  the  nonpayment  of 
interest,  and  the  mortgagor  brings  a  bill  to  redeem,  pending  which 
the  principal  becomes  due,  he  is  not  entitled  to  a  decree  except  upon 
paying  the  whole  sum  then  due,  both  principal  and  interest.^^ 

§  1077.  "When  part  only  of  the  debt  is  due. — When  an  entry  has 
been  made  for  a  breach  of  condition  in  the  nonpayment  of  one  of 
several  sums  secured  by  the  mortgage,  and  the  mortgagor  wishes  to  re- 
deem, the  mortgagee  is  not  obliged  to  accept  the  amounts  not  yet  due ; 
but  to  avoid  the  manifest  injustice  of  a  foreclosure,  the  court  will 
make  a  special  decree,  upon  payment  of  the  sum  due,  declaring  that 
the  proceedings  shall  stand  open,  leaving  the  mortgagee  in  possession 
until  the  further  sum  shall  become  due.'**  The  mortgagor  on  paying 
all  that  is  due,  and  thus  performing  the  condition  so  far  as  he  is  able, 
regains  the  title  of  the  estate.  But  if  all  the  sums  have  become  pay- 
able before  the  mortgagor  brings  his  bill  to  redeem,  he  must  pay  the 
whole  sum  due  on  the  mortgage,  and  not  merely  the  sum  for  the  non- 
payment of  which  the  entry  was  made,  before  he  is  entitled  to  a  de- 
cree.°* 

The  remedy  of  a  mortgagor,  or  of  one  claiming  under  him,  entitled 
to  redemption,  is  by  a  bill  in  equity,  and  can  not  be  obtained  in  a  suit 
at  law.  His  estate  is  only  an  equitable  one.^'  When,  therefore,  the 
mortgagor  seeks  to  regain  his  legal  estate  and  the  possession  of  it  in  a 
court  of  equity,  he  must  do  equity  to  the  mortgagee  by  paying  all  that 
is  actually  due  upon  the  mortgage  up  to  the  time  of  redemption;  so 

"Nortli  Hudson  County  R.  Co.  v.  (Mass.)  259,  16  Am.  Dec.  394.    See 

Booraem,  28  N.   J.   Eq.   450;    Dows  also   Hawkinson   v.   Banaghan,   203 

v.   Congdon,   16   How.   Pr.    (N.   Y.)  Mass.  591,  89  N.  E.  1054. 

571.  "Mann   v.   Richardson,    21   Plck- 

"  Union  Mut.  L.  Ins.  Co.  v.  Kirc-  (Mass.)    355;    Deming  v.  Comings, 

hoff,  133  111.  368,  27  N.  E.  91.  11  N.  H.  474. 

"^  Adams     v.     Brown,     7     Gush.  »=  Smith  v.  Anders,  21  Ala.   782; 

(Mass.)  220.  Pearce  v.  Savage,  45  Maine  90. 

"  Saunders     v.     Frost,     5     Pick. 
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that  if  the  mortgagee  has  entered  for  a  breach  of  the  condition  by  non- 
payment of  interest,  and  the  principal  becomes  due  pending  the  mort- 
gagor's bill  to  redeem,  a  decree  for  redemption  can  only  be  had  upon 
payment  of  both  principal  and  interest."' 

The  rule  is  the  same  when  foreclosure  is  effected  by  suit  in  equity, 
and  a  decree  is  obtained  upon  one  note  before  the  maturity  of  others. 
Eedemption  may  be  had  by  the  payment  of  this  note  before  completion 
of  the  sale,  leaving  the  premises  subject  to  the  notes  not  due.^'  When 
redemption  is  allowed  after  sale,  and  the  holder  of  the  first  maturing 
note  forecloses,  the  holder  of  a  note  subsequently  maturing  may  re- 
deem from  the  foreclosure  sale,  and  may  himself  foreclose  for  the 
satisfaction  of  his  own  note,  and  not  for  the  amount  paid  by  him  to 
redeem  from  the  first  foreclosure.  The  holders  of  the  several  notes 
have  the  same  right  to  redeem  that  they  would  have  if  the  notes  were 
secured  by  separate  mortgages."*  In  the  same  way  if  the  plaintiff 
has  two  mortgages  upon  the  same  premises,  one  of  which  is  due  and 
the  other  not  due,  redemption  may  be  had  upon  payment  of  that  only 
which  is  due."'  Where  each  of  the  mortgages  which  one  makes  to 
the  same  person  as  security  is  a  separate  transaction,  he  may  redeem 
each  conveyance  on  paying  the  debt  it  was  given  to  secure.*" 

§  1078.  Default  in  payment  of  instalment. — Sometimes  it  is  pro- 
vided in  the  mortgage  that  upon  default  the  whole  sum  shall  become 
due  immediately,  and  in  such  case  the  rule  generally  is,  that  the 
premises  may  be  foreclosed  or  sold  under  a  power  for  the  payment  of 
the  whole  debt,  and  that  the  mortgagor  will  not  be  allowed  to  redeem 
that  part  of  the  debt  merely  upon  which  the  default  occurred,  and  to 
have  the  mortgage  continue  as  to  the  part  not  due."^  In  Illinois, 
however,  such  a  provision  has  been  regarded  in  the  nature  of  a  penalty, 
and  relief  against  it  is  given  in  equity  upon  payment  of  the  instalment 
due  with  interest,  and  costs  incurred  in  any  proceeding  to  sell  under 
a  power  or  in  a  foreclosure  suit."^ 

§  1079.  Mortgage  to  secure  future  advances. — If  a  mortgage  be 
given  to  secure  advances  to  be  made  to  the  mortgagor,  and  further 

=°  Adams     v.     Brown,     7     Cush.  ™Lamson    v.    Sutherland,    13   Vt. 

(Mass.)    220;    Mann  v.  Richardson,  309. 

21    Pick.     (Mass.)     355.      See    also  ™ Clark   v.    Seagraves,    186    Mass. 

Machold   v.    Farnau,    20    Idaho    80,  430,  71  N.  E.  813.    But  see  Compton 

117  Pac.  408.  v.  Jesup,  68  Fed.  263. 

"  Hocker  v.  Reas,  18  Cal.  650.  "  Stinson  v.  Pepper,  10  Biss.   (U. 

■*  Preston  v.   Hodgen,   50   111.   56;  S.)   107;   Williams  v.  Dickerson,  66 

Davis   V.    Langsdale,    41    Ind.    399;  Iowa  105,  23  N.  W.  286.     See  ante 

State    Bank   v.    Tweedy,    8    Blackf.  §  76,  post  §§  1176-1186. 

(Ind.)  ,447,  46  Am.  Dec.  486.  "Tiernan  v.  Hinman,  16  111.  400. 
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advances  are  made  under  an  oral  agreement  that  the  mortgage  shall 
secure  them,  neither  the  mortgagor  nor  any  one  having  no  higher 
equity  can  redeem  without  allowing  for  such  advances."'  A  mortgage 
can  not,  by  such  an  agreement,  be  continued  in  force  as  security  for 
a  new  indebtedness  not  embraced  in  the  terms  of  its  condition ;  yet  if 
the  mortgagee  has  advanced  money  to  the  mortgagor  on  the  strength 
of  such  an  agreement,  a  court  of  equity  will  not  aid  the  mortgagor, 
or  any  one  who  has  purchased  from  him  with  knowledge  of  the  facts, 
in  obtaining  a  discharge  of  the  mortgage.**  If  a  mortgagee  holding 
the  title  absolutely  make  unauthorized  advances  to  other  persons  for 
such  a  purpose  as  cutting  timber  upon  the  lands,  the  mortgagor  can 
redeem  without  paying  them;"°  but  if  he  make  further  advances  to 
the  mortgagor  or  on  his  order,  these  should  be  allowed  him  on  a  bill 
to  redeem."" 

AVliere  a  mortgage  is  given  as  security  for  a  loan,  and  future  ad- 
vances agreed  in  writing  to  be  made  on  the  performance  of  certain 
conditions,  it  would  seem  that  the  mortgage  could  not  be  redeemed  by 
payment  of  the  loan  actually  advanced,  so  long  as  the  liability,  under 
the  agreement  to  make  future  advances,  is  outstanding;  and  it  was  so 
decided  in  a  ease  where  an  assignee  of  the  equity  of  redemption,  who 
sought  to  redeem  the  mortgage  on  payment  of  the  loan  without  in- 
demnifying against  the  mortgagee's  agreement  to  make  future  ad- 
vances, had  acquired  his  title  by  a  deed  in  which  the  land  was  de- 
scribed as  subject  to  a  mortgage  of  $4,000,  the  whole  amount  of  the 
loan  and  future  advances,  and  the  obligation  for  future  advances  had 
been  assigned  by  the  mortgagor  to  a  person  who  claimed  that  the  mort- 
gagee should  hold  the  mortgage  undischarged  as  security  for  him."^ 
In  one  of  the  cases  where  a  mortgagee  made  advances  to  the  mortgagor 
after  the  execution  of  the  mortgage  under  an  oral  agreement  that  the 
mortgage  should  be  security  therefor,  it  was  held  that  the  mortgagor 
was  not  entitled  to  redeem  without  payment  of  such  advances."* 

§  1080.    Payment  of  prior,  incumbrances — Taxes. — A  mortgagee 
who  has  paid  a  prior  mortgage  or  other  incumbrance  upon  the  land 

■"Bush  V.  Walker,  9  Ky.  L.  777,  6  Upton  v.  Nat.  Bank,  120  Mass.  153; 

S.  W.  717;    Ogle  v.   Ship,  1  A.  K.  Joslyn  v.  Wyman,  5  Allen  (Mass.) 

Marsh  (Ky.)  287;  Reed  v.  Lansdale,  62. 

Hardin   (Ky.)    8;    Stone  v.  Lane,  10  »=  Kelly  v.  Falconer,  45  N.  Y.  42. 

Allen   (Mass.)   74;   Merchants'  State  "Williamson  v.   Downs,   34  Miss. 

Bank  v.  Tufts,  14  N.  Dak.  238,  103  402. 

N.   W.   760,   116   Am.    St.   682.     See  <"  Cox  v.  Hoxie,  115  Mass.  120. 

ante  §  360.  °« Carpenter  v.  Plagge,  192  111.  82, 

«*  Brown  v.  Gaffney,  32   111.  251;  61  N.  E.  530. 
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is  entitled  to  be  repaid  this  amount,  as  veil  as  Ms  own  mortgage, 
when  the  mortgagor  comes  to  redeem.""  In  addition  to  the  rights 
the  mortgagee  had  before,  he  is  subrogated  to  those  which  were  a 
charge  upon  the  land  in  the  hands  of  the  prior  incumbrancer  whom 
he  has  paid/"  whether  such  incumbrance  is  a  mortgage,  a  judgment,'"- 
or  a  rent-charge.'^  If  the  outstanding  incumbrance  embraced  not 
only  the  land  covered  by  his  mortgage,  but  also  other  lands,  he  may 
recover  from  the  owner  of  such  other  lands  his  proportion  of  such 
incumbrance.'^  In  the  same  way  the  mortgagee  is  protected  in  the 
payment  of  taxes  upon  the  mortgaged  premises,  although  the  mort- 
gage does  not  provide  for  the  repayment  of  money  paid  by  the  mort- 
gagee for  this  purpose;'*  or  in  the  payment  of  any  valid  assessment 


"^Grigg  V.  Banks,  59  Ala.  311; 
Whittaker  v.  Wright,  35  Ark.  511; 
Hosier  v.  Norton,  83  111.  519;  Har- 
per v.  Ely,  70  111.  581;  Spurgln  v. 
Adamson,  70  Iowa  468,  30  N.  W. 
806;  Arnold  v.  Foot,  7  B.  Mon. 
(Ky.)  66;  Kerse  v.  Miller,  169 
Mass.  44,  47  N.  E.  504;  Connecticut 
Mut.  L.  Ins.  Co.  V.  Bulte,  45  Mich. 
113,  7  N.  W.  707;  Horrigan  v.  Well- 
muth,  77  Mo.  542;  Bourgeois  v.  Ga- 
pen,  58  Nebr.  364,  78  N.  W.  639; 
Johnson  v.  Payne,  11  Nebr.  269,  9 
N.  "W.  81;  Weld  v.  Sabin,  20  N.  H. 
533,  51  Am.  Dec.  240;  Page  v.  Fos- 
ter, 7  N.  H.  392.  By  statute  in  In- 
diana: Acts  1879,  ch.  79.  But  see 
MacGregor  v.  Pierce,  17  S.  Dak.  51, 

95  N.  W.  281.  See  ante  §§  357,  714, 
post  §  1134. 

™Jenness  v.  Robinson,  10  N.  H. 
215. 

"Silver  Lake  Bank  v.  North,  4 
Johns.  Ch.  (N.  Y.)  370. 

"Robinson  v.  Ryan,  25  N.  Y.  320. 

•"Lyman  v.  Little,  15  Vt.  576. 

"Windett  v.  Union  Ins.  Co.,  144 
U.  S.  581,  12  S.  Ct.  751;  Ringo  v. 
Woodrufe,  43  Ark.  469,  498;  Lester 
V.  Richardson,  69  Ark.  198,  62  S. 
W.  62;  Du  Bois  v.  Bowles,  30  Colo. 
44,  69  Pac.  1067;  Jackson  v.  Relf, 
26  Fla.  465,  8  So.  184;  Ferris  v. 
Van  Ingen,  110  Ga.  102,  35  S.  E. 
347;  Athens  Bank  v.  Danforth,  80 
•  Ga.  55,  7  S.  E.  546;   Pratt  v.  Pratt, 

96  111.  184;  Stiger  v.  Bent,  111  111. 
328;  Stlllman  v.  Rosenberg  (Iowa), 
78  N.  W.  913;  Broquet  v.  Sterling, 
56  Iowa  357,  9  N.  W.  301;  Devin 
V.  Eagleson,  79  Iowa  269,  44  N.  W. 


545;  Strong  v.  Burdick,  52  Iowa 
630,  3  N.  W.  707;  Walton  v.  Bagley, 
47  Mich.  385,  11  N.  W.  209;  Town- 
send  V.  Case  Threshing  Mach.  Co.,. 
31  Nebr.  836,  48  N.  W.  899;  Rankin 
V.  Coar,  46  N.  J.  Eq.  566,  22  Atl. 
177;  Kortright  v.  Cady,  23  Barb. 
(N.  Y.)  490;  Faure  v.  Winans, 
Hopk.  (N.  Y.)  283,  14  Am.  Dec.  545; 
Eagle  F.  Ins.  Co.  v.  Pell,  2  Edw. 
(N.  Y.)  631;  Robinson  v.  Ryan,  25 
N.  Y.  320;  Smith  v.  Roberts,  91  N. 
Y.  470;  Lynch  v.  Ryan,  137  Wis. 
13,  118  N.  W.  174.  As  to  taxes  paid 
after  the  mortgage  is  merged  in  a 
judgment,  see  also  McCrossen  v. 
Harris,  35  Kans.  178;  Crummett  v. 
Littlefield,  98  Maine  317,  56  Atl. 
1053.  In  Kelso  v.  Norton  (Kans.), 
87  Pac.  184,  it  was  held  that  the 
mortgagee  was  entitled  to  interest 
on  taxes  paid  by  him.  As  to  the 
personal  liability  of  the  owner  of 
the  equity  of  redemption  to  the 
mortgagee  for  taxes  which  the 
owner  has  omitted  to  pay,  and 
the  mortgagee  has  been  obliged 
to  pay  in  order  to  save  the  prop- 
erty from  sale,  see  Hogg  v.  Long- 
streth,  97  Pa.  St.  255.  In  Michi- 
gan, however,  it  is  said  that  money 
paid  by  a  mortgagee  for  taxes,  to 
prevent  a  tax  sale,  does  not  consti- 
tute a  lien  apart  from  the  mort- 
gage, but  is  discharged  when  the 
mortgage  is  satisfied,  and  there  can 
be  no  subsequent  proceeding  to  en- 
force the  tax  lien  as  against  the 
mortgagor.  Vincent  v.  Moore,  51 
Mich.  618,  17  N.  W.  81;  Macomb  v. 
Prentis,  78  Mich.  255,  44  N.  W.  324. 
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for  public  improvement.''^  Where  the  taxes  appear  to  have  been  duly 
and  legally  assessed,  and  the  mortgagee  has  no  knowledge  or  notice 
of  any  defect  or  illegality  in  the  assessment,  the  mortgagee  is  justified 
in  paying  them,  and  his  claim  of  lien  for  the  payments  made  can 
not  be  defeated  by  showing  an  illegality  or  irregularity  in  the  assess- 
ment.'" If  there  has  been  a  tax  sale,  and  the  validity  of  the  deed 
to  the  purchaser  is  doubtful,  the  mortgagee  is  entitled  to  be  allowed 
a  sum  paid  by  him  to  buy  up  the  tax  title,  not  greatly  exceeding  the 
amount  of  the  taxes  and  interest.''^ 

But  although  a  prior  mortgagee  upon  payment  of  the  taxes  due  upon 
the  property  is  subrogated  to  the  lien  of  the  taxes  upon  the  premises 
as  against  subsequent  incumbrancers,  and  may  have  the  amount  paid 
by  him  decreed  a  lien  on  the  property,  he  is  not  subrogated  to  such 
lien  as  against  a  purchaser  at  the  foreclosure  sale,  even  if  such  pur- 
chaser has  agreed  to  reimburse  the  amount  paid.  The  mortgagee  in 
such  case  must  depend  wholly  upon  the  agreement  to  repay. ''^ 

Taxes  upon  the  mortgaged  premises  paid  by  a  mortgagee  very  gen- 
erally, by  the  terms  of  the  mortgage,  would  become  an  additional  lien 
upon  the  premises  under  the  mortgage.  It  is  provided  by  statute  in 
some  states  that  the  amount  so  paid  by  the  mortgagee  shall  constitute 
a  lien  and  be  collectible  with  the  mortgage  debt.'^  Such  a  provision, 
however,  does  not  entitle  the  mortgagee  to  add  to  the  mortgage  debt 
in  this  way  the  amount  paid  by  him  in  purchasing  at  a  tax  sale.  Such 
a  purchase  is  not  a  payment  of  taxes,  but  a  purchase  of  a  new  lien  upon 

But  in  Noeker  v.  Howry,  119  Mich,  paid  for  such  redemption  to  the  sum 
626,  78  N.  W.  669,  it  was  held  that  for  which  the  premises  were  sold  at 
a  Junior  mortgagee  has  a  lien  su-  the  foreclosure  sale,  and  to  require 
perior  to  a  senior  mortgage  for  a  second  mortgagee,  seeking  to  re- 
taxes  paid  by  him  to  protect  his  deem,  to  pay  the  amount  of  the  two 
mortgage.  See  also  Fischer  v.  sums  as  a  prerequisite  to  his  re- 
Woodruff,  25  Wash.  67.  demption;  because  redemption  is  al- 

'=  Dale  V.  McEvers,  2  Cow.  (N.  Y.)  lowed  by  statute    (ch.   81    §§  13-16, 

118;    Brevoort  v.  Randolph,  7  How.  G.  S.  1891,  §§  5376,  5379),  upon  pay- 

Pr.  (N.  Y.)  398.  ment  of  the  amount  for  which  the 

'"Bates  V.   People's  &c.   Assn.,   42  premises   were   sold,   except  that   a 

Ohio  St.  655.  creditor,    on    redeeming,    must    pay 

"  Windett  v.  Union  Mut.  Ins.  Co.,  liens  prior  to  his  own  held  by  the 

144  U.  S.  581,  12  Sup.  Ct.  751.  party    from    whom    redemption    is 

"  Manning  v.  Tuthill,  30  N.  J.  Eq.  made.     Nopson  v.  Horton,  20  Minn. 

29.  268.     In  Indiana  it  is  held  that  the 

™New  York:    R.  S.  1889,  8th  ed.,  holder  of  a  certificate  of  purchase 

p.  2462,  and  Minnesota:   R.  S.  1866,  under  a  foreclosure  sale  during  the 

ch.  11,  §  152.    But  a  mortgagee  who,  year  of  redemption  held  neither  the 

after  his  foreclosure  sale  and  during  legal  or  equitable  title  and  could  not 

the  period  allowed  by  statute  for  re-  recover    taxes    paid.      Government 

demption  after  sale,  has  redeemed  Bldg.  &c.  Inst.  v.  Richards,  32  Ind. 

the  mortgaged  premises  from  a  tax  App.  24,  68  N.  E.  1039. 
sale,  is  not  allowed  to  tack  the  sum 
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the  estate  independent  of  his  mortgage.^"  But  a  mortgagee  by  paying 
such  taxes  does  not  acquire  a  right  of  action  against  the  owner  of  the 
equity  of  redemption  as  for  money  paid  to  his  use.'^ 

Although  a  mortgagee  has  the  right  to  pay  taxes  and  assessments 
upon  the  mortgaged  property,  and  collect  them  as  part  of  the  mort- 
gage debt,  he  can  not,  by  bidding  in  the  property  at  a  tax  sale,  deprive 
the  mortgagor  of  his  right  to  redeem.*^  A  mortgagor  is  also  allowed 
to  redeem  against  a  mortgagee  who  has  bought  in  an  outstanding  title, 
under  an  arrangement  with  the  mortgagor  that  it  is  to  be  held  subject 
to  redemption,  but  after  acquiring  it  insists  that  he  purchased  it  as  a 
stranger.*' 

If  one  of  several  mortgagees  obtains  an  annulment  of  a  tax  sale  of 
the  mortgaged  property,  this  inures  to  the  benefit  of  all  the  mort- 
gagees, so  far  as  the  vacating  of  the  tax  conveyance  is  concerned, 
though  the  mortgagee  who  obtained  such  annulment  is  entitled  to  be 
reimbursed  out  of  the  mortga:ged  property.** 

§  1080a.  Compensation  for  Improvements. — ^While  the  decisions  of 
the  courts  of  the  various  states  are  not  uniform  on  the  question,  the 
weight  of  authority  appears  to  be  that  where  a  mortgagee  in  possession 
makes  necessary  and  reasonable  repairs  and  improvements  upon  the 
premises  he  is  entitled  to  a  reasonable  allowance  therefor.*'  This  is 
particularly  true  where  the  mortgagee  in  good  faith  supposes  himself 
to  have  acquired  the  absolute  title,*''  or  where  the  improvements  are 

™  Williams  v.  TowBsend,  31  N.  Y.  Aldrich,  76  Vt.  310,  57  Atl.  108. 
'  411.     See  also  Shepard  v.  Vincent,        '^Raynsford   v.   Phelps,   43    Mich. 

38  "Wash.  493,  80  Pac.  777.     Under  342,  5  N.  W.  403,  38  Am.  Rep.  189. 

the  Indiana  statutes  the  holder  of  a  See  also    Swan    v.     Emerson,    129 

certificate  of  purchase  at  a  foreclos-  Mass.  289. 

ure  sale,  during  the  year  of  redemp-        ^  Williams  v.  Townsend,  31  N.  Y. 

tion,  was  neither  the  holder  of  the  411.     See  ante  §  714. 
legal  or  equitable  title,  nor  a  lienor,        ^  Moore  v.  Titman,  44  111.  367. 
hut  that  taxes  paid  by  him  were  vol-        ^  Weaver  v.  Alter,   3   Woods   (U. 

untarily  paid,  and  could  not  be  re-  S.)    152. 

covered     from     the     redemptioner.        ^  Cusick    v.    Spencer,     149    Mich. 

Government  Bldg.  &c.  Inst.  v.  Rich-  434,  112  N.  W.  1111;  Parnell  v.  Goff, 

ards,  32  Ind.  App.  24,  68  N.  E.  1039.  32  Okla.   470,  122  Pac.   653;    Lynch 

It  is  the  holding  of  a  Vermont  case  v.  Ryan,  137  Wis.  13,  118  N.  W.  174. 

that    mortgagees    after    foreclosure  But  see   Fitzpatrick  v.   Baker,   155 

who  paid  taxes  on  the  land  before  Ky.  175,  159  S.  W.  675.     See  Shel- 

the  mortgagor's  equity  of  redemp-  ley  v.  Cody,   187  N.  Y.   166,   79  N. 

tion  had  expired,  on  his  refusal  to  E.  994,  where  it  was    held    to    be 

do  so,  and  before  any  official  act  had  within  the  discretion  of  the  court  to 

been  done  to  charge  the  land  with  allow    compensation    for    improve- 

the  taxes,  acted  as  mere  volunteers  ments. 

and  on  redemption  of  the  land  were        "  Liskey  v.  Snyder,  66  W.  Va.  149, 

not  entitled  to  charge  the  mortgagor  66  S.  E.  702. 
with  the  amount  so  paid.  Fulton  v. 
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made  with  the  approval  of  the  mortgagor.'^  What  are  necessary  and 
reasonable  improvements  will  depend  upon  the  circumstances  of  the 
particular  case.  The  mortgagee  wiU  not  be  permitted  in  this  man- 
ner to  add  indefinitely  to  the  amount  that  the  mortgagor  is  compelled 
to  pay  in  order  to  redeem.  Where  he  knows  or  ought  to  kaow  by 
the  exercise  of  ordinary  diligence  that  the  equity  has  not  been  extin- 
guished he  is  entitled  to  credit  for  such  improvements  only  as  are 
necessary  to  keep  the  premises  in  repair.^*  Where  the  contract  ex- 
pressly contemplates  that  improvements  are  to  be  made,  the  mortgagor 
can  not  redeem  without  paying  for  the  same.*"  The  proper  basis  of 
compensation  is  the  reasonable  cost.""  Evidence  that  the  repairs  and 
improvements  are  such  as  a  judicious  owner  would  make  on  his  own 
premises  in  caring  for  his  own  property  is  prima  facie  sufficient  to 
show  that  the  charges  therefor  are  reasonable."^  But  in  some  juris- 
dictions it  is  held  that  the  amount  payable  is  not  the  actual  value  of 
the  improvements  made  but  the  enhanced  value  of  the  premises  arising 
from  the  improvements."^  Where,  however,  the  improvements  are 
not  necessary  and  are  made  without  the  knowledge  or  consent  of  the 
mortgagor,  he  is  not  compelled  to  pay  for  them."^  If  made  by  a 
purchaser  after  the  commencement  of  an  action  to  redeem,  he  is  not 
entitled  to  compensation."*  A  mortgagee  in  possession  under  claim 
of  absolute  ownership  will  not  be  credited  with  the  value  of  services 
rendered  on  the  premises  where  such  services  were  not  rendered  for 
the  mortgagor  or  at  his  request."^ 

§  1080b.  Rents  and  profits. — On  redemption  from  a  mortgagee 
in  possession,  the  mortgagor  is  entitled  to  compensation  for  the  rents 
and  profits  derived  by  the  mortgagee  from  the  premises.""     The  same 

»' Lynch  v.  Ryan,  137  "Wis.  13,  118  J.  Eq.),  88  Atl.  167.    See  also  Lynch 

N.  W.  174.  v.  Ryan,  137  Wis.  13,  118  N.  W.  174. 

''Whetstone  v.  McQueen,  137  Ala.  Where  it  was  sought  to  charge  the 

301,   34   So.   229.     See   Spangenberg  mortgagee  with  rents  he  was  entl- 

V.   Schneider,   97  App.   Div.   200,   89  tied  to  set  up  against  such  charge 

N.  Y.  S.  859,  where  it  was  held  not  the  enhanced  value  of  the  premises 

to  be  error  for  the  court  to  limit  re-  resulting  from  permanent  improve- 

covery   for    improvements   to   those  ments.     Wilson   v.    Fisher,    148    N. 

made    during    actual    possession    of  Car.   535,  62   S.  E.   622. 

the  mortgagee.  "'Klnkead  v.  Peet,  153  Iowa  199, 

'^Fort  v.  Colby  (Iowa),  144  N.  W.  132  N.  W.  1095;    Sposedo  v.  Merri- 

393.  man,  111  Maine  530,  90  Atl.  387. 

■»  Lynch  y.  Ryan,  137  Wis.  13,  118  "  Benson    v.    Bunting,    141    Cal. 

N.  W.  174.  462,  75  Pac.  59. 

"  Lynch  v.  Ryan,  137  Wis.  13,  118  »» Kinkead  v.  Peet,  153  Iowa  199, 

N.  W.  174.  132  N.  W.  1095. 

""Halbert  v.  Turner,  233  111.  531,  »» Owsley  v.  Neeves,  179  111.  App. 

84  N.  E.  704;  Donovan  v.  Smith  (N.  61;    Thompson  v.  Lindsay,  242  Mo. 
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rule  applies  to  a  purchaser  at  foreclosure  sale  in  possession."^  If  an 
.accurate  accounting  of  the  rents  and  profits  can  not  be  had,  the  mort- 
gagor is  entitled  to  the  fair  rental  value  of  the  land.°*  In  such  case 
the  court  will  be  required  to  take  an  account  and  to  enter  judgment 
in  accordance  with  the  finding."  Where  the  premises  are  leased  at 
the  time  the  mortgage  is  executed,  the  mortgagor  can  not  insist  that 
the  mortgagee  account  for  a  higher  rental  than  that  provided  in  the 
lease.^  Nor  is  a  mortgagee  required  to  account  for  the  amount  of 
reduction  where  he  reduces  the  rent  in  order  to  retain  the  tenant.^  A 
grantor,  under  an  absolute  deed  which  is  in  equity  a  mortgage,  on 
being  ousted  by  the  mortgagee  is  entitled  to  credit  for  the  rents  and 
profits  from  the  date  of  such  ouster.'  But  where  the  mortgage  secures 
a  lien  to  the  mortgagee  on  the  rents  and  profits  during  the  period 
^f  redemption,  the  owner  is  not  entitled  to  credit  for  the  same  until 
the  deficiency  is  paid.*  A  purchaser  at  foreclosure  sale  of  a  senior 
mortgage  is  not  accountable  for  rent  on  redemption  by  a  junior  mort- 
gagee." 

§  1080c.  Damages. — A  purchaser  in  possession  under  a  legal  fore- 
closure sale  is  not  chargeable  with  waste  until  after  an  oSer  to  re- 
.deem  accompanied  by  a  sufficient  tender."  Where  the  grantee,  under 
an  absolute  deed  in  effect  a  mortgage  conveys  the  premises,  the  mort- 
gagor may  sue  for  the  proceeds  of  the  sale  but  can  not  recover  primi- 
tive damages.^ 

53,  145  S.  W.  472.     See  also  Sadler  Mut.  Bldg.  &c.  Assn.  v.  Houston,  81 

V.    Jefferson,    143    Ala.    669,    39    So.  Miss.  386,  32  So.  911. 

,380;    Deisch  v.  Moore,  97  Ark.  262,  "Chapman    v.    Cooney,    25    R.    I. 

133  S.  W.  1035.    Where  the  mortga-  657,  57  Atl.  928. 

gee     Is     allowed     Interest     on    the  "Kinkead  v.  Peet,  153   Iowa  199, 

amount  due  he  Is  not  entitled  to  the  132  N.  W.  1095.    A  grantee  under  a 

rents  and  profits.    Potter  v.  Schaffer,  mortgage  in  the  form  of  an  absolute 

209  Mo.  586,  108  S.  W.  60.  deed  may  deduct  the  value  of  nec- 

" Fields    V.    Crowley    (Ore.),    142  essary  improvements  from  the  rents 

Pac.  360.  and    profits.      Miller   v.    Peter,    158 

"» Grannis  v.  Hitchcock,  118  Minn.  Mich.  336,  122  N.  W.  780. 

462,  137  N.  W.  186;   Blessett  v.  Tur-  ■'Owsley  v.  Neeves,  179  111.  App. 

cotte,  2S  N.  Dak.  417,  136  N.  W.  945.  61;    Ruprecht   v.    Henrici,    127    111. 

See  also  Shelley  v.  Cody,  187  N.  Y.  App.  350. 

166,  79  N.  E.  994.    A  mortgagor  seek-  '  Froelich  v.  Swafford,  33  S.  Dak. 

ing  to  redeem  is  entitled  to  have  the  142,  144  N.  W.  925.     See  also  Gor- 

issue  as  to  rents  and  profits  deter-  don  v.  Deavitt,  85  Vt.  338,  81  Atl. 

mined  by  the  court.    .(Etna  Life  Ins.  1128. 

-Co.  V.  Stryker,  38  Ind.  App.  312,  78  'Johnson  v.  Davis,  180  Ala.  143, 

N.  E.  245.  60  So.  799;   Chapman  v.  Cooney,  25 

">  Smith  V.  Jensen,  16  N.  Dak.  408,  R.  I.  657,  57  Atl.  928. 

114  N.  W.  306.  ■•  "Welborn  v.  Dixon,  70  S.  Car.  108, 

'Eldreidge  v.  Hoefer,  52  Ore.  241,  49   S.  E.  232.     On  the  right  to  re- 

S6    Pac.    1105.      See    also   National  cover  damages  In  an  action  to  re- 
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§  1081.  Redemption  by  subsequent  mortgagee. — A  subsequent 
mortgagee  may  redeem  a  prior  mortgage  without  paying  any.  other 
claim,  such  as  the  amount  of  a  Judgment  the  prior  mortgagee  has 
obtained  against  the  mortgagor.®  As  against  a  subsequent  incum- 
brancer, any  other  debt  due  from  the  mortgagor,  not  a  charge  upon 
the  mortgaged  premises,  can  not  be  tacked  to  the  mortgage.^  Nor 
can  the  mortgagee,  by  purchasing  a  mortgage  upon  other  land  of  the 
mortgagor,  compel  him  to  redeem  both  mortgages,  if  either.^"  The 
mortgagee  can  not  require  the  payment  of  any  other  debt,  not  a  charge 
upon  the  premises,  as  a  condition  of  a  redemption.^^  A  tender  by 
a  junior  mortgagee  is  an  offer  to  do  equity  entitling  him  to  an  oppor- 
tunity to  pay  the  amount  due  under  the  first  mortgage.^^ 

An  oral  agreement  between  the  mortgagor  and  mortgagee  that  the 
mortgage  shall  stand  as  security  for  further  advances  may  be  enforced 
upon  a  bill  by  the  mortgagor  against  the  mortgagee  to  redeem,  though 
where  the  question  of  title  arises  between  the  mortgagee  and  a  subse- 
quent mortgagee,  attaching  creditor  or  bona  fide  purchaser,  the  de- 
fendant can  only  enforce  the  mortgage  for  the  amount  originally  se- 
cured.^^ 

This  is  upon  the  ground  that  it  would  be  inequitable  to  allow  the 
mortgagor  to  redeem  upon  the  payment  of  the  apparent  amount  of  the 
mortgage,  when  the  mortgage  had  been  allowed  to  stand  as  security  for 
a  further  amount  under  an  oral  agreement  made  for  a  valuable  consid- 

deem,  see  Traer  v.  Fowler,  144  Fed.  73  Atl.   114;    Burnet  v.   Denniston, 

810;    Culbreth  v.  Hall,  159  N.   Car.  5  Johns.  Ch.  (N.  Y.)  35. 

588,   75    S.   E.   1096;    Lamberson   v.  "Cleaveland  v.  Clark,  Brayt.  (Vt.) 

Bailey,  158  Wis.  105,  147  N.  "W.  1066.  165.     See   also   Leverson   v.   Olson, 

'McKinstry   v.    Mervln,   S   Johns.  25  N.  Dak.  624,  142  N.  W.  917. 

Ch.  (N.  Y.)  466;  Pardee  v.  Van  An-  "Perdue  v.  Brooks,  85  Ala.  459, 

ken,  3  Barb.    (N.  Y.)    534;    Jenkins  5  So.  126;  Cohn  v.  Hoffman,  56  Ark. 

V.  Continental  Ins.  Co.,  12  How.  Pr.  119,  19  S.  W.  233;    Burnet  v.  Den- 

(N.    Y.)    66.     A   junior    mortgagee  niston,    5    Johns.    Ch.    (N.    Y.)    35. 

must  pay  the  amount  shown  by  the  But  see  Hich  v.  Morisey,  149  N.  Car. 

record  to  be  due  as  the  statute  pro-  37-47,  62  S.  B.  762. 

vides  no  method  for  him  to  deter-  ^^  Calhoun     v.     McConaghey,     79 

mine  the   validity     of  prior   liens.  Wash.  6,  139  Pac.  635. 

Bartleson  v.  Munson,  105  Minn.  348,  "  Edwards  v.  Dwight,  68  Ala.  389, 

117  N.  W.  512.    To  entitle  a  subse-  391;    Ca,rpenter  v.   Plagge,   192   111. 

quent  mortgagee  to  redeem  before  82,  61  N.  E.  530;  Brown  v.  Gaffney, 

decree  for  sale  taken  under  a  first  32  111.  251;  Upton  v.  National  Bank, 

mortgage,  he  must  show  special  equi-  130   Mass.   153;    Stone  v.   Lane,   10 

ties.     Atwood  v.  Carmer,  75  N.  J.  Allen  (Mass.)  74;  Joslyn  v.  Wyman, 

Eq.  319,  73  Atl.  114.  5  Allen   (Mass.)   62;  Williamson  v. 

"Benton  v.  Kent,  61  N.  H.  124;  Downs,  34  Miss.  402. 
Atwood  V.  Carmer,  75  N.  J.  Bq.  319, 
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eration.  A  eourt  of  equity  may  impose  equitable  terms  for  granting 
relief- to  a  mortgagor.^* 

If  the  purchaser  of  a  sale  foreclosing  a  senior  mortgage  in  good 
faith  makes  improvements  thereon,  a  junior  mortgagee  notifies  him  of 
his  claim  and  intention  to  redeem,  such  junior  mortgagee  has  been  re- 
quired to  pay  the  value  of  such  improvements  in  addition  to  the  debt 
secured  and  interest  thereon,  but  not  for  improvements  made  after 
notice.^°  One  who  has  made  improvements  or  repairs  necessary  for 
the  preservation  of  the  property  is  entitled  to  repayment  upon  redemp- 
tion.^" 

"When  a  junior  mortgagee  seeks  to  redeem  a  prior  mortgage,  he  is 
entitled  to  a  decree  upon  paying  the  sum  due  upon  that  mortgage, 
although  the  holder  of  the  prior  mortgage  has  another  claim  upon  the 
mortgaged  property  which  is  subsequent  to  the  plaintiff's  mortgage. 
The  defendant  may,  however,  file  a  cross-bill  to  redeem  the  plaintiffs 
mortgage,  by  virtue  of  the  subsequent  claim,  and  in  that  case  the 
plaintiff  would  not  succeed  in  redeeming  iinless  he  paid  both  the  liens 
held  by  the  defendant.^'' 

Where  the  holder  of  a  first  mortgage  also  holds  a  third  mortgage 
upon  the  same  premises  as  collateral  to  the  first,  and  sells  the  property 
under  a  foreclosure  of  the  third  mortgage,  inasmuch  as  the  sale  oper- 
ates to  discharge  the  first  mortgage,  the  holder  of  the  second  mort- 
gage can  redeem  the  property  only  by  paying  the  amount  of  the  first 
mortgage  debt.^' 

§  1082.  Tacking. — The  English  doctrine  of  tacking,  whereby  a 
junior  mortgagee,  by  purchasing  the  first  mortgage,  was  allowed  to 
squeeze  out  an  intermediate  mortgage  or  judgment  lien,  never  gained 
any  general  recognition  in  this  country,  because  at  an  early  day  regis- 
try laws  were  adopted,  and  under  these  priority  of  registry  gave 
priority  of  right.  Tacking  was  only  allowed  when  the  last  mortgagee 
took  his  mortgage  without  notice  of  the  intervening  incumbrance. 
Under  laws,  therefore,  making  the  recording  of  the  deed  notice  to 
all  who  might  come  after,  there  was  no  chance  for  the  application 

"  Carpenter  v.  Plagge,  192  111.  82,  the  subsequent  lien.    Jones  v.  Dutch, 

61  N.  E.  530.  3  Nebr.   (Unoff.)   673,  92  N.  W.  735. 

"Ensign  v.   Batterson,   68   Conn.  "Cosgrove  v.  Merz,  19  R.  I.  278, 

298,  86  Atl.  51.     See  also  Froelich  37  Atl.  704. 

v.  Swafford,  33  S.  Dak.  142,  144  N.  "Green  v.  Tanner,  8  Mete.  (Mass.) 

W.  925.  One  purchasing  with  notice  411;  Palmer    v.    Powley,    5    Gray 

of   the   rights   of   the   junior  mort-  (Mass.)   545,  548. 

gagee  is  not  entitled  to  compensa-  "  Strong  v.  Burdick,  52  Iowa  630, 

tion  and  if  he  desires  the  benefit  of  3  N.  W.  707. 
bis  improvements  he  must  pay  off 
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of  this  doctrine ;  and  this  was  so  declared  in  several  early  cases.'^'  In 
England  this  doctrine,  first  established  through  the  influence  of  Sir 
Matthew  Hale,^*  has  now  been  abolished. 

Neither  can  the  first  mortgagee,  by  purchasing  the  equity  of  redemp- 
tion, squeeze  out  an  intervening  mortgage;  but  the  holder  of  it  may 
still  redeem  the  first  mortgage,  and  compel  the  holder  of  the  equity  of 
redemption  to  redeem  or  be  foreclosed.^^ 

§  1083.  Consolidating  mortgages. — ^The  doctrine  in  England  is, 
that  one  holding  several  mortgages  made  by  the  same  mortgagor, 
though  of  different  dates  and  covering  different  parcels  of  land,  may 
consolidate  them  in  one  suit  for  foreclosure,  and  neither  the  mort- 
gagor nor  a  purchaser  of  the  equity  of  redemption  of  a  parcel  covered 
by  one  mortgage  will  be  allowed  to  redeem  this  parcel  without  also 
redeeming  all  other  mortgages  by  the  same  mortgagor  held  by  the 
plaintiff  and  included  in  his  suit,  whether  he  acquired  them  before  or 
since  the  purchase,  and  whether  the  purchaser  had  notice  of  the  ex- 
istence of  the  other  mortgages  or  not.  A  mortgagee  of  a  lot  covered 
by  one  of  such  mortgages  stands  in  the  same  position  as  regards  re- 
demption as  a  purchaser  for  value.  ^^  In  like  manner,  in  a  few  cases 
in  this  country  it  has  been  held  that  a  mortgagor  going  into  equity 
to  redeem  is  bound  to  do  equity  and  therefore  must  pay  all  other 
debts,  though  unsecured,  which  he  owes  to  the  holder  of  the  mort- 
gaged^ This  rule  has  been  held  to  be  especially  applicable  in  case 
a  grantor  who  has  given  an  absolute  deed  as  security  for  a  debt  invokes 
the  aid  of  equity  as  a  protection  against  the  holder  of  the  legal  title; 
he  will  be  required  to  pay,  not  only  the  debt  which  the  absolute  con- 
veyance was  intended  to  secure,  but  also  whatever  else  he  may  owe 
the  holder  of  such  title. ^*     This  principle  has  sometimes  been  applied 

"Grant  v.  U.  S.  Bank,  1  Caines  ^Powis   v.    Corbet,    3    Ark.    556; 

Cas.    (N.  Y.)    112.     See  ante   §   569.  Scripture  v.  Jolinson,  3  Conn.  211; 

™  Marsh  v.  Lee,  2  Vent.  337,  1  Ch.  Rowan  v.  Sharp's  Rifle  Mfg.  Co.,  33 

Cas.  162.     See  also  Brace  v.  Marl-  Conn.  128;     Coombs    v.    Jordan,    3 

borough,  2  P.  Wms.  491.  Bland    (Md.)    284,   330;    Gelston   v. 

"Thompson  v.  Chandler,  7  Maine  Thompson,   29   Md.   595;    Brown   v. 

377.  Stewart,  56   Md.   421,   431;    Walling 

=2 "Warner  Bros.  Co.  v.  Freud,  138  v.  Aiken,  1  McMull  Ch.  (S.  Car.)  1; 

Cal.  651,  72  Pac.    345;     Beevor    v.  Bank    of    S.    Carolina    v.    Rose,  1 

Luck,  L.  R.  4  Eq.  537;    Tassell  v.  Strobh.  Eq.   (S.  Car.)  257;   Siter  v. 

Smith,  2   De  G.   &  J.   713;    Vint  v.  McClanachan,  2  Gratt.   (Va.)   280. 

Padget,  2  De  G.  &  J.  611;   Cummins  ="  Walling   v.   Aiken,    McMull   Eq. 

V.  Fletcher,  L.  R.   14  Ch.   D.   699;  (S.  Car.)  1;  Lake  v.  Shumate,  20  S. 

Mills  v.  Jennings,  L.  R.  13  Ch.  D.  Car.    23;    Levi   v.    Blackwell,   35    S. 

639.     See  also  McGrath  v.  McGrath,  Car.    511,   15    S.   E.   243.     See   ante 

76  Conn.  289,  56  Atl.  551.     See  post  §  360. 
i  1458. 


§    1084  REDEMPTION   OF   A  MORTGAGE  693 

when  the  mortgagor  has  sought  the  recovery  of  the  surplus  proceeds 
of  a  foreclosure  sale  of  the  premises.  But  where,  on  the  other  hand, 
the  mortgagee  seeks  a  foreclosure,  the  mortgagor  is  permitted  to  re- 
deem upon  payment  of  the  mortgage  debt  alone.^^  But  the  prevailing 
doctrine  is,  that  a  mortgagor  may  always  redeem  by  paying  the  specific 
debt  secured  by  the  mortgage,  together  with  such  prior  liens  as  the 
mortgagee  may  have  been  compelled  to  pay  for  the  protection  of  the 
mortgage.^^  The  mortgagee  can  not  require  as  a  condition  of  redemp- 
tion the  payment  of  any  other  debt  not  a  lien  upon  the  land.^^ 

§  1084.  Costs  of  previous  foreclosure. — ^Upon  redemption  after 
foreclosure  by  one  having  an  interest  in  the  estate  who  was  not  made 
a  party  to  the  suit,  the  costs  of  the  previous  foreclosure  can  not  be 
added  to  the  principal  and  interest  of  the  mortgage  debt  in  making  up 
the  amount  to  be  paid;^*  nor  can  the  attorney's  fees  of  the  mortgagee 
in  the  foreclosure  suit  be  added.^* 

In  Maine  one  redeeming  from  a  foreclosure  by  publication  is  re- 
quired to  pay  the  expenses  of  such  foreclosure,  not  including,  however, 
attorney's  fees.^"  But  expenses  necessarily  incurred  by  a  mortgagee 
in  redeeming  a  prior  incumbrance  upon  the  property  are  justly  charge- 
able to  the  owner  of  the  estate  upon  redemption.^"* 

In  redeeming  from  one  whom  the  mortgagor  has  induced  to  pur- 
chase the  mortgage,  upon  his  promise  in  writing  to  pay  the  whole  sum 
advanced  with  interest,  an  assignee  of  the  equity  of  redemption  with 
notice  must  pay  all  that  the  mortgagor  must  have  paid.^^ 

§  1085.  Over-paymeiit  to  prevent  foreclosure. — If  a  mortgagor  is 
compelled  to  pay  to  a  mortgagee  in  possession  more  than  is  legally 
due,  in  order  to  redeem  and  prevent  a  foreclosure,  the  payment  is  such 
a  compulsory  one  as  entitles  the  mortgagor  to  recover  the  amount 
overpaid  in  an  action  for  money  had  and  received.'^     In  such  action 

^Anthony    v.    Anthony,    23    Ark.  » Rodman  v.   Quick,  211  111.   564, 

479.  71  N.   E.   1087;    Bondurant  v.  Tay- 

^Beck  V.  Ruggles,  6  Abb.  N.  Cas.  lor,  3  Greene   (Iowa)   561. 

(N.  Y.)    69;   Kipp  v.  Delamater,  58  "Whitcomb  v.   Harris,   90   Maine 

How.  Pr.  (N.  Y.)  183.  206,  38  Atl.  138;   Miller  v.  Whittier, 

"Mahoney   v.    Bostwick,    96    Cal.  36    Maine   577;    Donovan  v.    Smith 

53,  30  Pac.  1020.  (N.  J.  Eq.),  88  Atl.   167.     But  see 

^Hosford    V.     Johnson,     74     Ind.  Kueker   v.    Murphy,   86   Kans.   332, 

479;      Jones     v.     Dutch,     3     Nebr.  120  Pac.  362. 

(Unoff.)   673,  92  N.  W.  735;  Gage  v.  ^a Miller    v.    Whittier,    36    Maine 

Brewster,    31    N.    Y.    218,    revg.    30  577. 

Barb.  (N.  Y.)  387;  Benedict  v.  Gil-  "Holbrook  v.  Worcester  Bank,  2 

man,  4  Paige  (N.  Y.)   58;  Vroom  v.  Curtis  (1>.  S.)  244. 

Ditmas,  4  Paige  (N.  Y.)  526;  Moore  ''Cazenove    v.    Cutler,    4    Mete. 

V.  Cord,  14  Wis.  213.  (Mass.)  246;   (Hose  v.  Phipps,  7  IS, 
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the  same  legal  and  equitable  rules  are  applied  -which  are  applicable  to 
a  settlement  of  the  mortgagee's  account  upon  a  bill  in  equity  to  re- 
deem; and  whether  the  mortgagee's  charges  are  reasonable  is  not  an 
open  question  to  be  left  to  the  jury,  but  a  question  of  law  to  be  decided 
by  the  court,  according  to  the  facts  and  circumstances  found  by  the 
jury.  In  like  manner  where  redemption  is  allowed  for  a  certain  time 
after  a  foreclosure  sale,  the  person  entitled  to  redeem  may  properly  pay 
under  protest,  in  order  to  save  the  estate,  whatever  the  officer  may  de- 
mand, though  it  be  too  much,  and  recover  the  excess  of  the  payment 
afterward.'^ 

§  1086.  Assignment  of  mortgage  on  redemption. — A  mortgagee 
can  not  be  compelled  to  assign  the  mortgage  upon  receiving  payment 
of  it;  he  can  only  be  required  to  release  or  discharge  it;^*  much  less 
can  a  prior  mortgagee  be  compelled  to  sell  and  assign  his  mortgage 
to  a  junior  mortgagee,  when  the  latter  does  not  offer  to  pay  or  redeem 
the  prior  mortgage;  and  the  refusal  of  the  latter  to  assign  his  mort- 
gage is  no  evidence  of  fraud  on  his  part  in  foreclosing  his  mortgage.^^ 
If  the  person  who  redeems  is  interested  in  only  a  portion  of  the  prop- 
erty, he  becomes  in  equity  an  assignee  of  the  mortgage  for  the  pur- 
pose of  compelling  a  contribution  from  those  who  own  the  other  por- 
tions of  the  equity  of  redemption  without  any  formal  transfer  of  the 
mortgage  to  him.  He  is  subrogated  to  the  rights  of  the  mortgagee 
by  operation  of  law.  Having  assumed,  for  his  own  protection,  more 
than  his  share  of  the  common  burden,  he  is  fully  protected  under  this 
settled  rule  of  equity,  and  without  any  act  on  the  part  of  the  mort- 
gagee may  enforce  his  equitable  rights  to  contributions  against  the 
other  parties  in  interest.  He  can  call  upon  them  to  pay  their  shares 
of  the  incumbrance,  or  to  be  foreclosed  of  all  right  of  redemption.'" 

In  like  manner  when  a  junior  mortgagee  or  other  incumbrancer  re- 
ft G.  586;  Fraser  v.  Pendlebury,  10  v.  Walker,  22  R.  I.  14,  45  Atl.  742; 
W.  R.  104.  See  also  Farwell  v.  Stur-  McCulla  v.  Beadleston,  17  R.  I.  20, 
dlvant,  37  Maine  308;  Hagerty  v.  20  Atl.  11;  Holland  v.  Citizens'  Sav. 
Webber,  100  Maine  305,  61  Atl.  685;  Bank,  16  R.  I.  734,  19  Atl.  654;  Che- 
Windbiel  v.  Carroll,  16  Hun  (N.  Y.)  del  v.  Millard,  13  R.  I.  461;  Gate- 
101.  wood  v.  Gatewood,  75  Va.  407.    See 

^  McMillan  v.  Richards,  9  Cal.  365,     ante  §  792. 
70  Am.  Dec.  655.  » Chase  v.  Williams,   74   Mo.   429. 

'"Strasbaugh  v.  Dallam,  93  Md.  ""Young v.  Williams,  17  Conn.  393; 
712,  50  Atl.  417;  Lamb  v.  Montague,  Powers  v.  Golden  Lumber  Co.,  43 
112  Mass.  352;  Lamson  v.  Drake,  Mich.  468,  5  N.  W.  656;  Long  v.  Kai- 
105  Mass.  564;  Butler  v.  Taylor,  5  ser,  81  Mich.  518,  46  N.  W.  19;  Mat- 
Gray  (Mass.)  455;  Hamilton  v.  tison  v.  Marks,  31  Mich.  421; 
Dobbs,  19  N.  J.  Bq.  227;  Bigelow  Averill  v.  Taylor,  8  N.  Y.  44; 
V.  Cassedy,  26  N.  J.  Eq.  557;  Green    Brainard  v.  Cooper,  10  N.  Y.  356; 
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deems  from  a  prior  mortgage,  although  he  has  no  right  to  demand  a 
written  assignment  of  the  mortgage,  he  has  the  right  to  have  the  mort- 
gage delivered  to  him  uncanceled,  and  this  in  equity  is  a  complete 
assignment  of  it.  Such  redemption  puts  him  in  the  place  of  the  mort- 
gagee, and  gives  him  all  the  mortgagee's  rights  against  the  mort- 
gagor.^'  He  thereupon  becomes  entitled  to  hold  it  as  an  existing 
mortgage,  until  the  owner  redeems  or  he  himself  forecloses  it. 

The  rule  is  the  same  whether  the  redemption  take  place  before  any 
proceedings  to  foreclose  are  had,  or  after  foreclosure  proceedings  have 
been  commenced,  but  have  not  terminated  in  a  complete  foreclosure 
by  the  expiration  of  the  time  of  redemption.^* 

If  there  be  an  exception  to  this  rule,  it  is  in  case  the  party  making 
the  payment  occupies  such  a  relation  to  the  mortgage  or  the  parties 
in  interest  that  he  is  entitled  to  be  substituted  in  the  position  of  the 
mortgagee  upon  paying  the  mortgage,  for  such  a  person  may  some- 
times in  equity  require  an  assignment  of  the  mortgage  and  other  se- 
curities for  his  protection  and  indemnity;  though  a  court  of  equity 
will  often  treat  the  assignment  as  made  without  an  actual  execution  of 
it.^» 

§1087.     Further  of  assignment  of  mortgage  on  redemption. — In 

some  states,  however,  it  is  an  established  doctrine  that  a  mortgagee 
may  be  compelled,  upon  payment  of  his  mortgage,  to  make  an  assign- 
ment of  it  when  this  will  afford  a  more  complete  protection  to  the 
person  who  has  paid  the  money,  and  he  is  not  primarily  liable  to  pay 
it,  but  is,  for  instance,  a  surety  or  a  Junior  incumbrancer.*"    This  right 

Burnet  v.  Deniston,  5  Johns.  Ch.  (N.  352;   Green  v.  Walker,  22  R.  I.  14, 

Y.)   35;   McLean  v.  Towle,  3  Sandf.  45  Atl.  742;   Gatewood  v.  Gatewood, 

Ch.  (N.  y.)  117,  119.  75  Va.  407. 

"^  Dodge  v.  Fuller,  2  Flip.  (U.  S.)  *  Moore  v.  Smith,  95  Mich.  71,  54 
603,  48  Fed.  347;  Mattison  v.  Marks,  N.  W.  701;  Lamb  v.  Jeffrey,  41  Mich. 
31  Mich.  421;  Hamilton  v.  Dobbs,  719,  3  N.  W.  204;  Sager  v.  Tupper, 
19  N.  J.  Eq.  227;  Holland  v.  Citizens'  35  Mich.  134;  Johnson  v.  Zink,  52 
Sav.  Bank,  16  R.  I.  734,  19  Atl.  654.  Barb.  (N.  Y.)  396;  Pardee  v.  Van 
Per  Durfee,  C.  J.:  "The  right  of  the  Anken,  3  Barb.  (N.  Y.)  534;  Tomp- 
mortgagee  originates  in  the  mort-  kins  v.  Seely,  29  Barb.  (N.  Y.)  212; 
gage;  and  we  do  not  see  how,  on  McLean  v.  Tompkins,  18  Abb.  Pr. 
principle,  after  the  mortgage  has  (N.  Y.)  24;  Jenkins  v.  Continental 
been  given,  any  other  person,  by  ac-  Ins.  Co.,  12  How.  Pr.  (N.  Y.)  66; 
quiring  an  Interest  in  the  mortgaged  Dauchy  v.  Bennett,  7  How.  Pr.  (N. 
property,  can  acquire  an  equity  Y.)  375;  Ellsworth  v.  Lockwood,  42 
against  him  at  variance  with  his  N.  Y.  89;  Bayles  v.  Husted,  40  Hun 
right,  so  long  as  he  himself  does  (N.  Y.)  376;  Piatt  v.  Brick,  35  Hun 
nothing  to  create  it."  (N.  Y.)  121.  In  Iowa  an  assign- 
's Dodge  v.  Fuller,  2  Flip.  (U.  S.)  ment  may  be  demanded  under  Code 
603.  1880,  §  3323.  If  the  senior  mortgage 
""Lamb   v.    Montague,   112   Mass.  covers  a  homestead,  which  is  not 
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to  an  assignment  rests  wholly  upon  the  assumption  that  the  person 
redeeming  can  not  otherwise  be  protected.  In  other  courts  protec- 
tion is  given  in  all  cases  upon  the  principle  of  subrogation  by  law. 
The  mortgagee  is  not  allowed  to  discharge  the  mortgage  of  record,  but 
is  required  to  deliver  it,  with  the  note  or  bond  which  accompanies  it, 
to  the  person  redeeming,  who  may  enforce  the  obligations  if  necessary 
in  the  name  of  the  mortgagee.  An  assignment  of  the  mortgage  and 
-  debt  assumes  a  sale  of  them,  which  a  mortgagee  can  not  be  compelled 
to  make.  Subrogation,  on  the  other  hand,  assumes  the  payment  of  the 
debt  by  one  not  liable  primarily  to  pay  it;  but  by  paying  it  the  law 
says  that  the  person  making  the  payment  steps  into  the  place  and 
rights  of  the  mortgagee  who  receives  the  payment.  To  enable  a  sub- 
sequent mortgagee  to  compel  an  assignment  to  himself  of  a  prior 
mortgage  paid  by  him,  it  was  formerly  said  that  there  must  be  some 
equitable  reason  for  it,  and  that  the  mere  fact  that  he  is  a  subsequent 
mortgagee  does  not  constitute  such  equitable  reason;*^  but  the  Court 
of  Appeals  in  a  recent  case  has  decided  that  a  junior  mortgagee,  upon 
paying  a  senior  mortgagee,  may  compel  an  assignment,  although  he 
does  not  occupy  the  position  of  a  surety.*^ 

Application  for  an  assignment  may  be  made  in  the  foreclosure  pro- 
ceedings, if  such  are  pending,  accompanied  by  an  offer  to  pay  what- 
ever sum  is  due  upon  the  mortgage  and  for  costs.*'  If  no  such  suit 
is  pending,  and  the  mortgagee  declines  a  tender  of  the  amount  due, 
accompanied  by  a  demand  for  an  assignment,  he  may  bring  a  bill  to  re- 
deem in  the  usual  form,  except  in  asking  for  an  assignment  of  the 
mortgage  to  himself  instead  of  a  discharge  of  it.** 

§  1088.  Tender. — A  tender  made  after  breach  of  the  condition,  ex- 
cept in  those  states  where  the  common-law  doctrine  has  been  changed, 

included  in  the  junior  mortgage,  the  testate    law.      The    assignment  in 

junior  mortgagee  upon  redeeming  is  such  cases  may  be  enforced  by  the 

entitled  only  to  an  assignment  of  Court  of  Common  Pleas  sitting  as  a 

the   part   not   including  the   home-  court  of  equity.    Laws  1885,  No.  123. 

stead.    Grant  v.  Parsons,  67  Iowa  31,  See  ante  §  792. 

24  N.  "W.  578.    In  Pennsylvania  it  is  ■"  Frost  v.  Yonkers  Savings  Bank, 

provided   that   an   assignment   may  8  Hun    (N.  Y.)    26;    Vandercook  v. 

be  required   upon   payment  in  the  Cohoes  Sav.  Inst.,  5  Hun   (N.  Y.) 

following    cases:       (1)    Where   the  641;   Ellsworth  v.  Lockwood,  42  N. 

lands  belong  to  minors  and  an  as-  Y.  89. 

signment  is  for  their  interest;    (2)  *='Twombly  v.  Cassidy,   82  N.  Y. 

Where  they  are  held  by  will,  or  for  155. 

life  with  remainder  over;   (3)  Where  *  Hornby  v.  Cramer,  12  How.  Pr. 

they  are  held  in  trust;    (4)  Where  (N.  Y.)  490. 

they  have  descended  under  the  in«  "  Smith  v.  Green,  1  Coll.  555. 
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does  not  reinvest  the  mortgagor  with  the  legal  estate  ;*"  and  the  effect 
of  it  generally  is  only  to  allow  a  suit  to  be  brought  for  redemption 
within  a  certain  time  as  provided  by  statute  in  several  states,  or  to 
throw  the  costs  of  the  suit  upon  the  mortgagee  in  case  the  tender  was 
of  a  sufficient  amount  to  fully  satisfy  his  claim.*'  Of  course  the 
acceptance  of  the  whole  sum  tendered  operates  as  a  waiver  of  the 
foreclosure,  and  a  restoration  of  the  mortgagor's  title.*'  Where  the 
full  amount  of  the  redemption  money  has  been  paid  over  to  the  county 
clerk  by  one  entitled  to  redeem,  it  is  the  purchaser's  duty  to  accept  it 
and  if  he  refuses  the  court  should  compel  him  to  do  so.** 

A  tender,  to  be  good,  must  be  of  the  whole  amount  due.*'  It  must 
be  made  to  the  mortgagee  or  his  assignee.^"  If  an  assignment  has 
been  made  but  not  recorded,  it  is  the  duty  of  the  person  who  wishes  to 
make  a  tender  to  seek  out  the  assignee.°^  But  if  the  mortgagee  on  in- 
quiry refuses  to  disclose  the  name  of  his  assignee,  and  the  mortgagor 
has  no  notice  of  the  assignment,  he  may  make  a  tender  to  the  mort- 
gagee and  maintain  against  him  his  bill  to  redeem.^^  A  tender  to 
the  legal  holder  of  the  mortgage  of  the  whole  amount  due  on  it  is  good 
although  only  a  portion  of  it  belongs  to  liim,  and  the  balance  to  some 
other  person  for  whom  he  holds  the  mortgage  in  trust.^^  Where  land 
has  been  conveyed  as  security,  the  security  debt  must  be  paid  in  full 
to  entitle  the  grantor  to  redeem."*  A  tender  must  be  made  uncondi- 
tionally."" An  offer  to  pay  if  the  defendant  "would  reassign  and 
transfer"  to  him  is  not  sufficient;""  nor  is  one  conditioned  upon  the 

« Harden  v.  Collins,  138  Ala.  399,  Johns  v.  Anchors,  153  Ala.  498,  45 

35  So.  357,  100  Am.  St.  42;    Smith  So.  218.     See  ante  §  894. 

v.  Anders,  21  Ala.  782;    Patchin  v.  "Dorkray  v.  Noble,  8  Maine  278. 

Pierce,  12  "Wend.    (N.  Y.)    61.     But  "^Mitchell  v.  Burnham,  44  Maine 

see  Kelley  v.  Clark,  23  Idaho  31,  129  286. 

Pac.  921.     See  Leet  v.  Armbruster,  "^Mitchell  v.  Burnham,  44  Maine 

143  Cal.  663,  77  Pac.  653,  where  it  286;  Fritz  v.  Simpson,  84  N.  J.  Eq. 

is  held  that  tender  after  foreclosure  436. 

of  the  amount  necessary  to  redeem,  "Lindsay  v.   Matthews,    17    Fla. 

revests  title  in  the  mortgagor  and  575;    Graham   v.   Linden,   50   N.   Y. 

entitles  him  to  maintain  ejectment  547;    Cliff  v.  Wadsworth,  2  Y.  &  C. 

against    the    purchaser.      See    ante  C.  C.  598.    See  also  Erickson  v.  The- 

§  892.  lln,  26  S.  Dak.  441,  128  N.  W.  598. 

"Brown  v.  Lawton,  87  Maine  33,  "Shumate  v.   McLendon,  120  Ga. 

32  Atl.  733;   Lamson  v.  Brake,  105  396,  48  S.  E.  10. 

Mass.  564,  568.  ="  Harden  v.  Collins,  138  Ala.  399, 

"Patchin  v.  Pierce,  12  Wend.  (N.  35  So.  357,  100  Am.  St.  42;   Loring 

Y.)  61.  V.  Cooke,  3  Pick.  (Mass.)  48;  Evans 

«Hiller  v.   Nelson    (Ky.),  118   S.  v.  Judkins,  4  Camp.  156;    Glasscott 

W.   292.  V.   Day,   5   Esp.   48;    Cole  v.   Blake, 

"  Machold  v.  Farnan,  20  Idaho  80,  Peake  79.       See  ante  §  900. 

117  Pac.  408;  Graham  v.  Linden,  50  '"Ferguson   v.    Wagner,     41     Ind. 

N.  Y.  547;  Litt.  §§  334,  337.  See  also  450;    Wendell    v.    New    Hampshire 

Bank,  9  N.  H.  404. 
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execution  of  a  quitclaim  deed  in  addition  to  a  discharge."^  But  an 
unconditional  tender  by  a  lien  creditor  or  one  having  an  interest  in 
the  equity  of  redemption  is  good  although  such  person  requests  that 
the  mortgage  be  assigned  and  not  released.^^  As  to  the  place  of  ten- 
der, if  no  place  of  payment  is  mentioned  in  the  mortgage  deed,  and 
none  has  been  agreed  upon  by  the  parties,  the  mortgagor  must  seek 
the  mortgagee  and  make  a  personal  tender.^^  The  mortgagee  should 
be  sought  at  his  place  of  business,  though  under  many  circumstances 
a  tender  at  his  house  is  proper.**" 

A  tender  of  bank  notes  or  bills  which  are  not  made  a  legal  tender 
is  sufficient,  if  not  objected  to  on  that  account  f^  and  in  like  manner 
a  tender  of  a  larger  sum  than  is  due,  whereby  the  creditor  is  obliged 
to  make  change  or  to  return  a  part,  is  good  if  no  objection  is  made."^ 
The  money  should  be  actually  produced,  for  though  the  creditor  may 
refuse  at  first,  the  sight  of  the  money,  it  is  said,  may  tempt  him  to 
take  it.*^  But  this  may  be  waived  by  the  mortgagee,  as  by  requesting 
the  mortgagor  not  to  trouble  himself  to  go  to  another  part  of  the  house 
for  it  f*  or  by  refusing  to  look  at  it."^  A  tender  of  money  in  bags  is 
good,  if  the  money  is  actually  contained  in  them;^"  and  so  of  notes, 
twisted  in  a  roll.^'  A  mistake  in  the  value  of  a  coin  included  in  the 
tender  may  be  relieved  against."^  A  tender  of  a  bank  check  issued  by 
a  solvent  bank  will  effect  a  redemption  unless  refused  on  the  ground 
that  it  is  a  check  and  not  legal  tender."*  While  the  person  conducting 
the  sale  is  the  agent  of  the  purchaser  to  receive  the  redemption  money, 
he  is  not  such  an  agent  as  can  bind  the  principal  to  accept  a  check 
instead  of  money  or  to  retain  money  received  from  one  who  is  not  a 
lawful  redemptioner,  where  the  principal  makes  seasonable  objection.'" 

"'Dodge  V.  Brewer,  31  Mich.  227.  "Douglas  v.  Patrick,  3  T.  R.  683; 

■^Kent  Bldg.  &c.  Co.  v.  Middleton,  Harding  v.  Davies,  2  Car.  &  P.  77. 

112  Md.  10,  75  Atl.  967.  «=  Fellows   v.    Dow,    58    N.    H.    21. 

■» Gyles  V.   Hall,   2   P.  Wms.   378;  "Wade's  case,  5  Rep.   115a.     See 

Sharpnell  v.  Blake,  2  Eq.  Gas.  Abr.  conflicting  case,  Sucklinge  v.  Coney, 

604.     See  ante  §  897.  Noy  74. 

""Manning  v.  Burges,  1  Ch.  Cas.  "Alexander  v.   Brown,   1   Car.  & 

29.  P.  288.     For  tenders  held  bad,  see 

■^Rogers   v.    Rogers    (Tenn.),    35  Harding  v.  Davies,  2  Car.  &  P.  77; 

S.  W.   890;    Fellows  v.  Dow,  58  N.  Leatherdale  v.  Sweepstone,  3  Car.  & 

H.    21;    Austen   v.    Dodwell,    1    Eq.  P.  842;  Glasscott  v.  Day,  5  Esp.  48; 

Cas.   Abr.    318;    Lockyer   v.   Jones,  Thomas  v.  Evans,  10  East  101. 

Peake  180,  n.;  Biddulph  v.  St.  John,  «» Abbott  v.  Banfleld,  43  N.  H.  152. 

2  Sch.  &  Lef.  521.  «» North  Dakota  Horse  &o.  Co.  v. 

«' Black  V.  Smith,  Peake  88.     See  Serumgard,  17  N.  Dak.  466,  117  N. 

ante  §  901.  W.  453,  29  L.  R.  A.  (N.  S.)  508,  138 

^  Douglas  V.  Patrick,  3  T.  R,  683;  Am.  St.  717. 

Thomas  v.  Evans,     10     East     101;  '"North  Dakota  Horse  &c.  Co.  v. 

Dickinson  v.  Shee,  4  Esp.  67.  Serumgard,  17  N.  Dak.  466,  117  N. 
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The  tender  must  be  made  at  a  proper  time.  If  a  certain  hour  be 
fixed  for  the  payment  of  the  money,  the  mortgagor's  attendance  at 
any  time  before  the  beginning  of  the  next  hour  is  sufficient.  In  a  case 
where  the  hour  was  fixed  at  three  o'clock,  and  the  mortgagor  attended 
before  four  o'clock  to  make  payment,  he  was  not  bound  to  pay  interest 
afterward,  although  the  mortgagee  had  waited  from  a  quarter  before 
three  till  a  quarter  after  that  hour.'^ 

If  the  mortgagor  requests  the  rendering  of  an  account  of  the  amount 
due,  the  request  must  be  so  made  in  respect  to  time  and  place  as  to 
give  the  mortgagee  an  opportunity  to  render  an  account.'*  A  request 
made  upon  the  mortgagee  when  absent  from  home  in  another  town, 
and  a  reply  by  him  that  he  would  give  all  the  information  in  his  power 
if  the  mortgagor  would  call  upon  him  at  home,  do  not  amount  to  a 
demand  for  an  account  and  a  refusal  to  render  it.'* 

When,  on  the  day  before  the  expiration  of  the  time  for  redeeming 
land  from  a  mortgage,  a  person  in  behalf  of  the  mortgagor  called  upon 
the  mortgagee  and  asked  him  to  execute  a  quitclaim  deed  and  receive 
the  money  due  on  the  mortgage,  but  he  declined  to  do  so,  and  said  he 
wished  to  see  the  mortgagor,  whom  he  would  meet  in  two  days,  and 
then  would  take  no  advantage  of  the  expiration  of  the  time,  it  was  held 
that  the  tender  was  sufficient  to  entitle  the  mortgagor  to  redeem  if  the 
tender  was  made  by  his  authority.'*  Oral  authority  from  the  mort- 
gagor, or  a  subsequent  ratification  by  him,  is  sufficient.'^ 

VI.    Contribution  to  Redeem 

-Section  Section 

1089.  In  general.  1091.  Sale  by  mortgagor  of  portions 

1090.  General  rule  where  estates  of  of    mortgaged    property    In 

two  or  more  are  subject  of  different    parcels    at    differ- 

one  common  incumbrance.  ent  times. 

1092.  Sale    of   mortgaged   premises 
to  different  persons. 

§  1089.  In  general. — ^When  the  estates  of  two  persons  are  subject 
to  a  common  mortgage,  which  one  of  them  pays  for  the  benefit  of  both, 
he  has  a  right  to  hold  the  whole  estate  thus  redeemed  until  the  other 
party  shall  pay  an  equitable  proportion  of  the  sum  paid  to  redeem; 

"W.   453,   29   L.  R.  A.    (N.   S.)    508,  "Fay  v.  Valentine,  2  Pick.  (Mass.) 

138  Am.  St.  717.     See  also  Hooker  546. 

V.  Burr,  137  Cal.  663,  70  Pac.  778.  '■■  Brown  v.  Lawton,  87  Maine  83, 

"Knox  V.  Simmons,  4  Bro.  C.  C.  32  Atl.   733;    Walden  T.  Brown,  12 

433.     See  ante  §  898.  Gray  (Mass.)  102. 

""Wlllard     V.      Fiske,      2      Pick.  "Walden    v.     Brown,    12     Gray 

(Mass.)  540;  Putnam  v.  Putnam,  13  (Mass.)   102. 
Pick.  (Mass.)  129. 
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or  the  party  who  has  paid  the  incumbrance  may  in  equity  enforce  con- 
tribution from  the  other.^  But  to  entitle  one  to  contribution  from 
the  other,  their  equities  must  be  equal.^  If  there  was  any  obligation 
resting  upon  the  person  who  paid  the  incumbrance  to  discharge  it  as  a 
debt  of  his  own,  he  can  of  course  claim  nothing  from  the  other,  al- 
though the  latter  was  benefited  by  the  payment;  and  on  the  other 
hand,  if  it  was  the  duty  of  the  latter  to  pay  the  whole  incumbrance,  the 
payment  of  it  by  the  former  gives  him,  not  a  right  to  contribution, 
but  a  right  to  hold  the  mortgage  as  a  subsisting  security  against  the 
other  part  owner;  in  other  words,  he  is  subrogated  to  the  position  of 
the  mortgagee.  The  right  of  subrogation  has  already  been  spoken  of, 
and  it  remains  to  be  considered  under  what  circumstances  the  right  to 
contribution  arises.^ 

The  test  by  which  the  right  to  contribution  is  always  determined 
is  found  in  the  inquiry  whether  the  equities  of  the  parties  are  equal; 
if  they  are  equal,  the  right  to  contribution  exists ;  but  if  they  are  not 
equal,  it  does  not  exist.*  A  mortgagor  who  has  sold  a  portion  of  the 
land  covered  by  the  mortgage  by  a  warranty  deed  can  not  claim  con- 
tribution of  the  purchaser,  because  he  is  himself  liable  for  the  whole 
debt.  Neither  can  a  subsequent  purchaser  call' upon  a  prior  one  for 
contribution,  because  such  subsequent  purchaser  acquires  only  the 
rights  the  mortgagor  then  had,  and  therefore  the  equities  of  the  two 
purchasers  are  not  equal.° 

One  tenant  in  common  paying  a  general  incumbrance  upon  the 
common  estate,  for  which  neither  tenant  is  personally  liable,  has  no 
claim  for  contribution  against  his  cotenant.  His  only  remedy  is  to 
pay  the  incumbrance,  and  then  enforce  that  by  foreclosure  against  his 
-cotenant.  He  can  not  compel  his  cotenant  to  redeem  his  half  of  the 
land.  The  cotenant  has  his  option  whether  he  will  redeem  or  let  his 
interest  go.     No  personal  obligation  rests  upon  him  to  redeem,  or  to 

1  Warner   v.   Freud,   138   Cal.   651,  (N.  Y.)    582;    Coffin  v.  Parker,  127 

72  Pac.  345;   Huber  v.  Hess,  191  111.  N.  Y.  117,  27  N.  B.  814,  2  N.  Y.  S. 

305,  61  N.  E.  61;  Moore  v.  Shurtleff,  75;   Stevens  v.  Cooper,  1  Johns.  Ch. 

128   111.  370,  21  N.  E.  775;    Pool  v.  (N.  Y.)  425. 

Marshall,   48    111.   440;    Schoenwald  ''"Weed  v.  Calkins,  24  Hun  (N.  Y.) 

V.  Dieden  (111.),  8  Bradw.  389;  Hen-  582. 

derson  v.  Truitt,  95  Ind.  309;  Bailey  » Huber  v.  Hess,  191  111.  305,  316, 

V.  Myrick,  50  Maine  171;    Chase  v.  61  N.  E.  61  (quoting  text). 

Woodbury,    6    Cush.    (Mass.)    143;  *  Huber  v.  Hess,  191  111.  305,  316, 

Damm  v.   Damm,   91   Mich.   424,  51  61  N.  E.  61   (quoting  text). 

N.  W.  1069;   Salem  v.  Edgerly,  33  N.  "Sanford    v.    Hill,    46    Conn.    42; 

H.  46;  Aiken  v.  Gale,  37  N.  H.  501;  Henderson   v.    Truitt,    95    Ind.    309 

Fellows  V.  Fellows,  69  N.  H.  339,  46  (quoting  text) ;  Kilborn  v.  Robbins, 

Atl.  474;   Weed  v.  Calkins,  24  Hun  8  Allen  (Mass.)  466. 
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pay  any  part  of  the  mortgage  debt.  The  mortgage  is  a  burden  upon 
the  land,  and  its  payment  not  a  personal  duty;  and  therefore  he  may 
exercise  his  option  whether  he  will  save  his  interest  by  paying  the  debt, 
or  let  his  interest  be  foreclosed.' 

If  tenants  in  common  are  jointly  liable  on  the  mortgage  debt  and 
one  has  paid  more  than  his  proper  share  of  the  debt  he  can  maintain  a 
suit  for  contribution  against  his  cotenant  and  enforce  his  right  against 
his  cotenant's  interest  in  the  land.'' 

When  a  mortgage  is  foreclosed  by  a  suit  in  equity,  or  an  equitable 
suit  under  the  codes  adopted  in  many  states,  the  equities  of  pur- 
chasers of  portions  of  the  mortgaged  estate  are  protected  by  a  direction 
in  the  decree  of  sale  that  the  parcels  be  sold  in  the  inverse  order  of 
alienation.*  Where  the  foreclosure  is  effected  in  other  ways,  as,  for 
instance,  by  sale  under  a  power,  by  entry  and  possession,  by  strict  fore- 
closure, by  a  writ  of  entry  or  other  suit  at  law,  the  remedy  of  one  whose 
estate  is  not  primarily  liable  for  the  satisfaction  of  the  mortgage  is  to 
redeem  it,  and  then  enforce  it  against  that  part  of  the  mortgaged  prem- 
ises which  in  equity  should  bear  the  burden.' 

§  1090.  General  rule  where  estates  of  two  or  more  are  subject  of 
one  common  incumbrance. — The  general  rule,  therefore,  as  to  contri- 
bution is,  that  where  the  estates  of  two  or  more  persons  are  subject  to 
one  common  incumbrance.  Which  one  pays  for  the  benefit  of  all,  he 
is  entitled  to  hold  the  whole  estate  which  he  has  thus  redeemed  until 
the  others  pay  their  proportionate  and  equitable  share  of  the  sum  so 
paid  for  the  common  benefit  of  all.^°  But  to  entitle  the  several 
owners  to  a  pro  rata  contribution,  they  must  stand  upon  the  same 
equal  ground.  If  a  mortgagor  conveys  the  mortgaged  land  in  separate 
parcels  by  warranty  deeds,  and  afterward  pays  the  mortgage  debt,  he 
is  not  entitled  to  contribution  from  the  purchasers,  because  he  pays 
merely  his  own  debt,  which  his  covenants  bound  him  to  pay.^^  And 
so  any  one  purchasing  a  part,  while  the  mortgagor  himself  remains 
owner  of  another  part,  has  the  right  to  have  the  part  so  remaining 

"  Lyon  V.  Robblns,  45  Conn.  513.  foundation  of  contribution  is  a  prin- 

''Newbold  v.  Smart,  67  Ala.  326;  ciple  of  justice  and  equity,  and  when 

Walker  v.   Sarven,   41   Pla.   210,   25  there  is  eaual  equity,  and  there  is 

So.  885;  Furman  v.  McMillian,  2  Lea  an  incumbrance  on  land  belonging 

(Tenn.)    121;    Gee  v.   Gee,  2   Sneed  to  different  parties,  they  ought  each 

(Tenn.)  395.  to  contribute  toward  removing  it." 

« Henderson  v.  Truitt,  95  Ind.  309.  See  also  Burget  v.  Greif,  55  Md.  518. 

"Sanford  v.  Hill,  46  Conn.  42.  "Huber  v.  Hess,  191  111.  305,  61 

"Gibson     v.     Crehore,     5    Pick.  N.  E.  61;    Henderson  v.  Truitt,  95 

(Mass.)      146;      Allen   v.   Clark,  17  Ind.  309. 

Pick.  (Mass.)  47,  per  Wilde,  J.  "The 
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in  his  grantor  first  applied  to  satisfy  the  ineumhrance.  The  heir  of 
the  mortgagor  is  under  the  same  obligation.  In  Harbert's  case  it  is 
said  that  if  one  is  seized  of  three  acres  under  an  incumbrance,  and 
enfeoffs  A  of  one  acre,  and  B  of  another,  and  the  third  acre  descends 
to  the  heir,  who  discharges  the  incumbrance,  he  shall  not  have  con- 
tribution, "for  he  sits  in  the  seat  of  his  ancestor.""  It  is  a  well- 
settled  rule  that  if  a  mortgagor  conveys  a  parcel  of  the  mortgaged 
premises,  with  covenants  of  warranty,  neither  he  nor  his  subsequent 
grantee  of  the  rest  of  the  land,  with  notice,  actual  or  constructive, 
of  the  prior  deed,  can,  upon  paying  the  mortgage,  have  contribution 
from  the  prior  grantee.^^ 

If  the  owner  make  simultaneous  deeds  of  undivided  moieties  of  the 
incumbered  estate,  the  grantees  stand  upon  an  equal  footing  in  rela- 
tion to  the  incumbrance.^*  But  if  one  of  these  grantees  neglect  to  put 
his  deed  upon  record,  and  the  other  grantee,  after  recording  his  deed, 
sells  his  moiety  to  one  who  has  no  notice  of  the  conveyance  of  the 
other's  moiety,  this  last  purchaser  stands  in  the  same  position  as  if  the 
other  moiety  still  remained  in  the  original  owner,  as  in  fact  the  record 
indicates;  and  therefore  such  purchaser  has  the  right  to  have  the 
moiety  so  remaining  first  applied  to  satisfy  the  incumbrance.  The 
grantee  who  fails  to  put  his  deed  on  record  enables  the  other  grantee 
to  make  an  apparently  good  title  to  the  third  person  purchasing  with- 
out notice  of  the  incumbrance  of  the  simultaneous  deed.^^ 

Where  several  persons  own  distinct  parcels  of  the  mortgaged  prem- 
ises, contribution  should  be  made  in  proportion  to  the  present  value  of 
the  several  parcels,  unaffected  by  improvements  made  by  either  of 
them.^* 

§  1091.  Sale  by  mortgagor  of  portions  of  mortgaged  property  in 
different  parcels  at  different  times. — If  a  mortgagor  sells  portions  of 
the  mortgaged  premises  in  different  parcels  at  different  times  by  war- 
ranty deed,  that  which  he  retains  is  in  equity  primarily  liable  as 

"3  Co.  11  b;   Huber  v.  Hess,  191  »=  Chase    v.    Woodbury,    6    Gush. 

111.  305,  61  N.  E.  61;   Hall  v.  Mor-  (Mass.)   143. 

gan,  79  Mo.  47;  Sargeant  v.  Rowsey,  "Bates  v.  Ruddick,  2   Iowa  423, 

89  Mo.  617,  1  S.  W.  823.  65  Am.  Dec.  774;    Beall  v.  Barclay, 

"Converse  v.  Ware    Sav.    Bank,  10  B.  Men.  (Ky.)  261;  Bailey  v.  My- 

152    Mass.    407,   25    N.    E.    733,   per  rick,  50  Maine  171;    Taylor  v.  Bas- 

AUen,  J.;   George  v.  Wood,  9  Allen  sett,  3  N.  H.  294;  Aiken  v.  Gale,  37 

(Mass.)  80;  Beard  v.  Fitzgerald,  105  N.  H.  501;  Sawyer  v.  Lyon,  10  Johns. 

Mass.    134;    Clark  v.   Fontain,    135  (N.   Y.)    32;    Stevens  v.   Cooper,  1 

Mass.  464.  Johns.  Ch.   (N.  Y.)  425,  7  Am.  Dec. 

"Adams  V.  Smilie,  50  Vt.  1.  499;    Johnson    v.    White,    11    Barb. 

(N.  Y.)  194.    See  post  §§  1626,  1627. 
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against  all  but  the  mortgagee  for  the  whole  debt,  and  such  grantee 
is  not  required  to  contribute.^'  As  between  such  purchaser  and  ven- 
dor it  is  well  settled  by  all  the  decisions,  both  American  and  English, 
that  the  purchaser  may  redeem  the  mortgage,  and  enforce  it  against 
that  portion  of  the  estate  still  remaining  in  the  hands  of  the  mort- 
gagor.^* A  person  having  an  agreement  for  purchase,  such  that  he 
could  enforce  a  specific  performance  of  it  in  equity,  has  the  same 
right  as  an  actual  purchaser  to  charge  the  burden  of  the  incumbrance 
upon  the  part  of  the  estate  retained  by  the  mortgagor.^^ 

The  mortgagee  may  generally  enforce  his  security  against  the  whole- 
mortgaged  premises;  but  if  he  become  the  owner  of  the  equity  of  re- 
demption of  the  part  chargeable  with  the  whole  amount  of  the  mort- 
gage, he  is  required  in  equity  to  satisfy  his  mortgage  so  far  as  possible 
out  of  that  part.^°  Therefore  the  purchaser  by  warranty  deed  of  a 
portion  of  premises  covered  by  a  mortgage  may  redeem  without  con- 
tribution against  a  subsequent  assignee  of  the  mortgage,  when  such  as- 
signee has  also  subsequently  become  the  owner  of  the  equity  of  redemp- 
tion of  the  remaining  portion  of  the  land,  and  that  is  sufficient  to- 
satisfy  the  mortgage  debt.  The  deed  of  warranty  exempts  the  land  de- 
scribed in  it  from  contribution  in  favor  of  the  mortgagor  or  any  per- 
son claiming  the  remaining  land  under  him,  with  notice  of  the  prior 
conveyance."^ 

§  1092.  Sale  of  mortgaged  premises  to  different  persons. — Portions 
of  the  mortgaged  premises  sold  to  different  persons  are  chargeable 
in  the  inverse  order  of  the  conveyances.""  Upon  a  decree  of  fore- 
closure in  such  case  the  portion,  if  any,  still  remaining  in  the  hands 
of  the  mortgagor,  is  first  subjected  to  sale;  and  then  the  portion  last 
conveyed  by  him,  and  so  on  in  the  inverse  order  of  the  conveyances 
made  by  him.     This  rule  is  considered  in  a  subsequent  chapter,  and 

"Henderson  v.  Truitt,  95  Ind.  S09;  10  111.  App.  181;  Huber  v.  Hess,  191 

Wallace  v.   Stevens,  64  Maine  225;  111.  305,  61  N.  B.  61;  Vogle  v.  Brown, 

Sargeant  v.  Rowsey,  89  Mo.  617,  1  120  111.  338,  11  N.  E.  327;   Gridley 

S.  W.   823;    Lausman   v.   Drahos,  8  v.   Brook-Waterfleld  Co.,   12  Ky.  L. 

Nebr.  457.     See  post  §  1620.  391,  14  S.  W.  407,  9  L.  R.  A.  555; 

>*Clieever  v.   Fair,   5   Cal.   337,   2  Gill  v.  Lyon,  1  Johns.  Ch.   (N.  Y.) 

Story's  Eq.,  §  1233;  Hall  v.  Morgan,  447;   Clowes  v.  Dickenson,  5  Johns. 

79  Mo.  47.  Ch.    (N.   Y.)    235,   9   Cow.    (N.   Y.) 

"Root  V.  Collins,  34  Vt.  173.  403;    Skeel  v.  Spraker,  8  Paige  (N. 

'"Mclntire  v.  Parks,  59  N.  H.  258.  Y.)  182;  Stuyvesant  v.  Hall,  2  Barb. 

"•Bradley    v.     George,    2     Allen  Ch.  (N.  Y.)  151;  Lyman  v.  Lyman, 

(Mass.)    392.  32  Vt.  79,  76  Am.  Dec.  151;  Root  v. 

»Sanford  v.  Hill,  46  Conn.  42,  53,  Collins,  34  Vt.  173;  Deavitt  v.  Jude- 

per  Pardee,  J.;  Alexander  v.  Welch,  vine,  60  Vt.  695,  17  Atl.  410. 
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the  authorities  are  collected.^*  Under  the  system  of  registry  in  gen- 
eral use  in  this  country,  this  rule  seems  reasonable  and  just,  as  those 
acquiring  a  subsequent  interest  in  the  estate  have  notice  of  the  con- 
dition of  it  when  they  take  it ;  but  the  record  is  not,  in  general,  notice 
to  a  prior  purchaser.^*  The  want  of  a  general  registry  system  in 
England  is  undoubtedly  the  reason  why  this  rule  has  not  been  fully 
adopted  there. 

But  notice  of  the  equities  of  prior  purchasers  may  be  given  in  other 
ways  than  by  the  registry.  A  purchaser  of  a  portion  of  a  lot  of  land, 
the  whole  of  which  is  subject  to  a  prior  mortgage,  having  notice  of  a 
prior  unrecorded  deed  of  warranty  of  an  adjoining  portion  of  the  same 
lot  to  a  third  person,  can  not  compel  the  latter  to  contribute.  A  refer- 
ence in  the  mortgage  deed  to  such  owner  of  the  adjoining  lot  amounts 
to  notice  of  the  conveyance.^  ^ 

As  between  purchasers  in  succession  of  different  parts  of  the  equity 
of  redemption  of  lands  there  is  no  contribution,  as  the  parties  do  not 
stand  on  an  equal  footing  in  equity.^* 

One  holding  a  mortgage  on  two  lots  of  land,  on  one  of  which  there 
is  a  prior  mortgage,  can  not  be  compelled  to  redeem  on  a  foreclosure  of 
such  prior  mortgage,  so  as  to  give  to  a  subsequent  mortgagee  of  the 
other  lot  the  benefit  of  the  security.  ^^ 

VII.    Actions — Pleadings  and  Practice  on  Bills  to  Redeem 

Section  Section 

1093.  In  general.  1104.  Reference  to  state  account. 
1093a.  Action  to  determine  charac-    1105.  Defenses. 

ter  of  Instrument.  1106.  The  decree. 

1094.  Pleading — Bill — Sufllciency.  1107.  Decree  should  fix  a  time  when 

1095.  Allegation  of  tender.  redemption  is  to  take  place. 

1096.  Exceptions  to  the  rule.  1108.  Failure  of  mortgagor  to  pay 
1096a.  Process.  under  decree. 

1097.  The  parties.  1108a.  Opening    or    suspending    de- 

1098.  Proper  parties  plaintiff.  cree  by  agreement. 

1099.  Heirs  of  mortgagor.  1109.  Abandonment  of  suit. 

1100.  Parties  defendant.  1110.  Mortgage  title  not  necessarily 

1101.  Parties  defendant — Heirs,  dev-  extinguished. 

isees,  executors  and  admin-    1111.  Costs. 

istrators.  1112.  Costs — Failure   of   tender  be- 

1102.  Parties — Redemption   by   jun-  fore  suit. 

ior  mortgagee.  1113.  Costs — Liability  of  mortgagee. 

1103.  Parties — Assignees. 


==See  post  §§  1620-1632.  ^'Gill  v.  Lyon,  1  Johns.  Ch.   (N. 

»*  Beard  v.   Fitzgerald,   105   Mass.  Y.)    447;     Clowes    v.    Dickenson,    5 

134.  Johns.  Ch.    (N.  Y.)    235,  240. 

=°  George  v.  Kent,  7  Allen  (Mass.)  ="  Lewis  v.  Hinman,  56  Conn.  55, 

16.  13   Atl.   143. 
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§  1093.  In  general. — The  only  remedy  of  the  mortgagor  for  en- 
forcing his  right  to  redeem  after  a  breach  of  the  condition  is  by  a  bill 
in  equity.  If  the  mortgagee  is  in  possession,  he  has  the  right  to  retain 
the  possession  until  his  claim  upon  the  property  is  paid.  So  long  as 
the  mortgage  is  in  fact  not  discharged,  and  is  apparently  a  subsisting 
security,  the  mortgagor  can  not  obtain  possession  by  ejectment.^  The 
rule  is  the  same  although  the  mortgagor  claims  that  the  debt  has  been 
paid  in  full.  So  long  as  the  mortgage  is  apparently  unsatisfied,  and 
the  mortgagee  claims  any  interest  under  it,  the  mortgagor  must  resort 
to  a  suit  in  equity  to  redeem;  and  although  he  may  allege  that  the 
mortgage  has  been  paid,  or  was  given  for  the  accommodation  of  the 
mortgagee,  and  may  pray  that  a  decree  be  entered  that  it  be  dis- 
charged, yet  he  should  at  the  same  time  pray  that  he  be  allowed  to 
redeem,  and  should  offer  to  do  so  if  anything  be  found  due  upon  the 
mortgage.^  Although  the  mortgagor  is  already  in  the  actual  posses- 
sion of  the  mortgaged  estate,  he  may,  after  a  breach  of  the  condition 
and  payment  of  the  mortgage,  or  a  tender  of  payment,  maintain  a 
bill  to  redeem,  for  in  legal  contemplation  his  possession  is  considered 
that  of  the  mortgagee.^ 

When  the  condition  of  the  mortgage  has  been  saved  by  performance 
of  it  before  any  breach  has  occurred,  and  the  mortgagee  being  in  pos- 
session refuses  to  surrender  it,  the  mortgagor  can  not  maintain  a  bill 
in  equity  to  recover  possession,  because  he  then  has  a  complete  and 
adequate  remedy  at  law.*  One  who  has  the  right  to  redeem  can  not 
maintain  a  bill  for  this  purpose  after  a  suit  has  been  brought  against 
him  for  the  foreclosure  of  the  mortgage ;  nor  can  he  enjoin  the  prose- 
cution of  the  foreclosure  suit,  although  he  at  the  same  time  offers  to 
redeem.  ° 

'Woods  V.  Woods,  66  Maine  206;  160,  96  Pac.  382;  Hill  v.  Payson,  3 

Chase  v.  Peck,  21  N.  Y.  581;  Pell  v.  Mass.    559;    Parsons   v.   Welles,   17 

Ulmar,  18  N.  Y.  139;   Van  Dyne  v.  Mass.    419;    Newton   v.   Baker,   125 

Thayre,    14    Wend.     (N.    Y.)     233;  Mass.  30;  Beach  v.  Cooke,  28  N.  Y. 

Phyfe  V.  Riley,  15  Wend.    (N.  Y.)  508;   Farmers'  F.   Ins.  &  Loan  Co. 

248;  Hall  v.  Eagle  Ins.  Co.,  151  App.  v.  Edwards,  21  Wend.   (N.  Y.)   467, 

Div.  815,  136  N.  Y.  S.  774;  West  v.  26  Wend.   (N.  Y.)   540. 

Middlesex  Banking  Co.,  33  S.  Dak.  '  Hicks  v.  Bingham,  11  Mass.  300. 

465,  146  N.  W.  598.     See  also  Stitt  *Holman     v.     Bailey,     3     Mete. 

V.    Rat    Portage    Lumber    Co.,    96  (Mass.)  55. 

Minn.  27,  104  N.  W.  561.    Courts  of  "  Kilborn    v.    Robblns,    8    Allen 

equity  have  general  jurisdiction  of  (Mass.)    466.     See,   however,   Pres- 

redemption     from     mortgage     fore-  nail  v.  Burgess,  181  Ala.  263,  61  So. 

closures    under    the    Massachusetts  804,  where  it  was  held  that  a  bill 

statutes.     Hawkinson  v.  Banaghan,  to  restrain  foreclosure  proceedings 

203  Mass.  591,  89  N.  E.  1054.  possessed  equity  as  a  bill  to  redeem. 

'Green  v.  Thornton,  8  Cal.  App. 
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Under  a  power  of  sale  mortgage,  the  mortgagor  may  after  a  breach 
of  the  condition  redeem  at  any  time  before  a  sale  is  actually  made 
under  the  power,  without  making  a  previous  tender,  provided  he 
offers  in  his  bill  to  pay  what  is  due.®  Where  the  mortgage  contains  a 
power  of  sale,  and  the  plaintiff,  in  his  prayer  for  relief,  has  asked  for 
a  sale,  the  mortgagee  may  be  authorized  to  proceed  with  a  sale  under 
the  power  and  under  the  direction  of  the  court,  either  absolutely, 
or  unless  within  a  certain  time  the  plaintiff  should  pay  into  court  a 
specified  sum.'' 

§  1093a.  Actioii  to  determine  character  of  instrument. — ^As  affect- 
ing the  right  of  redemption,  it  frequently  becomes  necessary  to  de- 
termine the  character  of  the  instrument  under  which  redemption  is 
sought.  This  happens  where  the  conveyance  is  by  a  deed  absolute  on 
its  face  but  which  the  grantor  claims  was  executed  to  secure  the  pay- 
ment of  a  debt  or  the  performance  of  a  condition.  Under  such  cir- 
cumstances, where  the  grantee  refuses  to  reconvey  on  payment  or 
tender  of  payment  of  the  debt  on  performance  of  the  condition,  in- 
sisting that  the  transaction  was  an  absolute  conveyance,  the  grantor 
may  institute  a  suit  to  determine  the  character  of  the  instrtunent. 
This  may  be  done  by  a  bill  in  equity  or  by  an  action  under  the  statute 
in  the  nature  of  a  bill  in  equity.  The  action  being  equitable  in  its 
nature,  the  grantor  is  entitled  to  complete  relief  and  the  petition 
usually  asks  for  an  accounting  accompanied  with  a  prayer  that  the 
petitioner  be  allowed  to  redeem.  Where  it  clearly  appears  that  the 
deed  was  intended  as  a  security  the  action  will  lie.*  The  action  may  be 

'Way  V.  Mullett,  143  Mass.  49,  8  owner    on    redemption.     Nelson    v. 

N.  E.  881.  Wadsworth,  181  Ala.  361,  61  So.  895. 

'  Emerson  t.  Atkinson,  159  Mass.  A  petitioner  in  a  suit  in  equity  to 

356,  34  N.  E.  516,  per  Allen,  J.  have   a  deed  declared   a   mortgage 

'Potts  T.  Reynolds,  131  La.  421,  can  not  successfully  claim  that  the 
59  So.  837.  See  also  Russell  v.  court  has  no  jurisdiction  to  deter- 
Tucker,  136  Ga.  136,  70  S.  E.  1018;  mine  his  right  to  possession.  Reitze 
Walter  v.  Calhoun,  88  Kans.  801,  v.  Humphreys,  53  Colo.  177,  125 
129  Pac.  1176;  Kinney  v.  Smith,  58  Pac.  518.  A  court  of  equity  may  re- 
Ore.  158,  113  Pac.  854.  An  abso-  quire  a  grantor,  as  a  condition  to 
lute  deed  may  be  held  to  be  a  mort-  relief,  to  forego  the  statutory  pen- 
gage  although  the  grantor  executes  alties  for  the  exaction  of  usury  and 
notes  and  pays  rent  to  the  grantee,  submit  to  a  charge  of  principal  and 
Wright  V.  Butler  (Ala.),  65  So.  136.  legal  interest.  Holden  Land  &c. 
A  bill  in  equity  will  not  lie  where  Co.  v.  Interstate  Trading  Co.,  87 
complainant  has  an  adequate  rem-  Kans.  221,  123  Pac.  733.  Where  a 
edy  at  law.  Reich  v.  Cochran,  162  suit  was  brought  to  have  an  abso- 
App.  Div.  619,  147  N.  Y.  S.  1090.  lute  deed  declared  a  mortgage  and 
Where  the  land  has  been  conveyed  to  recover  the  land,  or  if  such  relief 
to  a  purchaser  without  notice  the  could  not  be  had,  for  a  money  judg- 
^antee  is  bound  to  compensate  the  ment  for  the  difference  between  the 

45 — ^JoNKS  Mtg. — Vol.  II. 


§  1093a  REDEMPTION  OF  A  MORTGAGE  706 

instituted  for  the  sole  purpose  of  having  the  deed  declared  to  be  a 
mortgage,  but  the  grantor  must  also  offer  to  redeem  the  property  and 
place  himself  within  the  jurisdiction  of  the  court  to  settle  the  whole 
controversy."  Eeconveyance  will  be  decreed  only  upon  payment  of  the 
debt  in  full.^"  In  order  to  maintain  the  bill  there  must  be  an  exist- 
ing debt  or  obligation  which  the  grantee  can  enforce  by  way  of  fore- 
closure proceedings.^^  The  pleadings  must  set  forth  in  plain  and  con- 
cise language  the  facts  in  issue,^^  from  which  the  court  can  determine 
that,  if  they  are  true,  the  deed  was  not  absolute,  but  was  a  mere  se- 
curity for  a  debt.^^ 

The  bill  must  allege  that  there  was  an  existing  indebtedness,  or  a 
debt  to  become  due  at  the  time  of  the  execution  of  the  deed  or  facts 
from  which  the  same  is  necessarily  inferred,^*  and  where  the  averments 
are  upon  the  information  of  the  plaintifE,  the  sources  of  such  informa- 
tion must  be  set  out.^^  An  allegation  that  the  consideration  named  in 
the  deed  is  a  grossly  inadequate  price  for  the  land  is  immaterial  in  de- 
termining whether  or  not  the  deed  is  a  sale  or  a  mortgage.  ^°  It  is  not 
necessary  to  expressly  aver  in  the  complaint  that  the  debt  is  due  and 
payable  if  sufiBcient  facts  are  set  out  from  which  such  legal  conclu- 
sion necessarily  follows.^'  An  allegation  that  the  plaintifi  offered  to 
pay  the  full  amount  of  the  debt  with  interest  which  the  defendant 
refused  is  a  sufficient  allegation  of  tender.^^  It  has  been  held,  how- 
ever, that  the  plaintiff  is  not  required  to  allege  and  prove  a  tender  of 

amount   of   the   debt   and   the   sale  773.     On  sufllciency  of  pleading  in 

price  of  the  land,  it  was  held  that  an  action  to  determine  the  charac- 

the  court  had  jurisdiction  to  render  ter  of  the  transaction.     Murphy  v. 

the   money  judgment.     Beauchamp  Murphy,  141  Cal.  471,  75  Pac.  60. 

v.  Parrish   (Tex.  Civ.  App.),  148  S.  "Winn  v.  Fitzwater,  151  Ala.  171, 

W.  333.  44   So.   97;    Jacoby  v.   Funkhouser, 

'Mack   V.   Hill,   28   Mont.    99,   72  147  Ala.  254,  40  So.  291;   Gerson  v. 

Pac.  307.     See  Gerhardt  v.  Tucker,  Davis,  143  Ala.  381,  39  So.  198;  Sa- 

187  Mo.  46,  85  S.  W.  552,  where  it  linger  v.  McAllister  (Iowa),  146  N. 

was  held  that  the  suit  can  not  be  W.   8;    Krug  v.  Kautz,  21   S.  Dak. 

maintained      unless     the      grantor  461,  113  N.  W.   623.     On  the  suffi- 

shows  a  willingness  and  ability  to  ciency  of  the  obligation  of  an  exist- 

redeem.  ing     indebtedness,     see     Smith     v. 

"Gumming   v.    McDade,    118    Ga.  Smith,    153    Ala.    504,    45    So.   168; 

612,  45  S.  E.  479.  Jones  v.  Hubbard,  193  Mo.  147,  90 

"Martinet  v.  Dufe,   178   111.   App.  S.  W.  1137. 

199.  "  Osborne  v.  Morgan,  171  111.  App. 

"Hawkins  v.  Elston   (Colo.),  146  549. 

Pac.  254;  Brightwell  v.  McAfee,  249  »" Hubert  v.    Sistrunk    (Ala.),   53 

Mo.  562,  155  S.  W.  820.  So.  819. 

^  Osborne  v.  Morgan,  171  111.  App.  "  Todd  v.  Todd,  164  Cal.  255,  128 

549.      See   also    Saylor   v.    Crooker,  Pac.  413. 

89  Kans.  51,  130  Pac.  689;    Ray  v.  "Calahan  v.  Dunker,  51  Ind.  App. 

Patterson,  165  N.  Car.  512,  81  S.  E.  436,  99  N.  E.  1021. 
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the  amotuit  of  the  debt  which  he  admits  is  due,^"  or  to  allege  and 
prove  a  tender  before  the  action  is  brought  if  he  allege  and  prove  a 
willingness  to  pay  whatever  sum  may  be  found  due.^"  The  plaintiff 
may  be  permitted  to  amend  so  as  to  impress  his  equities  on  land  re- 
ceived by  the  mortgagee  in  exchange  for  part  of  the  mortgaged  estate.^^ 
The  action  must  be  brought  within  a  reasonable  time  or  it  will  be 
barred  by  laches.^^  But  it  is  not  every  delay  that  will  bar  the  action. 
What  constitutes  an  unreasonable  delay  depends  upon  the  facts  of  the 
individual  case.  Thus,  laches  will  not  be  imputed  to  the  grantor  as 
long  as  he  remains  in  possession  without  interference  from  the 
grantee;^®  or  where  he  repeatedly  demands  a  reconveyance  and  the 
grantee  promises  to  comply  with  the  demand;^*  or  where  the  grantee 
exonerates  the  grantor  from  obligation  to  make  payments  and  re- 
quests him  to  make  no  further  payments.^^  A  delay  extending  over 
a  long  period  of  years  may  not  amount  to  such  laches  as  will  bar  the 
action.^*  Where,  however,  the  delay  results  in  the  loss  of  evidence  of 
the  transaction  so  that  the  court  can  not  determine  the  facts  with  any 
certainty  the  action  will  be  barred.^^  The  burden  is  on  the  plaintiff 
to  sustain  his  allegations  not  only  by  the  greater  weight  of  evidence, 
but  by  clear,  strong,  cogent  and  convincing  evidence.^*  It  has  been 
held,  however,  that  the  evidence  in  the  record  on  appeal  need  not 
be  entirely  plain  and  convincing  to  the  appellate  court.   In  such  case 

"  Reitze   v.   Humphreys,   53   Colo.  =»>  Todd  v.  Todd,  164  Cal.  255,  128 

177,  125  Pac.  518;    Rodda  v.  Need-  Pac.  413. 

ham,   78   Wash.    636,   139   Pac.    628.  =»"  Nelson  v.  Wadsworth,  171  Ala. 

But  see   Erickson  v.   Thelin,   26   S.  603,    55    So.    120;     Fort    v.    Colby 

Dak.  441,  128  N.  W.  598.    It  is  not  (Iowa),  144  N.  W.  393;   Leland  v. 

necessary  to  tender  the  amount  of  Morrison,  92  S.  Car.  501,  75   S.  E. 

debt  as  the  grantee  has  a  lien  as  889,  Ann.  Cas.  1914  B,  349.    See  also 

security  for  his  debt  which  he  may  McKenney  v.  Page,  146  Ky.  682,  143 

look  to  if  the  debtor  is  insolvent.  S.  W.  382. 

Tucker  v.  Witherbee,  130  Ky.  269,  "Hill  v.  Saunders,  115  Va.  60,  78 

113  S.  W.  123.  S.  E.  559. 

*>  Smith  V.  Jensen,  16  N.  Dak.  408,        =«  Moss  v.  Odell,  141  Cal.  335,  74 

114  N.  W.  306.  Pac.  999;    Osborne  v.  Morgan,  171 
"Hawkins  v.  Elston   (Colo.),  146    III.  App.  549;   Leach  v.  Grube,  147 

Pac.  254.  Mich.  348,  110  N.  W.  1076;  Cady  v. 

''•Baird  v.  Baird,  48  Colo.  506,  111  Burgess,  144  Mich.  523,  108  N.  W. 

Pac.  79;   Hill  v.  Saunders,  115  Va.  414;   Sheehan  v.  Farwell,  135  Mlcli. 

60,  78  S.  E.  559.  196,  97  N.  W.  728;  Culbreth  v.  Hall, 

=«  Brown  v.  Spradlin,  136  Ky.  703,  159    N.    Car.    588,    75    S.    E.    1096; 

125  S.  W.  150.    Where  an  absolute  Smith  v.  Jensen,  16  N.  Dak.  408,  114 

deed  was  given  to  secure  the  pay-  N.  W.  306;  Dose  v.  Bank  of  Wood- 

ment  of  a  debt  due  on  demand  it  burn,  58  Ore.  529,  115  Pac.  286.  See 

was  held  that  the  statute  of  llmita-  also    Calahan   v.    Dunker,    51    Ind. 

tions  was   no   defense.     Bergen   v.  App.  436,  99  N.  E.  1021;   Potts  v. 

Johnson,  21  Idaho  619,  123  Pac.  484.  Reynolds,  131  La.  421,  59  So.  837; 

"  Clark   V.    Shoesmjth,   91   Kans,  Care  v.  Wojlenberg,  68  Ore.  420,  136 

797,  139  Pac.  426.  Pac.  866.    On  the  sufficiency  of  evi- 
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if  it  appears  there  was  some  evidence  upon  which  the  decree  might 
be  based  it  will  not  be  disturbed.^' 

§  1094.  Pleading— Bill — SufBLciency. — The  bill  should  conform  to 
the  general  principles  of  equity  pleading  and  practice,  as  modified  by 
the  statutes  and  rules  adopted  in  the  state  where  the  action  is  brought. 
It  should  show  that  the  debt  secured  is  due  and  payable.^*  It  should 
pray  for  an  accounting  of  what  is  due  upon  the  mortgage,  and,  where 
the  mortgagee  has  been  in  receipt  of  rents  and  profits,  for  an  account- 
ing of  these,  and  that  the  defendant  be  adjudged  to  deliver  up  the 
possession  of  the  estate  upon  payment  of  the  amount  found  due.  A 
bill  which  also  asks  for  the  correction  of  accounts  already  exchanged 
between  the  parties  is  not  open  to  the  objection  of  being  multifarious, 
inasmuch  as  the  accounts  relate  to  the  mortgage  debt,  and  the  cor- 
rection asked  for  is  only  a  difEerent  mode  of  asking  for  relief  by  a 
true  account  stated.^^  Upon  filing  the  bill  to  redeem,  the  mortgagee 
must  promptly  make  an  accounting  and  show  the  amount  of  the  se- 
cured debt  together  with  all  other  claims  equitably  chargeable  against 
the  property.''^  Mere  informalities  in  the  bill  to  redeem  will  not  in- 
validate the  right.^^  A  bill  will  not  be  dismissed  for  failure  to  allege 
who  was  in  possession  of  the  land  at  the  time  of  foreclosure,  but  may 
be  amended  in  this  respect.^*  Where  sale  under  a  power  was  had 
after  the  original  bill  to  redeem  was  filed,  the  right  was  not  defeated 
although  amendment  was  made  after  the  sale.^^  Wliere  a  complaint 
alleged  that  the  mortgagor  had  tendered  the  amount  of  the  debt  pend- 

dence  to  show  a  deed  absolute  to  deem,  see  National  Bldg.  &c.  Assn. 

be  in  fact  a  mortgage,  see  Day  v.  v.   Cheatham,  137   Ala.   395,   34   So. 

Davis,    101    Md.    259,    61    Atl.    576.  383;    Merryman  v.  Blount,  79  Ark. 

Evidence  of  the  mortgagee's  belief  1,  94  S.  W.  714;  Benson  v.  Bunting, 

that  the  conveyance  was  absolute  is  141  Cal.  462,  75  Pac.  59;    Gillespie 

admissible   on   the   question   of  his  v.  Rigby,  66  Fla.  9,  63  So.  141;  Doty 

right    to    reimbursement    for    im-  v.  Norton,  133  App.  Div.  106,  117  N. 

provements.    Ferguson  v.  Boyd,  169  Y.    S.   793;    Parks   v.   Worthington, 

Ind.  537,  81  N.  E.  71,  82  N.  B.  1064.  39  Tex.  Civ.  App.  421,  87  S.  W.  720; 

^Wadleigh    v.    Phelps,    149    Cal.  Findlay   v.   Longe,    81   Vt.    523,   71 

627,  87  Pac.  93;   De  Bartlett  v.  De  Atl.  829. 

Wilson,  52  Fla.  497,  42  So.  189.  "Greene  v.  Harris,  10  R.  I.  382. 

""Ganceart  v.  Henry,  98  Cal.  281,  See  also  as  to  this  objection  Lyon 

33   Pac.    92.     See   also   Johnson   v.  v.  Dees,  101  Ala.  700,  14  So.  564.    ' 

Herdien,   155   111.   App.   426;    Flynn  ""Kinkead  v.  Peet,  153  Iowa  199, 

V.  Foley  Bros.,  91  Minn.  444,  98  N.  132  N.  W.  1095. 

W.  332.     A  bill  under  the  statutes  ^Taylor  v.    Shell,   102   Ark.   649, 

can  not  be  maintained  without  full  145  S.  W.  539. 

compliance  with  the   statutory  re-  "Fuller  v.  Varnum,  147  Ala.  336, 

quirements.     Doe  v.   Littlefleld,   99  41  So.  777. 

Maine  317,  59  Atl.  438.     Generally  »=  National    Bldg.    &c.    Assn.    v. 

on  the  sufficiency  of  a  bill  to  re-  Cheatham,  137  Ala.  395,  34  So.  383. 
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ing  foreclosure,  but  had  been  induced  by  the  mortgagee  to  refrain  from 
enforcing  redemption  on  the  promise  of  the  latter  to  convey  the  prem- 
ises after  sale  on  payment  of  the  debt,  the  action  was  treated  as  one 
to  redeem.20  A  bill  to  redeem  by  a  judgment  creditor  which  fails  to 
show  that  the  land  was  situated  in  the  county  in  which  the  judgment 
was  recorded  has  been  held  insuflBcient  for  this  defect.^' 

The  plaintiff's  bill  should  contain  sufficient  averments  to  meet  the 
case  he  wishes  to  make  out,  and  should  ask  for  all  the  remedy  he  is 
entitled  to  or  wishes  to  obtain.  If  the  mortgagee  has  been  in  posses- 
sion and  has  received  rents  and  profits,  the  bill  should  so  allege,  and 
should  pray  to  have  an  account  of  them  taken;  otherwise  no  deduc- 
tion will  be  made  upon  the  mortgage  debt  on  account  of  such  rents  and 
profits.^*  It  has  been  held,  however,  that  in  such  case  the  plaintiff 
should  be  permitted  to  amend  his  bill  so  as  to  obtain  all  the  relief  to 
which  he  is  entitled.^® 

A  bill  in  equity  by  a  tenant  for  life  prayed  that  he  might  be  per- 
mitted to  hold  possession  of  the  mortgaged  premises  upon  paying  the 
interest  as  it  might  accrue,  and  that,  upon  paying  the  whole  amount 
due  upon  the  mortgage,  the  mortgagee  might  be  compelled  to  assign  it 
to  him.  But  as  a  bill  for  these  purposes  is  not  allowed,  it  was  never- 
theless maintained  as  a  bill  to  redeem  simply;  inasmuch  as  it  con- 
tained an  averment  that  the  plaintiff  was  ready  and  offered  to  pay  the 
full  amount  due  on  the  mortgage,  upon  an  assignment  of  it  to  him- 
self, "or  in  such  other  way  and  upon  such  other  terms"  as  to  the  court 
should  seem  meet ;  and  although  the  bill  did  not  pray  for  an  account, 
it  alleged  that  an  account  had  been  previously  demanded,  and  prayed 
for  full  answers  to  the  bill,  and  the  answer  alleged  the  defendant's 
readiness  to  account.*" 

A  bill  is  not  multifarious  which  seeks  the  cancelation  of  a  mortgage 
upon  the  ground  that  the  mortgage  debt  has  been  fully  paid,  and 
which  prays  in  the  alternative,  to  be  let  in  to  redeem  if  anything 
should  be  found  due  upon  the  statement  of  an  account.  But  where  a 
bill  filed  by  the  wife  avers  that  she  joined  with  her  husband  in  a  mort- 
gage of  her  lands  to  pay  his  debt,  and  in  the  alternative,  that  if  mis- 
taken as  to  the  debt  being  wholly  her  husband's,  then  so  far  as  she  was 
liable  for  said  debt  it  was  paid,  and  praying  that  the  mortgage  be 
canceled  as  a  cloud  on  her  title,  and  for  an  accounting,  if  complain- 

^  Clark    v.    Levy,    130    App.  Div.        =»  Cree  v.  Lord,  25  Vt.  498. 

389,  114  N.  Y.  S.  890.  » Miller  v.  Ward,  111  Maine  134, 

"Greenwood    v.    Trigg,    154  Ala.     88  Atl.  400,  49  L.  R.  A.  (N.  S.)  122. 

487,  46  So.  227.  ^  Lamson  v.  Drake,  105  Mass.  564. 
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ant  was  mistaken  as  to  the  liability  being  fully  discharged,  and  that 
she  be  let  in  to  redeem  is  multifarious/^ 

1 1095.  Allegation  of  tender. — ^The  bill  to  redeem  must  make  a 
tender  of  the  amount  the  plaintiff  concedes  to  be  due  on  the  mort- 
gage debt,  or  must  offer  to  pay  whatever  may  be  found  to  be  due.*''  A 
tender  before  bringing  a  bill  to  redeem  is  not  necessary.*^  It  is  not 
necessary  to  allege  and  prove  a  tender  prior  to  the  commencement 
of  the  suit  where  the  plaintiff  asks  for  an  accounting  and  the  amount 
is  in  dispute.  An  allegation  of  a  willingness  to  pay  whatever  is  found 
due  in  such  case  is  sufficient.**  However,  where  the  statute  provides 
that  a  tender  is  a  condition  precedent  to  the  right  to  redeem,  the  bill 
must  allege  a  tender  or  an  excuse  for  failure  to  make  the  same.*' 
There  is  some  confusion  among  the  decisions  on  the  necessity  of  pay- 
ment into  court.  The  better  rule,  however,  seems  to  be  that  this  is  not 
required  except  where  there  is  a  statute  authorizing  it  or  there  is  a 
suit  to  redeem  pending.*"    If  the  bill  be  brought  on  the  ground  of  a 


"Williams  v.  Cooper,  107  Ala. 
246,  18  So.  170. 

"Crews  V.  Threadglll,  35  Ala. 
334;  Adams  v.  Sayre,  70  Ala.  318; 
Fouclie  V.  Swain,  80  Ala.  151; 
Stocks  V.  Young,  67  Ala.  341;  Smith 
V.  Conner,  65  Ala.  371;  Higman  v. 
Humes,  133  Ala.  617;  Lehman,  v. 
Collins,  69  Ala.  127;  Thomas  v. 
Jones,  84  Ala.  302,  4  So.  270;  Pryor 
V.  Hollinger,  88  Ala.  405,  6  So.  760; 
Turner  v.  Williams,  63  Ga.  726; 
Kemp  V.  Mitchell,  36  Ind.  249; 
Coombs  V.  Carr,  55  Ind.  303;  Nesbit 
V.  Hanway,  87  Ind.  400;  Calahan  v. 
Dunker,  51  Ind.  App.  436,  99  N.  E. 
1021;  Anson  v.  Anson,  20  Iowa  55, 
89  Am.  Dec.  514;  Hoopes  v.  Bailey, 
28  Miss.  328;  Loney  v.  Courtnay, 
24  Nebr.  580,  39  N.  W.  616;  Perry  v. 
Carr,  41  N.  H.  371;  Eastman  v. 
Thayer,  60  N.  H.  408;  Silsbee  v. 
Smith,  60  Barb.  (N.  Y.)  372,  41 
How.  Pr.  (N.  Y.)  418;  Beekman  v. 
Frost,  18  Johns.  (N.  Y.)  544,  1 
Johns.  Ch.  (N.  Y.)  288,  9  Am.  Dec. 
246;  Miner  v.  Beekman,  11  Abb.  Pr. 
(N.  S.)  (N.  Y.)  147,  163;  Eldriedge 
V.  Hoefer,  52  Ore.  241,  93  Pac.  246; 
Marshall  v.  Williams,  21  Ore.  268, 
28  Pac.  137;  Coughanour  v.  Hutch- 
inson, 41  Ore.  419,  69  Pac.  68;  Kop- 
per  V.  Dyer,  59  Vt.  477,  9  Atl.  4,  59 
Am.  Rep.  742;    Still  v.  Buzzell,   60 


Vt.  478;  Harding  v.  Pingey,  10  Jur. 
(N.  S.)  872;  Dalton  v.  Hayter,  7 
Beav.  313,  319;  Tasker  v.  Small,  3 
Myl.  &  Cr.  63.  As  to  withdrawal  of 
money  paid  in  to  court,  see  Dunn  v. 
Hunt,  76  Minn.  196,  78  N.  W.  1110. 
A  prayer  in  a  bill  to  redeem  that 
the  plaintiff  "may  be  allowed  to  pay 
such  sum  as  shall  be  found  due"  on 
the  mortgage  is  a  suflScient  offer  to 
redeem.  Brown  v.  South  Boston 
Sav.  Bank,  148  Mass.  300,  19  N.  B. 
382.  In  California  it  is  held  that 
where  the  mortgagor  denies  that 
there  is  anything  due  under  the 
mortgage  the  action  will  lie  with- 
out a  previous  offer  of  payment.  De 
Leonis  v.  Walsh,  140  Cal.  175,  73 
Pac.  813. 

^^Longino  v.  Ball-Warren  Comm. 
Co.,  84  Ark.  521,  106  S.  W.  682; 
Aust  V.  Rosenbaum,  74  Miss.  893; 
Casserly  v.  Witherbee,  119  N.  Y. 
522,  23  N.  E.  1000;  Beach  v.  Cooke, 
14  N.  Y.  508;  Quin  v.  Brittain,  Hofl. 
Ch.  (N.  Y.)  353;  Smith  v.  Jensen, 
16  N.  Dak.  408,  114  N.  W.  306.  See 
also  Nichols  v.  Marquess,  141  Ky. 
642,  133  S.  W.  562. 

"^tna  &c.  Ins.  Co.  v.  Stryker,  38 
Ind.  App.  312,  78  N.  E.  245. 

■""Lacey  v.  Lacey  (Ala.),  39  So. 
922. 

^»Rees  V.  Rhodes,  3  Ariz.  235,  73 
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tender  made  and  refused,  the  tender  should  be  followed  up  by  a  pay- 
ment into  court  at  the  time  of  filing  the  bill,  which  should  contain 
a  proper  averment  of  a  compliance  with  this  requirement.*^  But  al- 
though a  tender  made  by  the  bill  should  be  kept  good,  the  omission  or- 
dinarily only  raises  a  question  of  eosts.*^  The  mere  payment  of  the 
money  into  court,  not  made  upon  any  tender  averred  in  the  bill  and 
proved  by  evidence,  does  not  amount  to  a  tender,  and  does  not  affect 
the  case.*'  A  suggestion  of  the  plaintiff's  poverty  and  inability  to  re- 


Pac.    446;    Dickerson   v.    Simmons, 
141  N.  Car.  325,  53  S.  E.  850. 

"Given  v.  Troxel  (Ala.),  39  So. 
578;  Daughdrill  v.  Sweeney,  41  Ala. 
310;  Murphee  v.  Summerlin,  114 
Ala.  54,  21  So.  470;  Vick  v.  Beverly, 
112  Ala.  458,  21  So.  325;  Iowa  Loan 
&c.  Co.  V.  Kunscli,  156  Iowa  91,  135 
N.  W.  426;  Doty  v.  Norton,  133  App. 
Div.  106,  117  N.  Y.  S.  793;  Shank  v. 
Groff,  45  W.  Va.  543,  546  (quoting 
text).  As  to  what  is  a  sufficient 
averment  of  tender  and  offer  to  re- 
deem, see  Edgerton  v.  McRea,  6 
Miss.  183;  Quin  v.  Brittain,  Hoff. 
Ch.  (N.  Y.)  353;  Barton  v.  May,  3 
Sandf.  Ch.  (N.  Y.)  450;  Lanning  v. 
Smith,  1  Parsons  Sel.  Cas.  (Pa.)  13; 
Rogers  v.  Tindale,  99  Tenn.  356,  42 
S.  W.  86.  Now  in  New  York 
neither  a  previous  tender,  nor  an 
offer  in  the  complaint  to  pay  the 
amount  which  should  be  found  due, 
is  necessary.  Casserly  v.  Wither- 
bee,  119  N.  Y.  522,  23  N.  E.  1000, 
Earl,  J.,  saying:  "We  think  it  is 
now  the  settled  law  in  this  state, 
under  our  present  system  of  plead- 
ings, that  the  allegation  of  such  a 
tender  or  offer  is  unnecessary.  It 
certainly  is  not  necessary  to  allege 
that  a  tender  or  offer  to  pay  the 
amount  due  upon  the  mortgage  was 
made  before  the  commencement  of 
the  action,  and  an  offer  in  the  com- 
plaint is,  at  most,  a  technical  mat- 
ter, serving  no  substantial  purpose, 
because,  in  the  judgment  given  in 
such  action,  the  court  always  pro- 
vides that  redemption  can  only  be 
had  upon  payment  of  the  amount 
found  due.  The  tender  and  offer 
are  important  only  as  they  have 
bearing  upon  the  question  of  costs. 
The  mortgagor's   right   of  redemp- 


tion is  not  dependent  upon  his  of- 
fer or  tender  of  payment.  It  ex- 
ists independently  thereof,  and  an- 
tecedently thereto.  The  tender  or 
offer  is  not  needed  to  put  the  mort- 
gagee in  default;  and,  if  made,  no 
relief  can  be  based  thereon,  as  the 
rights  of  the  parties  are  not  changed 
thereby,  and,  independently  thereof, 
are  always  taken  care  of  and  regu- 
lated in  the  judgment.  Payment 
upon  redemption,  and  as  a  condi- 
tion of  redemption,  can  be  enforced 
in  the  action;  and  a  dismissal  of 
the  complaint  in  such  an  action,  on 
default  of  payment,  under  the  judg- 
ment, as  a  condition  of  redemption, 
operates  as  a  foreclosure."  See  also 
Beach  v.  Cooke,  28  N.  Y.  508;  Miner 
V.  Beekman,  11  Abb.  Pr.  (N.  S.)  (N. 
Y.)  147,  160.  On  the  sufficiency  of 
an  allegation  of  tender,  see  Puller 
V.  Varnum,  147  Ala.  336,  41  So.  777; 
Morris  v.  Hulme  (Kans.),  81  Pac. 
169.  Tender  of  interest  and  costs 
need  not  be  kept  good  by  deposit 
in  court  to  defeat  creditor's  right 
to  sell.  Potter  v.  Schaffer,  209  Mo. 
586,  108  S.  W.  60.  In  Alabama  it  is 
held  that  one  seeking  to  redeem 
from  a  purchaser  at  a  mortgage 
foreclosure  sale  must  tender  and 
deposit  in  court  the  full  amount  of 
the  purchase-money  with  interest. 
Lewis  V.  McBride,  176  Ala.  134,  57 
So.  705.  See,  however,  Burks  v. 
Burks  (Tex.  Civ.  App.),  141  S.  "W. 
337,  where  it  is  held  that  the  mort- 
gagor is  not  required  as  a  condition 
precedent  to  recover,  to  actually  de- 
posit the  money  due  in  court. 

«Lamb  v.  Jeffrey,  41  Mich.  719. 

'°Hart  V.  Goldsmith,  1  Allen 
(Mass.)   145. 
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deem,  for  which  reason  he  asks  for  a  sale  of  the  premises,  does  not 
excuse  tlie  omission  of  an  offer  to  redeem.^" 

Either  an  averment  of  tender  or  an  offer  to  pay  is  a  necessary 
part  of  the  hill,  and  the  omission  is  ground  for  a  demurrer.'^  The 
mortgagor  is  not  entitled  to  recover  in  the  absence  of  proof  of  tender 
or  proof  that  he  was  ever  able  to  redeem.^^  An  allegation  that  the 
plaintiff  informed  the  mortgagee  that  he  was  ready  to  pay  the  debt 
and  requested  a  reconveyance  is  a  suflScient  allegation  of  tender.^' 
But  although  no  objection  be  taken  to  this  omission,  relief  will  be 
granted  only  upon  condition  of  payment  of  what  is  justly  due.°*  Where 
an  accounting  is  necessary  to  determine  the  amount  due^°  or  the 
amount  due  on  the  mortgage  is  unliquidated  a  tender  need  not  be 
pleaded.^'  If  the  mortgagee  has  been  in  possession  and  has  received 
rents  and  profits,  it  is  not  practicable  for  the  mortgagor  to  make  an 
actual  tender,  or  even  a  tender  in  writing,  of  the  exact  amount  due.^^ 
The  strict  rule  of  tender  applying  in  actions  at  law  does  not  apply.^* 
The  offer  in  such  case  should  be  to  pay  what  may  be  found  to  be  due. 
An  averment  of  a  tender  before  the  filing  of  the  bill  is  only  material 
as  affecting  the  question  of  costs,  and  not  the  equity  of  the  bill,  if  this 
makes  a  tender.^'  If  the  mortgagee  fraudulently  prevents  the  plaintiff 
from  making  a  tender  by  neglecting  to  render,  upon  request,  an  ac- 
count of  the  amount  due,  the  failure  of  the  plaintiff  to  tender  or  bring 
into  court  the  amount  due  is  no  ground  for  dismissing  the  bill  f  but 

™  Goldsmith   v.    Osborne,   1    Edw.  will   be    implied.     Jackson   v.   Put- 

(N.  y.)   560.  man,  180  Ala.   39,  60   So.  61. 
« Doe  V.  Littlefield,  99  Maine  317,        "  Toole  v.  Weirick,  39  Mont.  359, 

59  Atl.  438;    Emerson  v.  Atkinson,  102  Pac.  590. 

159  Mass.  356,  34  N.  E.  516;   Way  "'Dolan  v.  Midland  Blast  Furnace 

V.   Mullett,   143   Mass.   49,   8   N.   E.  Co.,   126   Iowa  254,   100   N.   W.  45; 

881;  Brown  v.  Bank,  148  Mass.  300,  Nestor  v.  Davis,  100  Miss.   199,  56 

307,  19  N.  E.  382;   Allerton  v.  Bel-  So.    347;    Smith   v.    Jensen,    16    N. 

den,  49  N.  Y.  373;  Silsbee  v.  Smith,  Dak.  408,  114  N.  W.  306;   Swegle  v. 

60  Barb.  (N.  T.)  372,  41  How.  Pr.  Belle,  20  Ore.  323,  25  Pac.  633.  See 
(N.  Y.)  418;  Goldsmith  v.  Osborne,  also  Eldriedge  v.  Hoefer,  52  Ore. 
1  Edw.  Ch.   (N.  Y.)   560;  Kopper  v.  241,  93  Pac.  246. 

Dyer,  59  Vt.  477,  489,  9  Atl.  4;  Hud-  ™  Doyle   v.    Ringo,    180    Ind.    348, 

kins  v.  Grim,  72  W.  Va.  418,  78  S.  102  N.  E.  18. 

E.  1043.  ""Thomas  v.  Jones,  84  Ala.  302,  4 

"' Sharpe  V.  Lees,  62  Ore.  506,  123  So.    270;    Essley   v.    Sloan,    16    111. 

Pac.  1071.  App.  63. 

'''Doyle  V.  Ringo,  180  Ind.  348,  102  «» Johnson  v.  Smith  (Ala.),  67  So. 

N.  E.  18.  401;  Dinsmore  v.  Savage,  68  Maine 

"  Schermerhorn  v.  Talman,  14  N.  191;   Meaher  v.  Howes   (Maine),  10 

Y.  93.  Atl.   460;    Watkins   v.   Watkins,   57 

°=Nester  v.  Davis,  100  Miss.   199,  N.  H.  462.     Where  a  purchaser  at 

56  So.  347.    Where  the  bill  contains  foreclosure   sale   on   demand   for   a 

a  prayer  for  an  accounting  a  prom-  statement  as  to  the  amount  due  to 

ise  to  pay  the  amount  found  due  redeem     furnished     an     incorrect 
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the  decree  will  require  that,  on  payment  within  a  fixed  time,  the  de- 
fendant shall  release  the  mortgage.^^  If  the  tender  in  the  bill  is  for  a 
specific  amount,  it  must  be  of  the  whole  amount  due  or  it  is  insuffi- 
cient."^ 

In  like  manner  tender  of  the  debt  should  be  made  in  a  bill  to  have 
an  absolute  deed  declared  a  mortgage;  but  when  the  fact  of  the  loan 
is  established,  the  omission  will  only  affect  the  matter  of  costs."^ 
While  there  is  a  presumption  of  fact  in  the  absence  of  contrary  evi- 
dence that  the  sum  mentioned  in  the  mortgage  is  the  correct  amount 
of  the  debt,  where  it  is  admitted  that  the  mortgage  was  given  to  se- 
cure an  unascertained  sum  to  be  determined  on  an  accounting,  the 
burden  is  upon  the  mortgagee  to  show  what  the  actual  amount  of  the 
debt  is."* 

i§  1096.  Exceptions  to  the  rule. — If  the  mortgage  has  been  paid, 
or  if  the  mortgagee  has  received  rents  and  profits  from  the  estate 
sufficient  to  pay  both  the  principal  and  interest  of  the  mortgage  debt, 
a  tender  or  offer  in  the  bill  to  pay  whatever  may  be  due  is  no  longer 
necessary;  but  the  bill  should  in  that  case  allege  the  payment  of  the 
mortgage,  and  demand  an  accounting  by  the  mortgagee."^  Upon  the 
refusal  of  the  mortgagee  to  account,  and  proof  that  the  mortgage  is 
paid,  the  plaintifl!  is  entitled  to  a  judgment  for  possession  of  the 
premises.""  The  suit  in  such  case  is  really  one  to  compel  a  discharge 
of  the  mortgage."''  Where  the  mortgage  includes  both  personal  and 
real  property  and  the  purchaser  fails  to  give  credit  for  the  amount  of 
personal  property  embraced  in  the  mortgage  the  mortgagor  may  main- 
tain his  bill  to  redeem  without  a  tender."^ 

§  1096a.  Process. — Personal  service  of  process  on  the  person  from 
whom  redemption  from  a  senior  mortgage  is  sought  is  generally  held 

statement,  tlie  heirs  of  the  deceased  E.  558;    Catterlin  v.  Armstrong,  79 

mortgagor    could    maintain    a    bill  Ind.    514;     Gerhardt    v.    Ellis,    134 

to   redeem   without   making   a  ten-  Wis.  191,  114  N.  W.  495.     See  also 

der.     Dozier  v.   Farrior    (Ala.),   65  Noble  v.  Graham,  140  Ala.  413,  37 

So.  364.  So.  230. 

"'Watkins  v.   Watkins,   57   N.   H.  ""Quin  v.  Brittain,  Hoff.  Ch.    (N. 

462.  Y.)   353;   Calkins  v.  Isbell,  29  N.  Y. 

^"Machold    v.    Farnan,    20    Idaho  147;    Barton  v.   May,   3   Sandf.   Ch. 

80,  117  Pac.  408.  (N.  Y.)  450.    But  see  Marbury  Lum- 

■^  Marvin    v.    Prentice,    49    How.  ber  Co.  v.   Posey,  142  Ala.   394,  38 

Pr.  (N.  Y.)  385.  So.  242. 

"  Cady  V.  Burgess,  144  Mich.  523,  «'  Beach  v.  Cooke,  28  N.  Y.  508,  39 

108  N.  W.  414.  Barb.  (N.  Y.)  360,  86  Am.  Dec.  260. 

"=  Dennis    v.    Tomlinson,    49    Ark.  "« Johnson  v.  Davis,  180  Ala.  143, 

568,  6  S.  W.  11,  13;  Horn  v.  Indian-  60  So.  799. 
apolis  Nat.  Bank,  125  Ind.  381,  25  N. 
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unnecessary  to  give  a  court  jurisdiction  to  enter  a  decree  to  protect 
the  junior  mortgagee's  rights  as  a  redemptioner." 

§  1097.  The  parties. — As  a  general  rule,  all  persons  who  have  an 
interest  in  the  mortgage  or  in  the  equity  of  redemption,  which  interest 
is  apparent  of  record  or  known  to  the  plaintifE,  should  be  made  par- 
ties to  the  suit.'"  The  plaintifE  must  have  some  interest  in  the  equity 
of  redemption;  and  if  there  are  others  also  interested  in  it  he  must 
make  them  parties  to  the  suit,  generally  as  defendants.  He  must  also 
make  defendants  all  persons  who  appear  to  be  either  legally  or  equi- 
tably interested  in  the  mortgage  security.'^  Objection  that  persons 
who  are  necessary  parties  have  not  been  brought  before  the  court  may 
be  taken  by  answer.'^ 

Where  there  are  conflicting  claims  to  the  mortgage  money,  the  bill 
to  redeem  may  be  in  the  nature  of  a  bill  of  interpleader.  The  bUl  may 
pray  for  an  account;  that  the  complainant  be  permitted  to  pay  the 
amount  found  due  into  court ;  and  that  the  defendant  be  required  to  in- 
terplead, and  to  cancel  and  surrender  the  mortgage  and  notes.  Such 
a  bill  is  not  demurrable  on  the  ground  that  it  does  not  show  that  it 
was  doubtful  which  of  the  conflicting  claims  was  right,  the  bill  not 
being  strictly  a  bill  of  interpleader.'* 

§  1098.  Proper  parties  plaintiff. — Any  one  who  has  a  right  to  re- 
deem is  a  proper  party  plaintifE.  Upon  the  death  of  one  having  an 
interest  in  fee  in  the  land,  his  heirs  or  devisees  are  the  proper  par- 
ties.'* If  part  of  the  mortgage  has  been  paid  in  the  lifetime  of  the 
mortgagor,  and  an  account  is  to  be  taken  of  the  amount  due  on  the 
mortgage,  the  personal  representatives  of  the  mortgagor  should  be 
joined  with  the  heir  or  devisee  as  parties  plaintifE;  or,  in  case  of  their 
refusal  to  join  in  the  bill,  they  should  be  made  defendants.'^  Other- 
wise, and  if  there  are  no  outstanding  debts  against  the  estate,  the 
personal  representatives  are  not  necessary  parties.'*    If  the  mortgage 

"•Froelich  v.  Swafford  (S.  Dak.),  ''Bedell  v.  Hoffman,  2  Paige  (N. 

150  N.  "W.  476.  Y.)  199;  Kopplnger  v.  O'Donnell,  16 

™  Calvert  on  Parties,  13,  91;  Hick-  R.  I.  417,  16  Atl.  714. 

lin  V.  Marco,  56  Fed.  549;  Chase  v.  "Sutherland    v.    Rose,    47    Barb. 

First  Nat.  Bank,  1  Tex.  Civ.  App.  (N.  Y.)  144;  Story's  Eq.  PI.,  §  182; 

595,  20  S.  W.  1027;  Posten  v.  Miller,  Duncombe  v.  Hansley,   3   P.   Wms. 

60  Wis.  494,  19  N.  W.  540;  Evans  v.  333n. 

Jones,  Kay  29.  "Wait's   Prac,    285;    Cholmonde- 

'^Rowell  V.  Jewett,  69  Maine  293,  ley  v.  Clinton,  2  Jac.  &  W.  135;  Ry- 

71  Maine  408,  73  Maine  365.  lands  v.  Latouche,  2  Bligh.  566. 

"Winslow  V.  Clark,  47  N.  Y.  261;  ™  Jones    v.    Richardson,    85    Ala. 

Dias  V.  Merle,  4  Paige  (N.  Y.)  259.  463,  5  So  194. 
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be  of  a  term  of  years  only,  this  being  a  personal  interest,  then  only 
the  personal  representatives  of  the  mortgagor  need  be  made  parties 
plaintiff.''^ 

A  wife,  in  a  bill  to  redeem  her  own  land,  need  not  join  her  hus- 
band.'''  If  the  equity  of  redemption  has  been  conveyed,  subject  to  the 
mortgage,  to  different  persons,  or  if  others  have  in  any  way  become 
interested  in  it,  upon  redemption  by  the  owner  of  one  part  of  it  he 
should  join  all  others  having  an  interest  in  it  as  defendants,  because 
they  are  all  interested  in  the  rendering  of  the  mortgagee's  account.''^ 
The  interest  of  the  others  should  appear  from  the  allegations  of  the 
bill.^"  If  the  mortgagor  has  conveyed  the  equity  of  redemption  by 
warranty  deed,  so  that  he  is  liable  to  discharge  the  mortgage,  the 
mortgagor  should  be  made  a  party,  so  that  he  may  assist  in  taking  the 
account  and  be  bound  by  the  decree.*^  If  in  such  case  the  mortgagor 
claims  that  the  mortgage  is  paid,  but  the  holder  of  it  claims  that  some- 
thing is  still  due  upon  it,  the  purchaser  may  properly  bring  both  of 
them  before  the  court  upon  a  bill  to  redeem.*^  Where  two  parties 
own  the  mortgaged  premises  jointly  and  are  liable  for  the  debt  they 
may  join  in  an  action  to  have  a  deed  declared  a  mortgage  with  the 
right  to  redeem.^^ 

§  1099.  Heirs  of  mortgagor. — Although  upon  the  death  of  the 
mortgagor,  or  other  owner  of  the  equity  of  redemption,  his  heirs  oi 
devisees  should  bring  the  suit  to  redeem;*''  yet  where  the  suit  was 
brought  by  the  administrator,  and  it  was  for  the  first  time  objected  at 
the  hearing  that  the  heirs  should  have  been  joined,  it  was  held  that  as 
the  heirs  were  not  prejudiced,  and  the  administrator's  interest  entitled 
him  to  redeem,  the  decree  in  his  favor  should  be  afSrmed.^^  In  case 
the  mortgage  be  of  a  leasehold  estate  merely,  the  personal  representa- 
tives of  the  deceased  mortgagor  are  the  proper  parties.*^  Where  a 
widow  brings  a  suit  to  redeem  from  a  mortgage  in  which  she  joined, 

"Sutherland    v.    Rose,    47    Barb.  '^  Story's  Eq.  PI.,   §  183. 

(N.  Y.)   144;   "Wilton  v.  Jones,  2  Y.  '^Wandle  v.  Turney,  5  Duer.   (N. 

&  C.  C.   C.  244;    Story's  Eq.  PL,   §  Y.)   661. 

182.  «*Gerson  v.   Davis,   143   Ala.   381, 

"  Hilton  V.  Lothrop,  46  Maine  297.  39   So.   198.     See  also  Wadleigh  v. 

See   also   Sanborn   v.    Sanborn,   104  Phelps,  149  Cal.  627,  87  Pac.  93. 

Mich.  180,  62  N.  W.  371,  to  the  ef-  "Smith  v.  Manning,  9  Mass.  422; 

feet  that  husband  who  has  left  the  Putnam  v.  Putnam,  4  Pick.  (Mass.) 

country  need  not  be  made  a  party.  139;    Sutherland  v.   Rose,  47   Barb. 

"Kicking  v.  Marco,  56  Fed.  349;  (N.   Y.)    144;    Elliott   v.   Patton,   4 

Essley  v.  Sloan,  16  111.  App.  63;  Mc-  Yerg.    (Tenn.)    10. 

Cabe  V.   Bellows,   1   Allen    (Mass.)  *' Enos    v.    Sutherland,    11    Mich. 

269;   Story's  Eq.  PI.,  §  183.  538;   Guthrie  v.  Sorrell,  6  Ired.  Bq. 

™Lovell  V.   Farrington,  50  Maine  (N.  Car.)  13. 

239.  '"Story's  Eq.  PI.,  §  170. 
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the  rights  of  heirs,  not  made  parties  to  the  suit,  need  not  be  consid- 
ered.^' 

In  Massachusetts  it  is  provided  by  statute  that,  upon  the  death  of 
the  person  entitled  to  redeem  without  having  made  a  tender  for  that 
purpose,  his  executors  or  administrators,  as  well  as  his  heirs  or  dev- 
isees, may  make  the  tender,  and  commence  and  prosecute  the  suit;. 
or  they  may  commence  and  prosecute  a  suit  founded  upon  a  tender 
made  by  the  deceased  in  his  lifetime,  or  they  may  prosecute  a  suit 
begun  by  him.**  As  a  general  rule,  trustees  who  hold  the  equity  of 
redemption  are  the  proper  parties  to  file  a  bill  to  redeem.*"  Assignees- 
Or  trustees  of  the  equity  of  redemption  for  the  benefit  of  creditors 
may  maintain  an  action  to  redeem  without  joining  the  creditors."* 
In  case  such  assignees  or  trustees  neglect  or  refuse  to  act,  or  are  in 
collusion  with  the  mortgagee,  then  the  creditors,  or  one  for  the  benefit 
of  all,  may  bring  the  action,  and  join  the  trustees  or  assignees  as  de- 
fendants."^ 

A  mortgagor  who  has  conveyed  his  equity  of  redemption  abso- 
lutely,"^ or  whose  equity  has  been  sold  on  execution,"*  or  assigned  in 
bankruptcy,"*  need  not  be  made  a  party  to  the  suit  to  redeem. 

§  1100.  Parties  defendant. — The  parties  defendant  to  a  bill  to  re- 
deem should  be  all  persons  legally  or  beneficially  interested  in  the  land 
subject  to  the  mortgage.""  If  there  be  no  outstanding  interest  under 
the  mortgagee,  he  is  the  only  necessary  party.  If  he  be  dead,  his  heirs 
or  devisees,  in  whom  the  legal  estate  is  vested,  must  be  made  parties ; 
and  his  personal  representative  should  also  be  made  a  party,  because 
he  is  entitled  to  recover  the  money  paid."*  If  the  mortgage  was  given 
to  a  surety,  the  principal  creditor  is  a  necessary  party."' 

''Hays  V.  Cretin,  102  Md.  695,  62  "'Kerrlck  v.  Saffery,  7  Sim.  317; 

Atl.  1024.  Lloyd  v.  Lander,  5  Madd.  282;  Jones 

"'Gen.   Stat.  1860,  ch.  140,  §§  32,  v.  Binns,  33   Beav.   362;    Metropoli- 

33.  tan  Bank  v.   Offord,  L.   R.   10   Eg. 

^Dexter  v.  Arnold,  1  Sumn.   (U.  398. 

S-)    109.  » Kicking  v.  Marco,  56  Fed.  549; 

■"Story's    Eq.   PI.,    §    184;    Waifs  Ensign  v.  Batterson,  68  Conn.  298, 

Prac,  286;  Hanson  v.  Preston,  3  Y.  36  Atl.   51;    Stillwell  v.  Hamm,  97 

&  C.  229;   Cash  v.  Belclier,  1  Hare  Mo.  579,  11  S.  W.  252.     See  Crum- 

310;  Hill  v.  Edmonds,  5  De  G.  &  S.  matt  v.  Littlefield,  98  Maine  317,  56 


603. 


Atl.   1053,  where   it  was  held  that 


Troughton  v.  Binkes,  6  Ves.  573;  the  town  and  other  claimants  under 

92UM.  ^'  ^^^^^'  3  Hare  68.  tax  deeds  were  unnecessary  parties. 

Hilton  V.  Lothrop,  46  Maine  297.        »  Dexter  v.  Arnold,  1  Sumn.    (U. 

fv    ^^?fci  ^'    ^°^^'    ^    ^^^^-  ^■'>   1°9;   Wood  v.  Holland,  57  Ark. 

mrrr.  -r,.  198,  21  S.  W.  223;  Hilton  v.  Lothrop, 

inorpe  v.  Ricks,  1  Dev.  &  B.  Eq.  46  Maine  297;  Story's  Eq.  PI.,  §  188. 

''■^**-  •'Hudson  V.  Kelly,  70  Ala.  393. 
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The  person  who  is  the  legal  holder  of  the  mortgage  at  the  time  the 
action  is  brought  is  always  a  necessary  party,  whether  he  be  a  mort- 
gagee or  assignee  of  the  mortgage;"'  and  all  holders  of  the  mortgage 
who  have  been  in  possession  of  the  estate,  and  have  received  rents  and 
profits,  should  be  made  parties  for  the  purpose  of  taking  the  account. 
Except  in  such  case,  the  holders  of  the  mortgage  prior  to  the  holder 
at  the  time  of  the  commencement  of  the  suit,  who  have  no  longer  any 
interest  in  the  security,  are  not  necessary  parties  to  it."" 

All  the  mortgagees  or  assignees  of  the  mortgage,  in  whom  the  legal 
title  is  vested,  are  necessary  parties.^ 

When  redemption  is  sought  by  one  who  was  not  made  a  party  to  a 
foreclosure  suit,  and  whose  rights  were  in  consequence  not  barred  by 
it,  he  should  not  Join  with  the  purchaser  as  defendant  any  one  who 
was  made  a  party  to  the  foreclosure  suit,  and  whose  rights  are  extin- 
guished.^ 

The  mortgagee  is  the  only  necessary  party  when  no  one  else  is  inter- 
ested under  him  in  the  mortgage.  If  he  has  assigned  his  mortgage  as 
■collateral  security,  or  has  assigned  a  part  interest  only  in  the  mort- 
gage, he  is  still  a  necessary  party,  as  also  is  his  assignee.^  If  he  has  made 
an  absolute  conveyance  of  the  estate  as  security,  his  grantee  must  be 
joined  with  him.*  Even  after  an  absolute  assignment,  the  mortgagee, 
though  no  longer  a  necessary  party,'*  may  properly  be  joined  as  a  de- 
fendant, especially  if  it  appears  that  he  is  in  any  way  interested  in 
taking  the  account."    But  a  prior  assignee  of  the  mortgage  who  has 

°»Yelverton  v.   Shelden,   2   Sandf.  Green   v.    Mclntire,   39    App.   D.   C. 

€li.   (N.  Y.)  481.  249;    Froelich    v.    Swafford,    33    S. 

°°  Moon  v.  Jacobs,  103  Ala.  548,  15  Dak.  142,  144  N.  "W.  925. 

So.    866;    Whitney   v.   McKinney,   7  ^5  Wait's  Prac,  286. 

Johns.  Ch.   (N.  Y.)  144.    Where  the  =Winslow  v.  Clark,  47  N.  Y.  261; 

assignee   of  a  mortgage  took  from  Dias  v.  Merle,  4  Paige  (N.  Y.)  259; 

-the  mortgagor  a  new  mortgage  on  Davis  v.  Duffie,  8  Bosw.  (N.  Y.)  617, 

the  same   and  other  property,  and  4  Abh.  Pr.  (N.  S.)   (N.  Y.)  478;  Nor- 

afterward  assigned  the  latter  mort-  rish  v.  Marshall,  5  Madd.  475;   Ho- 

gage  to  the  mortgagor's  wife,  such  bart  v.  Abbot,  2  P.  Wms.  643. 

assignee  was  not  a  proper  party  de-  "Brown  v.  Johnson,  53  Maine  246; 

fendant  to  a  bill  by  the  holder  of  a  Winslow   v.    Clark,    47    N.    Y.    261; 

judgment    lien    which    was    junior  Dias  v.  Merle,  4  Paige  (N.  Y.)  259; 

to   the   first  mortgage,   against   the  Davis  v.  Duffie,  18  Abb.  Pr.  (N.  S.) 

mortgagor  and  his  wife,  to  redeem  (N.  Y.)   360. 

from  the  mortgage  and  enforce  the  "Beals    v.    Cobb,    51    Maine    348. 

lien  of  the  judgment.     Raisin  Fer-  But  see  Bailey  v.  Jefferson   (Ala.), 

tilizer  Co.  v.  Bell,  107  Ala.  261,  18  64  So.   955. 

So.  168.  «Wing    v.    Davis,    7    Maine    31; 

1  Woodward  v.  Wood,  19  Ala.  213; 
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not  become  liable  for  the  debt,  and  who  has  not  become  accountable  for 
rents  and  profits,  should  not  be  made  a  party  to  the  bill,  unless  he  is 
charged  with  fraud  or  collusion,  or  a  discovery  is  sought  from  himJ 
If  the  mortgage  has  been  assigned,  or  the  mortgage  interest  in  the  land 
has  been  conveyed  upon  trusts  declared,  the  trustee  and  the  cestui  que 
trust  as  well  should  be  made  parties  to  the  action.* 

A  surety  of  the  mortgagor  who  has  paid  the  mortgage  note  is  a 
necessary  party,  for  he  is  the  owner  of  the  mortgage  and  the  real  party 
in  interest."  A  mortgagee  who  has  sold  the  mortgaged  premises  at 
foreclosure  sale  is  not  a  proper  party  to  an  action  to  redeem,  though 
he  might  be  if  he  claimed  any  right  or  interest  as  owner  or  mortgagee 
in  possession.^"  Only  those  possessing  a  present  right  to  the  redemp- 
tion fund  are  necessary  parties.^^  One  who  has  purchased  under  a 
defective  foreclosure  sale  is  in  effect  an  assignee  of  the  mortgage,  and 
as  such  he  must  be  made  a  party  to  the  suit.  If  he  has  granted  por- 
tions of  the  property  to  others,  they  thereby  become  assignees  of  a 
part  of  the  mortgage  in  proportion  to  the  value  of  their  respective 
purchases;  and  upon  redemption  the  money  paid  must  be  divided  in 
proportion  to  the  purchase-money  paid  by  each,  and  in  the  order  of 
the  purchases.^^  Where  the  mortgagor  has  conveyed  his  equity  of 
redemption  he  is  not  a  necessary  party  to  an  action  by  his  grantee  to 
redeem.^'*  If  the  action  is  to  redeem  from  a  void  foreclosure  sale  the 
holder  of  a  Judgment  lien  on  the  land  need  not  be  made  a  party.'* 
Where  a  sale  under  a  power  is  absolutely  void,  the  mortgagee  or  his 
heirs  must  be  brought  into  court  before  the  sale  will  be  set  aside  or 
the  mortgagor  permitted  to  redeem.'^  Where  a  mortgagor,  who  has 
conveyed  his  entire  interest  in  the  premises  after  execution  of  the 
mortgage,  is  made  a  party  defendant,  he  alone  may  object  that  he  is 
not  a  necessary  or  proper  party  and  a  demurrer  by  the  mortgagee 
on  that  ground  is  untenable.'" 

Doody  V.    Pierce,   9   Allen    (Mass.)  "Froelich  v.  Swafford,  33  S.  Dak. 

141;  Whitney  v.  McKinney,  7  Johns.  142,  144  N.  W.  925. 

Ch.   (N.  Y.)   144.  "Davis  v.  Duffie,  8  Bosw.  (N.  Y.) 

'Williams    v.    Smith,    49    Maine  617,  affd.   3   Keyes   606,   4  Abb.  Pr. 

564.     See  also   Beebe  v.  Wisconsin  (N.  S.)    (N.  Y.)   478. 

Mtg.  Loan  Co.,  117  Wis.  328,  93  N.  "Young   v.    Miner,    145   Wis.    71, 

W.  1103.  129  N.  W.  781. 

»Wetherell    v.    Collins,    3    Madd.  "Kelso  v.   Norton,  74  Kans.  442, 

255;  Drew  v.  Harman,  5  Price  319;  87  Pac.  184. 

Whistler  v.  Webb,  Bunb.  53.  ^'Fountain  v.  Pateman  (Ala.),  66 

"Hunt  V.  Rooney,  77  Wis.  258,  45  So.  75. 

N.  W.  1084.  "Rothschild  v.  Bay  City  Lumber 

"Johnson   v.   Golder,   9   N.   Y.   S.  Co.,  139  Ala.  571,  36  So.  785. 
739. 
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§  1101.  Parties  defendant — Heirs,  devisees,  executors  and  admin- 
istrators.— ^Upon  the  death  of  a  mortgagee  of  an  estate  in  fee,  ac- 
cording to  the  English  rule,  his  heir  or  devisee  must  he  made  a  party, 
because  the  legal  estate  is  in  him ;  and  the  personal  representative  must 
also  he  made  a  party,  hecause  he  is  generally  entitled  to  the  money 
when  it  is  paid.^''  If  the  mortgage  he  of  a  leasehold  estate,  the  per- 
sonal representative  only  of  the  mortgagee  without  the  heir  should  be 
made  defendant,  because  he  alone  is  interested  in  the  term.^'  In  those 
states  where  the  common-law  doctrine  that  the  legal  estate  is  in  the 
mortgagee  has  given  place  to  the  doctrine  that  he  has  only  a  lien  for 
the  security  of  his  claim  without  any  legal  estate,  the  mortgagee's 
administrator  is  the  only  necessary  party  in  such  case.^* 

"Where  the  heirs  at  law  of  the  mortgagee  entered  upon  the  land  and 
took  all  the  needful  steps  to  foreclose  if  they  had  been  entitled  to  fore- 
close, and  held  open  and  peaceable  possession  for  more  than  eight 
years,  when  an  administrator  was  first  appointed  upon  the  petition  of 
the  mortgagor,  who  thereupon  filed  a  bill  in  equity  to  redeem,  it  was 
held  that  he  was  entitled  to  redeem,  and  to  an  account  of  the  rents 
and  profits  wrongfully  received  by  the  heirs.  The  heirs  having  entered 
under  the  mortgage,  and  having  alleged  a  foreclosure  in  their  answer, 
can  not  shield  themselves  from  accountability  by  saying  that  they  oc- 
cupied as  mere  strangers  and  disseisors.  The  administrator  is  prop- 
erly made  a  party,  because  he  is  the  person  to  whom  the  balance  is  to 
be  paid  by  the  plaintiff.  The  heirs  being  in  effect  executors  in  their 
own  wrong  are  interested  in  the  account,  and  therefore  are  proper 
parties  to  the  bill.^°  In  a  suit  to  redeem  a  mortgage  given  to  a  part- 
nership, the  heirs  of  a  deceased  partner  are  proper  if  not  necessary 
parties  as  they  are  beneficially  interested  in  the  estate  created 
thereby.^^ 

§  1102.  Parties — Redemption  by  junior  mortgagee. — When  a 
junior  mortgagee  seeks  to  redeem  he  must  make  the  mortgagor  or 
other  representative  of  the  realty  a  party,  and  the  prior  mortgagees 
as  well.^^  Though  the  object  be  merely  to  redeem  a  prior  mortgage, 
the  owner  of  the  equity  of  redemption  is  a  necessary  party,  because 
a  court  of  equity  always  seeks  to  determine  the  rights  of  all  parties 

"Story's  Eq.  PI.,  §  188;   Anon.  2        ""Haskins  v.  Hawkes,  108  Mass. 

Freem.  52.  379. 

""Osborn   v.    Fallows,    1    Russ.    &        =^  Whisenhant  v.  Hybart,  160  Ala. 

M.  741.  578,  49  So.  760. 

"Copeland    v.    Yoakum,    38    Mo.        ^^  Wimpflieimer  v.  Prudential  Ins. 

349.  Co.,  56  iSr.  J.  Eq.  585,  39  Atl.  916. 
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interested  in  the  estate ;  and  to  do  this  in  such  ease  the  decree  should 
be  that  the  second  mortgagee  redeem  the  first  mortgage,  and  that  the 
owner  of  the  equity  of  redemption  redeem  the  second  mortgage  or 
stand  foreclosed.  If  the  owner  of  the  equity  of  redemption  be  not 
made  a  party,  his  right  to  redeem  remains  open,  and  the  first  mort- 
gagee may  be  exposed  to  another  suit.^'  If  the  junior  mortgagee  is 
unable  to  foreclose  his  mortgage,  for  the  reason  that  it  is  not  due  or 
for  other  cause,  then  he  can  not  redeem  a  prior  mortgage  against  the 
consent  of  the  holder  of  it;  for  in  such  ease  he  can  not  bring  the 
mortgagor  before  the  court  for  the  purpose  of  completing  his  remedy 
by  foreclosure,  and  he  can  not  compel  the  mortgagee  to  assign  to 
him.^*  Of  course  he  may,  at  a  foreclosure  sale  by  the  prior  mortgagee, 
buy  the  estate;  and  it  is  said  that  the  court  may  restrain  the  prior 
mortgagee  from  making  a  sudden  sale  for  the  purpose  of  preventing  a 
redemption  or  purchase  by  the  junior  mortgagee.^^  If  a  junior  mort- 
gagee has  not  been  made  a  party  to  the  foreclosure  of  a  senior  mort- 
gage, it  seems  that  an  action  brought  by  the  former  to  foreclose  may 
be  turned  into  one  for  redemption.^^ 

The  first  mortgagee,  after  having  filed  a  bill  of  foreclosure,  is  not 
justified  in  refusing  a  tender  of  the  principal  and  interest  due  him, 
and  in  insisting  upon  a  redemption  only  by  the  ordinary  suit  in 
court.^'^ 

When  a  subsequent  mortgagee  of  a  part  of  the  estate  comprised  in 
the  first  mortgage  redeems,  he  must  make  the  ovmers  of  all  parts  of 
that  estate  parties  to  his  suit,^*  for  the  prior  mortgage  must  be  re- 
deemed entirely  or  not  at  all;  and  if  the  owner  of  the  equity  of  re- 
demption of  any  part  of  that  estate  is  not  brought  before  the  court, 
the  mortgagee  may  be  subjected  to  another  suit.  If  more  than  one 
.subsequent  incumbrancer  claims  the  right  to  redeem  both  or  all  should 
be  made  parties  to  the  suit.^' 

"  Story's  Eq.  PI.,  §  186,  and  cases  =  Rhodes   v.    Buckland,   16    Beav. 

cited;    Fell  v.  Brown,  2  Bro.  C.  C.  212. 

276;    Palk  v.   Clinton,   12   Ves.   48;  "'Denton  v.  Nat.  Bank,  18  N.  Y. 

Farmer  v.  Curtis,  2  Sim.  466;   Cad-  S.  38;  Blgelow  v.  Davol,  16  N.  Y.  S. 

dick  v.  Cook,  32  Beav.  70,  9  Jur.  N.  646,  contra. 

S.  454,  32  L.  J.  Ch.  (N.  S.)  769.  '"Smith  v.  Green,  1  Coll.  555. 

="Ramsbottom  v.  Wallis,   5  L.   J.  Talk    v.    Clinton,    12    Ves.    48; 

Ch.  (N.  S.)  92;  Rhodes  v.  Buckland,  Peto    v.    Hammond,    29    Beav.    91; 

16   Beav.   212;    Higman   v.   Humes,  Thorneycroft  v.  Crockett,  2  H.  L.  C. 

133   Ala.   617,   32   So.   574    (quoting  239. 

.text).  =" Whipfheimer  v.  Prudential  Ins. 

Co.,  56  N.  J.  Eq.  585,  39  Atl.  916. 
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§  1103.  Parties — ^Assignees. — A  person  to  whom  the  mortgage 
note  has  been  transferred  -without  an  assignment  of  the  mortgage  has 
an  equitable  interest  in  it,  and  should  be  made  a  party  to  the  bill.'" 

It  would  seem  that  in  a  bill  to  redeem  where  a  mortgagee  has  indi- 
rectly become  the  purchaser  at  a  sale  under  a  power  in  the  mortgage 
which  gave  him  no  right  to  purchase,  and  the  property  sold  for  a  less 
sum  than  the  mortgage  debt,  the  bill  proceeding  on  the  ground  that 
the  purchase  from  his  grantee  was  not  a  bona  fide  purchase,  the  mort- 
gagee should  be  made  a  party  to  the  bill,  because  he  apparently  re- 
tained the  original  debt  to  which  the  mortgage  is  ineident.^^  A  mort- 
gagee who  has  assigned  his  mortgage  and  note  as  collateral  security 
for  his  own  debt  must  be  made  a  party  to  a  bill  to  redeem,  as  well 
as  the  person  who  received  such  assignment.^^ 

§  1104.  Reference  to  state  account. — Where  the  mortgagee  has 
been  in  possession  and  an  account  of  the  rents  and  profits  is  demanded, 
the  usuEil  practice  is  to  order  a  reference  to  a  master  to  state  an  ac- 
count. The  reference  generally  embraces  not  only  an  accounting  of 
the  rents  and  profits,  but  also  of  the  amount  due  on  the  mort- 
gage. Even  when  the  mortgagee  has  not  received  the  rents  and  profits 
a  reference  may  be  had,  especially  upon  a  default  to  determine  the 
amount  due  on  the  mortgage.^  ^  The  case  may  be  sent  to  a  master  to 
take  evidence  and  state  an  account  after  it  has  been  set  down  for 
hearing  on  the  bill  and  answer.^*  If  there  be  a  conflict  of  testimony 
as  to  the  amount  that  has  been  paid  upon  the  mortgage  the  court  will 
not  determine  it,  but  will  refer  the  case  to  a  master.^^  After  the 
plaintiff  by  his  bill  has  admitted  that  a  certain  sum  is  due  on  the 
mortgage,  the  defendant  claiming  a  larger  sum,  the  master  can  not 
report  that  nothing  is  due.'" 

■§  1105.  Defenses. — The  consideration  of  the  mortgage  can  not  be 
inquired  into  unless  the  plaintiff  lays  the  foundation  for  the  inquiry 
by  proper  averments  in  the  bill.^^  On  the  other  hand,  as  a  general 
thing  it  is  wholly  immaterial  to  the  mortgagee  in  what  manner,  for 

'"Stone  V.  Locke,  46  Maine  445.  able,  27  Ky.  L.  927,  87  S.  W.  262; 

""  Burns  v.  Thayer,  115  Mass.  89.  Chapman  v.  Cooney,  25  R.  I.  657,  57 

"  Brown  v.  Jolinson,  53  Maine  246.  Atl.  928. 

''Doody  V.  Pierce,  9  Allen  (Mass.)  "Doody  v.  Pierce,  9  Allen  (Mass.) 

141.    See  Chapman  v.  Cooney,  25  R.  141. 

I.    657,    57    Atl.    928,    on   the    ques-  '^Bartlett   v.    Fellows,    47    Maine 

tion   of  the   proper   rule   in   taking  53;   Jewett  v.  Guild,  42  Maine  246. 

and  stating  an  account  by  the  ref-  '^  Bellows  v.  Stone,  18  N.  H.  465. 

eree.     See  also  Moss  v.  Odell,  141  "Dexter  v.  Arnold,  2  Sumn.   (U. 

Cal.  335,  74  Pac.  999;  Bean  v.  Van-  S.)  108. 

46— Jones  Mtg.— Vol.  II. 
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what  object,  or  what  consideration,  the  owner  of  the  equity  of  re 
demption  acquired  his  title.^*  The  mortgagee  can  not  defend  upon 
the  ground  that  the  plaintiff  is  not  the  real  owner  of  the  equity  of 
redemption;  that  the  money  for  the  purchase  of  the  property  was  fur- 
nished by  another  person,  as,  for  instance,  the  husband,  where  the 
wife  was  the  apparent  owner  and  the  plaintiff  in  the  suit  to  redeem.'* 
The  failure  of  the  mortgagor  to  comply  strictly  with  conditions  agreed 
upon  is  no  defense  to  a  bill  in  equity  to  redeem.**  A  first  mortgagee 
can  not  defend  a  bill  brought  by  a  subsequent  mortgagee  upon  the 
ground  that  the  mortgage  was  fraudulent  as  against  the  mortgagor's 
creditors.*'^  But  he  may  show  that  such  mortgage  was  never  delivered, 
and  is  therefore  not  a  valid  conveyance  between  the  parties  to  it.*" 

At  the  hearing  of  a  bill  to  redeem  from  a  mortgage  to  "which  the 
defendant  pleads  a  foreclosure  and  the  plaintiff  files  a  general  replica- 
tion, it  seems  that  evidence  is  admissible  that  the  foreclosure  was 
fraudulent,  without  amending  the  bill.  If  an  amendment  were  neces- 
sary it  would  be  allowed  unless  the  defendant  should  suggest  surprise, 
or  ask  for  delay  or  for  a  specification  of  the  particulars  of  the  fraud 
relied  upon.  If  the  foreclosure  was  fraudulent,  the  plaintiff  does  not 
need  to  come  into  court  for  relief,  but  may  avoid  the  effect  of  the 
fraudulent  act  by  his  own  election,  in  pais,  ignoring  the  alleged  fore- 
closure.** 

If  the  foreclosure  of  a  first  mortgage  of  land  was  fraudulent,  the 
fact  that  the  owner  of  the  equity  of  redemption  has  not  attempted  to 
avoid  it  will  not  enable  the  first  mortgagee,  as  against  the  second 
mortgagee,  to  rely  upon  the  foreclosure.** 

If  the  plaintiff  has  an  equitable  right  to  redeem,  it  is  no  defense 

''Beach  V.  Cooke,  28  N.  Y.  508,  86  equity    in    some    jurisdictions,    al- 

Am.  Dec.  260,  39  Barb.  360.  though,  invalid  as  against  a  second 

"■  Green  v.  Dixon,  9  Wis.  532.  mortgagee  simply  by  reason  of  his 

■"  Wilson  V.  MuUoney,  185  Mass.  not  having  been  joined.  On  the  con- 

430,  70  N.  E.  448.  trary,  the  finding  which  establishes 

•"Livingston  v.  Ives,  35  Minn.  55,  the  right  of  the  second  mortgagee 

27  N.  W.  74.  to  avoid  the  foreclosure,  establishes 

"Powers    T.    Russell,    13    Pick,  also  the  right  of  the  owner  of  the 

(Mass.)   69.  equity  to  avoid  it  even  if  the  sale 

"  Long  V.  Richards,  170  Mass.  120,  was  not  void.    If  he  did  not  choose 

48    N.    E.    1083,    citing   Billings   v.  actively  to  assert  his  right  but  sim- 

Mann,  156  Mass.  203,  204,  30  N.  E.  ply  remained  silent,  it  ought  not  to 

1136.  affect  the  second  mortgagee's  posi- 

"  Long  V.  Richards,  170  Mass.  120,  tion,  for  the  plaintiff  represents  the 

124,    48    N.    E.    1083,    per    Holmes,  equity    as    against   the    first   mort- 

J.     "This  is  not  the  case  of  fore-  gagee.    See  Ten.  Eyck  v.  Casad,  15 

closure,   by   decree,    which   is   held  Iowa  524." 
valid  as  against  the  owner  of  the 
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that  he  has  verbally  contracted  to  sell  the  land.*"  If  the  mortgagor 
in  his  bill  to  redeem  alleges  payment  of  the  mortgage  prior  to  the 
mortgagee's  entry  upon  the  land  fifteen  years  before,  the  burden  of 
proving  payment  is  upon  him,  and  if  he  does  not  sustain  it  the  bill 
is  dismissed  with  costs.*' 

After  an  express  waiver  by  the  defendant  in  his  answer  of  all  ob- 
jection to  the  plaintiff's  redeeming  upon  payment  of  all  sums  found 
due,  he  can  not  afterward  insist  that  the  mortgage  had  been  foreclosed 
before  the  bringing  of  the  suit.*^  In  a  bill  to  redeem  by  the  mortga- 
gor, he  may  set  up  the  reservation  of  usurious  interest  on  the  mortgage 
debt,  and  is  entitled  to  the  statute  penalty  for  usury  in  reduction  of 
the  sum  payable  on  the  mortgage.**  A  mortgagor  seeking  to  redeem, 
and  claiming  that  the  debt  is  tainted  with  usury,  must  offer  to  do 
equity  by  offering  to  pay  the  amount  due  under  the  mortgage  with 
legal  interest.*^  And  so  also,  in  a  writ  of  entry  by  the  mortgagee  to 
foreclose,  the  mortgagor  may  avail  himself  of  usury  as  a  defense,  and 
in  reduction  of  the  amount  for  which  conditional  judgment  shall  be 
entered  f  but  no  deduction  is  to  be  made  for  usury  paid  under  a  ver- 
bal agreement  not  incorporated  in  the  written  contract."^  After  a 
usurious  debt  has  been  settled,  by  the  mortgagee's  taking  the  psoperty 
mortgaged  to  secure  it  in  satisfaction  of  it,  the  transaction  will  not 
be  opened,  and  redemption  allowed  on  account  of  the  usury."^  No  de- 
duction can  be  made  for  usurious  interest  already  paid  by  a  former 
owner.  "^  Usury  in  the  mortgage  debt  is  no  ground  for  redemption  by 
the  mortgagor  after  a  sale  under  a  trust  deed  for  much  less  than  the 
amount  secured  thereby,  when  the  sale  was  not  resisted  on  the  ground 
of  usury,  nor  the  amount  legally  due  tendered  before  sale."* 

N"either  can  the  mortgagor  be  allowed  in  the  account  treble  damages 
for  waste  committed  by  the  mortgagee  pending  the  bill  to  redeem, 
as  such  damages  can  only  be  enforced  in  the  manner  provided  by 
statute.""  Usury  can  not  be  shown  in  defense  to  a  bill  to  redeem  un- 

« Patterson  v.  Yeaton,  47  Maine  397,  28  So.  469;  Pearson  v.  Bailey, 

308.  23  Ala.  537. 

"  Furlong  v.  Randall,  46  Maine  79.  ■"  Ramsay  v.  Warner,  97  Mass.  8. 

"  Strong    V.    Blanchard,    4    Allen  "^  Minot     v.     Sawyer,     8     Allen 

(Mass.)   538.  (Mass.)   78. 

^  Hart    V.     Goldsmith,     1     Allen  ^^  Adams  v.  McKenzie,  18  Ala.  698. 

(Mass.)  145;   Smith  v.  Robinson,  10  « Ferguson  v.  Soden,  111  Mo.  208, 

Allen      (Mass.)      130;      Gerrish     v.  19  S.  W.  727. 

Black,  104  Mass.  400,  99  Mass.  315,  "Perrine  v.  Poulson,  53  Mo.  309; 

113  Mass.  486,  122  Mass.  76.  Kirkpatrick  v.  Smith,  55  Mo.  389. 

"  Lindsay  v.   United   States   Sav.  "  Boston  Iron  Go.  v.  King,  2  Gush. 

&c.  Co.,  127  Ala.   366,  28  So.  717;  (Mass.)  400. 
Turner  v.  Merchants'  Bank,  126  Ala. 
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less  the  usury  and  the  facts  and  circumstances  constituting  it  are  set 
up  in  the  answer.^"  The  receipt  by  the  mortgagee  of  the  amount  ten- 
dered in  the  bill  to  redeem  will  not  preclude  the  mortgagee  from  con- 
tending that  more  is  due."  A  bill  to  redeem  -which  discloses  fraud 
on  the  part  of  the  mortgagor  states  no  cause  of  action  in  equity.^' 
Bnt  fraud  will  not  be  presumed  and  is  no  defense  unless  the  evidence 
clearly  establishes  such  intent.  ^^ 

§  1106.  The  decree. — The  form  of  the  judgment  ordinarily  is,  that 
the  plaintifE  may  redeem  upon  paying  the  amount  found  due  on  the 
mortgage  within  a  specified  time,  together  with  costs;  and  that  upon 
his  doing  so  the  defendant  shall  discharge  the  mortgage  and  deliver 
up  the  mortgaged  premises;  and  that  upon  default  of  such  payment 
the  complaint  be  dismissed  with  costs.""  The  determination  of  the 
form  together  with  the  terms  and  conditions  rests  largely  in  the  sound 
discretion  of  the  court  under  the  facts  of  each  case.""-  A  decree  which 
provides  that  on  failure  to  make  payment  within  the  time  named  the 
mortgage  shall  stand  foreclosed,  is  not  erroneous  in  that  it  does  not 
direct  a  sale  on  failure  to  redeem,  and  the  proceedings  are  in  a  state 
in  whjch  a  strict  foreclosure  is  not  allowed.  A  decree  in  this  form 
is  in  legal  effect  the  same  as  a  decree  that  upon  default  the  bill  shall 
be  dismissed  with  costs,  for  upon  dismissal  the  mortgage  is  foreclosed 
without  any  formal  decree."^ 


■*  Waterman  t.  Curtis,  26  Conn. 
241. 

■"  Clarke  v.  Cowan,  206  Mass.  252, 
92  N.  E.  474. 

■^  Snipes  V.  Kelleher,  31  Wash. 
386,  72  Pac.  67. 

'>»  Faulkner  v.  Cody,  45  Misc.  64, 
91  N.  Y.  S.  633. 

™  Macliold  V.  Farnan,  20  Idaho  80, 
117  Pac.  408;  Chicago  Mill  Co.  v. 
Scully,  141  111.  408,  30  N.  E.  1062; 
Bremer  v.  Dock  Co.,  127  111.  464,  18 
N.  E.  321;  Decker  v.  Patton,  120 
111.  464,  11  N.  E.  897  (quoting  text) ; 
Kolle  V.  Clausheide,  99  Ind.  97; 
Hanley  v.  Mason  ( Ind.  App. ) ,  85  N. 
E.  381;  Pitman  v.  Thornton,  66 
Maine  469;  Dennett  v.  Codman,  158 
Mass.  371,  33  N.  E.  574;  Briggs  v. 
Briggs,  135  Mass.  306;  Dyer  v. 
Shurtleff,  112  Mass.  165,  166;  Ste- 
vens V.  Miner,  110  Mass.  57;  Tet- 
rault  V.  Labbe,  155  Mass.  497,  30  N. 
B.  173;  McKenna  v.  Kirkwood,  50 
Mich.    544,  15  N.  W.  898;  Martin  v. 


Ratcliff,  101  Mo.  254,  13  S.  W.  1051 
(quoting  text) ;  Walker  v.  Harris, 
7  Paige  (N.  Y.)  1;  Robertson  v. 
Norris,  1  Giff  421;  Jenkins  v.  Jones, 
2  Gilf.  99.  See  also  Buszin  v.  Mar- 
tinowicz,  178  111.  App.  519.  A  de- 
cree providing  that  defendants  pay 
water  rates  and  insurance  held 
proper.  Sposedo  v.  Merriman,  111 
Maine  530,  90  Atl.  387. 

"Maohold  v.  Farnan,  20  Idaho 
80,  117  Pac.  408;  Nebraska  Loan  &c. 
Co.  V.  Haskell  (Nebr.),  93  N.  W. 
1045;  Sloane  v.  Lucas,  37  Wash. 
348,  79  Pac.  949.  See  also  Mcintosh 
V.  Cooper,  167  Ala.  503,  52  So.  431; 
Leach  v.  Grube,  147  Mich.  348,  110 
N.  W.  1076. 

"'  Crummett  v.  Littlefield,  98  Maine 
317,  56  Atl.  1053;  Martin  v.  Ratcliff, 
101  Mo.  254,  13  S.  W.  1051;  O'Fallon 
V.  Clopton,  89  Mo.  284,  1  S.  W.  302; 
Davis  v.  Holmes,  15  Mo.  349;  Bol- 
linger V.  Chouteau,  20  Mo.  89;  see 
also     Guenther  v.  Wisdom,  27  Ky. 
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A  mortgagor  who  brings  an  ordinary  bill  to  redeem,  in  which  he 
asks  for  no  particular  relief,  is  only  entitled  to  a  decree  in  usual  form. 
The  decree  should  require  redemption  within  a  time  stated,  and  not 
"at  any  time  before  a  valid  and  effectual  foreclosure  of  the  mortgage 
by  a  new  execution  of  the  power  of  sale  therein.""^  If  a  mortgagor  of 
land  brings  a  bill  in  equity  to  redeem  it  from  the  mortgage,  offering  to 
pay  the  amount  found  due  thereon,  and  to  set  aside  a  foreclosure  sale, 
upon  which  a  decree  is  entered  granting  the  relief  sought  and  giving 
him  a  certain  time  in  which  to  redeem,  the  remedy  so  invoked  is  full 
and  adequate,  and  if  he  fails  to  avail  himself  of  it  he  can  not  after- 
ward maintain  an  action  against  the  defendant  for  conspiracy  to  de- 
fraud him  of  the  land,  and  fraudulently  to  foreclose  the  mortgage.** 

A  decree  which  declares  that  upon  redemption  the  mortgagor  shall 
hold  the  premises  discharged  of  the  mortgage,  and  free  from  all  right, 
title,  and  estate  under  the  mortgage,  gives  no  rights  as  against  tenants 
of  the  mortgagee  beyond  what  he  would  otherwise  have  upon  redemp- 
tion.*^ 

When  nothing  is  found  due  to  the  mortgagee,  the  mortgagor  is  not 
only  entitled  to  a  discharge  of  the  mortgage,  but  to  a  judgment  for 


L.  230,  84  S.  W.  771.  On  the  neces- 
sity of  providing  for  issuing  execu- 
tion in  decree,  see  Morava  v.  Bon- 
ner, 205  111.  321,  68  N.  E.  707. 

°=  Dennett  v.  Codman,  158  Mass. 
371,  33  N.  E.  B74.  Knowlton,  J., 
said:  "It  may  well  be  that  if  a  sale 
has  been  made  fraudulently,  or  in 
any  such  way  as  to  be  invalid 
against  the  mortgagor,  he  may  bring 
a  bill  asking  to  have  it  set  aside, 
and  to  be  permitted  to  redeem  at 
any  time  before  the  foreclosure  of 
the  mortgage  by  a  valid  sale  or  by 
the  expiration  of  three  years,  and 
continued  possession  by  the  mort- 
gagee taken  and  held  on  account 
of  the  breach  of  the  condition  of 
the  mortgage.  There  might  be 
equitable  grounds  for  permitting  the 
mortgagor  to  stand  in  the  same  po- 
sition as  in  a  fraudulent  or  unlaw- 
ful sale  had  not  been  made,  and  for 
giving  him  a  long  time  in  which  to 
redeem;  but  what  order  should  be 
made  on  a  petition  asking  peculiar 
relief  in  a  case  of  that  kind,  it  is 
unnecessary  now  to  determine." 

"Dennett  v.  Codman,  168  Mass. 
428,  429,  47  N,  E.  131.    "They  were 


dissatisfied  with  the  decree,  and;  ap- 
pealed therefrom  on  the  ground 
that  it  required  them  to  redeem 
within  a  time  stated,  namely,  within 
forty-five  days  from  the  entry  of  the 
decree,  when,  as  they  contended,  it 
should  have  permitted  redemption 
'at  any  time  before  a  valid  and 
effectual  foreclosure  of  said  mort- 
gage by  a  new  execution  of  the 
power  of  sale  therein,  or  other- 
wise.' *  *  *  Their  right  of  re- 
demption was  defined  by  the  court, 
as  is  usual  in  such  cases,  and  they 
were  left  without  injury  from  the 
foreclosure  of  which  they  com- 
plained. They  lost  their  land,  not 
by  reason  of  the  foreclosure,  but  be- 
cause of  their  failure  to  redeem  it 
within  the  time  allowed  them  by 
the  court.  Having  elected  their 
remedy,  and  having  obtained  full 
satisfaction,  which  failed  to  be 
beneficial  to  them  only  through 
their  misfortune  or  neglect,  there  is 
nothing  left  upon  which  they  can 
found  a  claim  for  damages."  Per 
Knowlton,  J. 
•'Holt  V.  Rees,  46  111.  181. 
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possession,  and  to  a  writ  of  possession  to  recover  it.°°  The  fact  that 
the  bill  asks  for  broader  relief  than  the  mortgagor  is  entitled  to  -will 
not  prevent  the  court  from  awarding  whatever  relief  he  is  entitled 
to."'  A  court  of  equity  has  jurisdiction  to  restraia  a  grantee  in  a 
deed  intended  as  a  mortgage  from  cutting  timber  on  the  mortgaged 
lands  and  to  ascertain  the  amount  due  and  decree  its  payment.** 
While  the  decree  itself  does  not  operate  as  a  merger  of  the  debt  on 
the  mortgagee's  estate  it  does  fix  finally  the  time  and  method  of  fore- 
closing the  right  of  redemption  as  between  the  parties  and  those  claim- 
ing under  them.*' 

In  a  recent  ease  where  a  deed  to  the  defendant  was  declared  a 
mortgage,  it  was  held  error  for  the  judgment  to  require  enough  of 
the  amount  paid  to  redeem  to  be  held  in  court  pending  a  creditor's 
suit  against  the  defendant's  husband.'" 

§  1107.     Decree  should  fix  a  time  when  redemption  is  to  take  place. 

— ^The  decree  should  fix  the  time  within  which  the  redemption  is  to 
take  place.  This  time  rests  in  the  sound  discretion  of  the  court  in  view 
of  all  the  circumstances.'^  The  usual  time  was  formerly  six  months  ;'^ 
if  the  plaintifE  neglected  to  redeem  withia  the  specified  time  his  right 
was  barred  forever  ;'3  but  the  time  is  a  matter  within  the  discretion 
of  the  court,  and  a  year  is  allowed  in  some  states,'*  and  at  least  ninety 
days  is  usually  allowed."  Thirty  days  is  too  short  a  time.'*  Addi- 
tional time  might  be  allowed  to  enable  the  plaintiffs  to  obtain  con- 
tribution from  one  of  the  defendants  who  is  also  interested  in  the 

''^Ciurchlll  v.  Beale,  MSS.  2  Benn.  Y.)    167;   Ferine  v.  Dunn,  4  Johns. 

&  Heard  Dig.  (Mass.)  306.   See  Ger-  Ch.    (N.   Y.)    140;    BrinckerliofE   v. 

rtsli  V.  Black,  122  Mass.  76.    Where  Lansing,  4  Johns.  Ch.  (N.  Y.)  65,  8 

the   defendant   makes   no   claim   to  Am.  Dec.  538;  Dunham  v.  Jackson, 

possession   except   under  the   deed,  6  Wend.  (N.  Y.)  22;  Novosielski  v. 

a  court  of  equity  will  determine  the  Wakefield,    17   Ves.    417.     See   also 

plaintiffs  right  to  possession.    Gro-  Hollingsworth  v.  Koon,  117  111.  511, 

gan  V.  Val.  Trading  Co.,  30  Mont.  6  N.  E.  148,  8  N.  B.  193,  where  a 

229,  76  Pac.  211.  limitation    of    the    time    to    three 

""Seawright  v.  Parmer   (Ala.),  7  months  was  adjudged  improper  and 

So.  201.  oppressive.    See  post  §  1563. 

•^Bigelow  V.  Thompson,  133  Mich.  "Kolle  v.  Clausheide,  99  Ind.  97; 

3S4,  94  N.  W.  1077.  Sherwood   v.   Hooker,   1   Barb.   Ch. 

"•Atwood  V.  Carmer,  75  N.  J.  Eq.  (N.  Y.)  650. 

319,  73  Atl.  114.  "Murphy  v.  N.  E.  Sav.  Bank,  63 

"Tenvoorde  V.  Tenvoorde  (Minn.),  N.  H.  362. 

150  N.  W.  396.  ''Rodman  v.   Quick,  211  111.  546, 

"Decker  v.   Patton,   120   111.   464,  71  N.  E.  1087;  Taylor  v.  Dillenburg, 

11  N.  E.  897,  20  111.  App.  210;  Bre-  168  111.  235,  48  N.  E.  41;    Sanders 

mer  v.  Dock  Co.,  127  111.  464,  18  N.  v.  Peck,  131  111.  407,  25  N.  E.  508. 

B.  321.  '"Taylor   v.    Dillenburg,    168    111. 

"Waller  v.  Harris,  7  Paige    (N.  235,  48  N.  E.  41. 
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equity  of  redemption ;''''  or  it  may  be  allowed  when  the  failure  to  pay 
was  occasioned  by  fraud,  accident,  or  mistake,'^  or  by  the  acts  of  the 
mortgagee  without  the  mortgagor's  fault  ;^*  but  if  the  negligence  of 
the  complainant  himself  has  contributed  to  such  failure,  it  is  proper 
to  refuse  to  extend  the  time.*"  The  time  of  redemption  was  extended 
for  thirty  days  where  the  decree  omitted  to  declare  what  should  be 
the  effect  of  an  omission  to  redeem,  although  the  effect  of  such  decree 
was,  the  court  declared,  that,  if  the  plaintiff  should  fail  to  pay  the 
money  within  the  time  specified,  his  right  to  redeem  would  be 
barred.*^  But  the  same  reasons  do  not  exist  for  such  extension  of  the 
time  that  exist  in  case  of  a  strict  foreclosure,  because  in  redemption 
the  plaintiff  should  be  prepared  to  pay,  and  he  in  fact  proffers  pay- 
ment by  his  bill.'^  Where  the  mortgagor  asks  that  a  time  be  fixed 
for  payment,  he  can  not  afterward  object  that  the  decree  provided 
for  payment  of  the  entire  amount  at  one  time,  although  he  had  an 
agreement  with  the  mortgagee  that  payment  might  be  made  in  instal- 
ments.*^ But  a  failure  to  fix  the  time  of  payment  will  not  render  the 
decree  invalid  for  the  court  will  still  have  control  of  the  case  and  be 
in  the  position  to  enforce  payment  and  protect  the  rights  of  the  par- 
ties.** 

Instead  of  a  decree  requiring  the  mortgagor  to  pay  the  debt  by  a 
given  day,  or  that  his  bill  shall  stand  dismissed,  the  practice  has  some- 
times prevailed  in  some  states  to  order  a  sale  of  the  property  and  the 
payment  of  the  mortgage  out  of  the  proceeds,  and  the  surplus  to  the 
mortgagor.  The  defendant  may  also  in  his  answer  ask  a  foreclosure.*^ 
A  failure  of  the  decree  to  provide  for  dismissal  in  ease  the  mortgagor 
failed  to  pay  the  amount  found  due  at  the  time  specified  is  not  grounds 
for  reversal  on  appeal.*^ 

"  Brinckerhoff  v.  Lansing,  4  Johns.  »» Ladd  v.  Ladd,  175  III.  App.  101. 

Ch.   (N.  Y.)  140.  « Crockett  v.  Wallyer,  29   Ky.  L. 

™Kopper  V.   Dyer,   59   Vt.   477,   9  1155,  96  S.  "W.  860. 

Atl.  4,  59  Am.  Rep.  742.  "=  Meigs    v.    McParlan,    72    Mich. 

™Pierson    v.    Clayes,    15   Vt.    93;  194,  40  N.  W.  246;   Darvln  v.  Hat- 

Daggett  v.   Mendon,  64  Vt.  323,  24  field,  4  Sandf.  (N.  Y.)  468;   Suther- 

Atl.  242.  land  v.  Rose,  47  Barb.  (N.  Y.)  144; 

""Segrest  v.  Segrest,  38  Ala.  674;  Ingram  v.   Smith,   6   Ired.  Eq.    (N. 

Cilley  V.  Huse,  40  N.  H.  358;  Fran-  Car.)     97;     Harding    v.    Gillett,    25 

cIs  V.  Parks,  55  Vt.  80.  Okla.  199,  107  Pac.  665;    Turner  v. 

"Sherwood    v.    Hooker,    1    Barb.  Turner,  3  Munf.    (Va.)    66. 

Ch.  (N.  Y.)  650.  "Sposedo  v.  Merriman,  111  Maine 

'^Jenkins  v.  Eldredge,  1  Wood  &  530,  90  Atl.  387. 
M.    (U.  S.)    61;    Ferine  T.  Dunn,  4 
Johns.  Ch.  (N.  Y.)  140. 
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§  1108.  Failiire  of  mortgagor  to  pay  under  decree. — ^If  a  mortgagor 
who  has  brought  a  bill  to  redeem  fails  to  pay  the  amount  found  due 
within  the  time  ordered,  and  the  mortgagee  obtains  judgment  for 
costs,  the  mortgage  is  foreclosed  without  any  formal  decree  dismissing 
the  bill.*''  The  judgment  for  costs  takes  the  place  of  a  decree  of  dis- 
missal, and  works  a  foreclosure.  But  if  there  is  no  order  of  any  kind 
after  default,  the  right  to  redeem  is  not  barred.**  According  to  the 
English  practice,  which  is  adopted  in  some  of  the  states,  proof  must 
be  made  that  the  money  has  not  been  paid,  and  a  final  decree  of  dis- 
missal must  be  first  entered,  upon  the  ground  that  until  such  final 
order  is  entered  the  records  of  the  court  are  not  complete,  and  the 
plaintiff  may  come  in  with  an  application  to  have  the  time  within 
which  he  may  redeem  extended.*"  The  decree  of  dismissal  with  costs 
is  equivalent  to  a  decree  of  foreclosure,""  and  has  this  effect  although 
it  does  not  expressly  declare  it."^  Such  a  decree  is  made  as  a  matter 
of  course  upon  motion  supported  by  affidavit  that  the  time  within 
which  the  plaintiff  was  allowed  to  redeem  has  expired,  and  the  money 
found  due  has  not  been  paid."^  It  is  irregular  to  decree  a  sale  of  the 
lands  when  the  bill  to  redeem  contains  no  prayer  for  a  sale  and  the 
mortgagee  has  not  filed  a  cross-bill."^ 

§  1108a.  Opening  or  suspending  decree  by  agreement. — The  mort- 
gagee may  by  his  agreement  or  acts  open  or  suspend  a  decree  of  re- 
demption. Thus  if,  after  the  entry  of  a  decree  fixing  the  amount  and 
time  of  pajrment,  the  mortgagee  receives  rents  from  the  mortgaged 
land,  no  further  proceedings  can  be  had  until  there  has  been  a  new 
accounting,  and  a  new  order  passed  fixing  the  amount  and  time  of 
payment."* 

*' Stevens  v.  Miner,  110  Mass.  57;  Chester  v.  Paine,  11  Ves.  194,  199; 

Dennett  v.  Codman,  158  Mass.  371,  Cholmley  v.  Oxford,  2  Atk.  267. 

33  N.  E.  574;  Flanders  v.  Hall,  159  « Adams    v.    Cameron,    40    Mich. 

Mass.  95,  34  N.  E.  178.  506;    Bolles  v.  Duff,  43  N.  Y.  469; 

""Tetrault    v.    Labbe,    155    Mass.  Beach  v.  Cooke,  28  N.  Y.  508,  535, 

497,  30  N.  E.  173.  86  Am.  Dec.  260;  Ferine  v.  Dunn,  4 

*'Seton,  Decrees  (Amar.  ed.),  516;  Johns.  Ch.    (N.  Y.)    140;    Sherwood 

Bolles  T.  Duff,  43  N.  Y.  469;   Smith  v.  Hooker,  1  Barb.  Ch.  (N.  Y.)  650. 

V.    Bailey,    10    Vt.    163;    Sheriff   v.  "^McDonough    v.     Shewbridge,    2 

Sparks,  West  Ch.  130.  Ball.  &  B.  555,  564;   Stuart  v.  Wor- 

•°  Shannon  v.  Speers,  2  A.  K.  rail,  1  Bro.  C.  C.  581.  See  also  Han- 
Marsh  (Ky.)  311;  Gallagher  v.  Gid-  ley  v.  Mason,  42  Ind.  App.  312,  85 
dings,  33  Nebr.  222,  49  N.  W.  1126;  N.  E.  381. 

Ferine  v.  Dunn,  4  Johns.  Ch.    (N.  ""Lindsay   v.   Matthews,    17   Fla. 

Y.)  140;  Quin  v.  Brittain,  Hoff.  Ch.  575. 

(N.  Y.)  353;  Casserly  V.  Witherbee,  "'Tetrault    v.    Labbe,    155    Mass. 

119  N.  Y.  522,  23  N.  E.  1000;  Win-  297,  30  N.  B.  173;  Ferine  v.  Dunn, 
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§  1109.  Abandonment  of  suit. — ^The  parties  to  a  suit  to  redeem 
may  by  their  agreement  or  acts  treat  the  suit  as  abandoned.  But  if 
a  decree  has  been  made  in  the  suit  fixing  the  time  and  amount  of  pay- 
ment, and  enjoining  the  mortgagee  from  foreclosing  until  a  further 
order,  the  mortgagee  can  not,  without  first  procuring  a  dismissal  of 
that  suit,  immediately  begin  proceedings  to  foreclose  his  mortgage 
under  a  power  of  sale;  and  a  sale  made  to  himself  as  authorized  by 
the  power  will  not  bar  the  mortgagor's  right  of  redemption.'^  A  mort- 
gagor of  land  subject  to  two  mortgages  filed  a  bill  to  redeem  it  from 
the  first  just  before  the  expiration  of  the  three  years  after  open  and 
peaceable  entry.  While  the  suit  was  pending,  and  after  the  three  years 
expired,  the  first  mortgagee  executed  a  quitclaim  deed  of  the  land 
to  the  second  mortgagee.  It  was  held  that,  upon  the  subsequent  aban- 
donment of  the  suit  by  the  mortgagor,  the  second  mortgagee  suc- 
ceeded to  all  the  rights  of  the  first  mortgagee,  and  held  the  estate  by 
an  indefeasible  title  under  a  completed  foreclosure.^^  The  plaintiff  in 
a  bill  to  redeem  may  be  debarred  from  his  right  to  redeem  by  improper 
delay  in  prosecuting  his  suit  after  it  is  commenced.^'' 

§  1110.  Mortgage  title  not  necessarily  extinguished. — Eedemption 
does  not  necessarily  extinguish  the  mortgage  title.  If  the  plaintiff 
owns  every  other  interest  in  the  land  there  is  a  merger  of  this  title; 
but  if  there  are  intermediate  incumbrances,  he  becomes  substituted 
to  the  rights  and  interests  of  the  original  mortgagee;  and  such  in- 
cumbrancer must  redeem  of  him  if  he  wishes  to  protect  his  own  in- 
terest.*^ 

§  1111.  Costs. — ^The  general  rule  in  regard  to  costs  upon  a  suit  to 
redeem  is  that  the  plaintiff,  instead  of  recovering  costs  himself,  pays 
them  to  the  defendant,  although  he  is  successful  in  the  suit."*  This 
is  upon  the  principle  that  at  law  the  mortgage  is  forfeited,  and  that 
the  legal  estate  being  in  the  mortgagee  he  is  at  liberty  to  deal  with  the 

4  Johns.  Ch.  (N.  Y.)  140;  Beach  v.  "Bancroft    v.    Sawln,    143    Mass. 

Cooke,  28  N.  Y.  508;  BoUes  v.  DufC,  144,  9  N.  B.  539. 

43  N.  Y.  469;    Smith  v.  Bailey,  10  »'Brainard   v.    Cooper,    10    N.    Y. 

Vt.  163;   Frees  v.  Coke,  L.  R.  6  Ch.  356. 

App.  645;  Allen  v.  Edwards,  42  L.  J.  "Blum  v.  Mitchell,  59   Ala.   535; 

Ch.  455;   Ellis  v.  Griffiths,  7  Beav.  Harper  v.  Ely,  70  111.  581;   Turner 

83;    Alden  v.  Foster,   5  Beav.   592;  v.  Johnson,  95  Mo.  431,   6  Am.  St. 

Garlick   v.    Jackson,    4    Beav.    154;  Rep.    62,   7   S.   W.   570;    Phillips   v. 

Wood  V.  Surr,  19  Beav.  551.  Hulsizer,  20  N.  J.  Eq.  308;    Slee  v. 

^'Tetrault    v.    Labbe,    155    Mass.  Manhattan    Co.,    1    Paige    (N.    Y.) 

497,  30  N.  E.  173.  48;  Brockway  v.  Wells,  1  Paige  (N. 

""Thompson  v.  Kenyon,  100  Mass.  Y.)     617;     Benedict    v.    Oilman,    4 

108.  Paige  (N.  Y.)  58;  Vroom  v.  Ditmas, 
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property  as  his  own.^  The  mortgagor,  on  the  other  hand,  is  in  default ; 
and  this  relief  in  equity  is  in  the  nature  of  a  favor  conferred,  and 
not  a  right  contracted  for.  An  exception  is  made  to  this  rule  where  the 
defendant  sets  up  an  unwarranted  defense,  or  one  which  wholly  fails, 
and  thereby  makes  delay  and  expense  in  prosecuting  the  redemption; 
in  such  case  the  defendant  may,  in  the  discretion  of  the  court,  be  com- 
pelled to  pay  costs  to  the  plaintiff.''  If  the  amount  due  upon  the  mort- 
gage is  in  dispute,  although  the  defendant  proves  to  be  in  error,  yet, 
if  he  had  a  reasonable  ground  for  his  view  of  the  case,  the  costs  will 
still  be  awarded  against  the  plaintiff.*  The  court  may  also  require 
«aeh  party  to  pay  his  own  costs.*  Under  some  circumstances  the  mort- 
gagee may  be  credited  with  costs  of  a  void  foreclosure  sale.  In  such 
a  case  where  a  mortgagor  allowed  the  mortgagee  to  take  possession 
and  sell  part  of  the  premises  without  objection  and  did  not  bring  an 
action  to  redeem  until  years  later,  the  mortgagee  was  allowed  the  costs 
of  the  sale." 

In  suits  to  redeem,  costs  are  sometimes  not  allowed  to  either  party 
as  against  the  other.*  This  has  been  the  rule  adopted  by  some  courts 
where  the  plaintiff  before  bringing  his  suit  tendered  the  amount  due, 
iind  any  costs  which  had  been  incurred.'^  If  a  tender  be  made  by  the 
mortgage  debtor  after  the  bringing  of  a  suit  to  foreclose,  as  the 
amount  of  costs  in  an  equitable  suit  for  the  purpose  is  discretionary 
with  the  court,  he  can  only  make  tender  of  such  costs  as  may  seem  to 
him  reasonable,  and  upon  refusal  apply  to  the  court  to  have  the  costs 
taxed.^  Where,  in  an  action  to  redeem,  the  decree  in  complainant's 
favor  requires  defendant  to  account,  the  costs  of  the  accounting 
should  be  charged  to  defendant." 

4    Paige     (N.    Y.)     526;     Bean    v.  330  (quoting  text);  Sessions  v.  Rich- 

Brackett,  35  N.  H.  88;   Costigan  v.  mond,  1  R.  I.  298. 

Costigan,  20  R.  I.  535,  40  Atl.  341;  "  Hollingsworth  v.   Koon,   117   111. 

Lynch  v.  Ryan,  137  Wis.  13,  118  N.  511. 

W.   174.     The   mortgagor   is   liable  "  National  Mut.  Bldg.  i&c.  Assn.  v. 

for   costs   unless    he   establishes    a  Houston,  81  Miss.   386,  32   So.  911. 

prior   tender   of   the    amount   due.  "Green  v.  "Wescott,  13  "Wis.  606. 

Liskey  v.  Snyder,  56  W.  Va.  610,  49  'King  v.  Duntz,  11  Barb.  (N.  Y.) 

S.  E.  515.  191;  Van  Buren  v.  Olmstead,  5  Paige 

^Wetherell  v.  Collins,  3  Madd.  255.  (N.  Y.)  9. 

"Turner  v.  Johnson,  95   Mo.  431,  » Pratt  v.  Ramsdell,  16  How.  Pr. 

7  S.  W.  570;  Davis  v.  Duffie,  18  Abb.  (N.  Y.)  59;  Bartow  v.  Cleveland,  16 

Pr.   (N.  Y.)   360;   Barton  v.  May,  3  How.  Pr.  (N.  Y.)   S64.    The  statute 

Sandf.  Ch.  (N.  Y.)  450;  Costigan  v.  providing  for  tender  to  a  plaintiff  to 

Costigan,  20  R.  I.  535,  40  Atl.  341;  stop  costs  is  confined  to  actions  at 

Still  V.  Buzzell,  60  Vt.  478,  12  Atl.  law.     New  York  F.  &  M.   Ins.  Co. 

209;  Lynch  v.  Ryan,  137  Wis.  13,  118  v.  Burrell,  9  How.  Pr.   (N.  Y.)   398. 

N.  W.  174.  'Crawford  v.  Osmun,  90  Mich.  77, 

"Wells  v.  Van  Dyke,  109  Pa.  St.  51  N.  W.  356. 
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§  1112.  Costs — Failure  of  tender  before  suit. — ^Under  a  statute  pro- 
vidiag  that  the  plaintiff  bringing  a  suit  to  redeem  without  a  previous 
tender  shall  pay  the  costs  of  suit,  unless  the  defendant,  when  re- 
quested, has  neglected  or  refused  to  render  a  just  and  true  account, 
the  plaintiff  so  bringing  suit  is  liable  for  costs,  although  the  defendant 
be  liable  under  the  usury  law  to  forfeit  threefold  the  unlawful  in- 
terest.^" 

In  Massachusetts  it  is  provided  by  statute  that  if  the  suit  is  brought 
without  a  previous  tender,  and  it  appears  that  anything  is  due  upon 
the  mortgage,  the  plaintiff  shall  pay  the  costs  of  suit,  unless  the  de- 
fendant has  unreasonably  refused  or  neglected,  when  requested,  to 
render  a  true  account  of  the  money  due  on  the  mortgage,  and  of  the 
rents  and  profits,  or  has  in  any  way  prevented  the  plaintiff  from  per- 
forming or  tendering  performance  of  the  condition  before  bringing 
suit.  In  all  other  cases  the  court  may  award  costs  to  either  party  as 
equity  may  require.^^  Under  these  provisions  the  mortgagee  may  be 
ordered  to  pay  the  plaintiff's  costs  when,  upon  request  for  an  account, 
he  has  failed  to  render  any  account,  or  has  rendered  an  untrue  one, 
so  that  the  mortgagor  is  compelled  to  resort  to  a  suit.^^  But  in  a  case 
where  there  was  no  tender,  and  the  account  rendered  by  the  mort- 
gagee was  incorrect  only  because  it  contained  items  of  money  ex- 
pended for  convenience  and  ornament  of  the  estate,  costs  were  al- 
lowed to  neither  party. '^^  There  is  a  similar  statute  in  Maine.^*  As 
the  law  now  stands,  no  suit  can  be  maintained  without  a  tender,  un- 
less the  defendant  is  in  default  in  preventing  a  tender.  If  the  bill 
is  sustained,  the  plaintiff  is  in  all  cases  entitled  to  costs  as  a  strict 
legal  right.^^  What  constitutes  a  sufficient  demand  and  refusal  to  ac- 
count under  this  statute  depends  upon  the  particular  circumstances; 
thus  when  the  mortgagor  made  a  demand  on  the  mortgagee  at  a  store 
two  miles  distant  from  his  residence  to  render  an  account,  to  which 
the  reply  was  that  about  the  sum  of  eleven  hundred  dollars  was  due, 
and  the  mortgagee,  when  afterward  requested  to  render  a  more  par- 
ticular account,  replied  that  he  would  not  until  obliged,  no  objection 

^"Gerrlsh  v.  Black,  113  Mass.  486,  Montague     v.     Phillips,     15     Gray 

99    Mass.    315,    104    Mass.    400,    122  (Mass.)   566. 

Mass.  76.      See  also  McGuire  V.  Van  ^'Woodward  v.  Phillips,  14  Gray 

Pelt,  55  Ala.  344.  (Mass.)  132. 

"^G.  S.  ch.  140,  §  21.  "Dinsmore   v.   Savage,   68   Maine 


"Pease  v.  Benson,  28  Maine  336 
Roby  V.  Skinner,  34  Maine  270 
Sprague  v.  Graham,  38  Maine  328 
Dinsmore  v.  Savage,  68  Maine  191 


191;  Hall  v.  Gardner,  71  Maine  233; 
R.  S.  1871,  ch.  90,  §  13. 

"Dinsmore  v.   Savage,   68   Maine 
191. 
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being  made  to  the  place  of  demand,  it  was  considered  sufficient  to 
sustain  a  bill  to  redeem  brought. four  years  afterward.^^ 

§  1113.  Costs — Liability  of  mortgagee. — In  exceptional  cases  the 
mortgagee  is  liable  for  costs  upon  redemption.  A  mortgagee  who  has 
refused  a  tender  of  a  sum  sufficient  to  cover  principal,  interest,  and 
costs  will  be  compelled  to  pay  the  costs  of  a  suit  to  redeem.^''  But  the 
mortgagor  can  not  recover  any  costs  incurred  before  tender  of  the 
amount  due.^*  Where  a  mortgagor  is  forced  to  sue  to  have  his  rights 
adjudicated  under  a  deed  which  is  in  effect  a  mortgage,  he  may  re- 
cover costs  up  to  the  entering  of  judgment.^" 

A  mortgagee  who  has  refused  to  inform  a  purchaser  of  the  equify 
of  redemption,  of  whose  rights  he  has  notice,  of  the  amount  due  him, 
and  without  demand  of  payment  takes  possession  in  the  owner's  ab- 
sence, is  not  entitled  to  costs.^"  So,  the  costs  of  a  suit  to  foreclose  a 
prior  mortgage  are  not  chargeable  to  a  junior  mortgagee  who  was  not 
a  party  to  it  when  he  redeems.^^  Where  both  parties  are  at  fault,  the 
mortgagor  for  not  offering  to  pay  the  balance  due  before  filing  his  biU, 
and  the  mortgagee  for  claiming  that  there  was  no  right  of  redemp- 
tion, the  deed  being  absolute  on  its  face,  the  costs  may  be  divided.^'' 

"Wallace  v.    Stevens,    66    Maine  *> Meigs    v.    McFarlan,    72    Mich. 

190.     See  also  Leonis  v.  Walsh,  140  194,  40  N.  W.  246. 

Cal.  175,  73  Pac.  SIS.  ^Gaskell  v.   Vlquesney,   122   Ind. 

"Griffen  v.  Cooper,  73  N.  J.  Eq.  244,  23  N.  E.  791;    Jones  v.  Dutch, 

465,  68  Atl.  1095;    Grugeon  v.  Ger-  3  Nebr.   (UnofE.)  673,  92  N.  W.  735; 

rard,   4   Y.    &  C.    128;     Harmer  v.  Gage  v.  Brewster,  31  N.  Y.  218,  revg. 

Priestly,  16  Beav.  569.  30  Barb.    (N.  Y.)    387. 

"Longino    v.    Ball-Warren    Com.  ^Perdue  v.  Brooks,  85  Ala.  459, 

Co.,  84  Ark.  521,  106  S.  W.  682.  5  So.  126. 

^"Guenther  v.  Wisdom,  27  Ky.  L. 
230,  84  S.  W.  771. 
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mortgagee's  account 

I.  Liability  to  Account,  §§  1114r-1120c 

II.  What  the  Mortgagee  Is  Chargeable  With,  §§  1121-1125 

III.  Allowances  for  Repairs  and  Improvements,  §§  1126-1131 

IV.  Allowance  for  Compensation,  §§  1132-1133 
V.  Allowances  for  Disbursements,  §§  1134^1138 

VI.    Annual  Bests,  §§  1139-1143 

I.    Liability  to  Account 


Section 

1114.  In  general. 

1115.  Accounting  a  matter  of  equi- 

table jurisdiction. 

1116.  Liability    to    account    on    re- 

demption only. 

1117.  Accounting    under     mortgage 

in  form  an  absolute  deed. 

1118.  Accounting  after  foreclosure. 


Section 

1118a.  Right  of  junior  mortgagee  to 
compel  an  accounting. 

1119.  Assignees. 

1120.  Accounting  by  mortgagor. 
1120a.  Demand  for  accounting. 
1120b.  Sufficiency  of  account. 
1120c.  Statement  of  account. 


§  1114.  In  general. — ^A  mortgagee  in  possession,  -whether  in  per- 
son, by  trustee,  receiver,  or  by  a  tenant,  is  in  equity  accountable  for 
the  rents  and  profits  of  the  estate,  and  is  bound  to  apply  them  in  re- 
duction of  the  mortgage  debt.^  After  paying  the  interest  of  the  debt, 
any  balance  of  receipts  is  applicable  to  reduce  the  principal.^  The 
mortgagee  is  not  allowed  to  make  a  profit  out  of  his  possession  of  the 


^  Davis  V.  Lassitter,  20  Ala.  561; 
Toomer  v.  Randolph,  60  Ala.  356; 
Bickerton  v.  Guttery,  124  Ala.  382, 
27  So.  502;  Daniel  v.  Coker,  70  Ala. 
260;  Keith  v.  McLaughlin,  114  Ala. 
60,  21  So.  483;  American  Freehold 
Land  Mtg.  Co.  v.  Pollard,  120  Ala. 
1,  24  So.  736;  Downs  v.  Hopkins,  65 
Ala.  508;  Greer  v.  Turner,  36  Ark. 
17;  Moss  V.  Odell,  134  Cal.  464,  66 
Pac.  581;  Harrison  v.  Wyse,  24  Conn. 
1,  63  Am.  Dec.  151;  Kellogg  v.  Rock- 
well, 19  Conn.  446;  Strang  v.  Allen, 
44  111.  428;  Rooney  v.  Crary,  11  111. 
App.  213;  Wood  v.  Wheelen,  93.111. 
153;  Breckenridge  v.  Brooks,  2  A. 
K.  Marsh.   (Ky.)   335,  12  Am.  Dec. 


401;  Tharp  v.  Feltz,  6  B.  Mon.  (Ky.) 
6;  Shouler  v.  Bonander,  80  Mich. 
531,  45  N.  W.  487;  Byers  v.  Byers, 
65  Mich.  598,  32  N.  W.  831;  Hannah 
V.  Davis,  112  Mo.  599,  20  S.  W.  686; 
Anthony  v.  Rogers,  20  Mo.  281;  Daw- 
son v.  Drake,  30  N.  J.  Eq.  601;  Lock- 
ard  V.  Hendrickson  (N.  J.  Eq.),  25 
Atl.  512;  Chapman  v.  Porter,  69  N. 
Y.  276;  Green  v.  Rodman,  150  N. 
Car.  176,  63  S.  E.  176;  Swegle  v. 
Belle,  20  Ore.  323,  25  Pac.  633;  Reit- 
enbaugh  v.  Ludwick,  31  Pa.  St.  131; 
Clark  V.  Paquette,  67  Vt.  681,  32 
Atl.  812. 

=  McConnel  v.  Holobush,  11  111.  61; 
Walton  V.  Withington,  9  Mo.  549. 
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estate.  Therefore,  upon  a  redemption  of  the  mortgaged  premises  by 
any  one  interested  in  them,  he  is  obliged  to  state  an  account  of  his  re- 
ceipts from  the  mortgaged  property,  and  he  is  entitled  to  allowances 
for  all  proper  disbursements  made  by  him  in  respect  of  the  premises. 
The  principles  upon  which  this  account  should  be  stated  it  is  the  pur- 
pose of  this  chapter  to  set  forth.  The  subject  is  of  much  less  general 
importance  than  it  formerly  was,  for  the  reason  that  it  is  comparatively 
seldom  now  that  the  mortgagee  takes  possession.  In  many  states,  as 
already  noticed,  the  mortgagee  is  prohibited  by  statute  from  entering 
or  in  any  way  acquiring  possession  before  a  foreclosure  and  sale.  In 
other  states,  power  of  sale  mortgages  and  trust  deeds  are  in  common 
use,  and  upon  a  default  a  speedy  sale  of  the  property  may  be  had,  so 
that  there  is  not  generally  occasion  for  the  mortgagee  to  take  posses- 
sion of  the  mortgaged  estate. 

This  liability  of  the  mortgagee  to  account  arises  only  when  his  entry 
and  possession  are  in  recognition  of  the  mortgage.  If  he  enters  as  a 
trespasser  or  as  the  tenant  of  the  mortgagor,  whatever  his  liabilities 
may  be,  they  are  not  to  be  enforced  in  equity  under  a  bill  for  an  ac- 
count and  for  redemption.^  Where  possession  is  under  a  deed  of  the 
equity  of  redemption  from  the  mortgagor,  the  mortgagee  succeeds  to 
all  the  rights  of  the  mortgagor  and  is  not  required  to  account  to  junior 
lienholders  for  the  rents  and  profits.*  A  mortgagee  is  not  liable  to 
account  when  he  has  held  possession  by  some  other  title  than  that  of 
mortgagee.  Thus  where  the  cestuis  que  trustent  of  a  mortgage  have 
been  in  possession,  but  there  is  no  evidence  that  they  had  possession 
other  than  as  widow  and  heirs  of  the  mortgagor,  the  trustee  to  whom 
the  mortgage  was  given  can  not  be  called  on  to  apply  the  rents  and 
profits  of  the  land  in  satisfaction  of  the  interest  on  the  mortgage,  as 
it  can  not  be  said  that  they  had  possession  in  his  behalf.^ 

§  1115.  Accounting  a  matter  of  equitable  jurisdiction. — It  is  ap- 
parent enough  that,  where  the  English  doctrine  prevails  that  the 
mortgage  conveys  a  legal  title,  the  right  of  the  mortgagor  to  an  ac- 
count of  the  rents  and  profits  of  the  land  received  by  the  mortgagee 
is  purely  and  exclusively  of  equitable  cognizance.    At  law  he  can  not 

'Daniel   v.    Coker,    70    Ala.    260;  "Anglo-California   Bank  v.   Field, 
Blekerton  v.  Guttery,  124  Ala.  382,  154  Cal.  513,  98  Pac.  267. 
27  So.   502.     So  where  the  mortga-  "Ayers  v.   Staley   (N.  J.  Eq.),  18 
gee's  possession  was  only  as  hus-  Atl.  1046.    See  also  Robinson  v.  Gas- 
band    of   one   of    the    mortgagors,  soway  (Ala.),  139  So.  1023. 
Young  V.  Omohundro,  69  Md.  579,  16 
Atl.  120. 
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be  made  to  account.  He  is  the  legal  owner  of  the  estate,  and  takes 
the  rents  and  profits  in  that  character.  The  mortgagor  has  a  right 
of  redemption  only  in  equity,  and  the  right  to  an  account  is  only  inci- 
dent to  this.^  This  is  true  although  the  mortgage  was  in  the  form 
of  an  absolute  deed.  Where  the  grantee  agrees  to  reconvey  upon  pay- 
ment of  the  debt  the  grantor  is  entitled  to  recover  in  equity  the 
amount  of  rents  and  profits  collected,  there  being  no  adequate  remedy 
at  law.^  But  regarding  the  mortgagee's  interest  as  a  lien  only  does 
not  obviate  the  necessity  of  resorting  to  equity  for  an  accounting.* 
The  mortgagee  in  possession  takes  the  rents  and  profits  in  the  quasi 
character  of  trustee  or  bailiff  of  the  mortgagor.  In  equity  he  must 
apply  them  as  an  equitable  set-off  to  the  amount  due  on  the  mortgage. 
Such  a  receipt  is  not  a  legal  satisfaction  of  the  mortgage.  There  is 
no  payment  and  satisfaction  of  the  mortgage  until  the  rents  and 
profits  are  applied  to  the  payment  of  the  debt.  The  law  does  not 
apply  them  as  they  are  received.®  But  where  the  rents  and  profits 
received  are  sufficient  to  satisfy  the  mortgage  debt  and  the  mortgagor 
in  a  foreclosure  proceedings  asks  for  an  accounting  the  court  should 
strike  a  balance  between  the  amount  due  on  the  mortgage  and  the 
amount  chargeable  to  the  mortgagee  and  give  judgment  accordingly.^" 

° Harris  v.  Jones    (Ala.),   65   So.  termlned  and  adjusted  before  it  can 

596;    Toomer  v.  Randolph,   60   Ala.  be  ascertained  what  part,  if  any,  of 

356;   Dailey  v.  Abbott,  40  Ark.  275;  the  rents  and  profits  received  is  to 

Wilcox  v.  Cheviott,  92  Maine  239,  42  be  applied  upon  the  mortgage  debt. 

Atl.  403.  In  the  absence  of  an  agreement  be- 

'  Thomas  v.  Livingston,  147  Ala.  tween  the  parties  there  is  no  legal 

200,  40  So.  504.  satisfaction  of  the  mortgage  by  the 

'Farris  v.   Houston,  78  Ala.   250  receipt  of  rents   and   profits   by  a 

(quoting  text) ;  Hubbell  v.  Moulson,  mortgagee    in     possession,     to     an 

53  N.  Y.  225,  13  Am.  Rep.  519.  amount  to  satisfy  it,  and  his  charac- 

*  Hubbell  V.  Moulson,  53  N.  Y.  225.  ter  as  mortgagee  in  possession  is 
"It  depends  upon  the  result  of  an  not  divested  until  they  are  applied 
accounting  upon  equitable  principles  by  the  judgment  of  the  court  in 
whether  any  part  of  the  rents  and  satisfaction  of  the  mortgage."  Per 
profits  received  shall  be  so  applied.  Mr.  Justice  Andrews.  But  see  Green 
The  mortgagee  is  entitled  to  have  v.  Thornton,  8  Cal.  App.  160,  where 
them  applied,  in  the  first  instance,  it  was  held  in  an  action  of  eject- 
to  reimburse  him  for  taxes  and  ment  that  the  rents  and  profits 
necessary  repairs  made  upon  the  could  not  be  applied  in  payment  of 
premises;  for  sums  paid  by  him  the  debt,  since  they  are  to  be  re- 
upon  prior  Incumbrances  upon  the  garded  as  an  equitable  set-crff  to  the 
state,  in  order  to  protect  the  title,  amount  due  and  must  be  settled  in 
and  for  costs  in  defending  it;  and  if  an  accounting  in  equity, 
he  has  made  permanent  improve-  "Hoye  v.  Bridgwater,  134  App. 
ments  upon  the  land,  in  the  belief  Div.  255, 118  N.  Y.  S.  951.  The  mort- 
that  he  was  the  absolute  owner,  the  gagor  and  mortgagee  may,  by  agree- 
increased  value  by  reason  thereof  ment,  provide  for  an  application  of 
may  be  allowed  him.  In  many  cases  the  rents  and  profits  on  an  unse- 
complicated    equities    must   be   de-  cured  indebtedness  as  against  other 
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Since  the  mortgagee's  accounting  is  a  matter  purely  of  equitable 
jurisdiction,  he  can  not  be  compelled  in  any  other  way  to  account.  A 
creditor  of  the  mortgagor  can  not,  by  garnishment  against  the  mort- 
gagee, reach  and  subject  rents  and  profits  received  by  him  in  excess 
of  his  demand.  Garnishment  is  a  legal  proceeding,  and  operates  only 
upon  legal  rights  which  the  principal  debtor  could  enforce  in  a  court 
of  law.^^ 

§  1116.  Liability  to  account  oa  redemption  only. — The  mortgagee 
is  chargeable  only  upon  redemption.  The  mortgagor's  right  to  hold 
the  mortgagee  to  account  for  rents  and  profits  of  the  mortgaged 
premises,  or  for  waste  done  to  them,  must  be  enforced  in  equity  and 
not  by  suit  at  law.^^  Though  the  rents  received  may  be  sufficient  to 
satisfy  the  debt  in  full,  the  only  remedy  of  the  mortgagor  is  by  a 
bill  in  equity  for  an  account  and  redemption.^^  He  is  not  chargeable 
so  long  as  the  premises  are  not  redeemed.  He  is  the  legal  owner  of 
the  estate,  and  his  accountability  for  rent  is  incident  only  to  the  right 
in  equity  to  redeem.  After  the  mortgage  is  extinguished  the  right 
to  an  account  is  also  extinguished.^*  There  may  be  a  special  agree- 
ment between  the  parties  that  the  mortgagee  shall  pay  rent;  he  may 
be  a  lessee  of  the  premises;  but  after  the  expiration  of  the  term  of 
his  tenancy,  there  is  no  implication  of  an  agreement  tt  continue  to 
pay  rent.^°  If  the  estate  of  the  lessee  is  terminated  by  the  death  of 
the  lessor,  such  fact  will  not  constitute  the  lessee  a  mortgagee  in 
possession  where  he  did  not  claim  to  hold  it  as  such.^'  If  an  estate 
under  lease  for  a  term  of  years  be  mortgaged  to  the  lessee  in  fee, 
unless  the  mortgagee  voluntarily  pays  the  rent,  or  the  mortgage  makes 
special  provision  that  he  shall  hold  possession  in  the  capacity  of  lessee, 
the  rent  is  suspended  until  the  condition  be  performed,  or  the  estate 
redeemed.  Upon  redemption,  of  course,  the  lessee,  during  the  term 
of  the  lease,  will  be  accountable  as  mortgagee  for  the  profits.  If, 
however,  he  voluntarily  pay  the  rent  during  such  term,  he  is  not  after- 
ward accountable  for  the  same  as  mortgagee.^^ 

creditors.     In  re  Howard,  207  Fed.  Seaver  v.  Durant,  39  Vt.  103;  Chap- 

402.  man  v.  Smith,  9  Vt.  15S;  Farrant  v. 

"■  Toomer  v.  Randolph,  60  Ala.  356.  Level,  3  Atk.  723. 

>=  Dexter  v.  Arnold,  2  Sumn.   (U.  "^Farris  v.  Houston,  78  Ala.  250. 

S.)    108,  124;    Gordon  v.   Hobart,  2  "Wilcox    v.    Cheviott,    92    Maine 

Story  (U.  S.)  243;  Daniel  v.  Coker,  239,  42  Atl.  403;   Portland  Bank  v. 

70  Ala.  260;    Farrls  v.  Houston,  78  Fox,  19  Maine  99. 

Ala.  250;  Garland  v.  Watson,  74  Ala.  "Weeks  v.  Thomas,  21  Maine  465. 

323;    Wilcox  v.   Cheviott,  92   Maine  "Barson  v.    Mulligan,   191  N.  T. 

239,  42  Atl.  403;    Bell  v.  Mayor  of  306,  84  N.  B.  75. 

N.  Y.,  10  Paige  (N.  Y.)   49;   Givens  "Newall  v.  Wright,  3  Mass.  138,  3 

V.  M'Calmot,  4  Watts  (Pa.)  460,  464;  Am.  Dec.  98. 
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A  mortgagor  who  has  paid  the  mortgage  debt,  -without  requiring 
the  mortgagee  to  account  for  rents  received  by  him  while  he  was  in 
possession,  can  not  afterward  maintain  an  action  against  him  for  use 
and  occupation.  But  he  may  maintain  an  action  for  money  had  and 
received  to  recover  back  the  amount  overpaid,  which  ought  to  have 
been  allowed  for  rent;^'  and  if  the  rents  and  profits  exceed  the  amount 
of  the  debt  and  interest,  the  excess  may  be  recovered.^^ 

On  a  bill  against  two  or  more  persons  to  redeem,  if  one  of  them 
alone  has  received  rents  and  profits  more  than  sufficient  to  pay  the 
mortgage  debt,  he  alone  should  be  ordered  to  pay  over  the  surplus.^" 
An  action  of  trespass  quare  clausum  will  not  lie  by  a  mortgagor 
against  his  mortgagee  for  entering  and  harvesting  the  growing  crops. 
These  are  vested  in  the  mortgagee,  and  he  is  entitled  to  them  as  a  part 
of  his  security;  and  is  liable  to  account  for  them  only  in  equity  upon 
a  redemption. ^^  The  objection  to  such  action  does  not  lie  when  there 
is  an  agreement  between  the  parties  which  makes  the  mortgagor  a 
tenant  of  the  mortgagee. ^^ 

A  prior  mortgagee  in  possession  must  account  to  a  subsequent  mort- 
gagee upon  his  redeeming;  but  a  subsequent  mortgagee  in  possession 
is  not  bound  to  account  to  a  prior  mortgagee. ^^  A  prior  mortgagee 
can  always  secure  the  rents  and  profits  as  against  a  subsequent  mort- 
gagee by  taking  possession.  When  a  mortgagee  who  has  been  in 
possession  is  called  upon  to  account  for  rents  and  profits,  and  fails 
to  do  so,  his  mortgage  will  be  declared  satisfied.^* 

A  mortgagee,  put  in  possession  of  a  going  concern  which  by  the 
terms  of  the  mortgage  he  is  required  to  keep  in  operation,  can  not  be 
charged  with  the  rental  of  the  property  while  so  in  his  possession,  but 

"*  Barrett   v.    Blackmar,    47    Iowa  This  statute  is  not  in  force  in  Maine. 

565;    Wilcox  v.   Cheviott,   92   Maine  Wilcox  v.  Cheviott,  92  Maine  239, 42 

239,  42  Atl.  403;  Freytag  v.  Hoeland,  Atl.  403. 

23  N.  J.  Eq.  36.    In  Massachusetts  it  "  Freytag  v.  Hoeland,  23  N.  J.  Eq. 

is   provided    by    statute    that    if    a  36. 

mortgagee  or  a  person  claiming  or  *'Merriam  v.  Goss,  139  Mass.  77, 

holding  under  him  receives  from  the  28  N.  E.  449. 

rents  and  profits  of  the  land  or  upon  ^Oilman  v.  Wills,  66  Maine  273, 

a  tender  made   to   him,   or   in  any  and  cases  cited;   Reed  v.  Elwell,  46 

other  manner,  more  than  is  due  on  Maine  270;    Bagnall  v.  Villar,  L.  R. 

the  mortgage,   and  no   suit  for  re-  12  Ch.  D.  812.     See  ante  §  697. 

demption   is   brought   against  him,  "'Marden  v.  Jordan,  65  Maine  9. 

the  mortgagor  or  other  person  who  ^Galliher    v.    Davidson,    43    La. 

is  entitled  to  such  excess  may  re-  Ann.  526,  9  So.  114;   Leeds  v.  Gif- 

cover   it   in   an   action   of  contract,  ford,  41  N.  J.  Eq.  464. 

Rev.  Laws  1902,  ch.  188,  §  36.  First  "Morgan  v.  Morgan,  48  N.  J.  Eq. 

enacted   in   1818,   ch.   98,   §   3.    See  399,  22  Atl.  545. 
Wood  V.  Felton,  9  Pick.  (Mass.)  171. 

47— Jones  Mtg. — Vol.  II. 
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his  duty  is  to  operate  the  plant  as  would  be  done  by  an  ordinarily  pru- 
dent owner,  and  his  liability  is  only  to  account  for  the  net  proceeds  of 
the  business. ^^ 

§  1117.    Accounting  under  mortgage  in  form  an  absolute  deed. — A 

grantee  in  possession  under  a  deed  absolute  in  form,  but  given  by 
way  of  security  merely,  is  said  not  to  stand  exactly  in  the  same  posi- 
tion, in  reference  to  accounting,  as  an  ordinary  mortgagee  in  pos- 
session ;  inasmuch  as  he  is  the  agent  of  the  mortgagor  as  well  as  mort- 
gagee, and  is  chargeable  for  any  failure  to  obtain  the  full  rental  value 
of  the  premises  only  on  the  same  grounds  that  an  agent  would  be.^" 
If  the  grantee  has  good  reason  to  consider  himself  possessed  of  an 
absolute  estate  in  the  land,  and  he  consequently  makes  permanent 
improvements,  he  will  be  entitled  to  allowance  for  these  when  a  mort- 
gagee generally  would  not  be  entitled  to  such  allowance.^'' 

But  ordinarily  the  same  rules  for  accounting  are  held  to  apply  in 
such  case;  the  mortgagee  is  compelled  to  account  for  the  rents  and 
profits,  and  he  may  be  allowed  for  necessary  and  proper  repairs,  but 
not  for  costly  improvements,  unless  these  be  made  with  the  mortgagor's 
consent,  however  beneficial  they  may  be.  But  if  such  improvements 
are  made  in  good  faith  on  the  part  of  the  mortgagee,  under  the  belief 
that  he  owns  the  property  absolutely,  he  may  be  allowed  for  them.^* 
\Yhere  it  is  clear  that  the  deed  was  given  as  a  security  and  that  the 
grantor  was  to  reconvey  upon  payment  of  the  debt,  he  will  be  held 
to  account  for  the  rents  and  profits  Just  as  any  other  mortgagee.^" 

§  1118.  Accounting  after  foreclosure. — A  mortgagee  is  equally 
liable  to  account  whether  his  possession  be  before  or  after  the  law 

^Brlggs  V.   Neal,   120   Fed.    224;  tween  the  two  cases  in  reason  and 

Kiewert  Co.  v.  Juneau,  24  C.  Ct.  A.  justice,  which  are  controlling  guides 

294,   2?7,   78  Fed.   708;    Shaeffer  v.  in  a  court  of  equity,  where  no  posi- 

Chambers,  6  N.  J.  Bq.  548,  47  Am.  tive  rule  of  law  intervenes."     Th6 

Dec.   211.     See  also   Soule  v.  Rich-  cases  in  Pennsylvania  are  reviewed, 

ards,  1  Saxt.  Ch.  (N.  J.)  534,  23  Am.  and  the  law  on  this  point  clearly 

Dec.  722.                               .  stated.     See  also  Green  v.  Maddox, 

^Harrill  v.  Stapleton,  55  Ark.  1,  97  Ark.  397,  134  S.  W.  931. 

16  S.  W.  474;  Clark  v.  Finlon,  90  111.  =»Cookes  v.  Culbertson,  9  Nev.  199. 

245;   Miller  v.  Curry,  124  Ind.  48,  24  Where  the  evidence  is  clear  that  a 

N.  E.  219;   Barnard  v.  Jennison,  27  deed  was  intended  to  secure  a  loan 

Mich.  230.  an  accounting  of  moneys  loaned  and 

^'  Wasatch  Min.  Co.  v.  Jennings,  5  repaid  and  of  receipts  from  the  prop- 
Utah  243,   15  Pac.   65,   73    (quoting  erties  is  properly  ordetred.    Fogarty 
text).     Harper's  Appeal,  64  Pa.  St.  v.  Fogarty,  126  N.  Y.  S.  4. 
315.     "There  is  a  manifest  distinc-  =»  Banks  v.  Walters,  95  Ark.  501, 
tion,"   says  Judge   Sharswood,   "be-  130  S.  W.  519. 
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day,  Tiiiless  there  is  some  agreement  to  the  contrary.'"  An  equitable 
mortgagee  is  under  the  same  obligation  to  account  that  a  legal  mort- 
gagee is.^^  Where  redemption  is  allowed  after  a  foreclosure  sale, 
if  the  mortgagee  purchases  and  enters  into  possession  he  must  accoimt 
for  the  rents  and  profits.^^  He  is  not  allowed  to  claim,  that  his  posses- 
sion was  unlawful.'^ 

A  mortgagee  who  has  entered  into  possession  and  received  the  rents 
and  proiits  of  the  mortgaged  premises,  and  afterward  purchased  the 
equity  of  redemption,  is  still  liable,  so  far  as  a  subsequent  mortgagee 
is  concerned,  to  account  for  the  rents  and  profits  of  the  premises  re- 
ceived while  he  occupied  as  mortgagee.  When  the  second  mortgagee 
applies  to  redeem  a  prior  mortgage,  he  stands  ia  the  same  position  as 
the  mortgagor,  and  is  bound  to  pay  no  greater  sum  than  the  mort- 
gagor would  pay.^* 

If  the  owner  of  two  mortgages  forecloses  them  both  in  one  petition 
and  occupies  the  premises  under  the  decree  obtained,  he  is  liable  far 
rents  as  to  one  having  an  interest  between  his  two  mortgages^  and 
not  made  a  party  to  his  foreclosure  proceedings.'^ 

A  mortgagee  in  possession  who  holds  possession  by  virtue  of  any 
other  title,  such  as  his  tenancy  by  the  curtesy,  or  by  prior  purchase,  is 
not  chargeable  with  rent  and  profits  during  the  time  he  holds  the 
property  by  that  title.'^  And  so  a  mortgagee  in  possession  under  a 
deed  from  the  mortgagor  of  the  equity  of  redemption  is  not  liable  as 
a  mortgagee  in  possession  to  account  to  junior  lienholders  for  rents 
and  profits  received  after  the  time  he  took  possession  under  the  deed 
of  the  equity  of  redemption.'^ 

A  mortgagee  in  possession  after  default  is  presumed  to  be  in  posses- 
sion in  his  character  of  mortgagee,  and  as  such  to  be  liable  to  account 
for  rents  and  profits;  and  such  is  the  presumption  although  he  first 
occupied  as  a  tenant  for  a  fixed  term,  and  while  so  occupying  pur- 
chased the  mortgage,  and  remained  in  possession  after  the  expiration 

=»  Davis  v.  Lassiter,  20  Ala.  561;  »■  Harrison  v.  Wyse,  24  Cona.  1,  63 

Ross  V.  Boardman,  22  Hun  (N.  Y.)  Am.  Dec.  151;  Clark  v.  Paquette,  67 

527.  Vt.  681,  32  Atl.  812. 

^Brayton   v.    Jones,    5    Wis.    117.  ^  Clark   v.   Paquette,    67   Vt.    681, 

«^Blain    v.    Rivard,    19    111.    App.  32  Atl.  812. 

477;    Ten  Eyck  v.   Casad,   15   Iowa  "Hart   v.    Chase,    46    Conn.    2W; 

524;    Hill  v.  Hewett,  35   Iowa  563;  Van  Duyne  v.  Shann,  41  N.  J.  Eg. 

Bunce  v.  West,  62  Iowa  80,  17  N.  W.  312. 

179;  Ruckman  v.  Aster,  9  Paige  (N.  "Gray  v.  Nelson,  77  Iowa  63,  41 

Y.)   517.  N.  W.  566. 

=»Kensliaw  v.  Taylor,  7  Ore.  315. 
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of  his  term;  he  is  presumed  to  be  in  occupation  as  a  mortgagee,  and 
not  as  a  tenant  holding  over.^^ 
■  The  mortgagee  must  account  for  the  rents  and  profits  received  by 
him  after  a  decree  of  strict  foreclosure  upon  a  redemption  within  the 
time  allowed  by  the  decree.''  If  a  mortgagee  enters  into  possession 
under  a  defective  foreclosure,  he  is  in  the  position  of  a  mortgagee  in 
possession,  and  is  entitled  to  the  crops  and  other  products  of  the  laud, 
and  is  accountable  for  the  rents  and  profits.*" 

§  1118a.     Right  of  junior  mortgagee  to  compel  an  accounting. — 

A  junior  mortgagee  redeeming  from  a  senior  mortgagee  who  has 
been  in  possession  may  compel  an  accounting.  His  right  does  not 
rest  on  any  obligation  of  the  senior  mortgagee  to  him,  for  there  is 
no  contract  between  them,  but  upon  the  fact  that  the  senior  mortgagee 
is  under  obligation  to  account  to  the  mortgagor,  and  the  junior  mort- 
gagee in  equity  stands  in  the  place  of  the  mortgagor.*^  "The  junior 
mortgagee  has  no  right,  therefore,  to  compel  an  accounting  when  the 
mortgagor  has  no  such  right;  for  it  is  through  the  mortgagor,  and 
the  equity  existing  between  him  and  the  senior  mortgagee,  that  he 
is  enabled  to  compel  an  application  of  the  rents  and  profits  to  the 
satisfaction  of  the  senior  mortgage.  For  these  reasons  it  is  well  set- 
tled that,  in  order  to  charge  a  mortgagee  with  rents  and  profits,  it 
must  be  shown  that  he  has  occupied  the  mortgaged  premises  under 
his  mortgage.  If  the  title  of  the  mortgagor  has  been  divested,  and  the 
mortgagee  has  been  in  possession  under  a  title  derived  from  the  mort- 
gagor, he  is  not  chargeable  with  the  rents  and  profits  of  the  mortgaged 
premises."*^ 

If  a  second  mortgage  of  land  is  outstanding,  a  bill  in  equity  by  the 
second  mortgagee  to  redeem  the  land  from  the  first  mortgage  can  not 

°»Hilliard     v.     Allen,     4     Cush.  32  Minn.  191,  19  N.  "W.  734;  Johnson 

(Mass.)  532;   Moore  v.  Degraw,  5  N.  v.  Sandhoff,  30  Minn.  197,  14  N.  W., 

J.  Eq.  346;  Anderson  v.  Lanterman,  799;    Jelllson  v.  Halloran,  44  Minn. 

27  Ohio  St.  104.    Possession  by  the  99,  46  N.  W.  332.    See  post  §  1876a. 

husband  of  the  mortgagee  under  an  ■'^  Adler-Goldman  Com.  Co.  v.  Her- 

agreement  between  him  and  the  sup-  ren,  65  Ark.  229,  231,  45  S.  W.  543 

posed   owner,    does   not   enable   the  (quoting  text) ;    Long  v.   Richards, 

mortgagor  to  offset  the  rent  against  170   Mass.   120,  127,  48   N.   E.   1083 

the     mortgage     debt.       Sanford     v.  (citing  text) ;  Hatch  v.  Falconer,  67 

Pierce,  126  Mass.  146.  Nebr.   249,  93  N.  W.  172;    Clark  v. 

"Dailey  v.  Abbott,  40  Ark.   275;  Paquette,  67  Vt.  681,  32  Atl.  812. 

Ruckman  v.  Astor,  9  Paige  (N.  Y.)  -"Gaskell   v.   Viquesney,   122   Ind. 

517.     See  also  Chapman  v.  Smith,  9  244,  23  N.  E.  791,  17  Am.  St.  364,  per 

Vt.  153.  Coffey,  J.;   Gault  v.  Equitable  Trust 

*"  Lovelace  v.  Hutchinson,  106  Ala.  Co.,  100  Ky.  578,  38  S.  W.  1065. 
417,  17  So.  623;  Holton  v.  Bowman, 
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be  defeated  by  the  defendant's  attempt,  after  failing  in  his  defense  to 
bring  a  cross-bill  to  redeem  from  the  plaintiff's  mortgage.  The  right 
of  the  second  mortgagee  to  redeem  from  the  first  mortgagee  is  para- 
mount to  the  right  of  the  first  mortgagee  to  redeem  from  the  second 
mortgagee.*^ 

A  purchaser  at  a  foreclosure  sale,  which  is  defective  by  reason  that 
a  junior  mortgagee  was  not  made  a  party  to  the  bill,  must  account  for 
the  rents  and  profits  upon  a  subsequent  redemption  by  the  latter,  if 
such  sale  operates  merely  as  an  assignment  of  the  mortgage,^*  but  if 
it  operates  not  only  as  an  assignment  of  the  prior  mortgage,  but  as  a 
foreclosure  of  the  equity  of  redemption  subject  to  the  junior  mort- 
gage, the  purchaser  standing  in  the  place  of  the  mortgagor  or  owner 
of  the  premises  is  not  liable  to  account  for  the  rents  and  profits.*^  If 
the  junior  mortgagee  wishes  to  secure  these  he  must  obtain  the  appoint- 
ment of  a  receiver  upon  showing  the  insufSciency  of  his  security.*" 

§  1119.  Assignees. — An  assignee  stands  in  the  place  of  his  assignor 
in  respect  to  the  account,  whether  he  be  an  assignee  of  the  mortgage 
or  of  the  equity  of  redemption.  The  mortgagee's  liability  to  account 
to  the  mortgagor  for  the  rents  and  profits,  less  the  amount  paid  for 
taxes  and  repairs,  attaches  to  the  assignee  of  the  mortgage,  and  the 
assignee  of  the  mortgagor  acquires  the  rights  of  the  latter  in  this 
respect.*^  A  transfer  of  the  equity  of  redemption  while  the  mortgagee 
is  in  possession  necessarily  carries  with  it  to  the  purchaser  the  right 
to  an  account  for  the  rents  and  profits  of  the  premises,  as  an  incident 
to  the  right  of  redemption,  both  those  received  by  the  mortgagee  be- 
fore the  sale  and  those  received  afterward.*' 

When  a  mortgagee  in  possession  assigns  a  mortgage,  the  mortgagor, 
having  no  actual  notice  of  the  assignment,  is  entitled  as  against  the 
assignee  to  an  account  of  the  rents  and  profits  up  to  the  time  of  re- 
cording the  assignment,  and  to  have  them  applied  on  the  mortgage 
debt.*"  Where  a  grantee  of  the  dower  rights  of  a  widow  is  in  posses- 
sion of  the  premises  and  forecloses  a  mortgage  which  he  also  holds 
upon  the  same  lands,  his  possession  is  that  of  the  widow  who  is  en- 

"  Long  V.  Richards,  170  Mass.  120,  liable    for   rents    and   profits   to   a 

48  N.  E.  1083.  junior  mortgagee,  is  disapproved. 

"Ten  Eyck  v.  Casad,  15  Iowa  524.  "Renard  v.   Brown,  7  Nebr.   449. 

^"Catterlin  v.  Armstrong,  79  Ind.  "Strang  v.  Allen,  44  111.  423. 

514    (quoting    text).      Tbe    case    of  '^Ruckman  v.  Aster,  9  Paige   (N. 

Murdock  v.  Ford,  17  Ind.  52,  in  so  Y.)  517.    See  also  Gelston  v.  Thomp- 

far  as  it  seems  to  bold  that  a  pur-  son,  29  Md.  595. 

chaser  at  a  foreclosure  sale  which  *°Ackerson  v.  Lodi  Branch  R.  Co., 

divests  the  title  of  the  mortgagor  is  31  N.  J.  Eq.  42. 
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titled  to  possession  rent  free  and  he  is  not  liable  to  account  for  rent 
until  dower  is  assigned.^"  Where  a  mortgagee  receives  the  rents  and 
profits  prior  to  an  assignment  and  the  assignee  receives  them  subse- 
qoenfly,  both  are  proper  parties  in  an  action  for  an  aceounting.^^ 

1 1120.  AccoQiitiiig  by  mortgagor. — So  long  as  the  mortgagee  re- 
fcaina  from  taking  possession,  he  has  no  right  to  the  rents  and  profits 
received  by  the  mortgagor  or  any  one  nnder  him;  and  although  there 
has  been  a  breach  of  the  condition,  the  owner  of  the  equity  of  redemp- 
tion can  not  be  called  upon  to  account.^^  He  may  redeem  without 
paying  rent,  even  when  he  has  been  allowed  to  remain  in  possession 
under  an  agreement  to  pay  to  the  mortgagee  a  stipulated  rent,  be- 
cause the  mortgage  does  not  secure  the  rent.  The  agreement  to  pay 
this  is  merely  personal.®* 

Although  the  mortgagor  has  covenanted  in  his  mortgage  to  surren- 
der the  premises  upon  default,  but  when  a  default  occurs  he  refuses 
to  surrender,  and  drives  the  mortgagee  to  an  action  to  recover  posses- 
sion, the  latter  is  not  entitled  to  the  rents  and  profits  until  he  acquires 
actual  possession.^* 

A  husband  joined  his  wife  to  release  his  curtesy  in  a  mortgage  of 
his  wife's  separate  real  estate.  The  wife  having  died  the  husband 
married  again,  and  the  second  wife  took  an  assignment  of  the  mort- 
gage. Upon  a  bill  to  redeem  by  the  heirs  of  the  mortgagor,  it  was 
held  that  they  could  not  redeem  without  paying  interest  for  the  time 
the  husband  held  the  estate  as  tenant  for  life.  "He  was  not  legally 
liable  upon  the  debt  secured,  and,  as  between  himself  and  his  wife, 
the  assignee  of  the  mortgage,  he  was  under  no  obligation  to  pay  it,  or 
the  interest  upon  it.-  *  *  *  By  redeeming  the  mortgage,  the  heirs 
might  at  any  time  have  put  themselves  in  a  position  to  enforce  pay- 
ment of  interest  by  the  life  tenant,  and  to  save  themselves  from  risk 

""MofCett  V.   Trent,   66   N.   J.  Eq.  in  some  legal  form.     In  re  Banner, 

143,  56  Atl.  1035.  149  Fed.  936.     If  the  mortgagor  is 

•^  Sadler  v.  Jefferson,  143  Ala.  669,  entitled  to  possession  of  the  prem- 

39  So.  380.  ises  when  the  rent  accrues,  the  mort- 

''^  Greer   v.    Turner,    36    Ark.    17;  gagee  has  no  rights  to  the  same  as 

Johnson  v.    Miller,    1    Wils.   (Ind.)  against    the    mortgagor.      Groos    v. 

416;  Butler  v.  Page,  7  Mete.  (Mass.)  Chittin  (Tex.  Civ.  App.),  100  S.  "W. 

40,  42,  39  Am.  Dec.  757;   In  re  Life  1006. 

Assn.,  96  Mo.  632,  10  S.  W.  69;  Col-  "^Merritt    v.     Hosmer,     11     Gray 

man  v.  St.  Albans,  8  Ves.  Jan.  25;  (Mass.)    276,  71  Am.  Dec.  713.  See 

Higgins   V.    York   Buildings   Co.,    2  also   Davenport  v.   Bartlett,   9  Ala. 

Aik.  107;   Drummond  v.  St.  Albans,  179;  Gilman  v.  Wills,  66  Maine  273; 

5  Ves.  Jun.  433,  438;   Hele  v.  Bex-  Chase  v.  Palmer,  25  Maine  341. 

ley,  20  Beav.  127.     The  mortgagee  "Teal  v.  Walker,  111  U.  S.  242,  4 

does  not  become  entitled  to  the  rents  Sup.  Ct.  420. 
and  profits  until  he  asserts  his  right 
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of  loss  by  his  iieglect."°°  When  the  mortgaged  premises  have  been 
devised  by  an  insolvent  owner  to  the  mortgagee,  and  he  has  entered 
as  devisee,  the  creditors  of  the  estate  have  the  right  to  demand  an 
account  from  him  of  the  rents  and  profits."^  A  mortgagor  in  posses- 
sion is  not  bound  to  rebuild  structures  destroyed  by  fire,^^  or  to  repair 
the  premises  when  they  have  been  injured  without  his  default.^^ 

§  1120a.  Demand  for  accounting. — In  some  states  it  is  provided 
by  statute  that  any  person  having  the  right  to  redeem  may  demand 
an  accounting  by  the  mortgagor."''  The  purpose  of  these  statutes 
is  to  enable  the  mortgagor  to  obtain  a  statement  of  the  precise  amount 
due  so  that  a  tender  can  be  made  that  will  be  accepted.  If  the  de- 
mand is  refused,  redemption  may  be  had  on  offering  to  pay  whatever 
may  be  found  due  without  a  tender  of  a  specific  sum.'"  In  making 
an  account  upon  demand  of  the  mortgagor,  the  mortgagee  is  entitled 
to  a  reasonable  time  to  prepare  the  same.  And  it  must  be  rendered 
within  a  reasonable  time  although  the  time  prescribed  by  the  mort- 
gagor be  unreasonably  short."^  Demand  must  be  made  upon  the  party 
having  the  legal  record  title  to  the  mortgage.^^  When  the  mortgage 
has  been  assigned  but  the  assignment  is  not  recorded,  a  demand  upon 
the  mortgagee  is  sufficient,  there  being  no  notice  that  the  mortgagee 
had  parted  with  the  title."*  Where  there  are  several  redemptioners 
and  demand  is  made  by  one  before  title  accrues  to  the  others  the  benefit 
of  such  demand  will  not  inure  to  those  acquiring  a  subsequent  title.** 

§  1120b.  Sufficiency  of  account. — The  object  of  an  account  is  to  ob- 
tain a  statement  of  the  precise  sum  due  so  that  the  mortgagor  can 
make  a  tender  that  will  be  accepted.*"  Where  the  statement  contains 
various  items  some  of  which  are  incorrect  and  which  the  mortgagor 
has  no  right  to  include,  the  account  is  not  sufficient.*"  But  a  mere 
mistake  in  footing  the  items  will  not  vitiate  the  account.*'    Where 

="  Martin  v.  Martin,  146  Mass.  517,  °  Roby  v.  Skinner,  34  Maine  220. 

16  N.  B.  413.  See  also  Farwell  v.   Sturdivant,   37 

"'"Clialabre  v.   Cortelyou,   2   Paige  Maine  308;  Willard  v.  Flske,  2  Pick. 

(N.  y.)   605.  (Mass.)  540. 

"Reid  V.  Bank  of  Tenn.,  1  Sneed  ""Stone   v.   Locke,   46   Maine   445. 

(Tenn.)  262.  ^Mitcliell  v.  Burnham,  44  Maine 

"'  Campbell  v.   Macomb,   4  Johns.  286. 

Ch.  .(N.  Y.)  534.  "Wallace  v.  Stevens,  64  Maine  225. 

■"R.  S.  Maine  1903,  p.  797,  §  15;  "Willard     v.      Fiske,      2      Pick. 

Pub.  Stat.  N.  H.,  p.  443,  §  8.  (Mass.)  540. 

""Gushing  v.  Ayer,  25  Maine  383;  "Gushing  v.  Ayer,  25  Maine  383. 

Allen  V.   Clarke,   17  Pick.    (Mass.)  "Currier   v.   Webster,   45    N.    H. 

47.  226. 
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an  account  is  rendered  and  a  finding  made  thereon  by  a  commissioner 
or  a  trial  court  an  appellate  court  will  not  disturb  such  finding  merely 
because  there  is  a  conflict  of  evidence  or  a  dispute  as  to  certain  items.** 
A  general  statement  by  the  mortgagees  that  the  result  of  receipts  and 
disbursements  by  them  had  reduced  the  mortgage  debt  without  pro- 
ducing an  account  of  the  receipts  they  should  be  charged  with  or  the 
disbursements  for  which  they  claim  credit,  is  insufiBcient.  The  mort- 
gagor is  entitled  to  know  what  he  is  required  to  pay  in  order  to  re- 
deem and  this  can  not  be  determined  without  an  itemized  account."* 

§  1120c.  Statement  of  account — Reference  to  master. — ^Where  the 
evidence  is  voluminous  and  discloses  a  complicated  state  of  ac- 
counts running  through  a  long  period  of  years  or  that  the  vari- 
ous claims  of  the  parties  are  conflicting,  the  cause  should  be  re- 
ferred to  a  master  for  an  accurate  and  concise  statement.'^"  In 
such  case  the  court  should  declare  the  rights  of  the  parties  and 
the  rules  to  be  adopted  in  stating  the  account.''^  In  stating  the 
account  the  mortgagee  should  be  allowed  expenditures  for  taxes, 
necessary  repairs  and  other  necessary  expenditures  incurred  in  the 
care  and  management  of  the  estate.  Such  expenditures  should  be 
retained  from  the  rents  and  profits  and  the  balance  applied  in  the 
extinguishment  of  the  mortgage  debt.''^  The  master  is  authorized  to 
hear  parties  and  their  evidence  in  relation  to  every  matter  which  is 
necessary  or  properly  incidental  to  a  correct  statement  of  the  account 
which  is  before  him  for  investigation  and  decide  upon  questions  of 
fact.'^  The  same  weight  and  effect  should  be  given  to  the  finding  of 
the  master  which  would  be  given  to  the  verdict  of  a  jury.'*  If  from 
the  whole  evidence,  it  is  a  matter  of  reasonable  doubt  whether  the 
finding  was  correct,  or  different  persons  equally  impartial  and  intel- 
ligent might  entertain  different  opinions  on  the  matter,  the  finding 
will  not  be  disturbed. ^°  When  the  account  is  taken,  if  either  party 
is  dissatisfied  with  the  result,  he  may  file  his  exceptions  thereto  and 
the  court  can  then  determine  whether  the  finding  is  supported  by 

<^  Trimble  v.  M'Cormlck,  12  Ky.  L.  "  Hosier  v.  Norton,  83  111.  519. 

857,  15  S.  W.  358.  "Keith   v.    McLaughlin,   144   Ala. 

"  Independent  Order  &c.  v.  Pegg,  60;  Patterson  v.  Dart,  24  Ont.  L.  R. 

19  Ont.  Pr.  254.     See  also  Roake  v.  609. 

Wise,    56    Ore.    72,    107    Pac.    982;  "Quimby     v.     Cook,     10     Allen 

Spring  Brook  &e.  R.  Co.  v.  Lehigh  (Mass.)   32. 

Coal  &c.  Co.,  81  Pa.  St.  294,  37  Atl.  "  McQueen  v.  Whetstone,  127  Ala. 

525.  417,  30  So.  548. 

"Fitchburg  Steam  Engine  Co.  v.  ™  Williams  v.  Norton,  139  Ala.  402; 

Potter,  211   111.   138,  71  N.  E.  933;  Anniston  &c.  Co.  v.  Ward,  108  Ala. 

Moss  V.  McCall,  75  111.  190.  85. 
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the  evidence.''®  Bat  the  report  of  the  master  may  be  set  aside  when 
it  is  not  in  compliance  with  the  decree  of  referenced'  Where  the 
mortgagee  has  kept  no  accounts  the  master  may  charge  him  with  what 
he  might  have  received  in  the  exercise  of  reasonable  diligence  and 
care.'^  The  order  for  reference  is  granted  for  the  purpose  of  ascer- 
taining the  status  of  the  account  between  the  parties  and  will  not  be 
given  for  the  investigation  and  determination  of  contested  claims.'^ 

II.    What  the  Mortgagee  Is  Chargeable  With 

Section  Section 

1121.  Liability  of  mortgagee  on  tak-    1123a.  Liability  where  possession  is 

ing    formal    possession    for  not  held  in  recognition  of 

purpose  of  foreclosure.  mortgage. 

1122.  Mortgagee    liable    for    reason-     1123b.  Liability  for  waste. 

able  rent.  1124.  Measure  of  liability  where  no 

1123.  When  liable  for  more  than  ac-  books  kept. 

tual  receipts.  1125.  Mines. 

§  1121.  Liability  of  mortgagee  on  taking  formal  possession  for  pur- 
pose of  foreclosure. — A  mortgagee  allowing  the  mortgagor  to  remain 
in  occupation  after  the  former  has  taken  possession  for  the  purpose 
of  foreclosure  does  not  necessarily  render  himself  accountable  for 
rents  and  profits.  If  the  mortgagor  is  permitted  to  remain  in  occu- 
pation, and  to  take  the  profits,  of  course  the  mortgagee  is  not  ac- 
countable for  them  to  him  ;^  nor  has  a  second  mortgagee  in  such  case 
any  claim  upon  the  first  mortgagee  to  account  after  formal  possession 
taken  by  the  former.  The  second  mortgagee  may  take  possession  as 
against  the  mortgagor  if  the  latter  holds  in  his  own  right,  and  thus 
exclude  him  and  take  the  rents  and  profits  to  his  own  use.  If  the  first 
mortgagee  should  by  previous  entry  and  actual  occupation,  or  by 
virtue  of  his  superior  title,  prevent  the  second  mortgagee  from  mak- 
ing entry,  then  he  would  be  held  to  account,  in  favor  of  the  second 
mortgagee,  for  the  rents  and  profits.^  A  second  mortgagee  has  also 
the  full  power  in  any  case  to  protect  himself,  by  paying  off  the  first 
mortgage  and  taking  entire  control  of  the  mortgaged  premises.  The 
taking  of  formal  possession  and  the  recording  of  the  certificate  in  the 

™Groch  v.  Stenger,  65  111.  481.  Ark.  520;  White  v.  Maynard,  54  Vt. 

"Richardson  v.  Horton,  139  Ala.  575. 

350,  35  So.  1006.  "Watford   v.   Gates,   57   Ala.    290; 

™  Dexter  v.  Arnold,  2   Sumn.    (U.  Hitchcock   v.    Fortier,    65    111.    239; 

S.)    108.  Demarest  v.  Berry,  16  N.  J.  Bq.  481; 

"Union  Dime  Savings  Inst.  v.  Os-  White  v.  Maynard,  54  Vt.  575;   Cop- 
ley, 4  Hun  (N.  Y.)  657.  pring  v.  Cooke,  1  Vern.  270. 

"■Reynolds   v.    Canal   &c.    Co.,    30 
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registry  of  deeds  does  not  estop  the  first  mortgagee  to  show  that  he 
was  not  in  actual  possession,  nor  does  his  formal  entry  imply  a  con- 
tinued possession  under  such  entry;  and  if  a  second  mortgagee  would 
charge  the  first  with  the  rents  and  profits,  he  should  attempt  to  enter 
under  his  own  mortgage,  or  should  tender  the  debt  due  to  the  first 
mortgagee.^  The  mortgagee  having  taken  possession  and  allowed  the 
mortgagor  to  remain  upon  the  property,  and  to  take  its  proceeds,  may 
become  liable  to  account  to  subsequent  creditors  for  the  rents  and 
profits  which  he  should  properly  have  applied  as  a  credit  upon  his 
mortgage.* 

A  mortgagee  who  has  received  a  surrender  of  the  mortgaged  land 
from  the  mortgagor  and  has  appointed  the  latter  his  agent  to  gather 
the  growing  crop,  is  entitled  to  the  crop  when  gathered,  as  against  a 
subsequent  mortgagee  of  the  crop,  who  claims  under  a  mortgage  given 
to  secure  advances  to  enable  the  mortgagor  to  make  the  crop.^ 

As  against  a  purchaser  from  the  mortgagor,  the  mortgagee  has  no 
right  to  allow  any  one,  as,  for  instance,  the  widow  of  the  mortgagor, 
to  occupy  the  premises,  or  any  part  of  them,  without  paying  rent.  He 
is  accountable  for  the  whole  profits  of  the  estate,  after  allowing  a  rea- 
sonable time  to  gain  possession  by  legal  process." 

A  mortgagee  is  not  accountable  to  a  subsequent  incumbrancer  or 
purchaser  for  the  rent  of  a  house  of  which  he  has  taken  formal  pos- 
session for  the  purpose  of  foreclosure,  when  the  house  is  occupied  un- 
der a  claim  of  right  adversely  to  him;  as,  for  instance,  when  occupied 
by  the  mortgagor  and  his  family  under  a  homestead  right  not  re- 
leased in  the  mortgage.'^  But  if  the  mortgagor  has  a  right  of  home- 
stead in  a  part  of  the  mortgaged  premises,  which  right  he  has  released 
in  a  first  mortgage  but  not  in  a  second,  the  first  mortgagee,  having 
taken  actual  possession  for  the  purpose  of  foreclosure,  and  allowed  the 
mortgagor  to  occupy  the  homestead,  is  accountable  to  the  second  mort- 
gagee for  the  rent  he  might  have  obtained  for  the  homestead.*  If  one 
who  is  a  prior  mortgagee  afterward  acquires  the  equity  of  redemption 
subject  to  a  second  mortgage,  and  then  takes  possession,  he  is  not  re- 

'  Bailey  v.  Myrick,  52  Maine  132;  « Butts  v.  Broughton,  72  Ala.  294; 

Charles  v.  Dunbar,  4  Met.    (Mass.)  Thayer  v.  Richards,  19  Pick.  (Mass.) 

498.     See  also  Dawson  v.  Drake,  SO  398. 

N.  J.  Eq.  601.  '  Taft  v.  Stetson,  117  Mass.  471; 

'Decker  v.  "Wilson,  45   N.  J.  Eq.  SlUoway  v.  Brown,  12  Allen  (Mass.) 

772,  18  Atl.  843.  30. 

"Thompson   v.   Union   Warehouse  *  Richardson    v.    Wallis,    5    Allen 

Co.,  110  Ala.  499,  18  So.  105.  (Mass.)  78. 
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garded  as  a  mortgagee  in  possession,  and  as  such  accountable  for  the 
rent  and  profits  to  the  junior  mortgagee.' 

§  1122.  Mortgagee  liable  for  reasonable  rent. — Where  the  mort- 
gagee has  himself  occupied  and  improved  the  estate  in  person,  the 
value  of  the  occupation  must  necessarily  be  determined  by  evidence 
of  experts  as  to  what  ought  to  have  been  received  for  the  rent  of  the 
property  ;^°  and  such  evidence  is  also  admissible  in  eases  where  the 
mortgagee,  not  being  himself  in  possession,  has  kept  false  accounts  or 
no  accounts  of  rents  received,  or  there  is  such  misconduct  of  any  kind 
on  his  part  as  makes  a  resort  to  this  kind  of  evidence  necessary.  But 
the  mere  fact  that  the  mortgagee  resides  at  a  distance,  and  must  rely 
upon  agents  to  manage  the  estate,  should  not  make  evidence  of  ex- 
perts, that  a  higher  rent  could  have  been  received,  admissible  to  charge 
him  with  a  greater  amount  of  rent  than  he  has  received.  ^^ 
,  If  a  mortgagee  himself  occupies  the  premises,  especially  if  they 
consist  of  a  farm  under  cultivation,  upon  which  labor  and  money 
must  be  bestowed  to  produce  annual  crops,  he  will  be  charged  with 
such  sums  as  will  be  a  fair  rent  of  the  premises,  without  regard  to 
what  he  may  realize  as  profits  from  the  use  of  it.^^  The  expenditures 
necessary  to  carry  on  a  farm,  and  the  profits  derived  from  it,  are  so 
wholly  within  the  knowledge  of  the  occupant  that  it  would  be  impos- 
sible for  the  mortgagor  to  show  the  account  to  be  wrong,  except  in  the 
result.  ^^ 

If  the  property  has  no  rental  value,  and  no  rents  are  collected,  the 
mortgagee  is  not  accountable  for  use  and  occupation.^''    If  the  mortga- 

» Rogers  v.  Herron,  92  111.  583.  "iGerrish  v.  Black,  104  Mass.  400. 

"Williams  V.  Norton,  139  Ala.  402,  '^Bngleman  Trans.  Co.  v.  Long- 
36  So.  11;  Dozier  V.  Mitchell,  65  Ala.  well,  2  Flip.  (U.  S.)  601;  Robertson 
611;  Murdock  v.  Clarke,  59  Cal.  683  v.  Read,  52  Ark.  381,  14  S.  W.  387,  20 
(quoting  text);  Johnson  v.  Miller,  1  Am.  St.  188;  Equitable  Trust  Co.  v. 
Wils.  (Ind.)  416;  Barnett  v.  Nelson,  Fisher,  106  111.  189;  "Walter  v.  Cal- 
.54  Iowa  41,  6  N.  W.  49;  Montgomery  houn,  88  Kans.  801,  129  Pac.  1176; 
V.  Chadwick,  7  Iowa  114;  Ketchum  Still  v.  Buzzell,  60  Vt.  478;  Liskey 
V.  Bell,  72  N.  J.  Eq.  907,  67  Atl.  30;  v.  Snyder,  66  "W.  Va.  149,  66  S.  E. 
Moore  v.  Degraw,  5  N.  J.  Eq.  346;  702.  A  mortgagee  in  actual  posses- 
Van  Buren  v.  Olmstead,  5  Paige  (N.  sion  is  liable  for  the  reasonable 
Y.)  9;  Smart  v.  Hunt,  1  Vern.  418;  value  of  the  use  and  occupation  of 
Trulock  v.  Robey,  15  Sim.  256.  Mort-  the  premises,  which  would  be  the 
gagee  not  chargeable  if  the  land  has  fair  rental  value  of  the  premises  for 
no  rental  value  nor  for  depreciation  the  period.  Toole  v.  "Weirick,  39 
in  value  of  the  property  during  litl-  Mont.  359,  102  Pac.  590. 
gation.  Bourgeois  v.  Gapen,  58  Nebr.  "  Sanders  v.  Wilson,  34  Vt.  318. 
364,  78  N.  W.  639 ;  American  Free-  "  Bourgeois  v.  Gapen,  58  Nebr.  364, 
hold  Mtg.  Co.  V.  Pollard,  132  Ala.  78  N.  W.  639. 
155,  32  So.  630. 
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gee  occupies  the  mortgaged  premises  jointly  with  the  mortgagor,  he 
will  be  charged  with  a  fair  proportion  of  the  rent  of  the  land.^° 

Where  a  mortgagee  of  an  undivided  half  of  property  enters  into  a 
partnership  with  the  owner  of  the  other  half  interest  for  the  use  of  the 
property  as  a  mill,  he  will  be  charged  with  a  fair  rental,  though  the 
business  turns  out  disastrously.^^  What  is  a  reasonable  rent  is  a  matter 
to  be  determined  from  a  consideration  of  all  the  circumstances  of  the 
case.  The  price  that  might  be  obtained  by  a  letting  at  public  auction 
is  not  necessarily  a  proper  criterion;  for  in  many  cases  such  a  rent 
would  be  no  just  standard  of  the  real  value  of  the  rent. 

§  1123.  When  liable  for  more  than  actual  receipts. — As  a  general 
rule  the  mortgagee  in  possession  is  held  to  the  exercise  of  such  care  and 
diligence  as  a  provident  owner  in  charge  of  the  property  would  exer- 
cise ;  but  he  will  not  be  held  accountable  for  anything  more  than  the 
actual  rents  and  profits  received,  unless  there  has  been  wilful  default 
or  gross  negligence  on  his  part.^^  Where,  however,  he  takes  pos- 
session without  an  agreement  therefor,  and  before  confirmation  of  the 
sale,  he  may  be  held  liable  for  the  rents  and  profits  which  the  property 
would  have  produced  if  prudently  managed.^'  It  is  the  fault  of  the 
mortgagor  that  he  lets  the  land  fall  into  the  hands  of  the  mortgagee, 
and  the  mortgagor  should  be  required  to  prove  actual  fraud  or  negli- 

"  Murdock  v.  Clarke,  90  Cal.  427,  Jackson  v.  Lynch,  129  111.  72,  21  N. 

27  Pac.  275.  E.  580;    Magnusson  v.  Charleson,  9 

"Engleman   Trans.   Co.    v.   Long-  111.  App.  194;   Milllken  v.  Bailey,  61 

well,  2  Flip.  (IT.  S.),  p.  601,  48  Fed.  Maine  316;    Donahue  v.  Chase,  139 

129.  Mass.   407,   2   N.   E.    84;    Brown  v. 

"  Scruggs  T.  Railroad  Co.,  108  U.  South    Boston    Savings    Bank,    148 

S.  368,  2  Sup.  Ct.  780;  Peugh  v.  Da-  Mass.  300,  19  N.  B.  382;    Montague 

vis,  4  MacArth.  (D.  C.)  23,  113  XJ.  S.  v.  Boston  &c.  R.  Co.,  124  Mass.  242; 

542,  5  S.  Ct.  622;   Bngleman  Trans.  Ely  v.  Turpin,  75  Mo.  86;  Turner  v, 

Co.  V.  Longwell,  2  Flip.  (U.  S.)  601,  Johnson,  95  Mo.  431,  7  S.  W.  570; 

48  Fed.  129;   Barron  v.  Pauling,  38  Stevenson  v.  Edwards,  98  Mo.  622, 12 

Ala.  292;   Dozier  v.  Mitchell,  65  Ala.  S.  W.  255;   Comstock  v.  Michael,  17 

511;  Butts  V.  Broughton,  72  Ala.  294;  Nebr.  288,  22  N.  W.  549;   Dawson  v. 

Sloan  V.  Frothingham,  72  Ala.  589;  Drake,  30  N.  J.  Eq.  601;   Shaeffer  v. 

Daniel     v.     Coker,     70     Ala.     260;  Chambers,  6  N.  J.  Eq.  548,  47  Am. 

Gresham    t.    "Ware,    79    Ala.    192;  Dec.  211;  Van  Buren  v.  Olmstead,  5 

American    Freehold    Mortg.    Co.    v.  Paige  (N.  Y.)  9;   Quinn  v.  Brittaln, 

Pollard,   132   Ala.   155,   32   So.   6 JO;  3  Edw.   (N.  Y.)   314;   "Walsh  v.  Rut- 

Murdock  v.  Clarke,  90  Cal.  427,  27  gers  Fire  Ins.  Co.,  13  Abb.  Pr.   (N. 

Pac.  275;    Moore  v.  Titman,  44  111.  Y.)    33;    Campbell  v.   McKinney,  22 

367;    Strang  v.   Allen,   44   111.   428;  Ore.  459,  30  Pac.  231;   Parkinson  v. 

Harper  v.  Ely,  70  111.  581;  Hosier  v.  Hanbury,   L.   R.   2  H.   of  Lords,  1; 

Norton,  83  111.  519,  100  111.  63;  Clark  Hughes  v.  Williams,  12  Ves.  493. 
v.  Finlon,  90  111.  245;  Pinneo  v.  Good-        "  Attwood  v.  Warner,  92  Nebr.  370, 

speed,  120  111.   524,   12  N.  E.  196;  138  N.  W.  6d5. 
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gence  on  the  part  of  the  mortgagee  before  he  can  be  charged  for  more 
than  his  actual  receipts  of  rents  and  profits. 

He  will  not  be  held  to  account  according  to  the  value  of  the  prop- 
erty, but  for  what  he  should  with  reasonable  care  and  attention  have 
received.^®  Neither  is  he  required  to  enter  into  any  speculations  for 
the  benefit  of  the  mortgagor/"  but  to  protect  the  property  as  it  is,  and 
to  obtain  from  it  what  returns  it  will  yield  under  prudent  manage- 
ment. It  has  been  suggested,  however,  that  when  the  mortgagee  is  un- 
able to  procure  a  tenant  for  a  large  farm,  it  may  be  his  duty  to  cause 
it  to  be  tilled  in  accordance  with  good  ordinary  husbandry.^^  But  where 
the  mortgagee  has  used  reasonable  diligence  to  secure  a  tenant  but  is 
prevented  from  doing  so  by  the  hostile  attitude  and  threats  of  the  mort- 
gagor, he  is  not  liable  to  account  to  the  mortgagor  for  the  rents  and 
profits  during  the  time  the  premises  remained  vacant.^^ 

If  the  mortgagee  suffers  a  notoriously  insolvent  tenant  to  remain 
in  possession,  he  is  accountable  for  the  rent  during  such  time,  deduct- 
ing the  time  reasonably  necessary  to  expel  him  by  legal  means,  and  to 
obtain  a  responsible  tenant.^^  It  is  wilful  default  on  the  part  of  the 
mortgagee  to  allow  a  tenant  to  remain  in  possession  several  years  with- 
out paying  rent,  and  without  any  demand  upon  him  for  it.^*  He  may 
also  render  himself  liable  for  the  rents  and  profits  by  assigning  the 
premises  to  an  insolvent  person,  and  putting  him  in  possession.^^  A 
mortgagee  is  liable  for  rent  lost  or  not  collected  through  the  wilful  or 
gross  negligence  of  his  agent,  although  ordinary  and  proper  care  was 
exercised  in  the  selection  of  the  agent.^*  But  where  he  uses  due  care 
in  the  selection  of  the  agent  and  the  agent  exercises  reasonable  care 
in  renting  the  property,  he  will  be  chargeable  on  an  accounting  only 
with  the  rents  actually  collected.^''  But  the  fact  that  the  mortgagee 
leases  the  premises  for  a  lower  rent  than  had  been  formerly  obtained, 
or  that  the  property  has  been  vacant  at  times  is  not  alone  sufficient  to 
charge  him  with  the  loss  of  rents.^^ 

"Murdock  v.  Clarke,  59  Cal.  683  '=' Greer  v.   Turner,   36   Ark.    17; 

(quoting  text),  90  Cal.  427,  27  Pac.  Miller  v.   Lincoln,   6   Gray    (Mass.) 

275;  Peugh  v.  Davis,  4  MacArth.  (D.  556. 

C.)    23;    Stevenson  v.  Edwards,   98  » Brandon  v.  Brandon,  10  W.  R. 

Mo.  622,  12  S.  W.  255.  287. 

="  Peugh  V.  Davis,  113  U.  S.  542,  5  ^Hagthorp  v.  Hook,  1  Gill  &  J. 

S.  Ct.  622;   Hughes  v.  "Williams,  12  (Md.)  270. 

Ves.  493;  Rowe  v.  Wood,  2  J.  &  W.  »  Montague  v.  Boston  &c.  R.  Co., 

553,  in  relation  to  working  a  mine.  124  Mass.  242. 

"^  Shaeffer  v.  Chambers,  6  N.  J.  Bq.  '^  Toole  v.  Weirick,  39  Mont.  359, 

548,  47  Am.  Dec.  211.  102  Pac.  590. 

^  La  Forest  v.  Wm.  L.  Blake  Co.,  "  Whitley   v.    Barnett,    151    Iowa 

100  Maine  218,  60  Atl.  899.  487,  131  N.  W.  704. 
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A  mortgagee  of  land,  who  has  attempted  a  fraudulent  foreclosure  of 
the  mortgage  and  been  guilty  of  bad  faith  throughout  the  whole  trans- 
action, properly  may  be  charged,  upon  a  bill  in  equity  to  redeem  the 
land  from  the  mortgage,  with  what  could  have  been  earned  by  the  es- 
tate under  prudent  management.^'  If  he  has  lost  rent  which  he  should 
have  received,  as,  for  instance,  by  refusing  a  higher  rent  from  a  re- 
sponsible tenant,  or  by  turning  out  without  sufficient  cause  a  responsible 
tenant,  and  then  getting  less  rent  or  none  at  all,  he  is  chargeable  with 
the  rent  lost.  If  the  mortgagor  is  aware  that  a  higher  rent  may  be  ob- 
tained, he  should  inform  the  mortgagee  of  the  fact ;  and  his  neglect  to 
do  so  may  prevent  his  charging  the  mortgagee  with  such  higher  rent.'* 
But  when  the  mortgagee,  in  the  esercise  of  a  reasonable  discretion  and 
care,  has  already  agreed  upon  the  terms  of  a  lease,  he  is  not  chargeable 
with  a  higher  rent  for  the  reason  that  the  mortgagor  or  any  one  else 
offers  a  higher  rent.^^  Unless  the  failure  to  secure  more  rent  is  due 
to  wilful  default  or  gross  negligence  the  mortgagee  is  chargeable  only 
with  the  rent  actually  received.'^  A  mortgagee  who  takes  possession 
of  the  mortgaged  premises,  consisting  of  a  hotel,  and  leases  the  same, 
is  not  obliged  to  allow  the  keeping  of  a  bar  for  the  sale  of  liquors 
therein ;  and  the  fact  that  a  higher  rent  could  have  been  obtained,  had 
he  allowed  such  a  privilege,  can  not  be  urged  on  a  bill  to  redeem,  for 
the  purpose  of  rendering  him  accountable  for  the  higher  rent.'* 

§  1123a.  Liability  where  possession  is  not  held  in  recognition  of 
mortgage. — A  qualification  of  the  general  rule  arises  when  one  goes 
into  possession  in  another  character,  as,  for  instance,  under  a  deed 
absolute  in  form,  and  the  circumstances  are  such  that  he  may  well  be- 
lieve himself  to  be  in  fact  the  owner  of  the  estate,  subject  only  to  an 

=°  Long  V.  Richards,  170  Mass.  120,  him  liable  for  what  he  might  have 

125,  48  N.  B.  1083.    Per  Holmes,  J.:  made  by  reasonable  diligence.     Mil- 

"In  cases  where  there  has  been  no  ler  v.  Lincoln,  6  Gray  (Mass.)  556; 

wilful  default  or  gross  negligence,  Richardson     v.     Wallis,     5     Allen 

this   court   has   shown   an   anxiety,  (Mass.)  78." 

which  we  fully  share,  to  mitigate  "Montague  v.  Boston  &c.  R.  Co., 

rather  than  to  enhance  the  severe  124  Mass.  242;  Hughes  v,  Williams, 

liabilities  of  a  mortgagee  in  posses-  12  Ves.  493. 

sion.     Gerrish  v.  Black,   104   Mass.  "Moshler  v.  Norton,  100  111.  63; 

400;  Brown  v.  South  Boston  Savings  Hubbard  v.  Shaw,  12  Allen  (Mass.) 

Bank,  148  Mass.  300,  308,  19  N.  E.  120;  Montague  v.  Boston  &c  R.  Co., 

382.    But  when  we  are  bound,  how-  124  Mass.  242. 

ever  much  we  may  hesitate  in  our  °"  Pollard    v.    American    Freehold 

belief,  to  assume  bad  faith  on  the  Land  Mtg.  Co.,  139  Ala.  183,  35  So. 

mortgagee's    part    throughout    the  767. 

whole  transaction,  we  can  not  say  "  Curtiss  v.  Sheldon,  91  Mich.  390, 

that  the  master  erred   in   holding  51  N.  W.  1057. 
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agreement  to  sell.  Sueli  a  grantee  is  not  technically  a  mortgagee  in 
possession.  The  character  of  mortgagee  is  cast  upon  him  by  the  appli- 
cation of  equitable  rules  to  an  oral  agreement  in  contradiction  of  the 
deed,  and  when,  perhaps,  the  transaction  might  be  construed  as  a  con- 
ditional sale.  In  such  case  the  mortgagee  is  chargeable  only  with 
what  he  has  received,  and  not  with  what  he  might  have  received.^* 
A  mortgagee  in  such  case  who  is  not  in  actual  possession  himself,  but 
who  has  received  rent  from  a  tenant  in  possession  is  chargeable  only 
with  the  rent  actually  received  where  the  tenant  later  refuses  to  pay 
him  rent  under  orders  from  the  mortgagor.^'^  Such  is  also  the  case 
when  the  mortgagee  enters  not  as  mortgagee,  but  as  purchaser  under 
a  tax  title,""  or  as  a  trespasser,  or  as  a  tenant  of  the  mortgagor."^  This 
exception  to  the  rule  was  clearly  defined  by  Lord  Cranworth,  in  the 
House  of  Lords,  when  he  said:  "It  is  certainly  too  much  to  force 
upon  persons  the  character  of  mortgagees  in  possession  when  they 
never  were  in  actual  possession  as  such,  and  never  received  any  rents, 
except  when  they  had,  by  subsequent  arrangement,  become  entitled,  as 
they  believed,  as  purchasers,  to  the  actual  possession,  or  to  the  actual 
receipt  of  rents  and  profits  then  accruing."  Lord  Westbury  said :  "It 
is  undoubtedly  settled  in  courts  of  equity  that,  if  a  mortgagee,  in  that 
character,  receives  rents  and  profits,  he  will  be  bound  to  account,  not 
only  for  what  he  has  received,  but  for  what,  without  wilful  default, 
he  might  have  received,  upon  the  ground  that  he  is  to  be  regarded  as 
bailiff  of  the  mortgagor  or  his  representatives;  but  if  a  mortgagee 
takes  in  another  character,  more  especially  if  he  receives  in  a  character 
adverse  to  the  rights  of  the  mortgagor,  then  it  would  be  impossible  to 
ascribe  to  him,  by  any  inference  of  law,  the  conclusion  that  he  intended 
to  take  possession,  or  to  receive  the  rents  as  the  bailiff  of  the  mortga- 
gor, or  that  that  relation  could  properly  be  imputed  to  him.""' 

In  case  of  waste  by  destroying  valuable  timber,  the  measure  of  dam- 
ages is  not  the  value  of  the  timber,  but  the  diminished  value  of  the 

"Morris  v.  Budlong,  78  N.  Y.  543;  '^Grlffen  v.  Cooper,  74  N.  J.  Eq. 

Moore  v.  Cable,  1  Johns.  Ch.  (N.  Y.)  16,  68  Atl.  1095. 

384;  Harper's  Appeal,  64  Pa.  St.  315;  '"Hall  v.  Westcott,  17  R.  I.  504,  23 

Parkinson  v.  Hanbury,  L.  R.  2   H.  Atl.  25. 

L.  1.     The  mortgagor  is  entitled  to  "Daniel   v.    Coker,    70    Ala.    260; 

the  amount   received   by  the   mort-  Hall  v.  Westcott,   17  R.   I.   504,   23 

gages  with  interest,  less  the  amount  Atl.  25.     See  also  Gaskell  v.  Viques- 

of  the  mortgage  debt,  together  with  ney,    122    Ind.    244,    23    N.    E.    791; 

interest  and  taxes.     Richardson  v.  Young  v.   Omohundro,   69   Md.  424, 

Beaber,  62  Misc.  542,  115  N.  Y.  S.  16  Atl.  120. 

821  "'Parkinson  v.  Hanbury,  L.  R.  2 

H.  L.  1. 
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land — the  difference  between  its  market  value  before  and  after  the  de- 
struction of  the  timber.  It  is  error  for  the  trial  court  to  accept  the 
opinion  of  witnesses  that  the  mortgagor  suffered  no  damage,  because 
the  destruction  of  the  timber  rendered  the  land  capable  of  cultivation 
and  of  yielding  a  revenue ;  and  at  the  same  time  to  disregard  evidence 
in  reference  to  the  decreased  market  value  of  the  land.^° 

§  1123b.  liability  for  waste. — The  mortgagee  must  account  for 
-waste  committed  while  he  is  personally  in  possession.*"  When  the  se- 
curity is  insufficient,  he  will  not  be  enjoined  from  cutting  timber  or 
.opening  a  mine.  So  long  as  he  does  not  commit  wanton  destruction, 
he  may  also  clear  and  cultivate  the  land.**^  He  is  entitled  to  make  the 
most  of  the  property  for  the  purpose  of  realizing  what  is  due  to  him. 
He  has  only  to  account  for  the  proceeds  of  the  property.*''  But  a  mort- 
gagee having  properly  rented  the  land  to  a  tenant  is  not  accountable 
for  damages  done  without  his  knowledge,  or  for  wood  cut  and  used 
for  firewood  by  such  tenant.** 

§  1124.  Measure  of  liability  where  no  books  kept. — If  the  mort- 
gagee has  kept  no  proper  accounts  of  the  rents  and  profits  received  by 
him,  he  is  chargeable  with  what  he  might  have  received,  and  must  be 
presumed  to  have  received,  by  the  use  of  ordinary  care.**  If  the  mort- 
gagee be  unable  to  render  an  account,  he  is  chargeable  with  a  fair  occu- 
pying rent.*°  The  account  must  include  all  rents  received  from  the 
time  of  the  mortgagee's  entry  into  possession.**  Although  redemption 
is  sought  by  one  having  only  a  limited  interest  in  the  property,  as, 
for  instance,  a  right  of  dower,  the  mortgagee  is  liable  to  account  not 

=»  Perdue  v.  Brooks,  85  Ala.  459,  5  <=  Whiting  v.  Adams,  66  Vt.  679,  30 

•So.    126;    American    Freehold    Mtg.  Atl.  32;    Millett  v.  Davey,  31  Beav. 

X:o.  V.  Pollard,  132  Ala.  155,  32  So.  470,  per  Romilly,  M.  R. 

630.     A  finding  that  the  mortgagee  "  Hubbard     v.     Shaw,     12     Allen 

was  liable  in  a  certain  sum  for  per-  (Mass.)  120;  Onderdonk  v.  Gray,  19 

mitting   timber   to   be   cut    on    the  N.  J.  Eq.  65. 

mortgaged  premises  will  not  be  dis-  **  Dexter  v.  Arnold,  2  Sumn.   (IT. 

turbed  on  appeal  where  there  was  S.)   108;   Prey  v.  Campbell  (Ky.),  3 

evidence  that  the  value  of  the  land  S.  W.  368;   Van  Buren  v.  Olmstead, 

was  reduced  to  that  extent  or  more.  5  Paige  (N.  Y.)  9;  Hall  v.  Westcott, 

Pollard  V.  American  Freehold  Land  17  R.  I.  504,  23  Atl.  25. 

Mtg.  Co.,  139  Ala.  183,  35  So.  767.  "Gordon  v.   Lewis,   2   Sumn.    (U. 


"Daniel  v.  Coker,  70  Ala.  260 
Onderdonk  v.  Gray,  19  N.  J.  Eq.  65 
Sandon  v.  Hooper,  6  Beav.  246 
Hornby  v.   Matcham,   16   Sim.   325 


S.)  143,  150;  Montgomery  v.  Chad- 
wick,  7  Iowa  114;  Clark  v.  Smith,  1 
N.  J.  Eq.  121. 

■Reynolds  v.    Canal   &   Banking 


Midleton  v.  Elliot,  15  Sim.  531,  Co.,  30  Ark.  520;  Lupton  v.  Almy,  4 

"Morrison  v.  M'Leod,  2  Ired.  Eq.    Wis.  242;    Ackerman  v.  Lyman,  20 
,(N.  Car.)  108.  Wis.  454. 
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merely  from  the  time  of  the  demand  upon  him,  but  from  the  date  of 
his  entry.*^ 

§  1125.  Mines. — A  mortgagee  may  work  a  mine  upon  the  mort- 
gaged property,  if  the  work  be  carried  on  in  a  proper  manner.*^  Of 
course  the  product,  less  the  expense  of  working  it,  must  be  applied  to 
the  payment  of  the  mortgage  debt.  But  he  would  not  be  justified  in 
improving  a  mine  by  a  large  expenditure,  or  at  most  to  advance  more 
for  this  purpose  than  would  a  prudent  owner.*"  A  mortgagee  may  even 
open  a  new  mine  when  the  mortgaged  estate  is  of  insufficient  value 
aside  from  the  mine ;  and  he  is  chargeable  only  with  the  net  profits  of 
working  it.^"  But  if  the  property  is  otherwise  sufficient,  the  mort- 
gagee has  no  right  to  open  and  work  mines,  and,  if  he  does  so,  will  be 
charged  with  the  gross  receipts,  without  any  allowance  for  the  ex- 
penses of  working.^  ^ 

III.  Allowances  for  Repairs  and  Improvements. 

Sectiost  Section 

1126.  The  rule  as  to  repairs.  1130.  Intermingling  of  property. 

1127.  Rule  as  to  improvements.  1131.  Accounting   by   mortgagee    of 

1128.  Exception  to  the  rule.  church. 

1129.  Allowance  for  repairs. 

§  1126.  The  rule  as  to  repairs. — ^Tlntil  foreclosure,  the  mortgagee, 
although  in  possession  for  the  purpose  of  foreclosing,  is  not  the  owner 
of  the  property,  but  beyond  securing  payment  of  the  debt  due  him  is 
really  in  the  position  of  trustee  for  the  owner.  He  has  no  authority 
to  make  the  estate  better  at  the  expense  of  the  mortgagor,  but  is  bound 
to  use  reasonable  means  to  preserve  the  estate  from  loss  and  injury.^ 
He  can  not  charge  the  mortgagor  with  expenditures  for  convenience  or 
ornament.  The  rule  is  sometimes  stated  to  be  that  the  mortgagee  must 
preserve  the  estate  in  as  good  a  condition  as  that  in  which  he  received 
it.  But  he  may  properly,  under  some  circumstances,  go  beyond  this, 
and  supply  things  that  were  wanting  at  the  time  of  entry ;  as  where  the 
doors  or  windows  of  a  house  are  gone,  he  is  justified  in  supplying  these 
in  order  to  put  the  estate  in  condition  for  occupation.^    "What  is  a 

"Bela  V.  Stanwood,  62  Maine  574.  Easton,  2  Giff.   692,  2  Jur.    (N.   S.) 

■"Irwin  V.   Davidson,   3   Ired.  Eg.  729. 

(N.  Car.)  311.  ^Hicklin  v.  Marco,  46  Fed.  424,  per 

*»Rowe  v.  Wood,  2  J.  &  W.  553.  Deady,  J.;   Miller  v.  Curry,  124  Ind. 

""Millett  V.  Davey,  31  Beav.  470.  48,  24  N.  E.  219;  Bradley  v.  Merrill, 

"  Millett  v.   Davey,  31  Beav.   470.  91  Maine  340,  40  Atl.  132;   88  Maine 

See  also  Merchants'  Union  Trust  Co.  319,  34  Atl.  160. 

V.    New    Philadelphia   Graphite    Co.  ^Rowell  v.  Jewett,  73  Maine  365; 

(Del.    Ch.),    83    Atl.    520;     Hod    v.  "Woodward     v.     Phillips,     14     Gray 

(Mass.)  132. 

48 — Jones  Mtg. — Vol.  II. 
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proper  expenditure  must  depend  upon  the  circumstances  of  each  case. 
If  the  estate  he  a  valuable  one,  handsomely  laid  out,  with  many  young 
fruit  and  ornamental  trees,  and  the  mortgagee  can  not  by  reasonable 
efforts  let  it  for  a  sum  sufficient  to  keep  it  in  proper  repair  and  pre- 
serve the  fruit  trees,  he  may  be  allowed  the  expenses  necessary  to  keep 
it  in  such  repair ;  but  not  for  expenditures  in  cultivating  the  land,  or 
for  money  paid  for  a  horse  and  cart  and  cow.^ 

The  mortgagee  in  possession  is  bound  to  make  all  reasonable  and  nec- 
essary repairs,  and  is  responsible  for  loss  occasioned  by  his  wilful  de- 
fault or  gross  neglect  in  this  respect.*  What  are  reasonable  and  neces- 
sary repairs  depends  upon  the  particular  circumstances  of  the  case.° 
He  is  not  to  be  charged  with  exactly  the  same  degree  of  care  that  a 
person  in  possession  of  his  own  property  would  ordinarily  take.®  He 
is  not  bound  to  go  further  than  to  keep  the  estate  in  necessary  repair ; 
or  to  make  full  and  complete  repairs  if  he  would  thereby  incur  expense 
disproportionate  to  the  value  of  the  estate  or  to  his  own  mortgage  in- 
terest. He  is  not  even  bound  to  repair  defects  arising  in  the  or- 
dinary way  by  waste  and  decay. 

A  clause  in  a  decree  for  redemption  directing  that  the  mortgagee  in 
possession  be  allowed  for  the  improvements  made  upon  the  premises, 
and  that  the  master  report  the  value  of  such  improvements,  is  merely 
a  less  formal  equivalent  for  a  direction  that  the  master  inquire 
whether  the  defendants  had  made  any,  and  what,  lasting  or  permanent 
improvements  on  the  premises.''  It  is  proper  that  such  a  special  di- 
rection should  be  inserted  in  the  decree  if  a  prima  facie  case  is  made 
for  it  at  the  hearing,  but  in  itself  it  does  not  determine  that  there  are 
improvements  to  be  allowed  f  or.^ 

§  1127.  Rule  as  to  improvements. — The  ordinary  rule  in  respect 
to  improvements  is  that  the  mortgagee  will  not  be  allowed  for  them 
further  than  is  proper  to  keep  the  premises  in  necessary  repair.  Un- 
reasonable improvements  may  be  of  permanent  benefit  to  the  estate; 
but  imless  made  with  the  consent  and  approbation  of  the  mortgagor, 

=  Sparhawk     v.     Wills,     5     Gray  108;    McCumber  v.  Gilman,   15   111. 

(Mass.)  423.  381. 

*  Dozler   v.   Mitchell,   65   Ala.   511  '  ShaefCer  v.  Chambers,  6  N.  J.  Bq. 

(quoting  text);    Barnett  v.  Nelson,  548. 

54  Iowa  41,  6  N.  W.  49,  37  Am.  Rep.  '  "Webb  v.  Rorke,  2  Schoales  &  L. 

18^;   State  v.  Brown,  73  Md.  484,  21  661,  670. 

Atl.  374.  8  Merriam  v.  Goss,  139  Mass.  77, 

"Dexter  v.  Arnold,  2  Sumn.  (U.S.)  28   N.   E.   449,  in  the  language  of 

Holmes,  J. 
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no  allowance  can  be  made  for  them.'  The  mortgagee  has  no  right  to 
impose  them  upon  the  owner,  and  thereby  increase  the  burden  of  re- 
deeming. The  improvements  will  inure  to  the  benefit  of  the  estate 
upon  redemption,  but  in  the  meantime  the  mortgagee  has  the  use  of 
them.  It  is  his  own  choice  to  make  them  while  he  holds  only  a  de- 
feasible title.^"  A  default  having  occurred,  he  can,  except  in  tliose 
states  where  mortgages  other  than  those  having  powers  of  sale  must 
be  foreclosed  by  entry  and  possession,  by  a  foreclosure  suit,  either  sell 
the  property  to  another,  or  buy  it  himself  and  hold  it  absolutely. 

But  while  the  mortgagee  in  possession  is  not  allowed  to  charge  for 
lasting  improvements,  he  is  not  on  the  other  hand  chargeable  with  the 
increased  rents  and  profits  which  are  directly  traceable  to  such  im- 
provements made  by  him.^^  In  case,  however,  he  is  charged  with  the 
rental  value  of  the  property  as  improved,  he  should  be  given  credit 
with  interest  on  the  reasonable  cost  of  the  improvements,  unless  such 
cost  exceeds  the  enhanced  value.^^  If,  however,  improvements  be  made 
by  a  third  person  in  possession  in  his  own  wrong,  they  inure  to  the 
benefit  of  the  mortgagor,  and  a  mortgagee  upon  entry  is  chargeable 
with  the  rents  arising  from  such  improvements.^^  Such  would  also  be 
the  case  if  the  improvements  are  made  by  the  mortgagor.  But  the 
mortgagee  is  not  otherwise  responsible  for  improvements  made  by  the 

"Dozier  v.  JVTitchell,  65  Ala.  511;  354;  Moore  v.  Cable,  1  Jolinfi.  Gh. 
Hogan  V,  Stone,  1  Ala.  496;  Perdue  (N.  Y.)  385,  per  Chancellor  Kent; 
V.  Brooks,  85  Ala.  462,  5  So.  126;  Mickles  v.  Dillaye,  17  N.  Y.  80,  per 
Barrows  v.  Paulding,  36  Ala.  292;  Denio,  J.;  Wetmore  v.  Roljerts,  10 
Adams  V.  Sayre,  76  Ala.  509;  Ameri-  How.  Pr.  (N.  Y.)  51;  Benedict  v. 
can  Freehold  Mtg.  Co.  V.  Pollard,  132  Gilman.  4  Paige  (N.  Y.)  58;  Har- 
Ala.  155,  32  So.  630;  McQueen  v.  per's  Appeal,  64  Pa.  St  315; 
Whetstone,  127  Ala.  417,  432,  30  So.  Lowndes  v.  Chlsholm,  2  McCord  Ch. 
548  (quoting  text);  McCarron  v.  Cas-  (S.  Car.)  455,  16  Am.  Dec.  667;  Mor- 
sidy,  18  Ark.  34;  Hidden  v.  Jor-  gan  v.  WaJbridge,  56  Vt.  405;  San- 
dan,  28  Cal.  301,  32  Cal.  397;  Mur-  don  v.  HooDer,  6  Beav.  246. 
dock  V.  Clarke,  59  Cal.  683;  Miller  v.  "Roliertson  v.  Read,  52  Ark.  3S1, 
Curry,   124   Ind.   48,   24   N.   E.   219;  14  S.  W.  387. 

American  Button-Hole  Co.  v.  Bur-  "Robertson  v.  Read,  52  Ark.  381, 
llngton  Mut.  Loan  Assn.,  68  Iowa  326,  14  S.  W-  387;  Jones  v.  Fletcher,  42 
27  N.  W.  291;  Hopkins  v.  Stephen-  Ark.  422,  456;  Catterlin  v.  Ann- 
son,  1  J.  J.  Marsh.  (Ky.)  341;  Ruby  v.  strong,  79  Ind.  514,  523;  Bradley  v. 
Abyssian  Soc.  of  Portland,  15  Maine  Merrill,  91  Maine  340,  40  AtL  132; 
306;  Bradley  v.  Merrill,  91  Maine  Tatum  v.  McLellan,  56  Miss.  352; 
340,  40  Atl.  132;  88  Maine  319,  Clark  v.  Smith,  1  N.  J.  Eq.  121,  138; 
34  Atl.  160;  Pierce  v.  Faunce,  58  Moore  v.  Cable,  1  Johns.  Ch.  (N.  Y.) 
Maine  351;  Dougherty  v.  McColgan,  385;  Bell  v.  Mayor,  10  Paige  (N.  Y.) 
6  G.  &  J.  (Md.)  275;  Neale  v.  Hag-  49;  Raynor  v.  Raynor,  21  Hun  (N. 
throp,  3  Bland  Ch.  (Md.)  551,  590;  Y.)  36^  Morrison  v.  McLeod,  2  Ired. 
Russell  V.  Blake,  2  Pick.  (Mass.)  Eq.  (N.  Car.)  108. 
505;  Clark  v.  Smith,  1  N.  J.  Eq.  121;  "Lynch  v.  Ryan,  137  Wis.  13,  118 
Bell  V.  Mayor,  10  Paige  (N.  Y.)  49;  N.  W.  174,  129  Am.  St.  1040. 
Quin  V.  Brittain,  Hoff.  (N.  Y.)  353,  "Merriam  v.  Barton,  14  Vt.  501. 
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mortgagor,  either  to  him  or  to  mechanics  furnishing  labor  or  material 
without  the  mortgagee's  direction.^* 

§  1128.  Exception  to  the  rule. — ^When  the  mortgagee  makes  per- 
manent improvements,  supposing  he  has  acquired  an  absolute  title  by 
foreclosure,  upon  a  subsequent  redemption  he  is  allowed  the  value  of 
them,^^  especially  if  the  mortgagor  has  by  his  actions  to  any  extent 
favored  the  mistaken  belief. '^^ 

In  like  manner  a  purchaser  at  a  foreclosure  sale,  who  has  made  valu- 
able improvements  in  the  belief  that  he  has  acquired  an  absolute  title, 
is  entitled  to  be  paid  for  them  in  case  the  premises  are  redeemed.^' 
Such  a  purchaser,  when  the  equity  of  redemption  has  not  been  cut  off 
by  the  sale,  is  in  fact  an  assignee  of  the  mortgage  title.  In  like  man- 
ner a  purchaser  in  good  faith  from  the  mortgagee  in  possession,  and 
with  the  assurance  that  he  gave  a  perfect  title,  is  entitled  to  allowance 
for  improvements  made  by  him  thereon,  although  these  consist  of  new 
structures.^^  Such  purchaser  may  remove  improvements  made  by 
him,  if  he  can  do  this  without  injury  to  the  premises ;  and  in  that  case 
he  can  not  recover  the  value  from  the  person  who  redeems,  nor  can  he 
be  compelled  to  account  to  him  for  the  rents  and  profits  arising  from 
such  improvements.^" 

The  mortgagee  may  also  be  allowed  for  permanent  improvements 
when  he  has  been  in  possession  for  a  long  period,  and  the  mortgagor, 
knowing  that  the  improvements  were  going  on,  interposed  no  objec- 
tion.^"   But  it  is  doubted  whether  it  can  be  asserted  as  a  general  rule 

"Holmes  v.  Morse,  50  Maine  102;  Eq.  (N.  Car.)  470,  25  Am.  Dec.  729. 

Childs  V.  Dolan,  5  Allen  (Mass.)  319.  "Bacon  v.  Cottrell,  13  Minn.  194; 

^Hlcklin  V.   Marco,   46   Fed.   424  Hadley  v.  Stewart,  65  Wis.  481,  27 

(quoting  text) ;  Roberts  v.  Fleming,  N.  W.  340. 

53  111.  196,  198;  Troost  v.  Davis,  31  "Hicklin  v.   Marco,  46  Fed.  424 

Ind.  34;   Poole  v.  Johnson,  62  Iowa  (quoting  text);    Barnard  v.  Jenni- 

605,  17  N.  W.  900;  American  Button-  son,  27  Mich.  230;  Bacon  v.  Cottrell, 

Hole  Co.   v.   Burlington  Mut.   Loan  13  Minn.  194;  Freichnecht  t.  Meyer, 

Assn.,  68  Iowa  326,  27  N.  W.  271;  39   N.   J.   Bq.    551;    Vanderhaise  v. 

McSorley  v.  Larissa,  100  Mass.  270;  Hugues,  13  N.  J.  Eq.  410;   Harper's 

Tufts  V.  Tapley,  129  Mass.  380;  Mil-  Appeal,    64   Pa.    St.    315;    Green   v. 

lard  V.  Truax,  73  Mich.  381,  41  N.  Dixon,  9  Wis.   532;    Green  v.  Wes- 

W.  328;   Ensign  v.  Batterson,  68  N.  cott,  13  Wis.  606. 

Y.  298;   Mickles  v.  Dillaye,  17  N.  Y.  »» McSorley  v.   Larissa,  100   Mass. 

80;  Thomas  v.  Evans,  105  N.  Y.  601,  270;   Mickles  v.  Dillaye,  17  N.  Y.  80. 

614,  12  N.  E.  571,  59  Am.  Rep.  519;  See  also  Bright  v.  Boyd,  1  Story  (U. 

Miner   v.   Beekman,   50   N.   Y.   337;  S.)    478;   Hicklin  v.  Marco,  46  Fed. 

Putnam  v.  Ritchie,  6  Paige  (N.  Y.)  424   (quoting  text);    Miner  v.  Beek- 

390;    Wetmore  v.  Roberts,  10  How.  man,  50  N.  Y.  337,  345. 

Pr.   (N.  Y.)   51;    Fogal  v.  Pirro,  17  '"Poole  v.  Johnson,  62   Iowa  611, 

Abb.  Pr.   (N.  Y.)   113,  10  Bosw.   (N.  17  N.  W.  900. 

Y.)  100;  Benedict  V.  Gilman,  4  Paige  *>  Roberts  v.  Fleming,  53  111.  196, 

(N.  Y.)  58;  Gillis  v.  Martin,  2  Dev.  204;    Montgomery   v.   Chadwick,   7 
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that  acquiescence  alone  would  make  the  mortgagor  chargeable  with 
unreasonable  improvements.^^  However,  it  has  been  held  that  where 
equitable  relief  is  sought  after  a  long  lapse  of  time,  there  should  be  an 
accounting  as  against  rents  for  such  enhancement  in  value  as  may  be 
due  to  permanent  improvements.^^  The  mortgagor  would  be  charge- 
able with  improvements  which  he  asked  the  mortgagee  to  make.^^  And 
when  he  is  allowed  for  the  improvements  he  is  chargeable  with  the 
rent  on  the  property  as  improved,  and  not  as  it  was  exclusive  of  the 
improvements.^* 

§  1129.  Allowance  for  repairs. — ^Though  not  bound  to  make  per- 
manent repairs,  it  is  quite  another  question  whether  the  mortgagee 
may  not  claim  an  allowance  for  proper  expenditures  for  permanent 
repairs  for  the  benefit  of  the  estate.^"  The  rule  undoubtedly  is  that  he 
may  charge  the  cost  of  permanent  improvements  so  far  as  they  are 
necessary  and  beneficial  to  the  estate,^'  and  the  mortgagee  will  not 
be  held  to  prove  their  absolute  necessity.^'  The  value  of  the  im- 
provements to  the  property,  rather  than  their  cost,  is  the  true  basis  of 
the  allowance.  Mr.  Justice  Holmes  clearly  states  this  distinction  ih 
a  recent  case,  saying:^'  "When  the  allowance  is  made,  however,  it 
is  made,  not  for  the  expenditure,  with  which  ex  hypothesi  the  mort- 
gagor had  nothing  to  do,  but  for  the  benefit  which  he  actually  receives 
from  that  expenditure.  The  mortgagor's  having  actually  received  the 
benefit  is  the  only  ground  for  charging  him;  and  it  follows  that,  al- 
though justice  will  ordinarily  be  done  by  crediting  the  mortgagee  in 
account  with  the  sums  expended,  which  is  the  usual  direction  in  de^ 
crees,  and  is  sanctioned  by  our  statute,  yet  that  'the  true  rule  undoubt- 
edly is  that  the  mortgagor  should  be  charged  no  more  of  the  cost  than 
that  which  is  beneficial  to  the  estate.'  "^^    All  necessary  repairs  made 

Iowa  114;   Morgan  v.  Walbridge,  56  "'Bollinger  v.  Chouteau,  20  Mo.  S9, 

Vt.  405.  ="  Boston  Iron  Co.  v.  King,  2  Cush. 

^Merriam  v.  Goss,  139  Mass.  77,  (Mass.)  400;  Reed  v.  Reed,  10  Pick. 

28   N.   E.   449.     In   England,   notice  (Mass.)   398,  400;   Merriam  v.  Goss, 

given  by  the  mortgagee  to  the  mort-  139  Mass.  77,  38  N.  E.  449;  Wells  v. 

gagor,  and  acquiescence  on  the  part  Van  Dyke,  109  Pa.  St.  330. 

of  the  mortgagor,  is  said  to  render  "Wells  v.  Van  Dyke,  109  Pa.  St. 

unnecessary  an  inquiry  whether  the  330;  Harper's  Appeal,  64  Pa.  St.  315. 

expenditure  was  reasonable.     Shep-  '^  Merriam  v.  Goss,  139  Mass.  77,, 

ard  V.  Jones,  21  Ch.  Div.  469.  28  N.  E.  449. 

'''Wilson   V.    Fisher,    148    N.    Car.  =» Gordon   v.    Lewis,    2    Sum.    (U. 

535,  62  S.  E.  622.  S.)    143;    Reed    v.    Reed,    10    Pick. 

==  Brighton  v.  Doyle,  64  Vt.  616,  25  (Mass.)  398,  400;  Boston  Iron  Co.  v. 

Atl.  694.  King,    2    Cush.     (Mass.)     400,    405; 

=*Dozier  v.  Mitchell,  65  Ala.  511;  Shepard  v.  Jones,  21  Ch.  Div.  463, 

Montgomery  v.   Chadwick,   7    Iowa  478. 
114. 
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lij  a  mortgagee  in  possession  should  be  allowed  for  in  his  accounts.'" 
The  "fact  that  the  necessary  repairs  of  the  premises  exceed  in  cost  the 
amount  of  the  rents  and  proiits  is  no  objection  to  their  allowance.*'^ 
STeither  is  there  any  objection  to  an  allowance  for  repairs  of  such  sums 
as  the  master,  in  stating  the  account,  has  found  to  be  reasonable,  and 
to  have  been  actually  paid,  although  the  mortgagee  is  unable  to  give 
dates  and  items  of  aU  the  repairs.'^  But  repairs  which  are  demanded 
merely  for  the  purpose  of  ornament  or  comfort  while  the  mortgagee 
himself  occupies  the  premises,  and  are  not  of  any  substantial  benefit 
to  the  realty,  will  not  be  allowed.^'  And  so  also  charges  for  new  build- 
ings or  structures  which  are  not  necessary  for  the  preservation  of  the 
estate  should  not  be  allowed.'* 

A  mortgagee  in  possession  who  is  about  to  sell  under  foreclosure 
ma3ces  repairs,,  which  are  not  needed  to  preserve  the  property  from  in- 
jury, but  solely  for  the  purpose  of  obtaining  a  higher  price  at  the  sale, 
is  not  entitled  to  be  allowed  the  expense  of  the  repairs,  inasmuch  as 
the  owner  is  the  only  person  who  has  the  right  to  exercise  his  judg- 
ment as  to  whether  the  estate  should  be  made  more  valuable  by  an 
outlay  of  money.  *^ 

Where  the  property  is  a  mill,  the  mortgagee  may  be  allowed  for  im- 
proved machinery  upon  proof  that  it  was  necessary  in  order  to  run 
the  mill  in  successful  competition  with  other  mills  which  contained 
similar  improved  machinery.*® 

§1130.  Intermingling  of  property. — If  the  mortgagee  so  inter- 
mfogles  the  mortgaged  property  with  his  own  that  it  is  impracticable 

^HiiWen  v.  Jordan,  28  Cal.  3#1;  124  Ind.  48,  24  N.  E.  219;  Booth  v. 

Mbaier  v.  Norton,   83   m.  50:3;   Mc-  Baltimore  Steam  Packet  Co.,  63  Md. 

CnnriBer  v.  Oilman,  15  HL  a81;  Hos-  39;  Lowndes  v.  Chisholm,  2  McCord 

frod  V.  Johnaon,  74  Ind.  479;  John-  Eq.  (S.  Car.)   455,  16  Am.  Dec.  667. 

son  V.  Hosford,  110  Ind.  572,  12  N.  ^Eeed  v.  Reed,  10  Pick.   (Mass.) 

K.  382;   Cook  v.  Ottawa  TJniversity,  398. 

liKans.  548;  Reed  v.  Reed,  10  Pick.  ="  Montague  v.  Boston  &  Albany  R. 

tMass.l  338;  Strong  v.  Blanchard,  4  Co.,  124  Mass.  242. 

Allen  CMass.)   538;   Darling  v.  Har-  "  Madison  Av.  Church  v.  Oliver  St. 

mon,  4T  ftHim.  166,  49i  N.  W.  686;  Church,  9  J.  &  Sp.  (N.  Y.)  3b9.    See 

Botirasais  v.  Gapen,  58  Nebr..  364,  78  also  Woodward  v.  Pnillips,  14  Gray 

W.  W.  633;  Johns  v.  Norris,  28  N.  J.  (Mass.)  132. 

Eq^  JA7;    Adkina  v.   Lewis,   5  Ore.  "'Reed  v.  Reed,  10  Pick.   (Mass.) 

292;  Lysle  v.  Williams,  15-  Serg.  &  39S;     Russell     v.     Blake,     2     Pick. 

R.   (Pa.)   135;    Harper's  Appeal,  64  (Mass.)  505;  Wells  v.  Van  Dyke,  109 

Pa.  St.   315;    Sandon  v.   Hooper,   6  Pa.  St.  330. 

Bear'.  246;    Neesom  v.   Clarkson,  4  ^Fletcher    v.     Bass    River    SaV. 

Haxe   97.     See  generally  American  Bank,  182  Mass.  5.    See  ante  §  1126. 

Freehold  Land  Mtg.  Co.  v.  Follard,  »^  Wells  v.  Van  Dyke,  109  Pa.  St. 

132  Ala.  155,  32  So.  630;  Roberts  v.  330. 
Fleming,  53  111.  196;  Miller  v.  CUrry, 
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to  ascertain  how  much  of  certain  charges  ought  to  be  borne  by  the 
mortgaged  estate,  he  will  not  be  allowed  anything  in  respect  of  such 
charges.^^ 

§  1131.  Accounting  by  mortgagee  of  church. — A  mortgagee  in  pos- 
session of  a  church  edifice,  and  using  it,  with  the  consent  of  the  mort- 
gagor, for  religious  services,  upon  accounting  was  charged  with  the 
actual  receipts  from  pew  rents,  but  was  not  allowed  for  the  expenses 
of  conducting  religious  services.  There  seems  to  have  been  no  proof 
offered  that  the  pew  rents  were  paid  in  consideration  of  the  preaching, 
the  music,  with  the  adjuncts  of  light  and  warmth,  and  the  services  of 
the  sexton ;  and  it  was  suggested  that  they  may  have  been  paid  for  the 
privilege  of  assembling  for  the  performance  of  religious  services,  and 
for  the  advantage  of  the  Sunday-school  and  the  lecture-room.  In  the 
absence  of  proof,  it  was  held  that  there  was  no  presumption  that  the 
preaching,  the  music,  and  the  like,  were  the  consideration  for  which  the 
rents  were  paid,  and  that  the  mortgagee  should  be  charged  with  all  the 
pew  rents  received,  and  should  be  allowed  nothing  for  maintaining 
services.^^  But  upon  appeal  this  decision  was  reversed,  and  it  was 
held  that  the  mortgagee  should  be  allowed  to  offset  against  the  pew 
rents  the  expenses  of  maintaining  and  keeping  up  the  church  and  the 
services  therein.^^ 

IV.  Allowance  for  Compensation. 

Section  Section 

1132.  Compensation      for      manage-     1133.  Massachusetts  rule, 
ment  of  estate. 

§  1132.  Compensation  for  management  of  estate. — A  mortgagee  in 
possession  is  not  entitled  to  compensation  for  his  own  trouble  in  taking 
care  of  the  estate  and  renting  it,  although  there  is  an  agreement  be- 
tween him  and  the  mortgagor  that  he  shall  have  such  compensation.^ 
The  reason  given  for  this  rule  is,  that  to  allow  such  compensation  would 
tend  directly  to  facilitate  usury  and  oppression.^    And  moreover  the 

'^  Elmer  V.  Leper,  25  N.  J.  Eq.  475.  174,   129   Am.   St.   1040;    French   v. 

'"  Madison    Av.    Church   v.    Oliver  Baron,    2    Atk.    120;     Bonithon    v. 

St.  Church,  9  J.  &  Sp.   (N.  Y.)   369,  Hockmore,  1  Vern.  316;   Godfrey  v. 

420.  Watson,  3   Atk.   517,   518.     But  see 

=»  Madison  Av.  Church  v.  Oliver  St.  Walter  v.   Calhoun,   88   Kans.    801, 

•Church,  73  N.  Y.  82.  129  Pac.  1176,  where  it  is  held  that 

^  Eaton     V.     Simonds,     14     Pick,  the   mortgagee   is   entitled   to   com-  / 

(Mass.)    98;    Clark  v.   Smith,  1  N.  pensation  for  collecting  rents  in  the ^ 

J.  Eq.  121,  137;   Elmer  v.  Loper,  25  absence    of   negligence   or   want   of  ' 

N.  J.   Eq.   475;    Moore  v.   Cable,   1  care  in  handling  the  property. 

Johns.  Ch.  (N.  Y.)  385,  388;  Lynch  ^Turner  v.  Johnson,  95  Mo.  431, 

T.   Ryan,   137   Wis.   13,   118   N.  W.  7  S.  W.  570,  6  Am.  St.  62;    Allen 
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care  he  bestows  is  for  the  furtherance  and  protection  of  his  own  inter- 
ests, being  not  an  agent,  but  for  the  time,  as  it  were,  the  owner.  ^  But 
he  may  charge  for  the  services  of  an  agent  employed  by  him  to  collect 
rents,  when  a  prudent  owner  acting  for  himself  would  probably  have 
done  so.*  If  a  mortgagor  agrees  and  consents,  with  a  knowledge  of  all 
the  facts  and  circumstances,  to  disbursements  made  by  the  mortgagee 
in  possession,  these  are  to  be  deemed  reasonable  and  must  be  reim- 
bursed ;  and  the  fact  that  the  mortgagor  or  his  agent  agreed  to  the  em- 
ployment by  the  mortgagee  for  a  time  of  a  person  to  take  charge  of 
the  mortgaged  estate,  at  a  certain  rate  of  compensation,  is  competent, 
though  not  conclusive  evidence  that  the  same  compensation  should  be 
allowed  during  the  residue  of  the  term  of  the  mortgagee's  possession." 
It  may  be  noticed  in  this  connection  that  in  the  early  cases  a  mort- 
gagee in  possession  was  regarded  as  a  trustee,  who  was  not  then  en- 
titled to  commissions.  This  rule  has  been  changed  as  regards  trus- 
tees, and  there  is  no  reason  why  it  should  be  retained  as  regards  mort- 
gagees in  possession.  The  tendency  in  recent  cases  is  evidently  in  the 
direction  of  a  change  in  this  rule.^ 

§  1133.  Massachusetts  rule. — In  Massachusetts,  as  a  general  rule, 
the  mortgagee  in  possession  is  allowed  as  compensation  for  managing 
the  property  five  per  cent,  of  the  rents  collected,  though,  if  it  were 
found  that  the  services  were  actually  worth  more,  the  rule  is  not  so 
fixed  as  to  prevent  a  further  allowance. '^  Therefore  in  a  case  where  a 
master,  in  stating  an  account  between  the  mortgagor  and  mortgagee, 
reported  that  he  was  satisfied  that  such  commission  would  not  com- 

V.   Robbins,    7   R.    I.    33;    Snow   v.  make  different  rules  as  to  commis- 

Warwick  Inst,  for  Sav.,  17  R.  I.  66,  slons  just  and  proper."    In  the  case 

20  Atl.  94;   Scott  v.  Brest,  2  T.  R.  before  tbe  court  the  mortgagee  had 

238.  entered    with    the    consent    of    the 

"  Benham  v.  Rowe,  2  Cal.  387,  56  mortgagor  before   default;    and  his 

Am.   Dec.   342;    Turner  v.  Johnson,  receipt  of  the  rents  and  profits  was 

95  Mo.  431,  7  S.  W.  570.  partly  at  least  to  pay  the  debt  ow- 

*  Harper  v.  Ely,  70  111.  581;  Davis  ing  him.     It  was  observed  by  the 

V.  Dendy,  3  Madd.  170.  court  that  in  this  respect  the  case 

"  Cazenove     v.     Cutler,     4     Mete,  was  unlike  the  Massachusetts  cases 

(Mass.)  246.  noticed  in  the  next  section,  where 

"Green  v.  Lamb,  24  Hun  (N.  Y.)  the   entry  was  either  for  the  pur- 

87.     Learned,  P.  J.,  said:    "We  are  pose  of  foreclosure  or  after  breach 

of  opinion  that  no  fixed  rule  should  of  the  condition, 
be  laid  down  which  would  apply  to        '  Gerrlsh  v.  Black,  104  Mass.  400; 

every  case  where  there  is  the  legal  Gibson  v.  Crehore,  5  Pick.   (Mass.) 

relation  existing  between  mortgagee  146;    Tucker   v.    Buffum,    16    Pick, 

in  possession  and  owner.    The  cir-  (Mass.)  46;  Montague  v.  Boston  &c. 

cumstances   which   cause  the   rela-  R.  Co.,  124  Mass.  242. 
tion   may  differ  widely,   and   may 
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pensate  the  mortgagee  for  his  trouble,  the  court  recommitted  the  re- 
port with  directions  to  allow  such  further  sum  as  he  might  think  just 
and  reasonable.*  The  question  of  compensation  is  peculiarly  within  the 
discretion  of  the  master  to  whom  the  bill  in  equity  is  referred  to  state 
the  account."  But  the  mortgagee  can  not  usually  charge  a  commis- 
sion on  the  amount  expended  in  repairs  and  improvements.  In  Con- 
necticut, also,  a  mortgagee  in  possession  is  entitled  to  charge  for  his 
services  in  renting  and  collecting  rents,  and  for  such  sums  as  were 
necessarily  expended  to  obtain  possession  of  the  property.^" 

In  determining  the  amount  of  compensation  to  be  made  to  the 
mortgagee,  reference  should  be  had  to  the  nature  and  condition  of  the 
property,  and  to  the  provisions  made  in  the  mortgage  itself  for  such 
compensation.^'- 

V.  Allowances  for  Disbursements 

Section  Section 

1134.  Taxes  and  assessments.  1137.  Prior  Incumbrances. 

1135.  Insurance  premiums.  1138.  Attorney's  fees — Surety  debts. 

1136.  Insurance  collected. 

§  1134.  Taxes  and  assessments. — Taxes  paid  by  the  mortgagee  on 
the  mortgaged  premises,  either  before  or  after  he  has  taken  possession, 
must  be  repaid  upon  redemption.  Under  the  provisions  of  the  mort- 
gage, the  taxes,  when  paid  by  him,  usually  become  a  lien  under  the 
mortgage.^  But  even  when  this  is  not  the  case,  the  payment  being 
made  to  preserve  the  security,  he  is  entitled  to  recover  the  amount 
paid,  and  may  even  have  a  preference  to  this  extent  over  prior  in- 
cumbrancers whose  liens  the  payment  has  served  to  protect.^    The  same 

'Adams      T.      Brown,      7      Cusb.  106;    Gorham   v.    National   L.    Ins. 

(Mass.)   220.  Co.,   62   Minn.   327,   64   N.   "W.   906; 

"Montague  v.  Boston  &c.  R.  Co.,  Northwestern  Mut.  L.  Ins.  Co.  v. 
124  Mass.  242.  A  commission  ot  Butler,  57  Nebr.  198,  77  N.  W.  667; 
five  per  cent,  is  allowed  to  the  New  England  Loan  &  T.  Co.  v.  Rob- 
mortgagee  for  collecting  rents  in  inson,  56  Nebr.  50,  76  N.  W.  415; 
Maine.  Bradley  v.  Merrill,  91  Robinson  v.  Ryan,  25  N.  Y.  320; 
Maine  340,  40  Atl.  132.  Burr  v.   Veeder,   3   Wend.    (N.   Y.) 

"Waterman  T.   Curtis,   26   Conn.  412;   Eagle  Fire  Ins.  Co.  v.  Pell,  2 

241.  Edw.   (N.  Y.)   631.     See  ante  §§  77, 

"Boston   &  Worcester  R.   Co.  v.  1080. 

Haven,  8  Allen    (Mass.)    359.  =Red  Mountain  Min.  Co.  v.  Jeffer- 

'  American  Freehold   Mtg.   Co.   v.  son  County  Sav.  Bank,  113  Ala.  629, 

Pollard,   132   Ala.   155,   32   So.   630;  21  So.  74;  Kilpatrick  v.  Henson,  81 

Kilpatrlck  v.   Henson,   81  Ala.  464,  Ala.  464,  1  So.  188;   Cowley  v.  Shel- 

1   So.   188,   193;    Harper  v.   Ely,  70  by,  71  Ala.  122;   Dozier  v.  Mitchell, 

111.   581;    Miller  v.   Curry,  124   Ind.  65    Ala.    511;    Jackson    v.    Relf,    26 

48   24  N.  E.  219;   Strong  v.  Blanch-  Fla.  465,  8  So.  184;  Young  v.  Omo- 

ard,   4   Allen    (Mass.)    538;    Hamel  hundro,   69   Md.   424,   16   Atl.   120; 

V.  Corbln,  69  Minn.  223,  72  N.  W.  Dooley  v.  Potter,  146  Mass.  148,  15 
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is  true  of  any  assessment  made  by  authority  for  public  purposes,  and 
which,  is  by  law  a  primary  lien  upon  the  property.^ 

There  is  no  obligation  resting  upon  a  mortgagee  to  pay  the  taxes 
unless  he  be  in  possession  of  the  land ;  and  he  is  not  therefore  respon- 
sible to  the  mortgagor  for  the  loss  of  the  property  through  the  non- 
payment of  the  taxes.*  But  a  mortgagee  in  possession  who  sufEers 
the  lands  to  be  sold  for  taxes  will  not  be  allowed  the  amount  paid  by 
him  to  redeem,  but  only  the  amount  of  the  taxes,  with  interest,  for, 
being  in  possession,  it  is  his  duty  to  see  that  the  taxes  are  paid.°  In- 
asmuch as  the  mortgagee  has  the  right  to  pay  the  taxes  in  order  to 
protect  his  mortgage,  his  purchase  at  the  tax  sale  must  be  regarded 
merely  as  such  pajrment,  and  not  as  giving  him  a  title.®  The  mort- 
gagee is  not  bound  to  take  the  risk  of  contesting  the  tax  titles.  He 
may  buy  them,  if  he  can,  for  a  sum  exceeding  the  amount  of  the  un- 
paid taxes  and  interest,  though  for  less  than  the  amount  of  the  statu- 
tory penalties,  and  the  sum  so  paid  is  chargeable  to  the  mortgagor.'' 

When  the  mortgagee,  instead  of  paying  the  taxes,  purchases  the 
land  at  a  tax  sale,  it  is  held  in  Michigan  that,  though  the  mortgagor 
may  treat  such  a  purchase  as  a  payment,  the  right  so  to  treat  it  is  the 
right  of  the  mortgagor  only.  Against  the  mortgagor's  will  the  mort- 
gagee can  not  claim  the  purchase  to  be  a  payment  in  his  behalf.' 

If  the  mortgagee  of  an  undivided  half  interest  pay  the  whole  tax 
levied  upon  the  land  in  order  to  preserve  his  lien,  he  can  charge  against 


N.  E.  499;  Davis  v.  Bean,  114  Mass.  that  the  language  of  the  court  in 

360;  Millard  v.  Truax,  73  Mich.  381,  the  preceding  case  should  be  strict- 

41  N.  "W.  328;   Gooch  v.  Botts,  110  ly  confined  to  the  facts  of  that  case. 

Mo.  419,  20  S.  W.  192;  Horrigan  v.  See  ante  §  358,  and  post  §  1597. 

Wellmuth,  77  Mo.  542;  Townsend  v.  'Northwestern  Mut.  L.  Ins.  Co.  V. 

Threshing    Machine    Co.,    31    Nebr.  Butler,  57  Nebr.  198,  77  N.  W.  667; 

836,  48  N.  W.  899;  Southard  v.  Dor-  Rapelye  t.  Prince,  4  Hill    (N.  Y.) 

rington,  10  Nebr.  119,  4  N.  "W.  935;  119,  40  Am.  Dec.  267;   Dale  V.  Mc- 

Sidenberg  v.  Ely,  90  N.  Y.  257,  11  Evers,  2  Cow.   (N.  Y.)  118. 

Abb.  N.  Cas.  354;   Cook  v.  Kraft,  3  *Harvie  v.  Banks,  1  Rand.  (Va.) 

Lans.  (N.  Y.)  512.    In  Michigan,  in  408. 

the   absence   of   statute   or   special  °  Moshier  v.  Norton,  100  III.  63. 

agreement  between  the  parties,  the  'Eck   v.    Swennumson,    73    Iowa 

assignee  of  a  mortgage  can  not  pay  523,  35  N.  W.  503. 

taxes  or  incur  expenses  to  clear  the  'Windett  v.   Union   Mut.  L.   Ins. 

land  from  tax  liens  that  have  ac-  Co.,  144  U.  S.  581,  12  Sup.  Ct.  751. 

crued  prior  to  the  execution  of  the  'Maxfleld  v.  Willey,  46  Mich.  252, 

assignment,   and   have   the  amount  9    N.   W.    271;    Jones   v.   Wells,   31 

so   paid  made   a  lien  on  the  land.  Mich.   170.     This  distinction  seems 

Macomb  v.  Prentis,  78  Mich.  255,  44  not  to  have  been  taken  elsewhere, 

isr.  "W.  324.     Contra  in  Iowa:     Sav-  and  probably  will  not  be.     Broquet 

age  V.  Scott,  45  Iowa  130.     But  in  v.   Sterling,  56   Iowa  357,  9  N.  W. 

Barthell  v.  Syverson,  54  Iowa  160,  301. 
164,  6   N.  W.   178,  it  is  remarked 
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the  mortgagor  only  half  the  amount  so  paid.*  Taxes  paid  by  a  mort- 
gagee on  land  not  covered  by  the  mortgage  can  not  be  added  to  the 
amount  of  the  mortgage  debt.^* 

§  1135.  Insurance  preminins. — ^Where  it  is  part  of  the  contract  of 
the  mortgagor  and  a  condition  of  the  mortgage,  that  he  shall  keep  the 
premises  insured  in  a  certain  sum  for  the  benefit  of  the  mortgagee, 
charges  for  premiums  paid  by  him  for  such  insurance,  which  the 
mortgagor  has  neglected  to  obtain,  or  pay  for,  are  allowed,^^  though 
the  insurance  obtained  be  "for  whom  it  may  concern,"  and  payable  to 
the  mortgagee. ^^  But  he  is  not  allowed  for  premiums  paid  by  him  to 
insure  his  own  interest  as  mortgagee  where  the  amount  recovered  in 
case  of  loss  would  go  to  him  for  his  sole  benefit  without  extinguishing 
the  mortgage  debt  pro  tanto.^'  An  assignee  of  a  mortgage  containing 
such  a  provision  for  insurance  has  the  same  right  as  the  mortgagee  to 
claim  allowance  upon  redemption  of  the  mortgage  for  sums  paid  for 
insurance  while  the  mortgagor  neglected  to  insure.^* 

Unless  there  be  a  provision  in  the  mortgage  for  insuring  the  prop- 
erty for  the  mortgagee's  benefit,  he  is  not  generally  allowed  for  pre- 
miums paid  by  him  for  such  insurance.^°  When  there  is  such  a  re- 
quirement, premiums  for  insurance  taken  in  excess  of  the  amount 
stipulated  for  in  the  mortgage  will  not  be  allowed.^" 

Insurance  procured  by  the  mortgagee  is  not  chargeable  to  the  mort- 
gagor, unless  it  is  procured  at  his  request,  or  in  accordance  with  a 
provision  in  the  mortgage.^'' 

A  mortgagee  of  land  is  not  entitled  to  be  allowed  for  premiums  on 

"Weed  T.  Hornby,  35  Hun  (N.  Y.)  55  N.  E.  724;   Snow  v.  Pressey,  85 

580.  Maine  408,  27  Atl.  272;    Fowley  v. 

"Crane  v.  Aultman-Taylor  Co.,  61  Palmer,  5  Gray  (Mass.)  549;  Hamel 

Wis.  110,  20  N.  W.  110.  V.  Corbin,  69   Minn.  233,  72  N.  W. 

'^  McCormick  v.   Knox,  105  U.   S.  106. 

122;    Harper   v.    Ely,    70    111.    581;  "Montague  v.   Boston  &  Albany 

Johnson   v.   Hosford,   110   Ind.   572,  R.  Co.,  124  Mass.  242. 

10  N.  E.  407;   text  quoted  with  ap-  "Faure  v.  Winans,  Hopk.  (N.  Y.) 

proval   in   Hosford  v.    Johnson,   74  283,  14  Am.  Dec.  545.     But  in  Slee 

Ind.  479;  American  Button-Hole  Co.  v.  Manhattan  Co.,  1  Paige   (N.  Y.) 

V.  Burlington  Mut.  Loan  Assn.,   68  48,  81,  such  an  allowance  was.  made 

Iowa  326,   27  N.  W.   271;    Carr  V.  under  the  peculiar  circumstances  of 

Hodge,  130  Mass.  55;   Neale  v.  Al-  the  case. 

bertson,   39    N.   J.   Eq.   382;    Lynch  »"  Madison   Av.   Church   T.    Oliver 

V.  Ryan,  137  Wis.  13,  118  N.  W.  174,  St.  Church,  9  J.  &  Sp.  (N.  Y.)  369. 

129  Am.  St.  1040.  "  Boston   &  Worcester  R.   v.   Ha- 

"Fowley     v.     Palmer,     5     Gray  ven,   8   Allen    (Mass.)    359;    White 

(Mass.)  549;  Northwestern  Mut.  L.  v.    Brown,    2    Cush.    (Mass.)    412; 

Ins.  Co.  V.  Butler,  57  Nebr.  198,  77  Dobson  v.  Land,  8  Hare  216;   Bel- 

N.  W.  667.  lamy  v.  Brickenden,  2  John.  &  H. 

"Baker  v,  Jacobson,  183  111.  171,  137. 
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insurance  obtained  by  him  after  he  has  foreclosed  the  mortgage,  by 
the  terms  of  which  the  mortgagor  was  bound  to  keep  the  premises  in- 
sured for  the  benefit  of  the  mortgagee.^' 

§  1136.  Insurance  collected. — The  amount  of  insurance  recovered 
upon  a  policy  upon  the  buildings  standing  upon  the  mortgaged  prem- 
ises, procured  by  the  owner  at  his  own  expense  but  payable  to  the 
mortgagee  in  case  of  loss  in  pursuance  of  a  provision  of  the  mort- 
gage, must  be  applied  in  reduction  of  the  mortgage  debt  upon  re- 
demption, although  the  insurance  company,  upon  paying  the  loss  to 
the  mortgagee,  take  from  him  an  assignment  of  the  mortgage  and 
poliey.^^ 

§  1137.  Prior  incumbrances. — A  mortgagee  in  possession  who  is 
compelled  to  pay  a  prior  mortgage,  judgment,  or  other  lien,  or  interest 
thereon,  in  order  to  protect  his  title,  has,  as  against  the  mortgagor 
and  those  claiming  under  him,  a  right  to  indemnify  himself  out  of  the 
mortgaged  property.^"  And  even  if  such  prior  mortgage  is  discharged 
of  record  before  title  accrued  to  the  person  seeking  to  redeem,  instead 
of  an  assignment  of  it  being  made  to  the  mortgagee  who  paid  it,  he  is 
to  be  allowed  for  the  sum  so  paid,  especially  if  it  appears  that  the 
whole  amount  claimed  by  the  mortgagee  is  less  than  what  appears  to 
be  due  upon  the  mortgage  by  the  record."^ 

A  mortgagee  who  has  advanced  money  to  protect  the  property  from 
injury  or  loss  is  held  to  have  a  good  charge  upon  the  property  for  the 

"  Long  V.  Richards,  170  Mass.  120,  if  he  chose.  But  if  he  chose  to  do 
125,  48  N.  E.  1083,  per  Holmes,  J.:  so,  he  can  not  require  the  mort- 
"But  the  claim  of  the  mortgagee  is  gagor  to  pay  his  bill.  We  see  no 
based  on  the  default  of  the  mort-  sufficient  reason  for  forcing  a  fic- 
gagor,  and  it  hardly  is  possible  in  tion  upon  the  parties." 
this  case  to  say  that  the  mortgagor  "  Braves  v.  Hampden  F.  Ins.  Co., 
was  in  default  for  not  insuring,  10  Allen  (Mass.)  281. 
when  the  mortgagee  affirmed  and  "  McCormick  v.  Knox,  105  TJ.  S. 
insisted  that  the  mortgage  was  at  122;  Fitch  v.  Stallings,  5  Colo.  App. 
an  end.  Moreover,  the  master  must  106;  Harper  v.  Ely,  70  111.  581;  Mil- 
have  been  right  in  finding  that  the  ler  v.  Curry,  124  Ind.  48,  24  N.  B. 
mortgagee,  when  he  obtained  the  in-  219;  Byington  v.  Fountain,  61  Iowa 
surance,  neither  purported  nor  in-  512,  14  N.  W.  220,  16  N.  W.  534; 
tended  to  proceed  under  the  mort-  Arnold  v.  Foot,  7  B.  Mon.  (Ky.) 
gage  and  to  obtain  an  agreement  66;  Talbott  v.  Lancaster,  10  Ky.  L. 
of  Indemnity  which,  if  paid,  would  475,  9  S.  W.  694;  Dummer  v.  Smed- 
go  to  extinguish  the  mortgage  debt,  ley,  110  Mich.  466,  68  N.  "W.  260; 
He  affirmed  the  obligation  of  the  Scott  v.  Shy,  53  Mo.  478;  Comstock 
mortgagor  to  insure  to  be  extin-  v.  Michael,  17  Nebr.  288,  22  N.  W. 
guished  already  by  foreclosure,  and  549;  Page  v.  Foster,  7  N.  H.  392. 
proceeded  on  his  own  account  whol-  ''Davis  v.  Winn,  2  Allen  (Mass.) 
ly  outside  of  his  relations  to  the  111. 
mortgagor,  as  he  had  a  right  to  do 
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money  so  advanced.^^  Money  paid  by  the  mortgagee  to  protect  the 
title  to  the  estate  from  prior  incumbrances  may  be  added  by  him  to 
the  principal  of  his  claim,  and  he  is  entitled  to  interest  upon  the  sum 
so  paid.^* 

A  mortgagee  of  an  undivided  interest  in  common  may  pay  the  en- 
tire expense  of  repairs  necessary  for  the  preservation  of  the  property, 
and  hold  the  mortgaged  property  for  his  reimbursement,  though  the 
share  of  the  expense  belonging  to  the  mortgagor's  cotenant  to  pay  is 
a  lien  upon  the  cotenant's  interest.^* 

Where  the  employment  of  a  watchman  is  necessary  to  preserve  the 
property  from  destruction,  the  mortgagee  in  possession  is  entitled  to 
charge  in  his  account  upon  redemption  the  amount  so  paid.^^  Where 
the  mortgagor  in  a  foreclosi^re  proceeding  was  held  not  to  be  liable 
for  a  deficiency,  the  mortgagee  was  not  entitled  to  apply  the  rents  and 
profits  received  pending  the  suit  on  the  deficiency.^  ° 

§  1138.  Attorney's  fees — Surety  debts. — The  mortgagee  should  be 
credited  for  reasonable  counsel  fees  paid  in  collecting  rents  and  profits ; 
but  not  for  counsel  fees  in  suits  between  the  mortgagee  and  mort- 
gagor.^^ 

A  mortgagee  who  has  paid  a  claim  upon  which  he  was  surety  of  the 
mortgagor,  and  which  the  mortgage  was  given  to  secure,  should  be 
allowed  the  whole  sum  paid,  although  he  has  afterward  received  con- 
tribution from  a  co-security.^* 

VI.  Annuai  Rests 

Section  Section 

1139.  Rule  for  annual  rests  in  stat-    1141.  Rate  of  interest. 

ing  account.  1142.  Subsequent   incumbrancers. 

1140.  Annual  and  semi-annual  rests.    1143.  Fraud  or  mistake. 

§  1139.  Eule  for  annual  rests  in  stating  account. — Chief  Justice 
Shaw,  in  directing  that  an  account  be  reformed  by  making  annual 

=^  Hughes  v.  Johnson,  38  Ark.  285;  "Rowell  v.  Jewett,  73  Maine  365; 

Rowan  v.  Sharps'  Rifle  Mfg  Co.,  29  Hubbard  v.  Shaw,  12  Allen  (Mass.) 

Conn.  282.  120;   Boston  &c.  R.  Co.  v.  Haven,  8 

^ Davis  V.   Bean,  114  Mass.  360;  Allen    (Mass.)    359.     "The  amount 

Godfrey  v.  "Watson,  3  Atk.  517,  518;  paid    an   attorney   for   professional 

Sandon  v.  Hooper,  3  Beav.  248;  Pel-  services,   however  wise,   and   some- 

ly  V.  Wathen,  7  Hare  351,  373.  times    almost   absolutely   necessary 

="  Darling    v.    Harmon,    47    Minn.  *     *     *     is  not  legally  a  necessary 

166,  49  N.  "W.  686.  expenditure;    therefore,   the   person 

^Johnson    v.    Hosford,    110    Ind.  entitled   to    redeem    should   not   be 

572,  10  N.  E.  407.  obliged   to    pay    it."     Whltcomb   v. 

^Rutherford  Realty  Co.  v.  Cook,  Harris,  90  Maine  206. 

130  App.  Div.  76,  114  N.  Y.  S.  274.  ="  Strong   v.    Blanchard,    4    Allen 

See  also  Abrahams  v.  Berkowitz,  70  (Mass.)  538. 
Misc.  319,  127  N.  Y.  S.  224. 
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rests,  laid  down  the  following  ride :  "1.  State  the  gross  rents  received 
by  the  defendant  to  the  end  of  the  first  year.  2.  State  the  snins  paid 
by  him  for  repairs,  taxes,  and  a  commission  for  collecting  the  rents, 
and  deduct  the  same  from  the  gross  rents,  and  the  balance  will  show  the 
net  rents  to  the  end  of  the  year.  3.  Compute  the  interest  on  the  note 
for  one  year,  and  add  it  to  the  principal,  and  the  aggregate  will  show 
the  amount  due  thereon  at  the  end  of  the  year.  4.  If  the  net  annual 
rent  exceeds  the  year's  interest  on  the  note,  deduct  that  rent  from  the 
amount  due,  and  the  balance  will  show  the  amount  remaining  due  at 
the  end  of  the  year.  5.  At  the  end  of  the  second  year  go  through  the 
same  process,  taking  the  amount  due  at  the  beginning  of  the  year  as 
the  new  capital  to  compute  the  year's  interest  upon.  So  to  the  time 
of  judgment."  Statements  of  substantially  the  same  rule  have  fre- 
quently been  made.  The  two  essential  points  are:  First,  that  when 
there  is  a  surplus  of  receipts  in  any  year  above  the  interest  then  due, 
a  rest  shall  be  made^  and  the  balance  remaining  after  discharging  the 
interest  shall  be  applied  to  reduce  the  principal,  so  that  the  mortgage 
shall  not  continue  to  draw  interest  for  the  face  of  it,  when  in  fact 
the  mortgagee  has  in  his  hands  money  that  should  be  applied  to  re- 
duce the  principal,  and  thereby  make  the  interest  less  for  the  follow- 
ing year.  Secondly,  although  the  amount  received  in  any  year  be  in- 
sufficient to  pay  the  interest  accrued,  the  surplus  of  interest  must  not 
be  added  to  the  principal  to  swell  the  amount  on  which  interest  shall 
be  paid  for  the  following  year ;  for  that  would  result  in  the  charging 
of  interest  upon  interest,  which  is  not  allowed  ;^  but  the  interest  con- 
tinues on  the  former  principal  until  the  receipts  exceed  the  interest 
due.  These  are  the  principles  upon  which  the  mortgagee's  interest 
account  is  everywhere  made  up ;  and  the  cases  in  which  they  are  stated 
are  many  and  in  general  accord.^  Where  there  has  been  no  applica- 
tion of  the  rents  and  profits  to  the  payment  of  the  debt,  the  interest 
on  the  principal  should  be  computed  without  annual  rests  and  the 
mortgagor  is  entitled  to  interest  on  the  rents.^    There  should  be  no 

"Van  Vronker  v.  Eastman,  7  Mete.  625;  French  v.  Kennedy,  7  Barb.  (N. 

(Mass.)    157.     See  also  Bradley  v.  Y.)  452;  Bennett  v.  Cook,  5  Thomp. 

Merrill,  91  Maine  340,  40  Atl.  132;  &  C.  134,  2  Hun   (N.  Y.)   526;  Con- 

Whitcomb  v.  Harris,  90  Maine  206,  necticut   v.   Jackson,    1   Johns.   Ch. 

38    Atl.    138;     Parkhurst    v.    Cum-  (N.   Y.)    13,   17,    7   Am.    Dec.   471; 

mings,  56  Maine  155;    Kittredge  V.  Suavely  v.  Pickle,  29  Gratt.    (Va.) 

McLaughlin,  38  Maine  513.  27.    For  exceptional  cases  in  which 

'  Adams    v.    Sayre,    76    Ala.    509  annual  rests  are  not  required,  see 

(quoting  text);   Moshier  v.  Norton,  Patch  v.  Wild,  30  Beav.  99;  Horlock 

100   111.   63;    Stone  v.   Seymour,   15  v.  Smith,  1  Coll.  Ch.  287. 
Wend.    (N.   Y.)    19,   24;    Jencks  v.        =  Walter  v.  Calhoun,  88  Kans.  801, 

Alexander,   11   Paige    (N.  Y.)    619,  129  Pac.  1176. 
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rest  resulting  in  compound  interest.  The  account  should  be  closed 
annually  and  a  balance  struck  between  debit  and  credit.  If  the  bal- 
ance is  in  favor  of  the  mortgagor,  the  amount  thereof  should  be  ap- 
plied to  a  reduction  of  the  principal.* 

Except  for  the  first  part  of  the  rule,  that  if  the  annual  rents  exceed 
the  interest  on  the  mortgage  debt  annual  rests  shall  be  made  and  in- 
terest allowed  on  the  surplus,  great  injustice  would  be  done  in  many 
cases.  °  If,  for  instance,  the  debt  were  five  thousand  dollars  and  the 
rents  should  be  in  excess  of  the  interest,  the  amount  of  five  hundred 
dollars  each  year,  and  no  rests  were  made,  the  mortgagee  might  re- 
main in  possession  ten  years,  with  the  entire  mortgage  debt  drawing 
interest  all  the  while;  when  in  fact  he  had  received  five  hundred  dol- 
lars of  the  principal  each  year,  and  during  the  last  year,  while  only 
five  hundred  dollars  would  remain  due,  he  would  receive  the  interest  of 
ten  times  that  sum. 

§  1140.  Annual  and  semi-annual  rests. — If  the  rents  and  profits 
exceed  the  sums  properly  chargeable  for  repairs  and  the  care  of  the 
estate,  so  that  there  is  a  net  surplus  applicable  to  the  payment  of  in- 
terest on  the  debt,  annual  rests  in  the  computation  of  interest  should 
be  made.'  Semi-annual  rests  have  been  allowed  where  the  rents  and 
profits  received  quarterly  were  sufiBcient  to  pay  the  interest.'  But  if 
there  be  nothing  received  from  the  property  that  is  applicable  from 
time  to  time  to  the  payment  of  the  accrued  interest,  no  rests  can  be 
made.®  Annual  rests  are  directed  when  the  mortgagee  is  personally 
in  possession  as  well  as  when  he  receives  rents  from  a  tenant.^ 

In  taking  the  account  between  the  mortgagee  and  mortgagor  the 
surplus  of  his  receipts  over  his  disbursements  should  be  applied  to  the 
payment  of  the  interest  as  it  becomes  due ;  and  if  more  than  sufficient 
for  that  purpose,  the  excess  should  be  credited  on  the  principal.^"    If 

*  Lynch  v.  Ryan,  137  Wis.  13,  118  'Gibson     v.     Crehore,     5     Pick. 

N.  W.  174,  129  Am.  St.  1040.  (Mass.)  146,  160. 

"Gordon  v.   Lewis,  2   Sumn.    (U.  'Montague  v.  Boston  &c.  R.  Co., 

S.)  143,  147;  Reed  v.  Reed,  10  Pick.  124   Mass.   242;    Reed  v.  Reed,   10 

(Mass.)   398;    Gibson  v.  Crehore,  5  Pick.  (Mass.)  398. 

Pick.   (Mass.)   146,  160;   Shaeffer  v.  "Wilson  v.  Metcalfe,  1  Russ.  530; 

Chambers,  6  N.  J.  Eq.  548;    Green  Morris  v.  Islip,  20  Beav.  654. 

v.  Wescott,  13  Wis.  606;   Shephard  "Mahone    v.    Williams,    39    Ala. 

v.  Elliot,  4  Madd.  254.  202;     Johnson    v.    Miller,    1    Wils. 

"American  Freehold  Mtg.   Co.  v.  (Ind.)   416;   Elmer  v.  Leper,  25  N. 

Pollard,  132   Ala.   155,  32   So.   630;  J.   Eq.   475;    Shephard  v.   Elliot,   4 

Blum  V.  Mitchell,  59  Ala.  535;  Reed  Madd.  254;  Gould  v.  Tancred,  2  Atk. 

V.    Reed,    10    Pick.     (Mass.)     398;  533. 
Gladding    v.    Warner,    36    Vt.    54; 
Green  v.  Wescott,  13  Wis.  606. 
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in  any  year  his  disbursements  exceeded  his  receipts,  the  amount  of  the 
deficit  should  be  added  to  the  principal  of  the  debt.  Annual  rests  may 
be  made,  so  that  the  mortgagor  may  be  charged  with  interest  for  dis- 
bursements made  by  the  mortgagee,  but  not  so  as  to  charge  the  debtor 
with  compound  interest  either  upon  the  mortgage  or  upon  the  ad- 
vances.^^  Interest  should  not  be  computed  upon  the  entire  indebted- 
ness after  a  part  of  it  has  been  paid.^^  According  to  the  English  de- 
cisions, if  there  is  iaterest  in  arrear  at  the  time  the  mortgagee  takes 
possession,  annual  rests  are  not  generally  required  until  the  interest 
in  arrear  is  paid  off,^*  or  even  until  the  whole  mortgage  debt  has  been 
paid  o£E." 

Where  the  order  fails  to  require  the  making  of  any  rests  in  the  ac- 
counts, the  account  of  rents  and  profits,  unlike  that  of  purchase- 
moneys,  should  be  taken  as  a  whole  without  rests.^"  Where  a  portion 
of  the  mortgaged  property  has  been  sold  by  the  mortgagee  in  pos- 
session, it  is  not  the  practice  that  a  rest  as  at  the  date  of  sale  should  be 
taken  of  the  rents  and  profits  as  well  as  of  the  principal  and  interest. ^° 
But  the  better  rule  is,  that  any  surplus  of  receipts  in  any  year,  above 
all  the  interest  then  due  and  disbursements,  should  be  applied  in  re- 
duction of  the  principal,  irrespective  of  the  fact  that  there  was  interest 
in  arrear  at  the  time  the  mortgagee  took  possession.^^  Where  there  is 
an  annual  closing  of  accounts  between  the  parties,  interest  on  the 
items  down  to  the  time  thereof  should  not  be  charged  or  credited.^* 

§  1141.  Eate  of  interest. — As  to  the  rate  of  interest,  the  contract 
of  the  parties  will  govern  after  default  as  well  as  before.  If  the  rate 
reserved  in  the  mortgage  be  less  than  the  legal  rate,  it  will  continue  at 
that  rate  until  paid.^*  If,  on  the  other  hand,  that  rate  be  in  excess  of 
the  rate  allowed  upon  judgments  and  upon  contracts  when  the  parties 
have  not  fixed  upon  a  different  rate,  it  will  continue  at  the  same  rate 
after  default  until  the  debt  be  paid  or  merged  in  a  judgment.  The  rule 
upon  this  point,  however,  is  not  uniform  in  the  different  states;  but 

"Moshler  v.  Norton,  100  111.  63;  233;    Horlock  v.  Smith,  1  Coll.  Ch. 

Vanderhaise  v.  Hugues,  13  N.  J.  Eq.  287. 

410.  «  Ainsworth  v.  Wilding,  74  Law  J. 

"Moss  V.  Odell,  141  Cal.  335,  74  Ch.  256  [1905],  92  Law  T.  679. 

Pao.  999.  "Wrigley  v.  Gill,  74  Law  J.  Ch. 

"Wilson  V.  Cluer,  3  Beav.  136,  140.  160  [1905],  92  Law  T.  491. 

"Latter  v.  Dashwood,  6  Sim.  462;  "Moshier  v.  Norton,  100  111.  63,73. 

Finch  V.  Brawn,  3  Beav.   70.     See  "Lynch  v.  Ryan,  137  Wis.  IS,  118 

also  Morris  v.  Islip,  20  Beav.  659;  N.  W.  174,  129  Am.  St.  1040. 

Thorneycroft  v.  Crockett,  2  H.  L.  C.  "  Miller   v.    Burroughs,   4   Johns. 

Ch.  (N.  Y.)  436.    See  ante  §  74. 
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the  rule  above  stated  has  the  support  of  the  weight  of  authority,  and 
best  accords  with  the  intention  of  the  parties,  and  with  the  principles 
of  equity  that  govern  the  enforcement  and  redemption  of  mortgages.^" 
But  even  where  the  rule  is  that  after  maturity  the  legal  rate  of  interest 
governs  instead  of  the  contract  rate,  it  is  conceded  that  if  the  parties 
have  by  their  contract  shown  with  sufBeient  clearness  their  intention 
that  the  stipulated  rate  is  to  continue  after  maturity,  then  that  rate 
will  govern  up  to  the  time  of  judgment.^^    Of  course,  if  in  either  case 


™  Union  Institution  for  Savings  v. 
Boston,  129  Mass.  82,  95,  37  Am.  Rep. 
305,  per  Gray,  C.  J.,  who  in  an  able 
and  elaborate  opinion  reviews  tbe 
whole  subject.    See  ante  §  74. 

''^  Brewster  v.  Wakefield,  22  How. 
(U.  S.)  118;  Holden  v.  Trust  Co., 
100  U.  S.  72;  Young  v.  Thompson,  2 
Kans.  83;  Gray  v.  Briscoe,  6  Bush 
(Ky.)  687;  Paine  v.  Caswell,  68 
Maine  80,  28  Am.  Rep.  21;  Capen  v. 
Crowell,  66  Maine  282;  Pearce  v. 
Hennessy,  10  R.  I.  223,  227.  The 
stipulated  rate  of  interest  continues 
after  default  in:  — 

California:  Corcoran  v.  Doll,  32 
Cal.  82;  Guy  v.  Franklin,  5  Cal.  416; 
Kohler  v.  Smith,  2  Cal.  597,  56  Am. 
Dec.  369. 

Connecticut:  Adams  v.  Way,  33 
Conn.  419;  Seymour  v.  Continental 
Ins.  Co.,  44  Conn.  300,  26  Am.  Rep. 
469;  Suffleld  Bccl.  Soc.  v.  Loomis,  42 
Conn.  570,  575;  Hubbard  v.  Calla- 
han, 42  Conn.  524,  537,  19  Am.  Rep. 
564;  Beckwith  v.  Hartford,  Prov.  & 
rishkill  R.,  29  Conn.  268,  76  Am. 
Dec.  599. 

Illinois:  Etnyre  v.  McDaniel,  28 
111.  201;  Heartt  v.  Rhodes,  66  111. 
S51;  Phinney  v.  Baldwin,  16  111.  108, 
61  Am.  Dec.  62. 

Indiana:  Kilgore  v.  Powers,  5 
Blackf.  22;  Richards  v.  McPherson, 
74  Ind.  158;  Burns  v.  Anderson,  68 
Ind.  202,  34  Am.  Rep.  259;  overrul- 
ing Kilgore  v.  Powers,  5  Blackf.  22. 

Iowa:  Hand  v.  Armstrong,  18 
Iowa  324;  Thompson  v.  Pickel,  20 
Iowa  490. 

Kansas:  Robinson  v.  Kinney,  2 
Kans.  184;  Searle  v.  Adams,  3  Kans. 
615,  89  Am.  Deo.  598. 

Kentucky:  Rilling  v.  Thompson, 
12  Bush  310. 

Maine:    Duran  v.  Ayer,  67  Maine 


145;  Baton  v.  Boissonault,  67  Maine 
540,  24  Am.  Rep.  52. 

Maryland:  Virginia  v.  Canal  Co., 
32  Md.  501. 

Massachusetts:  Union  Inst,  for 
Savings  v.  Boston,  129  Mass.  82,  37 
Am.  Rep.  305;  Brannon  v.  Hursell, 
112  Mass.  63;  Burgess  v.  Southridge 
Sav.  Bank,  2  Fed.  500. 

Michigan:  Warner  v.  Juif,  38 
Mich.  662. 

Minnesota:  Lash  v.  Lambert,  15 
Minn.  416,  2  Am.  Rep.  142. 

Nevada:  McLane  v.  Abrams,  2 
Nev.  199. 

Kew  Jersey:  Wilson  v.  Marsh,  13 
N.  J.  Eq.  289. 

New  York:  Miller  v.  Burroughs, 
4  Johns.  Ch.  (N.  Y.)  436;  Van  Beu- 
ren  v.  Van  Gaasbeck,  4  Cow.  ( N.  Y. ) 
496.  Later  cases  left  the  question  an 
open  one.  Bell  v.  Mayor,  10  Paige 
(N.  Y.)  49;  Hamilton  v.  Van  Rens- 
selaer, 43  N.  Y.  244;  Ritter  v.  Phil- 
lips, 53  N.  Y.  586.  Under  a  stipula- 
tion to  pay  interest  at  seven  per 
cent,  until  paid.  Interest  will  con- 
tinue at  that  rate  after  maturity  up 
to  the  time  of  judgment.  Taylor  v. 
Wing,  84  N.  Y.  471,  477.  But  where 
a  mortgage  is  given  to  secure  a  sum 
payable  in  regular  instalments,  the 
sums  remaining  unpaid  from  time  to 
time  to  bear  seven  per  cent,  interest, 
if  an  instalment  is  not  paid  when 
due,  interest  thereafter  on  such  in- 
stalment can  only  be  recovered  at 
the  legal  rate.  If  an  instalment  was 
not  paid  when  due,  the  contract  was 
violated,  and  interest  after  that 
upon  such  instalment  could  only  be 
recovered  as  damages,  and  at  the 
rate  of  interest  authorized  by  law. 
Bennett  v.  Bates,  94  N.  Y.  354; 
O'Brien  v.  Young,  95  N.  Y.  428;  Fer- 
ris V.  Hard,  135  N.  Y.  354,  32  N.  E. 
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the  debt  be  merged  in  a  judgment,  the  rate  established  by  law  for  all 
cases  when  interest  is  implied  will  thereafter  govern.^^  Where  interest 
is  allowed  the  mortgagor  upon  receipts  in  the  hands  of  the  mortgagee, 
it  should  be  at  the  same  rate  as  that  allowed  the  mortgagee  upon  ad- 
vancements.^^ 

Where  coupons  have  been  given  for  the  interest  on  the  mortgage 
debt,  they  draw  interest  after  maturity  in  the  same  manner  as  do  notes 
for  the  principal.  They  provide  for  the  payment  of  definite  sums  of 
money  at  definite  times,  and  are  in  effect  promissory  notes.^* 

Upon  the  redemption  of  a  mortgage  the  mortgagor  is  not  obliged  to 
pay  compound  interest,  though  the  mortgage  note  may  .in  terms  re- 
quire it.^^    If  the  mortgage  be  assigned  after  the  taking  of  possession. 


129.  This  seems  to  wholly  change 
the  former  rule. 

Ohio:  Marietta  Iron.  Works  v. 
Lottimer,  25  Ohio  St.  621;  Monnett 
V.  Sturges,  25  Ohio  St.  384. 

Pennsylvania:  Ludwick  v.  Hunt- 
zinger,  5  W.  &  S.  51. 

Rhode  Island:  Pearce  v.  Hen- 
nessy,  10  R.  I.  223. 

South  Carolina:  Langston  v.  S.  C. 
R.,  2  S.  Car.  248. 

Tennessee:  Overton  v.  Bolton,  9 
HeiEk.  (Tenn.)  762,  24  Am.  Rep.  367. 

Texas:  Hopkins  v.  Crittenden,  10 
Tex.  189. 

Virginia:  Cecil  v.  Hicks,  29  Gratt. 
(Va.)  1,  26  Am.  Rep.  391. 

Wisconsin:  Pruyn  v.  Milwaukee, 
18  Wis.  367. 

England:  Price  v.  Great  Eastern 
R.  Co.,  15  M.  &  W.  244;  Morgan  v. 
Jones,  8  Exch.  620;  Keene  v. 
Keene,  3  C.  B.  (N.  S.)  144;  Gordillo 
V.  Weguelin,  5  Ch.  D.  287,  303.  But 
see  Cook  v.  Fowler,  L.  R.  7  H.  L. 
27,  where  one  reason  for  not  allow- 
ing the  stipulated  rate  of  interest, 
which  is  five  per  cent,  per  month, 
was  that  it  was  so  excessive;  and 
In  re  Roberts,  14  Ch.  D.  49,  which 
was  decided  without  referring  to 
the  previous  decisions,  upon  the  as- 
sumption that  there  was  no  prece- 
dent for  giving  more  than  the  ordi- 
nary or  legal  rate  of  interest  by  way 
of  damages.  On  the  other  hand,  the 
rule,  that  after  maturity  interest  by 
way  of  damages  will  be  allowed  only 


at  the  ordinary  legal  rate,  prevails 
in  the  United  States  Supreme  Court. 
Brewster  v.  Wakefield,  22  How.  (U. 
S.)  118;  Burnhisel  v.  Firman,  22 
Wall.  (U.  S.)  170;  Holden  v.  Trust 
Co.,  100  U.  S.  72.  But  the  local  law 
to  the  contrary  in  any  state  will  be 
followed  in  a  case  coming  to  the 
court  from  that  state.  Cromwell  v. 
County  of  Sac,  96  U.  S.  514;  Burgess 
V.  Southridge  Sav.  Bank,  2  Fed.  Rep. 
500. 

Arkansas:  Newton  v.  Kennerly, 
31  Ark.  626;  Johnson  v.  Meyer,  54 
Ark.  457,  16  S.  W.  121.  See  Jones 
en  Corp.  Bonds  and  Mortgages, 
§  260,  for  remarks  about  this  and 
other  cases  upon  this  point. 

^  Taylor  v.  Wing,  84  N.  Y.  471. 

=«Moss  V.  Odell,  141  Cal.  335,  74 
Pac.  999. 

"  HoUingsworth  v.  Detroit,  3  Mc- 
Lean (U.  S.)  472;  Gelpcke  v.  Du- 
buque, 1  Wall.  (tJ.  S.)  175,  206; 
Harper  v.  Ely,  70  111.  581;  Dunlap 
V.  Wiseman,  2  Disney  (Ohio)  398. 
See  Jones  on  Corp.  Bonds  and  Mort- 
gages, §  256. 

^  Parkhurst  v.  Cummings,  56 
Maine  155;  Stone  v.  Locke,  46  Maine 
445.  But  see  Millard  v.  Truax,  73 
Mich.  381,  41  N.  W.  328.  On  the 
right  to  collect  compound  interest 
where  provided  for  in  the  terms  of 
the  mortgage,  see  Wrigley  v.  Gill,  74 
Law  J.  Ch.  160  [1905],  92  Law  T. 
491. 
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no  rest  in  the  computation  of  interest  at  that  time,  by  adding  the  in- 
terest then  due  to  the  principal,  should  be  made.°° 

§  1142.  Subsequent  incumbrancers. — ^The  account  binds  subse- 
quent incumbrancers,  though  not  privy  to  the  taking  of  it,  unless  there 
be  fraud  or  collusion.  This  is  the  case  even  with  accounts  settled  be- 
tween the  mortgagor  and  mortgagee  out  of  court.^' 

§  1143.  Fraud  or  mistake. — An  account  may  be  opened  for  fraud 
or  a  particular  error  even  after  a  long  lapse  of  time.'^  The  fraud  or 
error  must  be  particularly  alleged ;  a  general  charge  being  sufficiently 
ansvsrered  by  a  general  denial.^' 

="  Boston  Iron  Co.  v.  King,  2  Cush.         =*  Vernon  v.  Vawdry,  2  Atk.  119. 
(Mass.)  400.  "  Drew  v.  Power,  1  Sch.  k  Let  1^, 

"Wrixon  v.,  Vize,  2  Dru.  &  War.     192;  Kinsman  v.  Barker,  14  Ves.  579. 
192;    Knight   v.    Bamfeild,    1   Vern. 
179. 


CHAPTEE  XXIV 


WHEN  THE  RIGHT  TO  REDEEM  IS  BAEEED 


I.  The  Statute  of  Limitations  Applies  by  Analogy,  §§  1144-1151a 
II.  When  the  Statute  Begins  to  Run,  §§  1152-1161a 
III.  What  Prevents  the  Running  of  the  Statute,  §§  1162-1173 

I.  The  Statute  of  Limitations  Applies  by  Analogy 


Section 

1144.  General  principles. 

1145.  Statute    in    force    determines 

time. 

1146.  Right  to  redeem  and  foreclose 

reciprocal. 

1147.  New  York  rule. 


Section 

1148.  Tennessee  rule. 

1149.  Possession  must  be  adverse. 

1150.  Married  women. 

1151.  Successive       disabilities       of 

mortgagor. 
1151a.  After  foreclosure  and  sale. 


§  1144.  General  principles. — In  general,  except  when  changed  by 
modern  statutes,  the  rule  adopted  by  courts  of  equity  in  regard  to  the 
redemption  of  mortgages  is  in  analogy  with  the  right  of  entry  at  law, 
under  the  old  statute  of  limitations,  21  Jac.  1,  ch.  16,  that  twenty 
years'  possession  by  the  mortgagee  without  any  account  or  acknowledg- 
ment of  a  subsisting  mortgage  is  a  bar,  unless  the  mortgagor  is  within 
some  of  the  exceptions  made  for  disabilities.^    "Otherwise,''  said  Lord 


1  Armory  v.  Lawrence,  3  Cliff. 
(U.  S.)  523;  Slicer  v.  Bank  of  Pitts- 
burg, 16  How.  (U.  S.)  571;  Hughes 
V.  Bfiwards,  9  Wheat.  (U.  S.)  489; 
Dexter  v.  Arnold,  1  Sumn.  (U.  S.) 
109;  Gunn  v.  Brantley,  21  Ala.  633; 
Coyle  V.  Wilkins,  57  Ala.  100;  Good- 
wyn  V.  Baldwin,  59  Ala.  127;  Byrd 
V.  McDaniel,  33  Ala.  18;  Hall  v. 
Denckla,  28  Ark.  506;  Jackson  v. 
Lynch,  129  111.  72,  21  N.  E.  580; 
Locke  V.  Caldwell,  91  111.  417;  Hal- 
lesy  V.  Jackson,  66  111.  139;  Craw- 
ford V.  Taylor,  42  Iowa  260;  Mont- 
gomery, V.  Chadwick,  7  Iowa  114; 
Prisbee  v.  Frisbee,  86  Maine  444, 
29  Atl.  1115;  McPherson  v.  Hay- 
ward,  81  Maine  329,  17  Atl.  164; 
Randall  v.  Bradley,  65  Maine  43; 
Roberts  v.  Littlefield,  48  Maine  61; 
Blethen  v.  Dwinal,  35  Maine  556; 
Phillips  V.  Sinclair,  20  Maine  269; 


Ayres  v.  Waite,  10  Gush.  (Mass.) 
72;  Howland  v.  ShurtlefE,  2  Mete. 
(Mass.)  26,  35  Am.  Dec.  384;  HofE- 
man  v.  Harrington,  33  Mich.  392; 
Cook  V.  Finkler,  9  Mich.  131;  Mc- 
Nair  v.  Lot,  34  Mo.  285,  84  Am.  Dec. 
78;  Bollinger  v.  Chouteau,  20  Mo. 
89;  Clark  v.  Clough,  65  N.  H.  43, 
23  Atl.  526;  Grant  v.  Fowler,  39  N. 
H.  101,  104;  Forest  v.  Jackson,  56 
N.  H.  357,  362;  Green  v.  Cross,  45 
N.  H.  584;  Bates  v.  Conrow,  11  N. 
J.  Eq.  137;  "Wood  v.  Baker,  14  N. 
Y.  S.  821;  Demarest  v.  Wynkoop, 
3  Johns.  Ch.  (N.  Y.)  129,  8  Am. 
Dec.  467,  where  Chancellor  Kent 
cites  many  cases;  Moore  v.  Cable,  1 
Johns.  Ch.  (N.  Y.)  385;  Slee  v.  Man- 
hattan Co.,  1  Paige  (N.  Y.)  48; 
Bailey  v.  Carter,  7  Ired.  Eq.  (N. 
Car.)  282;  Clark  v.  Potter,  32  Ohio 
St.   49;    Ross  v.  Norvell,  1  Wash. 
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Hardwicke,  "it  would  make  property  very  precarious,  and  a  mortgagee 
would  be  no  more  than  a  bailiff  to  the  mortgagor,  and  subject  to  an 
account,  which  would  be  a  great  hardship.""  In  analogy  to  the  same 
statute  the  same  exceptions  are  made  for  disabilities,  and  ten  years  al- 
lowed after  their  removal  within  which  the  right  may  be  asserted,  at 
the  expiration  of  which  time  the  bar  is  complete."  The  right  of  th-e 
mortgagor  to  redeem  being  an  equitable  and  not  a  legal  right,  the 
statute  of  limitations  does  not  strictly  constitute  a  bar  to  a  bill  to  re- 
deem ;  but  equity  adopts  the  statutory  period  of  twenty  years  after  for- 
feiture and  possession  taken  by  the  mortgagee,  beyond  which  the  mort- 
gagor shall  not  be  allowed  to  redeem  if  he  has  paid  no  interest  in  the 
meantime.  Such  lapse  of  time  affords  evidence  of  a  presumption  that 
the  mortgagor  has  abandoned  his  right.*  But  no  lapse  of  time  less 
than  twenty  years  is  a  sufQcient  answer  to  the  mortgagor's  bill  to  re- 
deem where  that  is  the  time  necessary  to  bar  real  actions ;°  and  that  is 
not  a  conclusive  and  absolute  bar,  but  only  affords  a  presumption  of 
fact,  which  may  be  controlled  by  evidence."  But  where  an  absolute 
deed  has  been  given  to  secure  a  loan,  the  grantee's  title  becomes  com- 
plete at  the  close  of  the  statutory  period  and  no  action  is  necessary  to 
divest  the  right  to  redeem.^ 

After  the  mortgagee  has  remained  in  possession  for  twenty  years 
without  accoimting,  or  in  any  way  acknowledging  the  right  of  re- 
demption in  the  mortgagor,  the  latter  can  not  redeem.^  The  posses- 
sion of  the  mortgagee  must  be  unequivocally  adverse  to  the  mortgagor 

(Va.)    14,  17,  1  Am.  Dec.  422;   Ro-  topped  to  claim  a  right  to  redeem. 

gan  v.  Walker,  1  Wis.  527;   Knowl-  Flack  v.  Breman,  45  Tex.  Civ.  App. 

ton  V.  Walker,  13  Wis.  264;  Barron  473,  101  S.  W.  537. 

V.   Martin,   19   Ves.   327,   and   cases  ^  Amory  v.  Lawrence,  3  Cliff.   (U. 

cited;   Blake  v.  Foster,  2  Ball  &  B.  S.)    523.     For  a  brief  statement  of 

387,   402;    Johnson   v.   Mounsey,   40  the  limitation  of  real  actions  in  the 

L.  T.    (N.   S.)    234,  7  Reporter  701.  several  states,   see   chapter  xxvi,   § 

The  rule  applies  to  a  mortgage  in  1193. 

the     form     of    an    absolute    deed.  °  Ayres  v.  Waite,  10  Cush.  (Mass.) 

Fountain  v.  Lewiston  Nat.  Bank,  11  72. 

Idaho  451,  83  Pac.  505.  'Deadman  v.  Yantis,  230  111.  243, 

=■  Anon.,  3  Atk.  313.  82  N.  E.  592.     See  also  Lindberg  v. 

'Beckford   v.    Wade,    17   Ves.    87,  Thomas,    137    Iowa   48,    114    N.   W. 

99;  Jenner  v.  Tracy,  3  P.  Wms.  287,  562. 

n.;  Belch  V.  Harvey,  3  P.  Wms.  287,  *  Stevens    v.    Dedham    Institution 

n.;    White   v.    Ewer,    2    Vent.    340;  for    Savings,   129   Mass.    547;    Dem- 

Price  V.  Copner,  1  S.  &  S.  347.  arest  v.  Wynkoop,  3  Johns.  Ch.   (N. 

^Robinson  v.  Fife,  3  Ohio  St.  551.  Y.)    129,   S   Am.   Dec.   467;    Jackson 

Where     a    period     of    sixty    years  v.   Voorhis,   9   Johns.    (N.   Y.)    129. 

elapsed  from  the  date  of  a  sale  un-  Where   the   mortgagee    remains    in 

der    an    irregular    proceeding,    the  possession    for   twenty   years    after 

heirs    of    the    mortgagor    were    es-  default  to  the  exclusion  of  the  mort- 
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or  person  entitled  to  the  equity  of  redemption.  The  fact  that  he  en- 
tered vdth  the  consent  of  the  owner  makes  his  possession  none  the  less 
adverse,  unless  in  return  he  assumed  some  obligation  to  the  owner.  If 
tiie  mortgagor  was  under  disability,  the  time  of  his  disability  is  to  be 
deducted,  though  he  can  not  avail  himself  of  successive  disabilities.' 
In  analogy  with  the  statute  of  limitations  of  Jac.  1,  and  generally 
adopted  in  this  country,  ten  years  is  allowed  after  the  removal  of  the 
disability  within  which  to  bring  the  action.'^" 

§  1145.  Statute  in  force  determines  time. — The  time  conforms  to 
the  statute  in  force.  In  those  states,  however,  in  which  the  time  of 
limitation  within  which  a  recovery  of  land  may  be  had  has  been 
changed  by  statute  to  a  period  longer  or  shorter  than  twenty  years, 
following  the  analogy  of  those  statutes  the  time  within  which  the 
mortgagor  may  redeem  from  the  mortgagee  in  possession  will  be  the 
same;  as,  for  instance,  the  statute  of  limitations  in  Connecticut  pre- 
scribing fifteen  years  as  the  period  beyond  which  an  entry  shall  not  be 
made,  a  mortgagor  is  there  barred  by  the  lapse  of  this  period  during 
which  the  mortgage  title  has  not  been  recognized  by  the  mortgagee  in 
possession.^^  In  a  few  states  special  statutes  have  been  enacted  with 
reference  to  the  redemption  of  mortgages,  and  a  sjTiopsis  of  these  stat- 
utes, and  of  the  English  statute  upon  which  they  are  founded  as  well, 
is  given  in  a  note.^^ 

gagor  and  without  accounting,  his  time,  provided  there  shall  not  have 

title  becomes   absolute.     Munro   v.  been  an  adverse  possession  for  five 

Barton,  98  Maine  250,  56  Atl.  844.  years.    Raynor  v.  Drew,  72  Cal.  307, 

"Demarest  v.  Wynkoop,  3  Johns.  13  Pac.  866;   Warder  v.  Enslen,  73 

Ch.  (N.  T.)  129,  8  Am.  Dec.  467.  Cal.    291,    14    Pac.    874;    Cohen    v. 

"Lamar   v.   Jones,    3   Har.   &   M.  Mitchell,   68   Cal.   xix,   9   Pac.   649; 

(Md.)   328.  The  right  to  redeem  in  California  is 

"^Fox  v.  Blossom,  17  Blatchf.   (U.  unaffected   by   the   running   of  the 

S.)  352;  Askew  v.  Sanders,  84  Ala.  statute   of   limitations   against   the 

356,  4  So.  167;  Dawson  v.  Hoyle,  58  principal  debt.     Hall  v.  Arnott,  80 

Ala.  44;   Coyle  v.  Wilkins,  57  Ala.  Cal.    348,    22    Pac.    200;    Raynor   v. 

108;  Byrd  v.  McDanlel,  33  Ala.  18;  Drew,  72  Cal.  307,  13  Pac.  866.     In 

Jarvis  v.  Woodruff,  22   Conn.  548;  Kentucky  after  a  mortgagee  of  real 

Skinner  v.    Smith,   1  Day    (Conn.)  property,    or    any   person    claiming 

124;  Crittenden  v.  Brainard,  2  Root  under  him,   has   had  fifteen   years' 

(Conn.)   485.  continued  adverse  possession,  no  ac- 

"In   California  an   action   to   re-  tion  shall  be  brought  by  the  mort- 

deem  a  mortgage  of  real  property  gagor,  or  any  one  claiming  under 

is  barred  after  an  adverse  posses-  him,  to  redeem  it.     G.  S.  1888,  ch. 

sion  of  the  mortgaged  premises  for  71,  art.  iv,  §  16.    Code  1892,  §  2732. 

five  years  after  breach  of  some  con-  In   Mississippi   when   a   mortgagee, 

dition  of  the  mortgage.    Civil  Code  after  a  forfeiture  of  the  mortgage, 

of   Procedure,    1903,    §§    346,    347.  has  obtained  actual  possession,  or 

Under  this  statute  an  action  to  re-  receipt  of  the  profits  or  rent  of  the 

deem,  where  the  mortgagee  is   in  land  mortgaged,  the  mortgagor,  or 

possession,  may  be  brought  at  any  any  person  claiming  through  him. 
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The  time  for  redemption  from  a  mortgage  is  fixed  by  the  laws  in 
force  at  the  time  the  mortgage  is  given,  and  can  not  be  extended  by 
subsequent  legislation.^^  The  parties  are  deemed  to  have  contracted  in 
view  of  the  law  then  in  force,  whether  declared  by  the  courts  or  en- 
acted by  the  legislature,  and  subsequent  laws  or  decisions  are  without 
application.^* 

§1146.  Right  to  redeem  and  foreclose  reciprocal. — The  right  to 
foreclose  and  the  right  to  redeem  are  reciprocals^  Since  the  rights 
of  the  mortgagor  and  mortgagee  are  reciprocal  and  commensurable, 
redemption  under  the  mortgage  is  cut  ofE  at  the  expiration  of  the  same 
time  that  the  right  to  foreclose  is  barred.^"    In  accordance  with  this 


shall  not  bring  suit  to  redeem  but 
within  ten  years  next  after  the  time 
at  which  the  mortgagee  obtained 
such  possession  or  receipt,  unless  in 
the  meantime  an  acknowledgment 
shall  have  been  made  in  writing 
signed  by  the  mortgagee  or  the  per- 
son claiming  under  him.  R.  C.  1880, 
§  2666;  Annot.  Code  1891,  §  2732; 
Tuteur  v.  Brown,  74  Miss.  774,  21 
So.  748;  Little  v.  Teague,  60  Miss. 
129.  In  New  Jersey  if  a  mortgagee 
and  those  under  him  be  in  posses- 
sion of  the  lands  contained  in  the 
mortgage,  or  any  part  thereof,  for 
twenty  years  after  default  of  pay- 
ment by  the  mortgagor,  then  the 
right  or  equity  of  redemption  is 
forever  barred.  Rev.  1877,  p.  507. 
In  North  Carolina  an  action  for  the 
redemption  of  a  mortgage  where  the 
mortgagee  has  been  in  possession, 
or  for  a  residuary  interest  under  a 
deed  of  trust  for  creditors  where 
the  trustee  or  those  holding  under 
him  has  been  in  possession  must  be 
brought  within  ten  years  after  the 
right  of  action  accrued.  Battle's 
Revisal  1873,  p.  149;  Code  Civ.  Pro. 
1891,  §  152.  A  presumption  of 
abandonment  of  this  right  arises 
within  ten  years  after  forfeiture. 
Houck  V.  Adams,  98  N.  Car.  519,  4 
S.  E.  502.  See  also  McFarland  v. 
Cornwell,  151  N.  Car.  428,  66  S. 
E.  454;  Sandling  v.  Kearney,  154 
N.  Car.  596,  70  S.  E.  942.  In  Utah 
seven  years  after  breach  of  the  con- 
dition. 2  Comp.  Laws  1888,  §  3152. 
Under  §  33  of  the  Code  of  Washing- 
ton 1881,  2  Codes  &  Stats.  1897, 
§  4805,  the  action  must  be  brought 


within  two  years.  Parker  v.  Da- 
cres,  2  Wash.  T.  439.  For  the  stat- 
ute in  New  York,  see  post  §  1147. 
See  the  English  Statute  of  3  and  4 
Will.  IV,  ch.  27,  §  28,  providing  for 
bringing  the  action  within  twenty 
years  after  the  mortgagee  obtained 
possession  or  receipt  of  profits.  The 
Real  Property  Limitation  Act  1874, 
§  7,  which  went  into  operation  on 
and  after  January  1,  1879,  makes 
the  period  of  limitation  twelve 
years  instead  of  twenty. 

"Walker  v.  Whitehead,  16  Wall. 
(U.  S.)  314;  Bronson  v.  Kinzie,  1 
How.  (U.  S.)  311,  316;  Allen  v. 
Allen,  95  Cal.  184,  27  Pac.  30;  Ma- 
lony  V.  Fortune,  14  Iowa  417;  Phin- 
ney  v.  Phinney,  81  Maine  450,  17 
Atl.  405;  Cargill  v.  Power,  1  Mich. 
369;  Hollister  v.  Donahoe,  11  S. 
Dak.  497,  78  N.  W.  959.  But  see 
State  Sav.  Bank  v.  Matthews,  123 
Mich.  56,  81  N.  W.  918.  See  ante 
§  1051,  post  §  1321. 

"  Green  v.  Thornton,  8  Cal.  App. 
160,  96  Pac.  382. 

^  Long  V.  Long,  111  Mo.  12,  19  S. 
W.  537;  Green  v.  Cross,  45  N.  H. 
584. 

"Allen  V.  Allen,  95  Cal.  184,  27 
Pac.  30,  30  Pac.  213;  Arrington  v. 
Liscom,  34  Cal.  365,  372,  94  Am. 
Dec.  722;  Cunningham  v.  Hawkins, 
24  Cal.  403,  410.  85  Am.  Dec.  73; 
Grattan  v.  Wiggins,  23  Cal.  16,  34; 
Lord  V.  Morris,  18  Cal.  482;  Koch 
V.  Briggs,  14  Cal.  256,  73  Am.  Dec. 
651;  Haskell  v.  Bailey,  22  Conn. 
569;  Jackson  v.  Lynch,  129  111.  72, 
21  N.  E.  580;  Cassem  v.  Heustis,  201 
111.    208,    66    N.    E.    283;    Fitch    v. 
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maxim,  it  is  held  in  California  that 'in  case  the  debt  is  foreclosed  in 
four  years  the  right  to  redeem  is  barred  by  the  lapse  of  the  same 
period.^'  In  Iowa,  also,  an  action  to  redeem  is  barred  in  ten  years, 
the  same  time  in  which  an  action  at  law  for  the  debt  secured  would 
be  barred.^'  In  that  state  it  is  held  that  where  no  time  for  redemp- 
tion is  specified,  it  should  be  within  a  reasonable  time  as  determined 
by  the  circumstances  of  the  case,  but  in  no  event  can  it  be  delayed 
for  more  than  ten  years.^°  The  same  application  of  the  principle  is 
made  in  Minnesota,  where,  in  analogy  to  a  statute  specially  providing 
that  an  action  to  foreclose  shall  be  commenced  within  ten  years  after 
the  cause  of  action  accrues,  redemption  must  be  made  within  the  same 
time.^"  In  Alabama,  possession  by  the  mortgagee  for  ten  years  after 
the  law  day  without  an  account  of  the  rents  and  profits  or  any  recog- 
nition of  the  mortgagor's  rights,  will  bar  redemption.^"-  The  fact  that 
the  deed  was  not  executed  until  long  after  the  sale  will  not  prevent  the 
statute  from  running.''^  Of  course  this  principle  can  not  be  applied 
where  by  statute,  or  by  operation  of  judicial  construction  of  the  stat- 
ute, a  different  time  is  iixed  for  redemption  from  that  allowed  for  fore- 
closure, as  in  Wisconsin. 

§  1147.     New  York  rule. — ^The  right  of  redemption  in  N"ew  York 
was  formerly  barred  in  ten  years.    It  was  held  that  inasmuch  as  the 


Miller,  200   111.   170,   65  N.   E.   650 
Locke    V.    Caldwell,    91     111.     417 
Green  v.  Turner,  38  Iowa  112,  116 
Caufman  v.  Sayre,  2  B.  Mon.   (Ky.) 
202;  King  v.  Meighen,  20  Minn.  264. 
Otherwise    in    Alabama,    see    post 
§  1192. 

"  Arrington  v.  Llscom,  34  Cal. 
365;  Cunningham  v.  Hawkins,  24 
Cal.  403,  410,  85  Am.  Dec.  73.  A 
mortgage  was  made  In  New  York, 
between  persons  residing  there,  on 
land  in  California.  After  the  mort- 
gagee's right  to  sue  for  the  money 
loaned  was  barred  in  New  York, 
the  mortgagor  sued  in  California  to 
redeem.  It  was  held  that,  as  the 
right  of  action  for  the  loan  was 
barred  in  New  York,  a  suit  to  fore- 
close the  mortgage  was  barred  in 
California.  The  contract  was  gov- 
erned by  the  laws  of  New  York,  but 
the  effect  of  the  deed  by  the  laws 
of  California.  Allen  v.  Allen,  95 
Cal.  184,  27  Pac.  30,  30  Pac.  213. 

"  Albee  v.  Curtis,  77  Iowa  644,  42 
N.  W.  508;  Smith  v.  Foster,  44  Iowa 
442;    Crawford  v.   Taylor,  42  Iowa 


260;  Gower  v.  Winchester,  33  Iowa 
303.  The  time  may  be  extended 
pending  an  appeal  to  the  Supreme 
Court.  Raymond  v.  Whltehouse, 
119  Iowa  132,  93  N.  W.  292. 

"Mahaffy  v.  Faris,  144  Iowa  220, 
122  N.  W.  934,  24  L.  R.  A.  (N.  S.) 
840.  See  also  Coovey  v.  Coppock, 
119  Iowa  486,  93  N.  W.  495. 

^"Rogers  v.  Benton,  39  Minn.  39, 
38  N.  W.  765,  12  Am.  St.  613;  Fisk 
V.  Stewart,  26  Minn.  365;  Parsons  v. 
Noggle,  23  Minn.  328;  King  v.  Mei- 
ghen, 20  Minn.  264;  Holton  v.  Mei- 
ghen, 15  Minn.  69,  80. 

'^  Dixon  V.  Hayes,  171  Ala.  498,  55 
So.  164;  Seawright  v.  Parmer 
(Ala.),  7  So.  201.  See  also  Pitts  v. 
American  Freehold  Land  Mtg.  Co., 
157  Ala.  56,  47  So.  242.  A  suit  to 
have  a  deed  declared  a  mortgage 
will  not  be  barred  until  after  ten 
years  from  the  execution  of  the 
deed.  Gerson  v.  Davis,  143  Ala. 
381,  39  So.  198. 

^^  Summerford  V.  Hammond  (Ala.), 
65  So.  831. 
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statute  of  limitations,  so  far  as  it  limits  the  recovery  of  the  possession 
of  real  property  to  twenty  years,  did  not  apply  to  cases  of  which  a  court 
of  equity  had  peculiar  and  exclusive  jurisdiction,  an  action  by  a  mort- 
gagor for  redemption  or  for  an  accounting  and  recovery  of  possession 
against  a  mortgagee  in  possession  came  within  the  provision  of  the 
statute  limiting  the  time  for  the  commencement' of  actions  not  other- 
wise specified,  and  was  thereby  limited  to  ten  years  from  the  time  the 
right  of  action  accrues.^*  To  a  similar  statute  in  Wisconsin  the  same 
construction  is  given.^*  But  in  the  new  Code  of  New  York  it  is  ex- 
pressly provided  that  the  right  of  redemption  may  be  maintained  by 
the  mortgagor  or  those  claiming  under  him  against  the  mortgagee  in 
possession  or  those  claiming  under  him,  unless  he  or  they  have  con- 
tinuously maintained  adverse  possession  for  twenty  years  after  breach 
of  the  condition.^^  The  construction  of  the  word  "adverse"  was  held 
to  be  its  ordinary  meaning  as  used  in  decisions  prior  to  the  adoption 
of  the  new  section  and  the  mere  possession  of  the  mortgagee  for  twenty 
years,  treating  the  property  as  his  own  without  objection  by  the  mort- 
gagor will  not  necessarily  bar  the  latter's  right  to  redeem.^^ 

§  1148.  Tennessee  rule. — In  Tennessee  it  is  held  that  the  statute 
of  limitations  does  not  apply  to  a  bill  in  equity  to  redeem  a  mortgage, 
because  redemption  can  only  be  enforced  in  equity,  and  the  statute 
does  not  apply  to  cases  belonging  to  the  exclusive  jurisdiction  of  courts 
of  equity.  "But  although  equity  does  not  permit  the  statute  of  limita- 
tions to  be  pleaded  to  the  relief  which  it  affords  to  the  right  of  re- 
demption, yet,  in  the  application  of  that  relief,  it  regards  time  and 
discountenances  stale  demands."^'  The  court  would  doubtless  adopt 
the  period  of  twenty  years  as  affording  a  presumption  of  right  in  the 
mortgagee,  after  analogy  of  the  statute  of  limitations.^*    The  posses- 

""Hubbell  v.  Sibley,  50  N.  Y.  468,  tent  of  the  legislature,  and  to  the 

affirming  5  Lans.  51;  Miner  v.  Beek-  general  policy  of  the  law. 

man,  50  N.  Y.  337,  14  Abb.  Pr.   (N.  =»  Becker  v.  McCrea,  193  N.  Y.  423, 

S.)  1;  Peabody  v.  Roberts,  47  Barb.  86  N.  B.  463. 

(N.  Y.  91)  102;  Tibbs  v.  Morris,  44  ="  Overton    v.    Bigelow,    3    Yerg. 

Barb.    (N.  Y.)    138,  146;    Cleveland  (Tenn.)   513. 

V.    Boerum,    24    N.    Y.    613,    617;    4  =«In     Yarbrough     v.     Newell,     10 

Kent  Com.,  p.  188.  Yerg.    (Tenn.)    376,    the    court,    in 

^Cleveland   Ins.   Co.  v.  Reed,   24  affirming  the  doctrine  laid  down  in 

How.     (U.    S.)     284,    1    Biss.    180;  Overton  v.  Bigelow,  says:    "In  those 

Knowlton  v.   Walker,   13   Wis.   264.  states  of  the  Union  where  the  time 

^"Code    of    Civ.    Procedure     1890,  fixed  by  the  statute  of  limitations 

§  379.     The  construction  of  the  for-  is  twenty  years,  the  courts  of  equity 

mer  statute,  though  conclusively  es-  have  taken  the  same  time   'as  the 

tablished  by  the  decisions,  was  re-  presumption    of   right'    in    a   mort- 

garded  as  being  contrary  to  the  in-  gagee.     But  we  know  of  no   case, 
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sion  of  the  mortgagee  is  consistent  with  the  right  of  the  mortgagor,  un- 
less it  be  continued  long  enough  to  afford  such  a  presumption,  which  a 
shorter  period  than  twenty  years  would  not  give.  But  if  the  mort- 
gagee purchase  an  outstanding  title,  and  hold  it  adversely  to  the  mort- 
gagor with  his  knowledge,  the  statute  which  makes  seven  years'  adverse 
possession  a  bar  to  an  action  to  recover  will  run  in  the  mortgagee's 
favor,  and  will  perfect  the  title  in  him.^^ 

§  1149.  Possession  must  be  adverse. — ^The  mortgagee's  possession 
must  be  unequivocally  adverse  during  the  whole  period,^"  and  there- 
fore if,  at  the  time  of  his  entry,  he  is  entitled  to  an  interest  in  the 
equity  of  redemption,  or  if  he  subsequently  acquires  such  an  interest, 
as,  for  instance,  a  tenancy  for  life,  he  loses  the  benefit  of  the  statute.^^ 
Time  will  not  run  in  his  favor  so  long  as  his  interest  in  the  equity  of 
redemption  continues.  A  mortgagee  is  estopped  to  avail  himself  of 
the  statute  of  limitations  by  a  parol  agreement  with  the  mortgagor 
that  the  former  should  take  and  hold  possession  until  the  debt  should 
be  paid  from  the  rents,  when  the  property  should  be  restored  to  the 
mortgagor.  ^^ 

§  1150.  Married  women. — The  mortgagee's  possession,  when  ad- 
verse, operates  equally  against  a  married  woman  who  has  made  the 
mortgage.  She  is  in  no  way  protected  by  her  coverture  from  the  effect 
of  the  adverse  possession  of  the  mortgagee.  The  adverse  possession  is 
against  the  equitable  right  of  the  mortgagor  to  redeem,  and  the  limi- 
tation is  an  equitable  one  in  analogy  to  the  statute  of  limitations  at 
law;  and  it  is  regarded  as  equitable  that  a  wife  should  lose  her  right 
in  equity  to  redeem  when  there  has  been  such  a  lapse  of  time  as  would 
in  equity  bar  any  other  mortgagor.  The  privileges  and  exemptions  of 
married  women  should  be  curtailed  as  their  separate  rights  in  regard 
to  their  property  are  recognized.  Having  voluntarily  placed  herself 
in  the  position  of  a  mortgagor,  she  must  accept  the  usual  incidents  of 

either  in  this  state  or  any  of  the  Pherson  v.  Hayward,  81  Maine  329, 

other   states   where   the   statute   of  17   Atl.   164;    Simmons   v.    Ballard, 

limitations  is  for  a  shorter  period,  102  N.  Car.  105,  9  S.  E.  495.    Color 

that  the  courts  of  equity  have  re-  of  title  exists  under  a  certificate  of 

duced  the  time  within  which  a  mort-  sale   acquired   by  the   purchaser  at 

gage  may  be  redeemed  to  that  pe-  mortgage     foreclosure.      Olson     v. 

riod."                 ,  Howard,  38  Wash.  15,  80  Pac.  170. 

=»Gudger     v.     Barnes,     4     Heisk.  ^^Hyde  v.  Dallaway,  2  Hare  628; 

(Tenn.)     570;     Wallen    v.    Huff,    5  Raffety  v.  King,  1  Keen  601. 

Humph.  (Tenn.)   91,  94.  "^Higgins  v.  Haberstraw,  76  Miss. 

»°  Phillips   V.    Collinsville   Granite  627. 
Co.,  123  Ga.  830,  51  S.  E.  666;  Mc- 
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the  position,  and  her  equitable  right  to  redeem  is  lost  when  there  has 
been  such  a  lapse  of  time  as  would  bar  the  right  of  any  other  mort- 
gagor.^* 

§  1151.  Successive  disabilities  of  mortgagor. — To  entitle  the  mort- 
gagor to  the  benefit  of  a  disability,  it  must  be  one  that  existed  at  the 
time  the  right  to  redeem  first  accrued;  and  though  if  several  disabili- 
ties existed  together,  the  statute  does  not  begin  to  run  until  the  party 
entitled  to  redeem  has  survived  all  of  them,  yet  successive  or  cumu- 
lative disabilities  are  not  allowed.  "If  disability  could  be  added  to 
disability,"  says  Chancellor  Kent,  "claims  might  be  protracted  to  an 
indefinite  extent;"^*  and  he  quotes  an  expression  of  Lord  Eldon,  that 
"a  right  might  travel  through  minorities  for  two  centuries."  If  the 
statute  has  once  begun  to  run  against  the  mortgagor,  it  is  not  sus- 
pended or  interrupted  by  his  death  and  the  infancy  of  his  heirs  at  that 
time.^^  In  Alabama  a  person  under  disability  may  affirm  or  reject  a 
voidable  sale  within  two  years  after  the  disability  is  removed.  But  in 
no  case  can  such  disafiirmance  be  had  after  twenty  years  have  elapsed.^* 

§  1151a.  After  foreclosure  and  sale. — ^In  many  states,  it  is  pro- 
vided by  statute  that  the  mortgagor  may  redeem  within  a  fixed  period 
after  foreclosure  and  sale.  When  such  period  has  elapsed  the  right  is 
barred,*''  and  the  bar  extends  to  all  persons  holding  under  the  mort- 
gagor.*' However,  where  the  mortgagor  was  not  made  a  party  to  the 
foreclosure  suit,  his  right  to  redeem  is  not  limited  by  the  statute.*' 
Under  these  statutes,  redemption  must  be  exercised  strictly  in  accord- 

"Hanford  v.  Fitch,  41  Conn.  486.  '"Pitts     T.     American     Freehold 

"Demarest  v.  Wynkoop,  3  Johns.  Land  Mtg.  Co.,  157  Ala.  56,  47   So. 

Ch.    (N.   Y.)    129,   139,   8   Am.   Dec.  242. 

467,  and  numerous  cases  cited.    The  °'  Drum  v.  Bryan,  145  Ala.  686,  40 

disabilities  of  the  mortgagee  which  So.    131;     Brown    v.    Webber,    103 

may  give  him  an  extension  of  time  Maine  60,  68  Atl.  456;   Sturgeon  v. 

are  limited  by  the  English  statute  Mudd,   190   Mo.   200,   88    S.   "W.   630. 

to  the  extreme  period  of  forty  years  See  also  Caldwell  v.  Caldwell,  157 

in  all,  under  Stat.  3  and  4,  Wm.  IV,  Ala.   119,   47   So.   268.     In   Indiana, 

ch.  27,  §§  16,  17,  and  to  thirty  years  while  the  right  to   redeem   expires 

under  Stat.  37  and  38  Vict.,  ch.  57.  within  one  year,  title  does  not  pass 

Much   doubt  had   been   entertained  until  the  execution  of  a  deed  to  the 

as  to  the  effect  of  successive  disa-  holder  of  the  certificate  of  sale.  Lu- 

bilities    under    the    former    statute  ken  v.  Fickle,  42  Ind.  App.  445,  84 

until  the  case  of  Borrows  v.  Ellison,  N.  E.  561. 

L.  R.  6  Ex.  128,  where  it  was  de-  ^  Hilton  v.  Meier,  257  111.  500,  100 

cided  that,  when  the  causes  of  dis-  N.  E.  962;   Francestown  Sav.  Bank 

ability  overlap,  the  disability  con-  v.   Silver,  122  Iowa  685,  98  N.  W. 

tinues  subject  to  the  extreme  lim-  498. 

itation  provided.  "^tna  Life  Ins.  Co.  v.  Stryker, 

"Frederick   v.   "Williams,   103   N.  38  Ind.  App.  312,  78  N.  E.  245. 
Car.  189,  9  S.  E.  298. 
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ance  with  their  terms  or  the  mortgagor  will  not  be  entitled  to  equitable 
relief.*"  But  the  time  allowed  by  law  may  be  extended  by  agreement 
of  the  parties,  and  sneh  contract  will  be  enforced.*^  The  evidence  of  the 
agreement  must  be  clear  and  it  must  appear  that  the  mortgagor  relied 
upon  the  agreement.*^  Such  an  agreement  will  not  affect  an  assignee 
who  has  no  notice  of  it.*^  In  order  for  a  wife  to  redeem  from  the  mort- 
gage of  her  husband  she  must  assert  her  right  within  the  statutory 
period.**  And  this  rule  has  been  held  to  apply  where  the  wife  was  not 
made  a  party  to  the  foreclosure  proceedings.*'  A  junior  mortgagee 
must  generally  redeem  within  the  statutory  period  provided  for  the 
original  mortgagor.*"  But  where  a  second  mortgagee  is  not  made 
a  party  to  the  foreclosure  proceedings,  the  time  allowed  for  redemp- 
tion rests  with  the  discretion  of  the  court.*^  Where  the  statute  pre- 
scribes the  time  within  which  a  judgment  creditor  may  redeem,  he 
must  bring  his  action  within  the  time  fixed.*' 

II.    When  the  Statute  Begins  to  Bun 

Section  Section 

1152.  Mortgage    relation    must    be     1158.  Constructive  possession. 

terminated.  1159.  Possession  by  mortgagee  after 

1153.  As  to  a  Welsh  mortgage.  payment  of  debt. 

1154.  Remaindermen.  1160.  When    junior    mortgagee's 

1155.  Effect  of  mortgagor  retaining  right  accrues. 

possession  of  part  of  prem-  1161.  When   statute   begins   to   run 
ises.  after  foreclosure  sale. 

1156.  When  cause  of  action  accrues.  1161a.  Laches. 

1157.  Burden    on    mortgagor    after 

twenty  years'  possession  by 
mortgagee. 

§  1152.  Mortgage  relation  must  be  terminated. — So  long  as  the 
relation  of  mortgagor  and  mortgagee  exists  the  statute  does  not  com- 
mence to  run  in  favor  of  either  the  mortgagor  or  the  mortgagee.^  That 
relation  must  be  terminated  in  some  way  before  either  party  in  pos- 

"  Stewart  v.  Winner   (Kans.),  75  ""Heinroth  v.  Frost,  250  111.  102, 

Pac.  491.  95  N.  E.  65. 

"  Taggart  v.  Blair,  215  111.  339,  74  «  Rodman  v.   Quick,  217   III.  162, 

N.  B.  372.     See  also  Bickel  v.  Wes-  75  N.  E.  465. 

singer,  58  Ore.  98,  113  Pac.  34.  « Hilton  v.  Meier,  257  111.  500,  100 

"Kenmare  Hard  Coal  &c.  Co.  v.  N.  E.  962;   Meier  v.  Hilton,  257  111. 

Riley,   20   N.   Dak.   182,   126   N.   W.  174,    100    N.    E.    520;    Heinroth    v. 

241.  Frost,  250  111.  102,  95  N.  E.  650. 

"Matney  v.  Williams,  28  Ky.  L.  ^Crawford  v.  Taylor,  42  Iowa  260; 

494,  89  S.  W.  678.  Green  v.  Turner,  38  Iowa  112,  118; 

"Luken  v.   Fickle,  42  Ind.  App.  Waldo  v.  Rice,   14  Wis.   286.     See 

445,  84  N.  E.  561.  also  Babcock  v.  Wyman,  19  How. 

"'Northwestern      Trust      Co.      v.  (U.    S.)    289,   affirming  Wyman  v. 

Ryan,  115  Minn.  143,  132  N.  W.  202.  Babcock,  2  Curtis  (U.  S.)  386;  Coe 
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session  can  interpose  the  statute  of  limitations  as  a  defense  against 
the  other.  As  against  the  mortgagor  this  relation  is  generally  termi- 
nated when  the  mortgagee,  after  a  breach  of  the  condition,  enters  and 
holds  possession  of  the  mortgaged  property,^  or  obtains  possession  on  an 
execution.  Such  possession,  whether  it  be  for  the  purpose  of  fore- 
closure,^ or  for  the  purpose  of  wresting  the  property  from  the  mort- 
gagor, is  equally  effectual.  When,  however,  by  the  terms  of  the  mort- 
gage, or  by  subsequent  agreement,  the  mortgagee  is  to  take  and  hold 
possession  of  the  property  until  he  shall  satisfy  his  claim  from  the 
rents  and  profits,  his  possession  does  not  become  adverse  until  his  de- 
mand has  been  satisfied  from  this  source,  or  he  asserts  an  absolute  title 
in  himself,  and  gives  distinct  notice  of  it  to  the  mortgagor.*  The  right 
of  redemption  is  not  lost  by  lapse  of  time  when  the  mortgagor  remains 
in  possession  for  himself  and  not  for  the  mortgagee."*  Where  a  mort- 
gagee enters  into  possession  of  the  mortgaged  premises  under  a  void 
foreclosure,  he  is  presumed  to  hold  as  mortgagee  in  possession,  and 
limitation  does  not  run  in  his  favor,  or  in  favor  of  his  grantees,  against 
a  suit  by  the  mortgagor  to  enforce  the  right  of  redemption,  and  to  an 
accounting,  which  is  a  continuing  right,  unless  there  is  an  actual  no- 
tice to  the  mortgagor  that  they  claim  to  hold  in  some  other  right  ad- 
verse to  the  mortgage.^ 

Inasmuch  as  an  ineffectual  sale  under  a  power  or  an  irregular  and 
void  foreclosure  by  suit  operates  as  an  assignment  of  the  mortgage,'' 
and  the  mortgage  relation  still  continues  between  the  purchaser  at 
such  void  sale  and  the  owner  of  the  equity  of  redemption,  the  right 
of  redemption  continues,  and  the  statute  of  limitations  does  not  begin 
to  run  against  the  right  until  actual  notice  is  given  to  such  owner  by 
the  party  in  possession  under  such  void  sale  that  he  claims  to  hold  in 
some  other  right  than  that  of  mortgagee  or  assignee  of  the  mortgage, 
or  he  clearly  makes  it  known  by  his  acts  that  he  holds  adverse  to  the 
mortgage.^ 

V.   Finlayson,   41   Fla.   169,   26   So.  Cal.    314;    Hunter   v.    Coffman,    74 

704;  Jones  v.  Foster,  175  111.  459,  51  Kans.  308,  86  Pac.  451;   McPherson 

N.  B.  862;   Rockwell  v.  Servant,  54  v.  Hayward,  81  Maine  329,  17  Atl. 

111.    251;    Humphrey    v.    Hurd,    29  164;   Quint  v.  Little,  4  Maine  495; 

Mich.  44.  Anding  v.  Davis,  38  Miss.  574,  77 

''Stevens   v.    Dedham    Institution  Am.  Dec.  658;   Kohlheim  v.  Harri- 

for   Savings,   129   Mass.   547;    Pom-  son,  34  Miss.  457. 

eroy  v.  Winship,  12  Mass.  514.  » Bird  v.  Keller,  77  Maine  270. 

'  Montgomery     v.      Chadwick,     7  '  Rigney  v.  De  Graw,  100  Fed.  213. 

Iowa  114;   Bailey  v.  Carter,  7  Ired.  'See  ante  §  812. 

Eq.   (N.  Car.)   282.  » Rigney  v.  De  Graw,  100  Fed.  213; 

*  Warder  v.   Enslen,   73   Cal.   291,  Haskins  v.  Hawkes,  108  Mass.  379, 

14  Pac.  874;   Frink  v,  Le  Boy,  49  382,  384;    Budd  v.  Collins,   69   Mo. 
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§  1153.  As  to  a  Welsh  mortgage. — ^A  mortgage  containing  such  an 
agreement  is  in  the  nature  of  a  "Welsh  mortgage,  and  from  the  very 
nature  of  the  agreement  it  is  constantly  renewed  by  the  receipt  of  the 
rents  and  profits  in  payment  of  interest  or  in  discharge  of  the  debt. 
The  mortgagee's  possession  is  of  the  essence  of  the  contract;  he  holds 
the  estate  subject  to  perpetual  account.®  Time  will  not  bar  the  mort- 
gagor, unless  the  mortgagee  disclaims  the  mortgage  and  gives  him 
notice  in  effect  that  he  holds  in  defiance  of  his  title;  or  a  sufBcient 
length  of  time  to  constitute  a  bar  has  elapsed  since  the  principal  and 
interest  of  the  mortgage  has  been  paid  from  the  rents  and  profits.^" 
The  mortgagor  could  in  equity,  doubtless,  compel  an  account,  which 
would  show  when  the  mortgage  was  paid.^^ 

§  1154.  Remaindermen. — The  mortgagee's  possession  runs  against 
those  entitled  to  the  estate  in  remainder  as  well  as  against  the  tenant 
for  life;  and  if  his  possession  has  continued  for  twenty  years  before 
the  title  of  the  remainderman  accrued,  the  bar  is  as  effectual  against 
him  as  it  was  against  the  life-tenant,  who  had  the  immediate  right 
to  redeem  during  the  whole  period  of  his  possession.^^  The  rule  is  the 
same  in  case  the  tenancy  during  the  possession  was  by  the  curtesy,^' 
or  by  right  of  dower.^* 

§  1155.  Effect  of  mortgagor  retaining  possession  of  part  of  prem- 
ises.— If  the  mortgagor  retains  possession  of  a  part  of  the  mortgaged 
premises,  though  the  mortgagee  be  in  possession  of  the  remainder,  no 
lapse  of  time  will  bar  the  right  of  redemption  of  the  entire  estate.^' 
The  right  existing  as  to  any  part,  it  must  exist  as  to  the  whole,  for  as  a 
general  rule  there  can  be  no  redemption  of  separate  parts.    If  the 

129;  Smith  v.  Sntith,  15  N.  H.  55;  "Fulthorpe    v.    Foster,    1    Vern. 

Miner  v.  Beekman,  50  N.  Y.  337;  477. 

Quinn  v.  Quinn,  27  Wis.  168,  170.  "  Harrison  v.  Hollins,  1  S.  &  S. 

•Morgan  v.  Morgan,  10  Ga.  297;  471;    Dallas  v.  Floyd,  6   Sim.  379; 

Marks  v.  Pell,  1  Johns.  Ch.  (N.  Y.)  Ashton  v.  Milne,  6  Sim.  369.   Where 

594;  Fenwick  v.  Reed,  1  Mer.  114;  a     remainderman     allowed     twelve 

Orde  V.  Heming,  1  Vern.  418;  Balfe  years  to  elapse  without  taking  any 

V.  Lord,  2  Dr.  &  War.  480.     So  un-  action   or   asserting   his    rights   he 

der  an  arrangement  for  repayment  was  held  to  be  guilty  of  such  laches 

by  annuities.     Teulon  v.  Curtis,  1  as  would  bar  his  right  to  redeem. 

Younge  610.  Deadman  v.  Yantis,  230  111.  243,  82 

"Yates  V.  Hambly,  2   Atk.   360;  N.  E.  592. 

Longuet  v.  Scawen,  1  Ves.  Sen.  402;  »  Anon  2  Atk.  333. 

Alderson  v.  White,  2  De  G.  &  J.  97;  "  Lockwood  v.  Lockwood,  1  Dav. 

Talbot    v.    Braddill,    1    Vern.    394;  (U.  S.)  295. 

Lawley  v.  Hooper,  3  Atk.  278,  280;  "Burke  v.  Lynch,  2  Ball  &  B.  426; 

Fenwick  v.  Reed,  1  Mer.  114.  Rakestraw  v.  Brewer,  Sel.  Gas.  in 

Ch.  56. 
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mortgagor  has  constructive  possession,  as  when  the  mortgagee  has  en- 
tered under  a  lease,  or  an  agreement  amounting  equitably  to  a  lease, 
the  statute  will  not  begin  to  run  against  the  right  of  redemption  until 
the  mortgagee  ceases  to  hold  under  such  lease.^° 

It  may  happen,  however,  that  a  part  of  an  estate  may  become  irre- 
deemable while  redemption  is  not  lost  as  to  the  residue.^' 

§  1156.  When  cause  of  action  accrues. — The  cause  of  action  ac- 
crues when  the  mortgagee  enters  into  possession,  not  when  the  money 
secured  by  the  mortgage  becomes  due.^*  Until  then  the  plaintiff  has 
no  occasion  for  this  remedy  to  regain  possession.  The  possession 
may  be  explained,  so  that  it  is  not  so  much  the  possession  itself  as  the 
nature  of  it  that  operates  as  a  bar  to  the  right  to  redeem ;  but  the  pre- 
sumption is  that  the  possession  is  adverse  after  an  entry  upon  a  de- 
fault in  the  mortgage.  When  the  mortgagee  has  entered,  not  as  mort- 
gagee only,  but  by  virtue  of  having  a  limited  interest  in  the  equity  of 
redemption,  as,  for  instance,  a  life  estate,  it  is  held  that  time  will  not 
run  in  his  favor  during  the  continuance  of  that  interest,  for  it  would 
be  his  duty  to  keep  down  the  interest  on  his  mortgage  in  favor  of  the 
remaindermen.^^  But  it  is  held  in  Mississippi  that  the  manner  in 
which  the  mortgagee  obtains  possession  is  immaterial  so  long  as  it  is 
not  obtained  by  fraud.  His  title  becomes  complete  at  the  end  of  ten 
years,  either  upon  obtaining  and  holding  actual  possession  or  on  the 
receipts  of  the  rents  and  profits  for  the  statutory  period  and  it  is  im- 
material that  only  a  part  of  the  mortgagees  surrendered  possession.^" 

As  against  the  owner  of  the  equity  of  redemption,  the  statute  does 
not  begin  to  run  until  the  mortgagee  takes  actual  and  open  possession 
of  the  mortgaged  premises;  and  it  does  not  begin  then  if  he  holds 

"Archbold  v.  Scully,  9  H.  L.  360;  title,  there  was  no  occasion  for  de- 
Drummond  v.  Sant.  L.  R.  6  Q.  B.  aiding  this  point.  In  Nebraska  it 
763.  is  held  that  the  right  of  action  to 
"Lake  v.  Thomas,  3  Ves.  Jun.  17.  redeem  does  not  accrue  until  the 
"Hubbell  v.  Sibley,  50  N.  Y.  468;  mortgagee  takes  possession  on  de- 
Miner  V.  Beekman,  50  N.  Y.  337,  14  fault  and  it  is  not  barred  until  ten 
Abb.  Pr.  (N.  S.)  1;  Peabody  v.  Rob-  years  from  the  date  of  taking  pos- 
erts,  47  Barb.  (N.  Y.)  91;  "Waldo  v.  session.  Clark  v.  Hannafeldt,  79 
Rice,  14  Wis.  286;  Knowlton  v.  Nebr.  566,  113  N.  W.  135. 
Walker,  13  Wis.  264.  In  Miner  v.  ^Seagram  v.  Knight,  L.  R.  2  Ch. 
Beekman,  50  N.  Y.  337,  it  was  sug-  App.  628,  632,  per  Chelmsford,  L. 
gested  that  perhaps  the  cause  of  C;  Raffety  v.  King,  1  Keen  601, 
action  does  not  accrue  so  long  as  618;  Reeve  v.  Hicks,  2  S.  &  S.  403. 
the  mortgagee  continues  in  posses-  Story's  Bq.  Jur.,  §  1028. 
sion  avowedly  as  mortgagee,  with-  =°  Garrett  v.  Ellis,  98  Miss.  1,  52 
out  claiming  in  fee  or  by  any  other  So.  451.  See  also  Haggart  v.  Wile- 
title;  but  as  in  that  case  the  mort-  zinski,  143  Fed.  22. 
gagee    claimed    by    a    foreclosure 
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merely  under  his  mortgage  title  and  recognizes  the  mortgagor's  right 
of  redemption.''^ 

An  action  by  a  widow  to  redeem  from  a  foreclosure,  had  in  the  hus- 
band's lifetime,  to  which  she  was  not  a  party,  of  a  mortgage  given  by 
the  husband  alone  for  the  purchase-price  of  land,  is  not  barred  until 
the  lapse  of  the  statutory  period  after  the  death  of  the  husband,  for 
her  right  to  redeem  did  not  come  into  existence  until  the  death  of  the 
husband.^^ 

§  1157.  Burden  on  mortgagor  after  twenty  years'  possession  by 
mortgagee. — After  twenty  years'  possession  by  the  mortgagee  it  lies 
with  the  mortgagor  to  show  that  the  eSect  is  not  a  bar  of  his  right  of 
redemption.  The  onus  lies  on  the  mortgagor  to  show  that  fact,  in 
order  to  defeat  the  effect  of  the  possession.''*  The  presumption  is  that 
the  right  of  redemption  is  gone  after  the  mortgagee's  possession  has 
continued  for  this  period  of  time.  But  any  act  done  or  acknowledg- 
ment made  by  him  in  the  meantime,  evincing  his  recognition  of  the 
mortgage  as  such,  may  be  offered  to  repel  this  presumption.  Although 
possession  by  the  mortgagee  has  continued  long  enough  to  give  him 
presumptive  title,  the  nature  of  his  possession  is  what  really  deter- 
mines the  rights  of  the  parties,  and  a  great  variety  of  facts  and  cir- 
cumstances may  be  adduced  to  show  it  is  by  virtue  of  the  mortgage 
only,  and  consequently  does  not  bar  the  right  to  redeem.^* 

A  bill  to  redeem  which  shows  that  the  mortgagee  has  been  in  pos- 
session for  twenty  years  or  more  must  distinctly  aver  the  grounds  upon 
which  the  possession  does  not  constitute  a  bar.  Twenty  years'  posses- 
sion under  a  de  facto  foreclosure  is  a  bar  to  redemption,  though  the 
proceedings  were  irregular,  unless  the  mortgagor  shows  circumstances 
which  repel  the  presumption  of  title  in  the  mortgagee.'"*  A  bill  brought 
thirty-four  years  after  the  maturity  of  the  mortgage,  which  averred 
that  the  mortgagee's  possession  was  not  continuous  and  adverse  for 
the  period  of  twenty  years,  but  did  not  aver  that  the  possession  was 
taken  within  that  period,  and  gave  no  excuse  for  the  delay  in  bringing 
the  bill,  was  dismissed,  because  the  averments  were  too  uncertain  to 
found  a  right  to  redeem  upon.^'  When  a  creditor  having  two  mort-  . 
gages  of  different  priorities  upon  the  same  property  for  different  debts, 

^  Waldo    V.    Rice,    14    Wis.    286;  « Robinson  v.  Fife,  3  Ohio  St  551. 

Knowlton   v.   Walker,   13   Wis.   264.  =*Slicer  v.  Bank  of  Pittsburg,  16 

==Barr  v.  Vanalstine,  120  Ind.  590,  How.   (U.  S.)   571;   Brobst  v.  Brock, 

22  N.  E.  965.  10  Wall.  (U.  S.)  519;  Nelson  v.  Rat- 

"Per  Sir  William  Grant  in  Bar-  liff,  72  Miss.  656,  18  So.  487. 

ron  V.  Martin,  19  Ves.  326.  » Reynolds  v.  Green,  10  Mich.  355. 
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enforces  the  junior  mortgage  and  bids  in  the  property  at  the  sale,  and 
then  enforces  the  prior  mortgage,  he  opens  the  right  of  redemption 
from  the  first  sale.^^ 

§  1158.  Constructive  possession. — Mere  constructive  possession  by 
the  mortgagee  for  twenty  years  will  not  raise  a  presumption  that  the 
title  has  become  absolute  in  him;  and  the  fact  that  the  mortgaged 
premises  were  wild,  uncleared  lands  will  not  avail  a  mortgagee  as 
against  the  mortgagor,  although  the  former  has  the  legal  title,  and  the 
courts  have  adopted  a  rule  as  to  such  lands  that  the  possession  follows 
the  right;  for  the  purpose  of  the  rule  is  to  protect  the  owner  of  such 
lands  from  intrusion  and  trespass.^'  Nothing  short  of  actual  posses- 
sion by  the  mortgagee,  continued  for  the  time  required  by  statute, 
without  accounting  or  admitting  that  he  is  merely  a  mortgagee,  but 
under  a  claim  of  absolute  ownership,  will  avail  to  convert  his  mort- 
gage title  into  a  title  absolute  in  equity.  ^°  Payment  of  taxes  on  wild 
land  will  not  avail.^"  An  occasional  occupation  of  the  premises  will 
not  avail.  The  occupation  must  be  a  continuous  and  notorious  one, 
adverse  to  the  right  to  redeem.^^ 

But  where  the  premises  consist  of  a  farm,  part  of  which  is  improved 
and  has  a  house  upon  it,  and  the  possession  of  the  whole  is  so  far  ad- 
verse as  to  cause  the  time  to  commence  running  against  the  right  to 
redeem,  a  temporary  interruption  of  the  actual  residence  of  the  mort- 
gagee upon  the  land,  caused  by  the  destruction  of  the  house,  will  not 
prevent  the  statute  from  continuing  to  run,  if  the  mortgagee  con- 
tinues to  exercise  all  such  acts  of  ownership  and  dominion  as  the  na- 
ture of  the  land  and  its  condition  admits  of  .^^  Where  the  mortgagee 
exercises  all  the  rights  of  ownership  over  mortgaged  premises  adjoin- 
ing land  occupied  by  him,  such  acts  will  constitute  possession.^' 

Where  after  the  death  of  the  mortgagor  his  widow  paid  the  mort- 
gage debt  and  inventoried  the  land  as  that  of  her  husband,  and  occu- 
pied thb  premises  as  a  homestead,  the  widow's  possession  was  held  not 
to  be  adverse  as  against  the  heir,  and  laches  in  redeeming  was  not 
imputable.'* 

«Coler  V.  Earth,  24  Colo.  31,  48  Wynkoop,  3  Johns.  Ch.  (N.  Y.)  129, 

Pac.  656.  8  Am.  Dec.  467. 

•»  Locke  V.  Caldwell,  91  111.  417;        =°  Locke  v.  Caldwell,  91  111.  417; 

Moore   v.    Cable,   1   Johns.   Ch.    (N.  Bollinger  v.  Chouteau,  20  Mo.  89. 
Y.)  385,  387;  Slee  v.  Manhattan  Co.,        ''Humphrey  v.  Hurd,  29  Mich.  44. 
1  Paige  (N.  Y.)  48.  '^  Clark  v.  Potter,  32  Ohio  St.  49. 

^  McPherson      v.      Hayward,      81        ^  Becker  v.  McCrea,  119  App.  Div. 

Maine    329,    17   Atl.    164;    Miner  v.  56,  103  N.  Y.  S.  963. 
Beekman,  50  N.  Y.  337;  Demarest  v.        "Hunter  v.  Dennis,  112  111.  568. 

SO — Jones  Mtg. — Vol.  II. 
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A  conveyance  by  the  mortgagee  purporting  to  give  an  absolute  title 
to  the  mortgaged  property  does  not  work  a  disseisin  of  the  mortgagor, 
but  passes  only  the  mortgage  title.^^  N"or  does  an  absolute  convey- 
ance of  a  portion  of  the  mortgaged  premises  by  the  mortgagor  while 
the  mortgagee  is  in  possession  disseise  him  or  interrupt  his  posses- 
sion.'" But  if  for  twenty  years  the  mortgagor  has  paid  neither  prin- 
cipal nor  interest,  and  there  have  been  no  dealings  between  him  and 
the  mortgagee,  there  is  presumptive  evidence  of  foreclosure.^' 

§  1159.  Possession  by  mortgagee  after  payment  of  debt. — After  a 
mortgagee  in  possession  has  received  payment  of  the  debt,  he  really 
holds  the  property  in  trust  for  the  mortgagor,  and  the  statute  of  limi- 
tations will  not  run  in  his  favor  until  by  some  further  act  he  shows 
that  his  possession  and  claim  have  become  adverse.  This  rule  is  equally 
applicable  to  the  case  of  an  absolute  deed  given  to  secure  a  debt  and 
treated  by  the  law  as  a  mortgage.^*  The  statute  does  not  begin  to  run 
against  the  right  to  redeem  such  a  mortgage  until  a  tender  and  re- 
fusal of  the  money  secured  by  itf  or  at  least  until  the  mortgagee 
denies  the  right  of  the  mortgagor  to  redeem  and  the  mortgagor  has 
actual  notice  of  such  denial,  or  of  the  mortgagee's  adverse  holding, 
as  in  cases  where  the  mortgagee  has  entered  under  an  agreement  to 
account  for  the  rents.*" 

The  possession  of  a  mortgagee  after  he  has  received  payment  of  the 

'^Dexter  v.  Arnold,  2  Sumn.   (U.  years,  without  a  recognition  of  the 

S.)    108;    Humphrey    v.    Hurd,    29  mortgage  title,  or  any  account  kept 

Mich.  44;  Daniels  v.  Mowry,  1  R.  I.  upon  the  footing  of  it,  becomes  a 

151.  subject  of  equitable  bar  to  redemp- 

^°  "Possession  in  the  mortgagee  tion,  notwithstanding  a  clear  title 
must  at  its  commencement  have  to  redemption  in  the  one  party,  and 
been  taken  under  the  engagement,  on  the  other  a  continued  misappli- 
which  equity  always  implies,  to  ac-  cation  of  the  rents  and  profits  of 
count  as  a  bailiff  for  the  rents  and  the  estate  committed  to  his  care, 
profits  with  the  mortgagor,  and  to  contrary  to  his  engagement,  and  a 
apply  them  to  the  discharge  of  the  continued  breach  of  duty,  from  the 
mortgage  debt.  If  this  be  not  punc-  beginning  to  the  end  of  the  period, 
tually  and  regularly  done,  and  the  in  omitting  to  keep  the  account." 
account  fairly  and  properly  kept  by  Cholmondeley  v.  Clinton,  2  Jac.  & 
the  mortgagee,  it  is  a  violation  of  W.  187,  per  Sir  Thomas  Plumer, 
the  implied  engagement  under  which  Master  of  the  Rolls, 
he  holds  the  possession.  The  pos-  "  Hurd  v.  Coleman,  42  Maine  182; 
session  is  all  along  consistent  with  Blethen  v.  Dwinal,  35  Maine  556; 
the  equitable  title  of  the  mortgagor,  Phillips  v.  Sinclair,  20  Maine  269. 
who  may  be  disabled  by  poverty  and  ''  Green  y.  Turner,  38  Iowa  112. 
distress  to  enforce  the  account  and  ^Wilson  v.  Richards,  1  Nebr.  342. 
redemption.  Yet  such  is  the  preva-  "Yarbrough  v.  Newell,  10  Yerg. 
lence  of  analogy  in  equity  that,  even  (Tenn.)  376;  Hammonds  v.  Hop- 
under  such  circumstances,  the  pos-  kins,  3  Yerg.  (Tenn.)  525. 
session  of  the  mortgagee  for  twenty 
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debt  will  not  be  regarded  as  a  holding  adversely  to  the  mortgagor, 
unless  some  act  other  than  mere  possession  under  the  mortgage  fee 
shown  to  establish  the  adverse  character  of  his  possession.  Aiter  pay- 
ment he  holds  the  premises  for  the  mortgagor  as  a  trustee.*^ 

§  1160.  When  junior  mortgagee's  right  accrues. — ^The  right  to  re- 
deem a  junior  mortgage  accrues  at  its  maturity,  so  that  the  statute  of 
limitations  then  begins  to  run  against  it ;  though  it  has  been  suggested 
that  it  may  begin  to  run  upon  the  maturity  of  the  prior  mortgage.^^ 

The  right  of  a  remainderman  to  redeem  from  a  mortgagee  in  pos- 
session under  the  owner  of  a  precedent  estafe  does  not  begin  to  run 
until  that  estate  is  terminated.*^ 

§  1161.  When  statute  begins  to  run  after  foreclosure  sale. — After 
a  foreclosure  sale  the  statute  runs  from  the  expiration  of  the  year  of 
redemption.  Where  a  purchaser  under  a  foreclosure  sale  relied  upon 
the  statute  of  limitations  to  sustain  his  title  against  redemption  by 
the  mortgagor,  it  appeared  that  the  suit  to  redeem  was  commenced 
about  twenty-one  years  after  the  recovery  of  judgment,  in  the  fore- 
closure suit  and  the  sale  under  it,  but  a  little  less  than  twenty  years 
from  the  time  the  purchaser  was  entitled  to  a  deed  of  the  land,  one 
year  being  allowed  by  law  after  the  sale  for  redemption.  It  was  held, 
however,  that  the  suit  to  redeem  was  seasonably  brought,  because  the 
mortgagor  was  entitled  to  the  possession  during  the  year  without  any 
liability  to  account  for  the  rents  and  profits,  and  the  purchaser  in  the 
meantime  had  only  a  certificate  of  purchase,  and  no  legal  title  or  right 
to  the  property  vested  in  him  until  he  received  a  deed  from  the  officer 
after  the  expiration  of  the  year.  The  mere  recovery  of  judgment  did 
not  terminate  the  relation  of  mortgagor  and  mortgagee,  and  during 
the  year  allowed  for  redemption  the  mortgage  remained  a  lien  upon 
the  premises.** 

§  1161a.  laches. — A  lapse  of  time  less  than  that  prescribed  by  the 
statute  of  limitations  may  be  a  bar  to  redemption.  Thus,  a  mortgagor 
who,  kaowing  that  the  property  has  been  sold  under  foreclosure,  waits 
more  than  seven  years  before  taking  any  step  to  assert  his  rights,  can 
not  then  claim  that  the  sale  was  void  on  account  of  his  imprisonment 
at  the  time  of  the  sale,  though  he  was  released  a  few  months  after- 

"  Green  v.   Turner,   38   Iowa  112.        "Fogal  v.  Pirro,  17  Abb.  Pr.   (N. 
"Gower   v.   Winchester,   33    Iowa    Y.)  113,  10  Bosw.  100. 
303.  "Rockwell  v.  Servant,  63  III.  424. 
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ward.  His  claim  to  redeem  will  be  adjudged  stale.*^  In  a  similar 
case  where  the  mortgagor  accepted  the  benefits  of  a  sale  on  foreclosure 
and  remained  silent  for  more  than  eight  years,  during  which  time  the 
property  had  increased  in  value,  he  was  held  to  be  guilty  of  such 
laches  as  would  deprive  him  of  the  right  to  redeem,  unless  he  could 
show  that  the  sale  was  absolutely  invalid.**  It  has  been  held  in  Ken- 
tucky, however,  that  the  laches  of  the  mortgagor  in  failing  to  assert 
his  right  to  redeem  is  of  no  more  importance  than  the  laches  of  the 
mortgagee  in  failing  to  enforce  his  lien,  and  redemption  was  allowed 
after  a  period  of  fourteen  years  had  elapsed.*^  But  mere  lapse  of  time 
alone  will  not  bar  the  right,  provided  action  is  commenced  before  the 
expiration  of  the  statutory  period.*'  Where  the  facts  as  to  the  rights 
of  the  parties  and  the  status  of  the  account  are  withheld  from  the 
mortgagor,  laches  will  not  bar  redemption,  particularly  when  no  in- 
jury results  to  the  mortgagee.*" 

III.    What  Prevents  the  Running  of  the  Statute 

Section  Section 

1162.  An   acknowledgment  will   not     1167.  Acknowledgment  by  letter. 

be   inferred   from  equivocal    1168.  Acknowledgment     by     assign- 
expressions,  ment. 

1163.  Acknowledgment  after  twenty     1169.  By  recital  in  deed. 

years.  1170.  By   foreclosure  proceedings. 

1164.  Acknowledgment    to    a    third     1171.  Verbal   acknowledgment. 

person.  1171a.  Where     mortgagee     attorney 

1165.  Mortgagee's     acknowledgment  for  mortgagor. 

binding  upon  all  who  hold     1172.  Effect  of  filing  bill  to  redeem, 
under  him.  1173.  Statute  must  be  pleaded. 

1166.  By  rendering  an  account. 

§  1162.  An  acknowledgment  will  not  be  inferred  from  equiTOcal 
expressions. — A  mortgagee,  in  answer  to  a  letter  written  him  by  the 
solicitor  of  a  subsequent  incumbrancer,  replied  by  letter,  saying:  "I 
deny,  though  with  all  due  courtesy,  the  claim  of  your  client.  I  need 
only  add  that,  if  he  were  entitled  to  the  account,  it  would  be  of  no 
use,  as  the  rents  and  profits  of  the  estate  have  never  been  sufficient  to 

"Fraker  v.   Houck,   36  Fed.   403.  zier  v.  Farrier   (Ala.),  65  So.  364; 

See  also   Schlawig  v.  Fleckenstein,  Tukey  v.  Reinholdt   (Iowa),  130  N. 

80  Iowa  668,  45  N.  W.  770.    See  ante  W.  727;  Potter  v.  Schaffer,  209  Mo. 

§§   1054,  1922.  586,  108  S.  W.  60.    Where  the  mort- 

""Chace  v.  Morse,  189  Mass.  559,  gagor   failed   to   assert   for  twenty; 

76  N.  E.  142.  three    months,    during   which   time 

•"  Tucker   v.    Witherbee,    130    Ky.  the  mortgagee   made   extensive  im- 

269,  113  S.  W.  123.  provements,    trebling   the   value   of 

"  Cox   V.   American   Freehold   &c.  the  property,   an   action  to   redeem 

Co.,  88  Miss.  88,  40  So.  739.  was   held   to   be  barred   by   laches. 

""Cusick    V.    Spencer,    149    Mich.  Roby   v.    Smith    (Mo.),   168    S.   W. 

434,  112  N.  W.  1111.    See  also  Do-  965. 
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pay  the  interest  of  the  first  charge."  It  was  contended  that  by  this 
letter  he  acknowledged  that  he  held  under  a  mortgage  title,  and  that 
this  was  all  that  was  necessary ;  but  the  Master  of  the  EoUs  said  that 
this  view  was  a  misapprehension  of  what  is  required  in  an  admission, 
which  must  be,  not  that  the  mortgagee  holds  under  a  mortgage  title, 
but  that  some  one  has  the  right  to  redeem.  "This  letter,  beginning 
as  it  did  with  an  express  denial  of  the  plaintiflE's  claim,  could  not  be 
treated  as  an  acknowledgment  of  his  right  to  redeem.  If  this  were 
so,  no  one  could  safely  answer  a  solicitor's  letter  except  to  say  that  he 
refused  to  give  any  reply ."^ 

§  1163.  Acknowledgment  after  twenty  years. — An  acknowledg- 
ment made  after  the  expiration  of  the  twenty  years  by  the  mortgagee 
while  in  possession  has  the  same  effect  as  one  made  before,  not  only  as 
against  himself,  but  also  as  against  all  persons  claiming  under  him,  or 
claiming  an  estate  in  remainder.^  "If  his  admission  had  any  effect 
at  all,  it  must  have  restored  the  original  character  of  the  mortgage, 
and  must  have  given  to  those  entitled  to  redeem  the  right  of  recovering 
the  legal  estate  on  payment  to  him  of  the  mortgage  money  in  his  char- 
acter of  executor."^  But  it  is  said  that  after  the  twenty  years  have 
passed,  stronger  words  and  acts  are  required  to  constitute  an  admis- 
sion of  the  right  of  redemption  than  would  have  been  requisite  while 
the  mortgagor  clearly  had  this  right.* 

§  1164.  Acknowledgment  to  a  third  person. — Except  as  required 
by  recent  statutes,  an  acknowledgment  of  the  mortgage  as  a  subsist- 
ing security  would  operate  to  keep  the  right  of  redemption  open,  al- 
though not  made  to  the  mortgagor,  but  in  transactions  with  other 
persons,  and  to  which  the  mortgagor  was  a  stranger,  as  in  an  assign- 
ment or  deed  to  a  third  person.^  In  England,  since  the  statute  of  3  & 
4  Will.  IV,  ch.  27,  the  admission  must  be  made  to  the  mortgagor  him- 
self,* or  to  his  agent,^  though  this  requirement  has  been  the  subject  of 

^Thompson  v.  Bowyer,  9  Jur.  (N.  'Per  Sir  John  Stuart,  Vice-Chan- 

S.)  863,  11  W.  R.  975.  The  Master  of  cellor.    In    Pendleton    v.    Rooth,    1 

Rolls,   Lord  Romllly,   declared  the  Giff.  35,  1  De  G.  F.  &  J.  81. 

authorities    on   the    question,   what  *  Whiting    v.    White,    Coop.    1,    2 

constitutes  a  sufllcient  acknowledg-  Cox  290;  Barron  v.  Martin,  G.  Coop, 

ment,  to  be  diflacut  to  reconcile.  189. 

"Pendleton  v.  Rooth,  1  GifC.  35,  1  "Miller  v.  Teeter,  53  N.  J.  Eq.  262, 

De  G.  F.  &  J.  81;   Stansfield  v.  Hob-  31  Atl.  394. 

son,  3  De  G.  M.  &  G.  620,  16  Beav.  "Lucas  v.  Dennison,  13  Sim.  584. 

236.     This   rule   applies   since  the  'Trulock  y.  Robey,  12  Sim.  402, 

passing  of  the  statute  of  Will.  IV,  2  Ph.  396. 
as  well  as  before. 
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some  criticism.'  An  assignment  of  the  mortgage  subject  to  redemp- 
tion is  then  no  longer  a  sufficient  acknowledgment,  because  the  as- 
signee is  not  a  claimant  of  the  mortgagor's  estate,  but  of  the  mortga- 
gee's;" unless,  however,  the  mortgagor  or  one  claiming  under  him  be 
made  a  party  to  the  assignment,  when  the  requirement  would  be  an- 
swered.^" 

§  1165.  Mortgagee's  acknowledgment  binding  upon  .all  who  hold 
under  Mm. — ^The  mortgagee's  acknowledgment  is  binding  upon  all 
who  hold  under  him,  as,  for  instance,  his  lessee.^'  And  so  persons 
claiming  in  remainder  under  the  mortgagee's  will  are  bound  by  an 
admission  of  the  mortgage  title  made  by  his  devisee  in  tail  subject  to 
remainders  over,  by  purchase  of  the  title  of  the  owners  of  the  equity 
of  redemption,  notwithstanding  they  had  been  out  of  possession  more 
than  thirty  years  prior  to  the  mortgagee's  death:  their  title  was  re- 
vived by  the  acknowledgment,  and  the  tenant  in  tail  by  means  of  it 
acquired  the  absolute  ownership  as  against  the  devisees  in  remainder.^^ 

§  1166.  By  rendering  an  account. — ^There  are  many  cases  in  which 
it  has  been  held  that  the  rendering  by  the  mortgagee  of  an  account  of 
the  amount  due  upon  the  mortgage  within  twenty  years  after  his  entry 
does  away  with- the  presumption  of  title  in  him,  and  lets  the  mortgagor 
in  to  redeem.^^  Whether  accounts  kept  by  the  mortgagee  in  his  own 
books  would  have  this  effect  without  some  communication  on  the  sub- 
ject to  the  mortgagor  may  well  be  doubted.'*  Accounts  kept  by  the 
mortgagee's  agent,  and  delivered  to  the  mortgagor  without  authority, 
are  held  not  to  have  this  effect.'^  Under  statutes  requiring  the  ac- 
knowledgment to  be  made  to  the  mortgagor  or  his  agent,  it  would 
seem  to  be  clear  that  a  mortgagee's  account  of  rents  received  by  him 
would  not  have  the  effect  of  defeating  the  bar  created  by  his  posses- 
sion unless  communicated  in  writing  directly  to  the  mortgagor  or  his 
agent.'* 

^Stansfield  v.  Hobson,  3  De  G.  M.  "Barron  v.  Martin,  19  Ves.  327; 

&  G.  629.  Hansard    v.    Hardy,    18    Ves.    455; 

"Lucas  V.  Dennison,  13  Sim.  584.  Campbell  v.  Beckford,  cited  4  Ves. 

'"  Batehelor  v.  Middleton,  6  Hare  474;    Lake  v.   Thomas,  3  Ves.  Jun. 

75-  17,  22;    Fairfax  v.  Montague,  cited 

"^Ball  V.  Riversdale,  Beat.  550.  2  Ves.  Jun.  84;  Price  v.  Copner,  1  S. 

^Pendleton  v.  Rootb,  1  De  G.  F.  &  S.  347. 

&  J.  81,  IGiff.  35,  5  Jur.  (N.  S.)  840,  "Barron  v.  Martin,  G.  Coop.  189. 

6  Jur.  (N.  S.)  182.  "Baker  v.  Wetton,  14  Sim.  426; 

*EdS6ll  V.  Buchanan,  2  Vea.  Jun.  Richardson  v.  Younge,  L.  R.  10  Bq. 

83,  and  cases  cited;  Procter  v.  Cow-  275. 
per,  2  Vern  377,  Anon.  2  Atk.  333; 
Hodle  V.  Healey,  6  Madd.  117. 
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§  1167.  Acknowledgment  by  letter. — An  acknowledgment  by  a 
mortgagee  in  the  way  of  a  letter  written  by  him  to  the  mortgagor  or 
his  solicitor  is  sufficient.^^  A  mortgagee  having  been  in  possession 
more  than  twenty  years,  the  solicitor  of  the  mortgagor  wrote  to  him 
requesting  to  know  where  he  could  see  him  upon  the  subject  of  the 
mortgage.  The  mortgagee  replied  by  letter,  saying:  "I  do  not  see  the 
use  of  a  meeting  either  here  or  at  Manchester,  unless  some  party  is 
ready  with  the  money  to  pay  me  oflE."  It  was  held  that  this  was  a  suffi- 
cient acknowledgment  by  the  mortgagee  that  he  held  a  redeemable 
estate  in  the  property  to  exclude  the  application  of  the  statute  of  limi- 
tations.^' 

§  1168.  Acknowledgment  by  assignment. — Acknowledgment  may 
be  made  by  an  assignment  of  the  mortgage  as  security  for  a  debt,  or 
by  any  form  of  an  assignment  which  treats  the  mortgage  as  redeem- 
able.^" It  does  not  matter  that  the  mortgagor  is  not  a  party  to  the 
transaction. 

Now  under  the  English  statute,  however,  an  assignment  of  a  mort- 
gage subject  to  the  equity  of  redemption  is  not  a  sufficient  acknowledg- 
ment to  make  the  estate  redeemable,  because  it  is  not  an  acknowledg- 
ment made  to  the  party  entitled  to  the  equity  of  redemption.^"  But 
aside  from  this  requirement,  such  an  assignment  would  be  an  acknowl- 

"  Stansfield   v.    Hobson,    3    De   G.  the   balance    ascertained    upon    the 

M.  &  G.  620,  16  Beav.  236.     It  was  statement  that  he  was  ready  to  pay 

contended  in  this  case  that  the  right  off  the  money." 

of    redemption    was    not    acknowl-  "  Stansfield  v.  Hobson,  3  De  G.  M. 

edged  to   any  particular  person   in  &  G.  620,  16  Beav.  236. 

accordance  with  the  statute  3  &  4  "  Smart  v.  Hunt,  4  Ves.  Jun.  478, 

"Will.  IV,  ch.  27,  §  28.     See  statute  note;  Hardy  v.  Reeves,  4  Ves.  Jun. 

quoted    §    1171.     But   Lord   Justice  466;    Borst  v.   Boyd,   3   Sandf.   Ch. 

Knight  Bruce   said   that  the   letter  501. 

must  be  understood  as  acknowledg-  *'  Lucas  v.  Dennison,  13  Sim.  584. 
ing  a  title  to  redeem  in  the  person  Upon  this  requirement  of  the  stat- 
on  whose  behalf  the  solicitor  wrote,  ute  Vice-Chancellor  Wigram,  in 
It  was  also  contended  that  the  ac  Batchelor  v.  Middleton,  6  Hare  75, 
tnowledgment  was  conditional  upon  remarked:  "Why,  however,  the 
some  one  being  ready  to  pay  the  mortgagee  should  not  be  allowed  to 
money.  "I  think,  however,"  said  make  an  admission'  (in  writing, 
Lord  Justice  Turner,  "that  the  letter  signed  by  himself)  or  his  mortgage 
could  not  mean  that  one  was  to  be  title  to  a  third  person,  of  which  the 
ready  at  the  moment  with  the  mortgagor  may  have  the  benefit,  I 
money,  because  accounts  had  to  be  do  not  know;  but  the  statute  re- 
taken, and  the  balance  ascertained,  quires  that  the  admission  should  be 
The  letter  therefore  appears  to  me  made  to  the  mortgagor  himself,  and 
to  have  left  It  open  to  the  mort-  by  that  I  am  bound." 
gagor  to  come  to  this  court  to  have 
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edgment  of  the  mortgage  title  such  as  would  make  a  renewal  of  it  from 
that  time. 

§  1169.  By  recital  in  deed. — In  like  manner  the  recital  of  the 
mortgage  in  a  deed  by  the  mortgagee  is  a  sufficient  admission  of  it,^^ 
and  so  is  the  recital  of  it  in  his  will,  by  which  he  directs  a  certain  dis- 
position of  the  money  in  case  the  mortgage  should  be  redeemed.^^  A 
subsequent  mortgagee  acknowledges  the  existence  of  a  prior  mortgage, 
by  taking  a  mortgage  which  recites  the  existence  of  the  prior  mort- 
gage, or  by  entering  into  a  written  agreement  with  the  mortgagor  in 
which  provision  is  made  for  the  payment  of  interest  on  the  prior 
mortgage  out  of  the  income  of  the  property.^^  But  under  a  statute 
requiring  the  acknowledgment  to  be  made  to  the  mortgagor  or  his 
agent,  a  recital  in  a  deed  to  a  third  person  or  in  a  will  is  insufficient.^* 

§  1170.  By  foreclosure  proceedings. — By  commencing  proceedings 
to  foreclose  the  mortgage  the  mortgagee  recognizes  it  as  a  subsisting 
lien,  and  the  mortgagor  may  thereafter,  within  twenty  years,  file  a 
bill  for  redemption,  and  for  an  account  of  the  rents  and  profits.^'^ 
Such,  too,  is  the  effect  of  proceedings  taken  meanwhile  to  enforce  the 
mortgage  debt,  although  they  be  irregular  and  ineffectual.^'  It  would 
be  wholly  inconsistent  for  the  mortgagee  to  claim  that  there  is  no 
right  of  redemption  after  he  has  undertaken  by  such  proceedings  to 
bar  such  a  right.  The  giving  of  notice  under  a  power  of  sale,  or  un- 
der a  statute  regulating  foreclosure  by  advertisement,  is  an  admission 
of  a  right  to  redeem.  This  is  in  effect  an  invitation  to  the  owner  of 
the  equity  of  redemption  to  pay  the  amount  of  the  debt  and  redeem  the 
estate,  if  he  so  chooses ;  and  the  mortgagee  can  not  object  if  he  accepts 

''^  Hansard  v.  Hardy,  18  Ves.  455.  Blaisdell  v.  Greenwood,  70  Vt.  244, 

=''Ord  V.  Smith,  Sel.  Cas.  in  Ch.  9,  39  Atl.  1097;    In  re  Chickering,  56 

2  Eq.  Cas.  Abr.  600.  Vt.  82;   Calkins  v.  Calkins,  3  Barb. 

^Poster  V.  Bowles,  138  Cal.  346;  (N.  Y.)  305.    In  this  case  the  mort- 

Concannon  v.  Smith,  134  Cal.  14,  66  gagee  had  been  in  possession  almost 

Pae.  40;   State  Loan  &  Trust  Co.  v.  twenty  years  prior  to  the  proceed- 

Cochran,  130  Cal.  251,  62  Pac.  466,  ing  to  foreclose. 

600;  Chaffee  V.  Browne,  109  Cal.  211,  ^'Cutts    v.    York    Mfg.     Co.,    18 

41  Pac.  1028;  Kelly  v.  Leachman,  3  Maine  190;   Jackson  v.  De  Lancey, 

Idaho  629,  33  Pac.  44.  11    Johns.     (N.    Y.)     365,    affd.    13 

'"Lucas  V.  Dennison,  13  Sim.  584.  Johns.  (N.  Y.)  537,  7  Am.  Dec.  403. 

^  Robinson  v.  Fife,  3  Ohio  St.  551; 
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the  invitation.  ^^  The  acknowledgment  may  also  be  found  in  an  answer 
to  a  suit.^* 

§  1171.  Verbal  acknowledgment. — A  verbal  acknowledgment  of  the 
mortgage  as  a  subsisting  security  is  sufBcient  to  prevent  the  possession 
from  operating  as  a  bar  if  the  evidence  be  clear  and  unequivocal.^' 
Lord  Alvanley,  commenting  upon  the  admissibility  of  such  evidence, 
said:  "I  can  not  help  thinking  that  it  would  have  been  a  very  wise 
rule  if  no  parol  evidence  had  been  admitted  upon  these  subjects."^" 
Mr.  Justice  Story,  quoting  this  opinion  with  approval,  says:  "Such 
admissions  and  acknowledgments  are  certainly  open  to  the  strong  ob- 
jection that  they  are  easily  fabricated,  and  difficult,  if  not  impossible, 
to  be  disproved  in  many  cases,  and  that  they  have  a  direct  tendency 
to  shake  the  security  of  all  titles  under  mortgages,  even  after  a  very 
long  exclusive  possession  by  the  mortgagee;  nay,  even  after  the  pos- 
session of  a  half  century ."^^ 

The  objections  to  such  evidence  have  been  found  to  be  so  great  that 
the  modern  statutes  of  limitation  in  England  provide  not  only  that  an 
acknowledgment,  to  be  effectual  as  a  recognition  of  the  mortgage,  must 
be  in  writing,  signed  by  the  mortgagee,  or  the  person  claiming  through 
him;  but  also  that  it  must  be  made  to  the  mortgagor,  or  some  person 

"Jackson  v.  Slater,  5  Wend.    (N.  '^Goode  v.  Job,  1  El.  &  El.  6. 

Y.)   295;   Calkins  v.  Isbell,  20  N.  Y.  »» Dexter  v.  Arnold,  3  Sumn.    (U. 

147,  affirming  3  Barb.   (N.  Y.)   305;  S.)     152;     Reeks    v.    Postletbwalte, 

McCarren  v.   Googan,   50   N.  J.   Eq.  Coop.  161;  Barron  v.  Martin,  19  Ves. 

268,   24  Atl.   1033.     In  that  case  a  327;    Lake  v.  Thomas,  3  Ves.  Jun. 

mortgagee  who  had  been  in  posses-  17;    Perry   v.   Marston,   2   Bro.    Ch. 

sion   for  more   than   twenty  years,  397,  per  Lord  Thurlow.     Marks  v. 

desiring  to  make  his  title  merchant-  Pell,    1    Johns.    Ch.     (N.    Y.)     594. 

able,  filed  a  bill  in  equity  against  "Such    acknowledgments,"     says 

the  heirs  of  the  mortgagor,  in  which  Chancellor   Kent,    "are    generally   a 

he   set   out   the   mortgage   and   his  dangerous  species  of  evidence."    See 

possession  under  it;   alleged  that  a  also  Morgan  v.  Morgan,  10  Ga.  297, 

certain   amount   was   due   upon   it;  304;  Brown  v.  Lawton,  87  Maine  83, 

prayed  for  an  account  and  a  decree  32  Atl.  733. 

of   strict  foreclosure.     The   defend-  *°  Whiting   v.   White,    2    Cox   290, 

ant  appeared  and  prayed  that  an  ac-  300,  Cooper  1. 

count  be  taken,  and  that  he  be  per-  ^  In  Dexter  v.  Arnold,  3  Sumn. 
mitted  to  redeem.  The  complain-  (IT.  S.)  152,  160.  "I  have  not  in 
ant  then  moved  to  dismiss  his  bill  my  researches,"  says  Judge  Story, 
upon  payment  of  costs.  This  was  "found  any  other  cases  upon  the 
allowed  upon  terms  that  it  be  with-  point.  And,  what  is  very  remark- 
out  prejudice  to  the  defendant's  able,  there  is  no  instance  of  a  de- 
right  to  the  benefit  of  the  admission  cree  being  made  upon  such  parol 
and  waiver  contained  in  the  bill,  evidence  in  favor  of  the  party  seek- 
in  any  proceedings  the  defendant  ing  to  redeem.  In  the  present  case 
might  take  for  the  redemption  of  the  I  am  spared  the  necessity  of  decid- 
premises.  ing  the  general  principle." 
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claiming  his  estate,  or  to  his  agent.*^  If  the  writing  complies  with 
these  conditions,  no  particular  form  is  required  under  this  statute. 
The  amount  due  need  not  be  stated.^^  An  acknowledgment  by  one  of 
several  mortgagees  is  binding  only  upon  himself  and  those  claiming 
under  him,  and  enables  the  mortgagor  to  redeem  only  his  estate  or 
interest  in  the  property.'*  This  provision  applies  only  to  mortgagees 
holding  interests  in  severalty,  and  not  as  joint  tenants.  An  acknowl- 
edgment by  one  joint  mortgagee  who  is  a  trustee  is  entirely  inoper- 
ative ;  all  must  join  in  it  to  take  the  case  out  of  the  statute.'^ 

§  1171a.  Where  mortgagee  attorney  for  mortgagor. — The  fact  that 
the  mortgagee  was  the  mortgagor's  attorney  does  not  rebut  the  pre- 
sumption that  the  mortgagor  has  lost  his  right  to  redeem,  and  to  have 
an  accounting,  by  permitting  the  mortgagee  to  remain  for  more  than 
twenty  years  after  foreclosure  in  actual  and  exclusive  possession  of 
the  mortgaged  premises,  unless  fraud  or  deception  be  shown  on  the 
mortgagee's  part.'" 

§  1172.  Effect  of  filing  bill  to  redeem.— The  filing  of  a  bill  to  re- 
deem stops  the  running  of  the  statute.  A  mere  demand  by  the  mort- 
gagor or  the  owner  of  the  equity  of  redemption  to  be  allowed  to  re- 
deem does  not  prevent  the  running  of  the  statute,'^  unless  accom- 

"  Under  statute  3  &  4,  Wm.   IV,  giving   judgment,    "to   be   the   best 

ch.  27,  §  28,  "an  acknowledgment  of  construction    of   this    involved   and 

the  title  of  the  mortgagor,  or  of  his  difficult    section    to    hold    that   the 

right  of  redemption  shall  have  been  provisions    as    to    acknowledgment 

given    to    the    mortgagor    or    some  by  some  of  several  mortgagees  ap- 

person  claiming  his  estate,  or  to  the  ply  only  where  they  have  separate 

^gent  of  such  mortgagor  or  person,  interests,   either   in   the   money   or 

in  writing,  signed  by  the  mortgagee  the  land.     I  do  not  think  that  Mr. 

or    the    person   claiming     through  Wilson    had   any   separate   interest 

him."  either   in  the   money   or  the  land. 

"  Stansfleld  v.   Hobson,   16   Beav.  He   was   simply   joint   tenant   with 

236,  3  De  G.  M.  &  G.  620;    Trulock  his    co-trustee    of    the    land,    and 

v.  Robey,  12   Sim.  402,  2  Ph.  396;  jointly    entitled    with    him    to    the 

St.  John  V.  Boughton,  9  Sim.  219.  mortgage   money.     Had    the   mort- 

"  See  statute  quoted,  §  1146.    See  gagees  not  been  trustees,  the  case 

also  Murdock  v.  Waterman,  145  N.  would  have  stood  very  differently, 

Y.  55,  39  N.  B.  829,  27  L.  R.  A.  418.  for  they  must,  almost  of  necessity, 

'"Richardson  v.  Younge,  L.  R.  10  have  been  entitled  to  some  distinct 

Eq.  275,  6  Ch.  App.  478.  The  views  interests    in    the    mortgage-money, 

of  the   question  presented   in  this  And  if  they  had  been  partners,  dif- 

case,     in    argument    upon     appeal,  flcult  questions  might  have  arisen; 

were:    1.  That  the  acknowledgment  but  in   the  present  case,   which  is 

of  one  trustee  bound  both.    2.  That  simply   that    of   trustees,    I    agree 

it  bound  a  half  interest,  and  enabled  with    the    conclusion    of   the   vice- 

the  mortgagor  to  redeem  half  of  the  chancellor." 

estate  upon  paying  half  the  debt.  3.  "  Clark  v.  Clough,  65  N.  H.  43,  23 

That  it  bound  neither.     "It  appears  Atl.  526. 

to  me,"  said  Lord  Justice  James,  in  "  Hodle  v.  Healey,  1  V.  &  B.  536. 
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panied  by  a  tender  of  the  amount  due  upon  the  mortgage,  as  provided 
by  statute  in  some  states,  and  followed  by  a  suit  within  a  year  or  other 
specified  time.  The  commencement  of  a  suit  to  redeem  is  sufficient  to 
save  the  right  against  the  statute  although  the  bill  be  filed  merely, 
-without  any  service  of  it,  before  the  expiration  of  the  twenty  years' 
possession.  The  filing  of  the  bill  is  the  commencement  of  the  suit.^^ 
But  the  plaintiff  may,  by  unwarranted  delay  in  the  prosecution  of 
the  suit,  lose  all  benefit  of  it.^" 

§  1173.  Statute  must  be  pleaded. — The  statute  of  limitations  must 
be  pleaded  in  order  to  secure  the  protection  of  it.*"  It  may  be  pleaded 
by  answer  as  a  defense,*^  or,  in  case  it  appears  on  the  face  of  the  plain- 
tiff's bill  that  the  mortgagee  has  been  in  possession  for  twenty  years, 
without  acknowledgment  of  the  mortgage  title,  by  demurrer.*^  But 
such  possession  must  appear  by  dates  positively  stated,  and  is  not  to  be 
made  out  by  inference,  or  argument,*^  or  presumption.** 

''Van     Vronker    v.     Eastman,     7  to  a  cause  of  action  which  arose  in 

Mete.    (Mass.)    157.  another  state  need  not  allege  facts 

'"Forster  v.   Thompson,   4   Dr.   &  to   show   that   the   cause   of   action 

War.  303;  Coppin  v.  Gray,  1  Y.  &  C.  arose  in  that  state,  and  under  the 

C.    C.    205.     The    inability    of    the  laws  of  that  state  is  barred  by  the 

mortgagor  to  pay  will  not  prevent  statute    of    limitations.      Code    Civ. 

the  running  of  the  statute.     Clapp  Proc,  §  458;  Allen  v.  Allen,  95  Cal. 

V.  Leavens,   164  Fed.   818.  184,  27  Pac.  Rep.  30. 

"Fordham   v.    Wallace,    10    Hare  "Batchelor  v.  Middleton,  6  Hare 

217,  231,  17  Jur.  28.     In  California,  75;    Adams   v.   Barry,   2    Coll.   285; 

In  pleading  the  statute  it  is  not  nee-  Aggas  v.  Pickerell,  3  Atk.  225. 

essary   to   state   the   facts   showing  ''^Foster  v.  Hodgson,  19  Ves.  180; 

the  defense,  but  it  may  be  generally  Baker  v.  Wetton,  14  Sim.  426;  Hoare 

stated   that  the  cause  of  action   is  v.  Peck,  6  Sim.  51;  Jenner  v.  Tracy, 

barred  by  a  certain  section  of  the  3  P.  Wms.  287n. 

Code.     If  such  allegation  be  contro-  *^  Edsell  v.  Buchanan,  2  Ves.  Jun. 

verted,  the  party  pleading  must  es-  83,  4  Bro.  C.  C.  254. 

tablish  the  facts  showing  the  bar.  "Baker  v.  Wetton,  14  Sim.   426; 

A  plea  of  the  statute  of  limitations  Green  v.  Nichols,  4  L.  J.  Ch.  118. 
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WHEN  THE  EIGHT  TO  ENFORCE  A  MORTGAGE  ACCRUES 


Section 

1174.  In  general. 

1175.  Right  dependent  upon  events 

other  than  lapse  of  time. 
1175a.  Default  in  payment  of  taxes. 

1176.  Failure  to  pay  instalment  of 

interest  or  principal. 

1177.  Default  in  payment  of  annual 

or  semi-annual  interest. 

1178.  By    agreement,    default    may 

not  give  right  to  foreclose. 

1179.  Stipulation  for  promptness  in 

payment. 

1179a.  Provision  as  to  effect  of  de- 
fault need  not  occur  in 
both  mortgage  and  deed. 

1179b.  Demand  after  default. 

1179c.  Corporate  mortgages  —  De- 
fault. 

1180.  Provision     in     mortgage     for 

foreclosure     on     breach     of 
condition. 


Sectioit 

1181.  Provisions    as    to     effect    of 

breach  not  penalties. 

1182.  Default  at  election  of  mort- 

gagee. 
1182a.  Notice  of  election. 

1183.  Provision  forfeiting  credit. 
1183a.  Rights  of  mortgagor. 

1184.  Provisions   against   forfeiture. 

1185.  Power  of  court  to  relieve  from 

forfeiture. 

1186.  Waiver  of  default  of  credit. 
1186a.  Tender  preventing  forfeiture. 

1187.  Foreclosure      by      guarantor, 

surety  and  indorsers. 

1188.  Effect  of  conditions  in  surety 

mortgage. 

1189.  Estoppel  of  mortgagee. 

1190.  Extension  of  time  of  payment. 

1191.  Extension     by     parol     agree- 

ment. 


§  1174.  In  general. — In  general  the  right  of  action  accrues  upon 
the  nonpayment  of  the  principal  or  interest  at  the  time  fixed  for 
payment.^  If  it  be  shown,  by  agreement  of  the  parties  at  the  time 
of  the  execution  of  a  bond  payable  on  demand,  that  it  was  not  to  be 
paid  till  a  future  specified  time,  the  statute  of  limitations  will  be  con- 
sidered <is  beginning  to  run  only  from  the  time  agreed  upon  for  pay- 
ment.^ If  no  time  of  payment  is  fixed,  the  debt  is  payable  on  demand, 
and  the  right  to  enforce  it  accrues  immediately.'  And  so,  if  by  the 
express  terms  of  the  mortgage  the  debt  is  payable  on  demand,  the 
mortgagee  may  foreclose  by  suit  at  any  time  without  a  previous  de- 
mand other  than  the  commencement  of  the  suit.'*    But  if  the  condition 


^Gladwyn  v.  Hitchman,  2  Vern. 
135. 

=  Hale  V.  Pack,  10  "W.  Va.  145. 

'Eaton  V.  Truesdall,  40  Mich.  1; 
Rhoads  V.  Reed,  89  Pa.  St.  436. 

"Gillett  V.  Balcom,  6  Barb.  (N. 
Y.)  370;  Hill  v.  Henry,  17  Ohio  9; 
Darling  v.  Wooster,  9  Ohio  St.  517; 
Union  Cent.  L.  Ins.  Co.  v.  Curtis,  35 


Ohio  St.  357.  A  mortgage  given  to 
secure  the  mortgagee  the  return  of 
corporate  stock  loaned  to  the  mort- 
gagor which  fixed  no  time  for  the 
return  of  the  stock  made  the  same 
returnable  on  demand  and  the  mort- 
gagor, failing  to  return  the  stock 
on  demand  or  within  a  reasonable 
time,  lost  his  right  to  discharge  the 


796 


797  GENERALLY  §    1175 

of  a  mortgage  given  to  secure  a  note  payable  on  demand  be  that,  if 
the  note  be  paid  "within  sixty  days  after  such  demand,"  the  mortgage 
shall  be  void,  a  demand  of  payment  is  necessary  to  vrork  a  breach  of 
the  condition,  and  no  right  of  action  accrues  until  sixty  days  have 
elapsed  after  demand."  No  effectual  sale  under  a  power  or  by  decree 
of  court  in  a  foreclosure  suit  can  be  made  until  the  occurrence  of  the 
event  upon  the  happening  of  which  a  sale  or  foreclosure  is  author- 
ized." 

A  mortgage  can  not  be  foreclosed  before  it  is  due  or  there  is  a 
breach  of  some  condition,  although  in  a  suit  to  foreclose  a  subsequent 
mortgage  on  the  same  property  the  holder  of  the  prior  mortgage  not 
yet  due  is  made  a  party  defendant,  and  he  files  a  cross-bill  asking  the 
foreclosure  of  his  mortgage.  The  subsequent  mortgage  must  be  fore- 
closed by  a  sale,  subject  to  the  lien  of  the  prior  mortgage.  The  whole 
estate  can  not  be  sold  for  the  payment  of  both  mortgages.^  Under  an 
absolute  deed  and  a  contemporaneous  agreement  changing  the  absolute 
liability  to  a  contingent  liability,  the  right  to  foreclose  does  not  accrue 
until  the  happening  of  the  contingency  therein  provided.* 

A  mortgagor  may  waive  a  credit  secured  to  him  by  the  terms  of  the 
mortgage  and  consent  to  an  immediate  foreclosure;  and  if  the  mort- 
gagee be  in  possession,  or  have  the  right  of  possession,  an  execution 
creditor  of  the  mortgagor,  or  a  purchaser  of  the  equity  of  redemption 
upon  execution  sale,  can  not  object  that  the  debt  is  not  due,  except 
upon  a  bill  to  redeem.' 

1 1175.     Eight  dependent  upon  events  other  than  lapse  of  time. — 

The  right  to  foreclose  may  be  made  to  depend  upon  events  other  than 
the  lapse  of  time  which  generally  determines  the  right,^"  or  the  nature 

mortgage   by   returning  the   stock.  Cent.  L.  Ins.  Co.  v.  Jones,  35  Ohio 

Walker  v.  Bement,  50  Ind.  App.  645,  St.  351. 

94  N.  E.  339.  "Sullivan  v.  McLaughlin,  99  Ala. 

"  Union  Cent.  L.  Ins.  Co.  v.  Cur-  60,  11  So.  447;  Kirk  v.  Van  Petten, 

tis,  35  Ohio  St.  343.     The  mortgage  38  Fla.  335,  21  So.  286;   Cumberland 

in   this   case   was   to   an   insurance  Island  Co.  v.  Bunkley,  108  Ga.  756, 

company,  and  it  was  provided  that  33   S.   E.   183;    Felton  v.   Bissel,   25 

the  demand  should  be  made  by  the  Minn.    15;     Eitelgeorge    v.    Mutual 

auditor  of  the  company;   but  it  was  House  Bldg.  Assn.,  69  Mo.  52. 

held    that    this    provision    was    in-  '  Trayser  v.  Indiana  Asbury  XJni- 

tended  to  operate  only  in  case  the  versity,  39   Ind.  556. 

mortgage  should  be  within  his  con-  'Citizens'    Bank   &C.    Co.   v.    Dill, 

trol,   but  may  be   made   by   an   as-  30  Okla.  1,  118  Pac.  374. 

signee  of  the  mortgage.     But  if  de-  "Morton  v.   Covell,   10   Nebr.   423. 

mand  be  made  by  an  agent  of  the  "Delano  v.  Smith,  142  Mass.  490, 

owner,  mere  possession  of  the  note  8  N.  E.  644;    Bank  v.  Price,  8  Ohio 

is  not  proof  of  the  agency.     Union  St.  299;  Columbia  Coal  Co.  v.  Miller, 
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of  the  security  may  be  such  that  an  event  not  contemplated,  or  pro- 
vided for  by  the  parties,  may  give  this  right;  as  vrhere  the  mortgage 
secures  the  fulfilment  of  an  executory  agreement  which  is  to  run  for 
three  years,  and  the  insolvency  of  the  mortgagor  within  that  time  puts, 
it  out  of  his  power  to  fulfil  the  agreement;  and  therefore  this  works, 
a  breach  of  it,  and  gives  the  mortgagee  the  right  to  foreclose  imme- 
diately.^^ 

A  provision  in  a  mortgage  by  a  church  icorpoTation  that  it  shall  be- 
come due  upon  an  alienation  or  abandonment  of  the  property  for 
church  purposes,  or  if  the  church  should  cease  to  be  connected  with 
the  general  assembly,  is  not  invalid.  ^^ 

Thus  also  a  mortgage  may  be  conditioned  that  the  mortgagor  shall 
pay,  within  a  fixed  time,  all  debts  contracted  by  him  for  labor  and 
material  for  the  construction  of  a  building.  In  such  case  a  default 
occurs  when  there  are  any  debts  outstandiag  which  would  be  a  lien 
against  the  building.^' 

Where  a  mortgage  was  given  to  secure  certain  promissory  notes, 
conditioned  "that,  if  any  of  the  notes  prove  to  be  insolvent  or  worth- 
less, the  mortgage  is  to  be  good  and  valid,  otherwise  to  be  null  and 
void,"  it  was  held  that  to  constitute  a  breach  some  of  the  notes  must 
prove  worthless,  or  the  makers  insolvent.  Nonpayment  alone  did  not 
constitute  a  breach.^*  Where  a  mortgage  contained  covenants  of  war- 
ranty of  the  mortgagor's  title,  and  provided  that  the  principal  and 
interest  should  become  due  on  breach  of  the  covenant  at  the  option  of 
the  mortgagee,  the  latter  was  entitled  at  any  time  when  it  appeared 
that  the  title  was  not  as  warranted.^"  The  parties  may  make  the  fail- 
ure to  maintain  insurance,^'  or  prompt  payment  of  the  rent^^  a  condi- 
tion of  default. 

§  1175a.  Default  in  payment  of  taxes. — It  is  very  generally  pro- 
vided by  the  terms  of  the  mortgage  that  the  mortgagee  shall  have  the 
right  to  sell  on  the  failure  of  the  owner  to  pay  the  taxes  assessed  on 
the  premises,  and  in  such  case  a  default  in  this  particular  gives  the 
right  to  sell  as  effectually  as  when  the  default  consists  in  the  non- 
78  Pa.  246;  Board  of  Church  Erec-  construed  to  be  one  not  of  indem- 
tion  Fund  v.  First  Presbyterian  nity  merely. 
Church,  19  Wash.  455,  53  Pac.  671.        "Fetrow  v.  Merriweather,  53  111. 

"Harding  v.   Mill  River  Woollen     275. 
Mfg.  Co.,  34  Conn.  458.  ^King  v.   King,   215    III.   100,   74 

"Board  of  Church  Erection  Fund     N.  E.  89. 
V.    First    Presbyterian    Church,    19        "Porter   v.   Schroll    (Kans.),  144 
Wash.  455,  53  Pac.  671.  Pac.   216. 

"  Houston  V.  Nord,  39  Minn.  490,        "  Bartholf  v.  Bensley,  234  111.  336, 
40  N.  W.  568.     The  mortgage  was    84  N.  E.  928. 
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payment  of  the  principal  sum  secured.^'  And  so  a  condition  in  a 
mortgage,  tHat  in  case  the  taxes  upon  the  premises  shall  remain  un- 
paid after  a  certain  date  in  any  year  the  whole  debt  shall  become  due, 
is  equally  binding  and  operative  as  a  like  condition  in  respect  to  the 
nonpayment  of  any  instalment  of  the  principal  or  interest,  and  the 
court  has  no  power  to  relieve  the  person  in  default  from  the  conse- 
quences of  it.^"  But  where  the  mortgage  merely  provides  that  the 
mortgagor  shall  pay  the  taxes  upon  the  premises,  and  in  default  of 
so  doing  that  the  mortgagee  may  discharge  the  same  and  collect  them 
as  a  part  of  the  mortgage  debt,  then  the  failure  of  the  mortgagor  to 
pay  them  is  not  such  a  default  as  will  give  the  right  to  foreclose.  And 
even  if  it  be  further  provided  that  on  default  in  the  payment  of  the 
principal  sum  or  interest,  or  of  the  taxes  as  provided,  the  mortgagee 
may  sell,  and  out  of  the  moneys  arising  from  such  sale  retain  the 
whole  debt  and  interest,  together  with  "such  taxes  and  charges  as  shall 
have  been  paid  by  him,"  the  right  to  sell  on  account  of  the  taxes  alone 
does  not  arise  until  the  mortgagee  has  himself  paid  the  taxes,  because 
until  then  no  money  has  become  due  which  he  is  entitled  to  retain 
on  a  sale.^"  A  failure  to  pay  the  taxes  after  foreclosure  suit  is  filed 
can  not  be  taken  advantage  of  by  the  mortgagee.  ^^  But  where  they 
were  delinquent  at  the  time  suit  was  brought,  their  subsequent  pay- 
ment by  the  mortgagor  will  not  deprive  the  mortgagee  of  his  right 
to  foreclose.^^  A  court  of  equity  will  not  allow  a  foreclosure  upon  a 
mere  technical  default.^^ 

A  condition  that  the  mortgagor  shall  pay  the  taxes  upon  the  mort- 
gaged land  applies  to  taxes  already  assessed  as  well  as  to  taxes  to  be 
assessed  in  future,  and  the  condition  applies  to  taxes  assessed  to  the 
mortgagee  prior  to  his  conveyance  of  the  land  to  the  mortgagor;  as 
where  the  conveyance  and  mortgage  were  made  in  September,  and  the 

"Parker  v.  OUiver,  106  Ala.   549,  "O'Connor  v.   Shipman,   48   How. 

18   So.  40;    Chambers  v.   Marks,  93  Pr.  (N.  Y.)  126;   Pearmain  v.  Massa- 

Ala.   412,   9    So.   74;    Harrington   v.  chusetts  Hospital  Life  Ins.  Co.,  206 

Christie,  47  Iowa  319;   Pope  v.  Du-  Mass.  377,  92  N.  E.  497. 

rant,  26  Iowa  233;   Stanclift  v.  Nor-  ='°  Williams  v.  Townsend,  31  N.  Y. 

ton,  11  Kans.  48;  Spesard  v.  Spesard,  411;    Heller  v.  Neeves,  93  Wis.  637. 

75   Kans.    87,   88   Pac.    576;    Piersol  See  also  Union  Trust  Co.  v.  Grant, 

V.  Shelley,  3  Kans.  App.  386,  42  Pac.  148  Mich.  50,  111  N.  W.  1039. 

922;  Condon  v.  Maynard,  71  Md.  601,  =*  Bradley  v.  Glenmary  Co.,  64  N. 

18    Atl.    957;     HartsufE   v.    Hall,    58  J.  Eq.  77,  53  Atl.  49. 

Nebr.  417,  78  N.  W.  716;   Germania  ==Hockett  v.  Burns,  90  Nebr.  1, 132 

Life  Ins.  Co.  v.  Potter,  57  Misc.  204,  N.  W.  718. 

107   N/  Y.    S.    912;    Booth   v.   Wolff  =*The  mortgagor  leased  the  mort- 

Process  Leather  Co.,  224  Pa.  583,  73  gaged  property  requiring  the  lessee 

Atl.  959;  Ogden  V.  Bradshaw  (Wis.),  to  pay  the  taxes.    The  lessee  failed 

150  N.  W.  399.  to  pay  the  taxes  on  the  day  they  be- 
came due  and  the  mortgagee  paid 
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taxes  for  a  year  had  been  assessed  to  the  grantor  and  mortgagee  in  May 
of  that  year.^* 

TTnder  a  condition  to  pay  all  taxes  assessed  upon  the  mortgaged 
land  the  mortgagee  is  not  bound  to  wait  till  the  land  is  levied  upon  or 
sold  for  the  collection  of  a  tax  before  proceeding  to  foreclose  his  mort- 
gage. Thus  if  the  taxes  assessed  in  May  are  due  by  November  first, 
and  interest  is  payable  upon  taxes  after  that  date,  and  the  security  of 
the  mortgage  is  thus  diminishing  from  that  time,  it  seems  that  pro- 
ceedings to  foreclose  the  mortgage  may  be  begun  at  any  time  after 
that  date.2= 

A  right  given  by  statute  to  the  holder  of  a  mortgage  to  pay  the  tax 
and  add  the  amount  to  the  debt  secured  by  the  mortgage  is  merely 
an  additional  security,  and  does  not  interfere  with  his  right  to  fore- 
close for  a  breach  of  the  condition  to  pay  the  tax.^"  Although  the 
mortgagee  agrees  to  extend  the  time  of  payment  beyond  that  originally 
provided  for,  such  agreement  will  not  prevent  him  from  declaring  the 
whole  debt  due,  pursuant  to  the  terms  of  the  mortgage,  at  any  time 
the  mortgagor  fails  to  pay  the  taxes. ^' 

The  fact  that  the  mortgagee  did  not  elect  to  declare  the  debt  due 
and  to  foreclose  the  mortgage  the  first  time  the  mortgagor  allowed  the 
taxes  to  become  delinquent  does  not  impair  the  right  of  the  mortgagee 
to  declare  the  debt  due  upon  the  recurrence  of  such  delinquency,  nor 
preclude  him  from  exercising  thereupon  the  right  of  foreclosure.^* 
An  extension  of  the  time  of  payment  of  the  principal  debt  will  not 
prevent  the  mortgagee  from  foreclosing  before  the  end  of  such  exten- 

them  the  next  day  and  immediately  "  Condon  v.  Maynard,  71  Md.  601, 

filed  suit  to  foreclose.     As  soon  as  18  Atl.  957;    Stevens  v.  Cohen,  170 

the  mortgagor  learned  that  the  taxes  Mass.   551,  49   N.   E.   926;    Silva  v. 

had  not  been  paid  by  the  lessee,  he  Turner,  166  Mass.  407,  411,  44  N.  E. 

tendered  the  mortgagee  the  amount  532. 

paid    together    with    the    costs    of  "^  Stevens  v.  Cohen,  170  Mass.  551, 

foreclosure.      The    court    held    that  49  N.  E.  926. 

there  had  been  only  a  technical  de-  ^  Brockway  v.  McClun,  148  111. 
fault  and  dismissed  the  foreclosure  App.  465;  Iowa  Loan  &c.  Co.  v.  Hal- 
suit.  Germania  Life  Ins.  Co.  v.  Pot-  ler,  119  Iowa  645,  93  N.  W.  636. 
ter,  124  App.  Div.  814,  109  N.  Y.  S.  ^Parker  v.  Olliver,  106  Ala.  549, 
435.  18  So.  40.  Where  a  mortgage  is  fore- 
^'  Stevens  v.  Cohen,  170  Mass.  551,  closed  by  an  assignee  for  non-pay- 
49  N.  E.  926.  A  clause  in  a  trust  ment  of  interest,  the  assignor  will 
deed  providing  that  on  failure  to  not  be  allowed  to  prove  that  all  the 
pay  all  taxes,  the  whole  indebted-  interest  for  the  whole  term  of  the 
ness  should  become  payable,  includes  mortgage,  which  had  several  years 
taxes  to  become  due  in  the  future  to  run,  had  been  paid  to  him  in  ad- 
as  well  as  those  due  at  the  time  of  vance.  Newton  Bldg.  &c.  Assn.  v. 
the  execution  of  the  Instrument.  Boyer,  42  N.  J.  Eq.  273.  For  a  case 
Clark  v.  Elmendorf  (Tex.  Civ.  where  time  of  payment  of  interest, 
App.),  78  S.  W.  538.  and   consequent   right   to   foreclose 
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sion,  if  the  mortgage  gave  the  right  to  foreclose  for  default  in  the 
payment  of  taxes  and  such  default  occurs.^°  But  it  has  been  held  that 
a  tax  sale  does  not  permit  the  mortgagee  to  foreclose,  where  the  mort- 
gagors paid  all  the  taxes  and  interest  and  notified  the  mortgagee  be- 
fore foreclosure  suit  was  brought.^" 

§  1176.  Failure  to  pay  instalment  of  interest  or  principal. — A  fail- 
ure to  pay  an  instalment  of  interest  or  principal  when  due  is  a  default 
within  the  meaning  of  a  mortgage  or  trust  deed  which  authorizes  a 
sale  to  be  made  upon  the  happening  of  any  default/^  although  the 
deed  does  not  show  when  the  interest  is  payable  or  what  the  rate  of 
it  is,  except  by  reference  to  the  note  secured.^^  In  such  case  a  subse- 
quent purchaser  of  the  mortgaged  premises  can  not  insist  that  there 
was  no  power  to  sell  for  nonpayment  of  such  interest,  because  the  men- 
tion of  interest  in  the  deed  as  reserved  by  the  note  is  sufficient  to  put 
him  upon  inquiry  as  to  the  rate  and  time  of  payment  of  the  interest. 

A  mortgage  note  made  payable  one  year  after  date,  with  interest 
payable  monthly,  provided  that  if  the  interest  should  not  be  paid  as 
stipulated  the  whole  note  might,  at  the  option  of  the  holder,  "be 
treated  as  due  and  collectible,"  and  that  if  not  paid  at  maturity  "it 
is  hereby  renewed  from  year  to  year,  at  the  option  of  the  holder,  until 
paid,  and  during  such  year  the  maker  shall  not  have  the  right  to  pay 
the  same."  It  was  held  that  the  holder  might  bring  suit  upon  it  dur- 
ing such  renewal  period  after  a  default  in  the  payment  of  interest  oc- 

for  non-payment,  were  not  affected  22    So.    114;    Keith   v.    McLaughlin, 

by  an  agreement  whereby  the  pos-  105  Ala.   339,  16  So.  886;    Fulgham 

session   with    the   mortgagee's    con-  v.   Morris,  75  Ala.   245;    McLeon  v. 

sent  is  delivered  to  a  person  who  Presley,  56  Ala.  211;  Burt  v.  Saxton, 

makes  further  advances,  which  are  1  Hun  (N.  Y.)  551;  Cosgrave  v.  Mc- 

to  be  first  lien  upon  the  property,  Avay,   24   N.   Dak.    343,    139   N.   W. 

and  a  final  settlement  is  to  be  made  693;  Goodman  v.  Cinn.  &  Chicago  R. 

at  the  end  of  three  years,  see  South  Co.,  2  Disney  (Ohio)  176;  Flesher  v. 

St.   Louis   R.    Co.   V.   Plate,   92   Mo.  Hubbard,    37    Okla.    587,    132    Pac. 

614,  5  S.  W.  199.  1080;    Jones  v.   Same,  37  Okla.  592, 

=» Clark  V.    Elmendorf    (Tex.   Civ.  132   Pac.   1082;    West  Branch  Bank 

App.),  78  S.  W.  538.     See  French  v.  v.  Chester,  11  Pa.   St.  282,  51  Am. 

Poole,   83   Kans.   281,   111   Pac.   488,  Dec.  547;  Ward  v.  San  Antonio  Life 

where  it  was  held  that  under  a  pro-  Ins.  Co.  (Tex.  Civ.  App.),  164  S.  W. 

vision  in  a  mortgage  that  the  whole  1043;  Kelly  v.  Kershaw,  5  Utah  295, 

debt   might   be    declared    due    upon  14  Pac.  804,  16  Pac.  488;    Castor  v. 

default  in  the  payment  of  interest  Muramoto,   69   Wash.   145,   125   Pac. 

and  taxes,  a  default  would  not  oc-  153;    Stanhope  v.   Manners,  2  Eden 

cur  until  default  of  payment  of  both  197. 
interest  and  taxes.  '''Richards   v.    Holmes,     18     How. 

*>  Fleming   v.    Franing,    22     Okla.  (U.S.)  143.      See  also  Cunningham 

€44,  98  Pac.  961,  132  Am.  St.  658.  v.  McCready,  219  Pa.  594,  69  Atl.  82. 

^'Fields  V.  Drennen,  115  Ala.  558, 

51 — Jones  Mtg. — Vol.  II. 
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curring  therein.^^  Where  interest  is  paid  by  a  note  and  the  note  is  not 
paid  at  maturity,  the  mortgagee  may  institute  his  action  to  foreclose 
after  maturity  of  the  note  although  there  was  no  other  interest  due  ex- 
cept that  represented  by  the  note.^* 

The  fact  that  the  mortgagor  has  given  a  chattel  mortgage  as  addi- 
tional security  for  the  mortgage  debt,  as  well  as  for  past  due  interest 
and  taxes  paid  by  the  mortgagee,  is  not  a  waiver  of  the  default  in  the 
payment  of  any  subsequent  taxes  and  interest.^^  No  default  arises 
upon  a  refusal  of  the  mortgagor  to  pay  usurious  interest  reserved  by 
the  mortgage,  where  usury  works  a  forfeiture  of  the  entire  interest, 
and  a  foreclosure  of  the  mortgage  by  advertisement  upon  such  default 
is  without  legal  warrant  and  void.^" 

If  the  condition  of  a  mortgage  given  to  secure  several  notes  ma- 
turing at  different  times  be,  that  if  the  mortgagor  shall  pay  all  the 
notes  as  they  become  due,  then  the  mortgage  shall  become  null  and 
void,  a  failure  to  pay  any  note  when  it  falls  due  is  a  breach  of  the 
condition.^''  A  stipulation  in  a  mortgage  that  a  default  in  payment 
of  one  of  a  series  of  notes  due  at  different  times  rendered  all  the  notes 
due  and  payable,  is  a  valid  agreement  and  binds  the  parties  thereto.^* 

The  fact  that  a  mortgage  is  given  to  secure  several  promissory  notes, 
which  mature  at  varying  dates,  does  not  postpone  the  running  of  the 
statute  of  limitations  to  the  accrual  of  right  of  action  upon  the  note 
last  maturing,  since  the  mortgage  is  a  mere  incident  to  the  notes  and 
the  right  of  action  upon  each  note  accrues  as  fast  as  it  matures,  and 
thereupon  starts  the  running  of  the  statute  as  to  such  note.'' 

A  promissory  note  given  by  the  mortgagor  for  accrued  interest  does 
not,  after  the  maturity  of  the  note,  operate  as  payment  so  as  to  take 
away  the  mortgagee's  right  of  foreclosure  on  account  of  the  arrears 
of  interest,  in  the  absence  of  a  specific  agreement  of  the  parties  to 

^  Kleinsorge   v.     Kleinsorge,     133  could  declare  the  whole  debt  due,  it 

Cal.  412.  was  held  that  the  mortgagee  could 

^  Priest    v.    Gumprecht,    81    App.  secure  a,  personal  judgment  on  de- 

Div.  631,  80  N.  Y.  S.  759.  fault  in  either  note  although  they 

^Weir   V.    Iron    Springs    Co.,    27  were    separate    contracts.      Phillips 

Colo.  385,  61  Pac.  619.  v.  Williams,  33  Okla.  766,  127  Pac. 

""Chase  v.  "Whitten,  51  Minn.  485,  1072. 
53  N.  W.  767;  Jordan  v.  Humphrey,        =»  George  v.  Butler,  26  Wash.  456. 

31  Minn.  495,  18  N.  W.  450.  Where  a  mortgage  was  given  to  se- 

^  Fisher  v.   Milmine,   94   111.   328.  cure  several  notes,  one  of  which  fell 

"'Robson  V.  Beasley,  118  La.  738,  due  each  year,  the  mortgagee  was 

43   So.   391.     In  a  case  where  two  not  compelled  to  wait  until  the  last 

notes  were  secured  by  a  mortgage  note  fell  due  before  foreclosing  on 

providing   that   on   default   in   pay-  default,  although  there  was  no  pro- 

ment  of  one  of  them  the  mortgagee  vision  in  the  mortgage  making  all 
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that  effect.*"  In  some  states,  however,  it  is  held  that  a  provision  in  a 
mortgage  permitting  foreclosure  "in  case  default  is  made  in  the  pay- 
ment of  the  principal  or  interest,"  does  not  make  the  entire  obligation 
due  on  the  failure  to  pay  any  or  all  of  the  instalments  less  than  the 
whole ;  but  in  case  foreclosure  is  commenced  for  nonpayment  of  some 
instalments,  it  should  be  dismissed  on  payment  of  the  overdue  instal- 
ments with  interest,  and  accrued  costs  and  disbursements.*^  If  the 
provision  is  in  the  form  of  an  option  to  declare  the  whole  debt  due,  the 
principal  sum  does  become  due  ipso  facto  upon  the  default,  but  the 
option  may  be  waived  or  lost  and  this  will  ordinarily  be  the  case  where 
the  mortgagor  makes  payment  before  the  exercise  of  the  option.*^ 

§  1177.     Default  in  payment  of  annual  or  semi-annual  interest. — 

Default  in  the  payment  of  the  yearly  or  half-yearly  interest  at  the 
times  stipulated  in  the  mortgage  gives  the  right  to  foreclose  immedi- 
ately, although  the  period  for  payment  of  the  principal  sum  has  net 
arrived,  and  there  is  no  provision  specifically  making  a  forfeiture  of 
the  principal  upon  a  default  in  the  payment  of  the  interest.*^  A  dic- 
tum of  Lord  Chancellor  Sugden  is  much  relied  upon  as  establishing 
this  doctrine :  that,  "default  having  been  made  in  the  payment  of  the 
interest  thereon,  the  mortgagee  would  at  any  time  after  that  event 
have  had  a  right  to  file  his  bill  for  a  foreclosure ;  because  his  right  be- 
came absolute  at  law  by  the  nonpajonent  of  the  interest,  the  estate 
having  been  conveyed  subject  to  a  condition  which  had  not  been  ful- 
filled."** This  was  followed  in  the  case  of  Edwards  v.  Martin,*^  not- 

notes  due  in  default  of  payment  of  159;   Paul  v.  Roney,  94  Ga.  133,  21 

any  one.     Handman  v.  Volk,  30  Ky.  S.  E.  283;    Silverman  v.  Silverman, 

L.  818,  99  S.  W.  660.  189  111.  394,  59  N.  E.  949;    Gray  v. 

«Dean  V.  Ridgeway,  82  Iowa  757,  Robertson,    174    la    242,    51   N,   E. 

48  N.  W.  923.  248;  Beyer  v.  Chandler,  160  111.  394, 

^'As     in    Oregon:      Pomeroy     v.  43   N.   E.   803;    Dederick  v.  Barber, 

■Woodward,  38  Ore.  212,  63  Pac.  194.  44    Mich.    19;    Taylor    v.    Alliance 

"We  find  nothing  in  this  which  may  Trust  Co.,  71  Miss.  694,  15  So.  121; 

be  construed  into  an  agreement  be-  Dunton  v.  Sharpe,  70  Miss.  850,  12 

tween    the    parties   that   the   whole  So.  800;   Sanborn  v.  Ladd,  69  N.  H. 

obligation  shall  at  once  become  due  221,  39  Atl.  1072;  Gladwyn  v.  Hitch- 

and  payable  by  reason  of  a  default  man,  2  Vera.  135.     In  this  case  a 

in  meeting  any  instalments  thereof."  mortgage  was  made  for  £450,  pay- 

Per  Wolverton,  J.  able  at  the  end  of  five  years,  with 

"  Trinity  County   Bank  v.   Haas,  interest  at  the  rate  of  5  per  cent. 

151  Cal.  553,  91  Pac.  385.     See  also  in  the  meantime.     The  interest  not 

San  Gabriel  Val.  Bank  v.  Lake  View  being  paid  as  stipulated,  the  mort- 

Town  Co.  (Cal.),  86  Pac.  727;   Spen-  gage  was  treated  as  forfeited, 

cer   V.   Alki   Point   Transp.    Co.,    53  "  Burrows  v.  Mulloy,  2  Jones  &  U 

Wash.  77,  101  Pac.  509,  132  Am.  St.  125. 

1058.  ■"25  Law  J.  Ch.  (N.  S.)  284. 

"Butler   V.    Blackman,   45    Conn. 
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withstanding  that  the  mortgagee  had  taken  possession  of  the  property, 
consisting  of  certain  leasehold  estates,  and  had  realized  by  a  sale  of 
a  portion  more  than  enough  to  cover  the  interest  due.  Kindersley, 
Vice-Chancellor,  said :  "It  is  certainly  singular  that  this  question  has 
never  before  been  decided ;  but,  in  the  absence  of  any  direct  authority, 
the  dictum  of  Lord  St.  Leonards  is  sufficient  for  me  to  act  upon  vrhen 
I  consider  that,  upon  the  'whole,  that  dictum  is  in  accordance  with 
the  justice  of  the  case." 

Where  upon  a  sale  of  land  the  purchaser  retained  a  portion  of  the 
purchase-money  as  indemnity  against  an  incumbrance,  and  gave  the 
grantor  a  bond  and  mortgage  for  the  money  retained,  payable  with 
lawful  interest  on  the  extinguishment  of  the  claim,  it  was  held  that 
the  mortgage  could  be  foreclosed  for  arrears  of  interest,  although  the 
principal  had  not  become  due  through  the  removal  of  the  incum- 
brance.^" 

Under  an  agreement  for  a  mortgage,  the  court,  in  settling  the  terms 
of  the  mortgage  to  be  given  in  pursuance  of  it,  will  ordinarily  insert  a 
proviso  that  the  postponement  shall  be  conditional  on  punctual  pay- 
ment of  interest,  although  the  agreement  be  silent  upon  the  subject; 
so  that,  if  the  mortgagor  should  make  default  in  the  payment  of  in- 
terest, the  mortgagee's  remedy  by  sale  or  foreclosure  will  immediately 
arise.*^ 

§  1178.     By  agreement  default  may  not  give  right  to  foreclose. — 

But  the  agreement  in  respect  to  the  payment  of  the  principal  may  be 
such  that  a  default  in  the  payment  of  the  interest  will  give  no  right 
to  institute  proceedings  for  foreclosure;  as,  for  instance,  where  it  is 
provided  that  the  principal  shall  not  be  called  in  during  the  lifetime 
of  the  mortgagor;  though  a  3'early  interest  is  reserved,  a  default  in 
the  payment  of  the  interest  during  the  lifetime  of  the  mortgagor 
gives  no  right  of  action.*^   If  the  mortgage  contains  an  absolute  cove- 

•"Van  Doren  v.  Dickerson,  33  N.  fault  liad  been  made  in  the  payment 

J.  Eq.  388.  of   the   Interest   thereon,   the  mort- 

"Seaton  v.  Twyford,  L.  R.  11  Eq.  gagee  wo.uId,  at  any  time  after  that 

591.  event,  have  had  a  right  to  file  his 

♦^Burrowes   v.    Mulloy,  2  Jones  &  bill    for    foreclosure;     because     his 

L.  521.     Lord     Chancellor     Sudgen  right   became   absolute   law   by  the 

said:     "Supposing  that  the  principal  non-payment  of  the  interest,  the  es- 

sum  had   been  made  payable   on  a  tate   having  been   conveyed  subject 

given  day,  no  matter  whether  it  was  to  a  condition  which  had  not  been 

one  year  or  twenty  years  after  the  fulfilled.  *  *  *  This  transaction  as- 

date  of  the  mortgage,  with  interest  sumed  a  different  shape  with  respect 

thereon   half   yearly   in    the    mean-  to   the    payment    of    the    principal 

time,   and  that,   before   the   day   of  and  the  payment  of  the  interest;  it 

payment  of  the  principal  money,  de-  was  only  upon  the  non-payment  of 
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nant  that  the  principal  shall  not  be  called  in  during  a  specific  period, 
or  iintil  the  happening  of  a  certain  event,  then  no' default  in  the  pay- 
ment of  the  interest  in  the  meantime  will  enable  the  mortgagee  to 
sue.*®  Such  a  covenant  may  prevent  a  mortgagee's  suing  upon  a  sal- 
vage claim,  as,  for  instance,  upon  a  prior  mortgage  which  he  has  been 
obliged  to  take  up  for  his  own  protection ;  although  that  has  matured, 
the  covenant  in  his  own  mortgage  will  prevent  his  enforcing  it  during 
the  time  included  in  his  covenant.'*" 

When  it  appears  upon  the  whole  mortgage  deed  that  although  the 
principal  and  interest  are  expressed  to  be  payable  at  the  end  of  several 
years,  yet  it  was  the  intention  and  agreement  of  the  parties  that  the  in- 
terest' should  be  paid  half-yearly,  the  mortgagee  may  foreclose  upon  a 
default  in  the  payment  of  the  interest  in  the  meantime."^ 

§  1179.  Stipulation  for  promptness  in  payment. — It  is  competent 
for  the  parties  to  so  provide  that  the  continuance  of  the  loan  shall  de- 
pend upon  the  promptness  of  the  borrower's  paying  the  interest,  or 
the  instalments  of  principal. ^^  It  is  competent,  also,  for  the  parties  to 
provide  that  upon  a  default  of  the  mortgagor  in  the  payment  of  the 


the  principal  sum,  after  the  decease 
of  the  mortgagor,  that  the  mort- 
gagee was  to  have  a  right  to  fore- 
close. Interest  was  to  be  paid 
half-yearly  upon  the  principal  sum; 
and  after  the  decease  of  the 
mortgagor  any  default  in  the  pay- 
ment of  the  interest  would  enable 
the  mortgagee  to  file  his  bill  of  fore- 
closure, because  the  condition  would 
then  have  been  broken;  but  the 
covenant  is  independent  of  every- 
thing contained  in  the  deed  of  mort- 
gage, and  is  in  point  of  fact  an  abso- 
lute covenant  that,  notwithstanding 
anything  contained  in  the  mortgage 
deed,  the  mortgagee  will  not  call  in 
the  principal  money  during  the  life- 
time of  the  mortgagor.  I  do  not  see 
how  any  default  in  the  payment  of 
the  interest,  during  the  lifetime  of 
the  mortgagor,  can  enable  the  mort- 
gagee to  commit  a  breach  of  his 
covenant.  It  was  said  that  this  was 
like  a  case  where,  although  the 
money  was  by  the  proviso  for  re- 
demption to  be  paid  at  a  fixed  pe- 
riod, yet  the  mortgagee  covenants 
that  he  will  not  call  in  the  principal 
for  a  longer  period,  unless  default 
should  be  made  in  the  payment  of 


the  interest  in  the  meantime;  but 
the  parties  here  have  not  entered 
into  such  an  arrangement.  I  think, 
therefore,  that  under  these  instru- 
ments the  plaintiff  was  not  at  lib- 
erty to  file  his  bill  for  a  foreclosure, 
as  far  as  relates  to  the  principal 
money,  and  therefore  can  not  do  so 
in  respect  of  the  interest  which  ac- 
crued before  the  principal  sum  be- 
came payable." 

"  Fisher  on  Mortgages,  3d  ed.  347^ 
Bank  v.  Doherty,  29  "Wash.  233,  69 
Pac.  732  (quoting  text).  The  con- 
dition in  tills  case  was  that  the  mort- 
gagor "shall  on  or  before  maturity 
pay  said  note  with  interest  that  may 
be  due  thereon." 

™Burrowes  v.  MoUoy,  2  Jones  & 
L.  521.  See  also  Dugdale  v.  Robert- 
son, 3  Jur.  N.  S.  687,  as  to  suit  for 
injuries  to  the  security  in  such  case. 

"Roddy  V.  Williams,  3  Jones  & 
L.  1.  See  also  Wisner  v.  Chamber- 
lin,  117  111.  56S,  7  N.  E.  68. 

»^Whitcher  v.  "Webb,  44  Cal.  127; 
Cassidy  v.  Caton,  47  Iowa  22;  Stan- 
clift  V.  Norton,  11  Kans.  218;  Na- 
tional Ins.  Co.  V.  Butler,  61  Nebr. 
449,  85  N.  "W.  437;  Hartsuffi  v.  Hall, 
58  Nebr.  417,  78  N.  W.  716. 
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taxes  assessed  upon  the  premises  the  whole  mortgage  debt  shall  be- 
come due.^'  When  the  mortgage  provides  that  upon  any  default  in 
the  payment  of  interest  the  principal  sum  shall  immediately,  or  after 
the  continuance  of  the  default  for  a  specified  time,  become  due,  time 
is  made  the  essence  of  the  contract,  and  a  court  of  equity  will  not  re- 
lieve the  mortgagor  from  a  default,  unless  he  can  show  some  good 
excuse  for  it,  such  as  mistake  or  accident  or  fraud.^*  On  the  other 
hand  when  the  agreement  provides  that  the  mortgagee  shall  not  de- 
clare the  whole  debt  due  until  a  specified  time  after  default,  he  can 
bring  no  suit  to  foreclose  until  after  the  time  specified.^^  The  time 
of  payment  may  be  extended  by  a  parol  agreement  so  that  there  will 
be  no  default  within  the  meaning  of  the  deed,  because  this  is  made 
with  the  concurrence  of  the  creditor.  Although  such  an  agreement  be 
not  binding  for  want  of  consideration,  and  therefore  is  subject  to  rev- 
ocation at  any  moment,  it  is  a  sufficient  excuse  for  the  default.  The 
creditor  can  not  treat  it  as  a  default  working  forfeiture,  without  first 
demanding  payment  of  the  instalment.  Where  it  was  provided  that  in 
case  the  interest  should  remain  due  and  unpaid  for  ten  days  the  prin- 
cipal should  become  due,  and  the  owner  of  the  equity  paid  the  interest 
after  that  time  and  took  a  receipt  as  of  the  day  when  it  fell  due,  it 
was  held  to  be  a  waiver  of  the  forfeiture,  so  that  the  mortgagee  could 
not  proceed  to  foreclose.^"  Neither  will  the  court  enforce  a  forfeiture 
of  the  time  of  credit  if  the  failure  to  pay  the  interest  within  the  time 
specified  was  occasioned  by  the  acts  or  declarations  of  the  holder  of 
the  mortgage  ;^'^  as  where  by  agreement  of  the  parties  the  payment 
of  interest  had  been  regularly  made  at  the  place  of  business  of  the 
mortgagor,  and  the  payment  on  which  the  forfeiture  of  credit  was 
claimed  occurred  because  the  mortgagee  had  not  called  for  the  interest, 

°'  Smalley  v.  Ranken,  85  Iowa  612,  fault'  imports  something  wrongful — 

52  N.  W.  507;    Stanclift  v.  Norton,  the  omission  to  do  something  which, 

11  Kans.  218;   Hockett  v.  Burns,  90  as    between    the    parties,    ought    to 

Nebr.  1,  132  N.  W.  718;  Plummer  v.  have   been   done   by   one   of   them. 

Park,  62  Nebr.  665,  87  N.  W.  534.  Therefore  the  omission  of  the  plain- 

"  Terry  v.  Eureka  College,  70  111.  tiff  to  pay  on  the  day  specified,  be- 

236;  Heath  v.  Hall,  60  111.  344;  Ker-  ing  with  the  concurrence  of  the  de- 

baugh  V.  Nugent,  48  Ind.  App.  43,  fendants,  was  not  a  default." 

95  N.  E.  336;   Beisel  v.  Artman,  10  ==Reis  v.  McDevitt,  219  Pa.  414,  68 

Nebr.  181,  4  N.  "W.  1011;   Anderson  Atl.  1012. 

V.  Lodi  Branch  R.  Co.,  31  N.  J.  Eq.  ■"  Sire  v.  Wightman,  25  N.  J.  Eq. 

42;    De  Groot  v.  McCotter,  19  N.  J.  102.    For  circumstances  under  which 

Eq.  531;  Baldwin  v.  Van  Vorst,  10  N.  the  receipt  of  interest  will  not  be 

J.  Eq.  577;  Martin  v.  Clover,  17  N.  Y.  regarded  as  a  waiver  of  forfeiture, 

S.  638;   Albert  v.  Grosvenor  Invest-  see  Odell  v.  Hoyt,  73  N.  Y.  343. 

ment  Co.,  8  Best  &  S.  664,  L.  R.  3  Q.  "  Wilson  v.  Bird,  28  N.  J.  Eq.  352. 
B.  123.  Per  Lush,  J.:   "The  word  'de- 
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and  the  mortgagor  did  not  know  where  to  find  him/*  or  where  the 
owner  of  the  equity  tendered  the  amount  due,  which  the  mortgagee 
refused  to  receive;'^"  or  where  the  mortgagee  had  paid  over  to  the 
mortgagor  only  a  part  of  the  consideration  of  the  mortgage  at  the  time 
of  the  default.*" 

§  1179a.  Provision  as  to  effect  of  default  need  not  occur  in  both 
mortgage  and  deed. — It  is  not  essential  that  this  provision  shall  be 
contained  in  both  the  mortgage  and  note.  When  these  instruments  are 
executed  at  the  same  time  with  regard  to  the  same  transaction,  and 
make  reference  to  each  other,  they  are  but  one  in  the  eye  of  the  law, 
and  the  terms  of  either  are  qualified  by  any  provisions  of  the  other 
applicable  thereto."^  If  the  note  states  that  it  is  secured  by  mortgage, 
a  provision  of  the  latter  that  upon  default  in  the  payment  of  interest 
the  whole  debt  secured  shall  become  due  and  payable  becomes  in  law  a 
part  of  the  former.*^  A  similar  provision  in  the  note  qualifies  in  the 
same  way  the  legal  efEect  of  the  mortgage  from  which  the  provision  is 
omitted.*^  Consequently  a  provision  in  the  mortgage,  that  all  the 
notes  secured  thereby  shall  become  due  on  default  in  the  payment  of 


'^De  Groot  v.  McCotter;  19  N.  J. 
Eq.  531.  The  order  in  this  case  was 
that  upon  payment  to  the  coin- 
plainant,  within  ten  days,  of  the 
amount  then  due,  all  proceedings 
upon  the  mortgage  be  stayed,  until 
default  be  made  according  to  the 
condition  of  the  mortgage,  without 
reference  to  default  in  the  payment 
of  interest  moneys  previously  due. 

"Ewart  V.  Irwin,  1  Phila.  78  (7 
Leg.  Int.  134).  Although  this  was  a 
writ  of  scire  facias,  the  court  ap- 
plied equitable  principles  of  con- 
struction. 

""Booknau  v.  Burnett,  49  Iowa  303; 
Ramsdell  v.  Hulett,  50  Kans.  440.  If 
after  a  default  in  the  payment  of 
both  interest  and  taxes,  the  taxes 
are  paid  by  the  mortgage  debtor  the 
running  of  the  statute  in  his  favor 
Is  ended  by  his  voluntary  correction 
of  the  one  default.  Douthitt  v.  Far- 
rell,  60  Kans.  195.  Where  the  mort- 
gage provides  that  the  whole  debt 
shall  become  due  if  any  sum  of 
money  or  interest  thereon  becomes 
due  and  the  taxes  on  the  property 
are  not  paid,  to  make  the  whole 
debt  due  and  authorize  a  foreclo- 
sure both  conditions  must  concur. 


namely  default  in  the  payment  of  a 
sum  due  or  interest  thereon  and  de- 
fault in  the  payment  of*  the  taxes 
when  due.  Lewis  v.  Lewis,  58  Kans. 
563. 

"'■  Buchanan  v.  Bershire  L.  Ins. 
Co.,  96  Ind.  510,  520;  Fox  v.  Gray, 
105  Iowa  433,  75  N.  W.  339;  Smalley 
v.  Ranken,  85  Iowa  612,  52  N.  W. 
507;  Hawes  v.  Detroit  F.  &  M.  Ins. 
Co.,  109  Mich.  324,  67  N.  W.  329.  The 
note  and  mortgage  will  be  construed 
together.  Clark  v.  Paddock,  24 
Idaho  142,  132  Pac.  795,  46  L.  R. 
A.  (N.  S.)  475.  The  rule  is  the 
same  although  the  note  states  that 
interest  is  payable  annually  and 
that  interest  when  due  is  to  become 
principal  and  draw  interest  at  a 
specified  rate.  Fox  v.  Gray,  105  Iowa 
433,  75  N.  W.  339. 

"^Gregory  v.  Marks,  8  Biss.  (XJ. 
S.)  44;  Wheeler  &c.  Mfg.  Co.  v. 
Howard,  28  Fed.  741;  Noell  v. 
Gaines,  68  Mo.  649,  Hough,  J.,  dis- 
senting, 8  Cent.  L.  J.  353;  Waples 
V.  Jones,  62  Mo.  440;  Kempner  v. 
Comer,  73  Tex.  196,  11  S.  W.  194; 
Schoonmaker  v.  Taylor,  14  Wis.  313. 

'^Fletcher  v.  Daugherty,  13  Nebr. 
224,  13  N.  W.  207. 
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either  of  them,  or  in  the  payment  of  taxes,  or  for  insurance,  on  such 
default  makes  the  notes  due,  not  merely  for  foreclosure  proceedings, 
but  for  general  purposes,  so  that  suit  may  be  brought  on  any  of  them.^* 
If  there  be  a  discrepancy  between  the  terms  of  the  mortgage  and 
those  of  the  bonds  secured  thereby,  inasmuch  as  the  debt  is  the  prin- 
cipal thing  and  the  mortgage  only  a  security,  the  terms  of  the  descrip- 
tion of  the  debt  will  govern."^  Thus,  if  a  mortgage  executed  by  a  cor- 
poration, to  secure  its  bonds,  provides  that,  in  case  of  default  for  six 
months  in  the  payment  of  the  interest  upon  either  of  them,  the  entire 
amount  of  the  debt  secured  "shall  forthwith  become  due  and  payable," 
and  that  the  lien  of  the  mortgage  may  be  at  once  enforced,  and  the 
bonds  themselves  declare  that,  "in  case  of  the  nonpayment  of  any  half- 
yearly  instalment  of  interest  which  shall  have  become  due  and  been 
demanded,  and  such  default  shall  have  continued  six  months  after  de- 
mand," the  principal  of  the  bond  shall  become  due,  with  the  effect 
provided  in  the  mortgage,  a  demand  for  payment  is  necessary  to  make 
the  principal  of  the  bonds  payable.*" 

§  1179b.  Demand  after  default. — Demand  after  default  is  not 
necessary  to  support  an  action  for  the  entire  sum  under  a  mortgage 
which  provides  that  the  whole  principal  debt  shall  become  due  in  case 
default  be  made  in  the  payment  of  interest  ;°^  or,  if  the  mortgage  se- 
cures bonds  with  interest  coupons,  it  need  not  be  averred  in  a  bill  to 
foreclose  the  mortgage  that  the  coupons  were  presented  for  payment 
at  the  office  or  agency  at  which  they  were  payable."^  Bringing  the  suit 
to  foreclose  is  a  sufficient  demand.*' 

So  completely  is  the  time  of  payment  changed  by  a  provision  for  the 
forfeiture  of  credit  upon  the  breach  of  a  condition  of  the  mortgage, 
that  in  order  to  charge  an  indorser  of  the  mortgage  note,  demand 
upon  the  maker  and  notice  to  the  indorser  should  be  given  at  the  time 
the  mortgagee  elects  to  take  advantage  of  the  default  and  declare  the 
debt  to  be  due.    A  protest  afterward  upon  the  maturity  of  the  note 

<*  Chambers  v.  Marks,  93  Ala.  412,  Webb,  44  Cal.  127;   Luckliart  v.  Og- 

9  So.  74.  den,   SO    Cal.    547,    556;    Halleck  v. 

«' Mortgage  Security  Co.  v.  Case-  Moss,  22  Cal.  266;   Ziel  v.  Dukes,  12 

bier,  3  Kans.  App.  741,  45  Pac.  452.  Cal.  479;    Arnot  v.  Union   Salt  Co., 

*>  Railway  Co.  v.  Sprague,  103  U.  109  App.  Div.  433,  96  N.  Y.  S.  80. 

S.  756.  "'  Savannah  &c.  R.  Co.  v.  Lancas- 

•"  Hewitt  v.  Dean,  91  Cal.  5,  617,  ter,  62  Ala.  555. 

25  Pac.  753;   Pac.  Mutual  Life  Ins.  «» Sweeney  v.  Kaufmann,  168  111. 

Co.  V.   Shepardson,   77   Cal.   345,  19  233,    48    N.    E.    144;     Northwestern 

Pac.    583;    Dean   v.    Applegarth,   65  Mut.  L.  Ins.  Co.  v.  Butler,  57  Nebr. 

Cal.  391,  4  Pac.  375;    Cummings  v.  198,  77  N.  W.   667;    Coad  v.   Home 

Howard,   63   Cal.   503;    Whitcher  v.  Cattle  Co.,  32  Nebr.  761. 
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according  to  its  terms,  without  reference  to  the  forfeiture,  is  of  no  ef- 
fect.'" An  indorser  may  waive  any  right  he  had  to  have  the  note  pro-- 
tested,  by  promising  payment  and  applying  for  a  postponement  of 
sale.'^ 

§  1179c.  Corporate  mortgages — Default. — Corporate  mortgages 
generally  provide  for  a  continuance  of  default  for  a  period  of  time 
before  any  right  of  sale  accrues.'^  A  trust  deed  made  by  a  manufac- 
turing corporation  empowered  the  trustees,  on  default  of  interest  pay- 
ments, to  sell  the  property,  "if,  after  notice  is  served  on  the  president 
of  said  company,  the  same  shall  remain  unpaid  for  six  months  after 
such  default."  A  strict  compliance  with  this  provision  would  be 
necessary  to  a  valid  sale  under  the  power;  but  if  foreclosure  should 
be  sought  in  equity,  a  condition  of  affairs  might  be  shown  which 
would  dispense  with  the  necessity  of  alleging  the  giving  of  notice  as 
provided.'^  The  six  months  after  maturity  was  held  not  to  be  in 
addition  to  days  of  grace,  but  to  run  from  the  date  on  which  the- 
coupons  were  expressed  to  be  due,  and,  although  a  default  continued 
but  two  days  more  than  six  months,  the  holders  of  such  coupons  were 
entitled  to  declare  the  principal  immediately  due.'* 

If  a  trust  deed  of  a  corporation  provides  that  a  default  in  the  pay- 
ment of  interest,  continued  for  six  months  after  "payment  shall  have 
been  duly  demanded,"  shall  at  the  option  of  the  trustee  render  the 
whole  debt  due,  demand  of  payment  must  be  made  at  the  principal 
office  of  the  company  where  the  interest  is  payable.  A  demand  made 
at  a  branch  office  of  the  company,  under  circumstances  which  tended 
to  show  that  the  demand  was  simply  a  device  by  which  a  form  would 
be  substituted  for  the  substance  of  a  demand,  and  thus  an  advantage 
be  obtained  by  the  bondholder,  is  not  such  a  demand  as  is  called  for 
by  the  deed  of  trust.'^ 

§  1180.  Provision  in  mortgage  for  foreclosure  on  breach  of  condi- 
tion.— There  is  almost  always  some  provision  in  the  mortgage  under 
which  the  right  to  foreclose  accrues  upon  a  breach  of  any  of  the  stipu- 
lations of  the  mortgagor  to  pay,  and  under  which  also  the  mortgagee 
is  entitled  to  receive  payment  of  the  whole  debt,  and  not  merely  of 

"Noell  V.  Gaines,  68  Mo.  649.  "Robinson  v.  Alabama  &  G.  Mfg. 

"Cardwell    v.    Allan,    33     Grat.     Co.,  48  Fed.  12. 
(Va.)   160.  "Alabama   &c.   Mfg.   Co.   v.   Rob- 

"Jones  on  Corporate  Bonds  and    inson,  56  Fed.  690. 
Mortgages,   §   384   and   cases  cited.        "Levey  v.  Union  Print  Works,  12 

N.  Y.  S.  153. 
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what  is  due  at  the  time  of  sale,  if  it  is  not  then  all  due.''"  Such 
agreements  are  valid  and  enforeible  in  the  absence  of  fraud  or  un- 
conscionable advantage  in  executing  it.^'  This  agreement  need  not 
be  formal,  but  may  be  gathered  from  the  expressed  intention  of  the 
whole  deed.  If  it  appears  from  the  whole  instrument  that  such  was 
the  intention,  the  sale  may  be  made  upon  any  default,  and  the  whole 
debt  paid,  though  not  all  due ;  as  where  it  is  provided  that  on  default 
it  should  be  lawful  for  the  mortgagee  to  sell  and  execute  a  deed, 
"rendering  the  surplus,  if  any,"  to  the  mortgagor;'^  or  where  the 
condition  of  a  mortgage  securing  the  payment  of  several  notes  fall- 
ing due  at  different  times  authorizes  a  sale  upon  default  being  made 
in  the  payment  of  the  notes  "as  they  fall  due."'^  A  provision  in  a 
second  mortgage  that  the  whole  debt  may  be  declared  due  on  default 
of  payment  of  interest  on  a  prior  mortgage  is  valid  and  may  be  en- 
forced.*" The  parties  are  free  to  contract  in  regard  to  the  maturity 
of  the  whole  debt  as  they  may  deem  fit. 

But  a  provision  in  a  power  of  sale  mortgage  that,  in  case  of  a  de- 
fault for  thirty  days  in  the  payment  of  any  instalments  of  interest  or 
of  the  principal,  the  mortgagee  may  advertise  and  sell,  and  apply  the 
proceeds  to  the  payment  of  the  whole  debt  and  interest  due,  only  au- 
thorizes this  application  in  case  of  sale  under  the  power,  and  does  not 
make  the  whole  debt  due  merely  by  neglect  to  pay  within  the  time  pre- 

'» McLean  v.  Presley,  56  Ala.  211;  "Pizer  v.  Herzig,  120  App.  Dlv. 
Stewart  v.  McCadden,  107  Md.  314,  102,  105  N.  Y.  S.  38;  Bizzell  v.  Rob- 
68  Atl.  571;  Lantry  v.  French,  33  erts,  156  N.  Car.  272,  72  S.  B.  378. 
Nebr.  524,  50  N.  W.  679;  Bushfield  "Pope  v.  Durant,  26  Iowa  233. 
V.  Meyer,  10  Ohio  St.  334;  Hosie  v.  But  In  Bank  of  San  Luis  Obispo 
Gray,  71  Pa.  St.  198  (where  provi-  v.  Johnson,  53  Gal.  99,  a  provision  in 
sion  was  made  for  issuing  scire  fa-  a  mortgage  that  "in  case  of  default 
cias).  See  also  Allen  v.  Pierson,  in  the  payment  of  said  note  or  inter- 
113  App.  Div.  586,  100  N.  Y.  S.  451.  est,  or  in  the  performance  of  any  of 
A  provision  that  all  instalments  the  conditions  hereof,  then  the  mort- 
should  become  due  upon  sale  of  the  gagee  may,  at  his  option,  either  corn- 
land  by  the  mortgagor  is  binding  mence  proceedings  to  foreclose  the 
upon  one  who  purchased  subject  to  mortgage  in  the  usual  manner,  or 
the  mortgage.  Wittmeier  v.  Tid-  cause  the  said  premises  or  any  part 
well,  150  Ala.  253,  43  So.  782.  Such  thereof  to  be  sold,"  was  held  not  to 
a  provision  may  be  followed  by  a  authorize  a  foreclosure  for  the  prin- 
further  provision  that,  in  case  of  cipal  upon  a  default  in  the  payment 
default  in  the  payment  of  interest  of  interest  only.  For  a  similar  de- 
on  or  before  the  5th  day  of  any  cision  see  Jones  v.  Ramsey,  3  Bradw. 
month  to  the  mortgagee's  agent,  he  (111.)  303. 

should  take  charge  of  the  mortgaged  "  McLean  v.  Presley,  56  Ala.  211; 

premises,  collect  the  rents,    deduct  Meier  v.  Meier,  105  Mo.  411,  16  S.  W. 

interest,  and  pay  the  excess  to  the  223. 

mortgagor;  and  these  provisions  are  """Weinsteln  v.  Sinel,  133  App.  Dlv. 

not  in  conflict.     Stevens  v.  De  Car-  441,  117  N.  Y.  S.  346. 
dona,  53  Gal.  487. 
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scribed.  It  does  not  change  the  time  when  the  instalmunts  of  the 
mortgage  become  payable,  so  as  to  authorize  a  suit  in  equity  to  fore- 
close the  mortgage  and  to  apply  the  proceeds  of  sale  immediately  to 
the  satisfaction  of  the  mortgage.  If  the  mortgagee  chooses  to  proceed 
in  equity,  and  the  instalment  due  is  paid  before  sale,  he  can  only  apply 
to  the  court  when  future  instalments  become  due  for  a  sale  under  the 
decree  to  satisfy  them.^^  "Where  the  mortgage  provides  that  if  de- 
fault continues  for  a  specified  time  after  payment  is  due,  a  tender 
of  the  entire  amount  due  within  such  time  will  prevent  the  exercise 
of  the  option.  ^^ 

If  part  of  the  mortgage  notes  are  payable  unconditionally,  but  one 
is  payable  upon  condition  that  the  mortgagee  shall  procure  a  convey- 
ance of  certain  interests  to  the  mortgagor,  a  provision  making  the 
whole  mortgage  debt  payable  upon  any  default  in  the  payment  of  in- 
terest or  principal  enables  the  mortgagee  to  sell  for  the  payment  of 
the  notes  payable  unconditionally,  but  not  for  the  note  payable  upon 
condition  until  the  condition  is  performed.^^ 

§  1181.  Provisions  as  to  effect  of  breach  not  penalties. — Such  a 
provision  in  the  mortgage  is  not  considered  a  penalty,  but  an  agree- 
ment as  to  the  time  when  the  debt  shall  become  due,'*  enforcible  ac- 
cording to  its  terms.  Unless  so  provided,  the  foreclosure  can  extend 
no  further  than  to  enforce  satisfaction  of  such  part  of  the  debt  as 
is  due  at  that  time,  and  for  that  purpose  to  sell  so  much  of  the  mort- 
gaged property  as  may  be  necessary.  Courts  of  equity,  without  the 
aid  of  any  statutory  provision  to  that  effect,  may  generally  retain 

«»Holden  v.  Gilbert,  7  Paige   (N.  Nugent,  48  Ind.  App.  43,  95  N.  E. 

Y.)  208.  336;  Adams  v.  Essex,  1  Bibb  (Ky.) 

=^  Bieber  V.  Goldberg,  133  App.  Div.  149,   4   Am.   Dec.     623;     Mobray    v. 

207,  117  N.  Y.  S.  211.  Leckle,  42  Md.  474;   Schooley  v.  Ro- 

«"  Gibbons  v.  Hoag,  95  111.  45.  main,  31  Md.  574,  100  Am.  Dec.  87; 

^Richards  v.   Holmes,    18    How.  Salmon  v.   Clagett,  3  Bland   (Md.) 

(U.  S.)  143;  Wheeler  v.  Howard,  28  125;     Magruder    v.     Eggleston,     41 

Fed.   741;    Savannah   &c.   R.   Co.   v.  Miss.  284;   Connecticut  Mut.  L.  Ins. 

Lancaster,  62  Ala.  555,  565 ;  Stillwell  Co.  v.  Westerhoff,  58  Nebr.  379,  78 

V.  Adams,  29  Ark.  346;   Whitcher  v.  N.  W.  724,  79  N.  W.  731;    Eastern 

Webb,  44  Cal.  127;   Grattan  v.  Wig-  Banking  Co.  v.  Seeley,  55  Nebr.  660, 

gins,  23  Cal.  16;  Jones  v.  Lawrence,  75  N.  W.  1102;  Morling  v.  Bronson, 

18   Ga.   277;    Morgenstern  v.   Klees,  37  Nebr.  608,  56  N.  W.  205;  Noyes  v. 

30  111.  422;  Smart  v.  McKay,  16  Ind.  Anderson,  124  N.  Y.  175,  26  N.  E. 

45;   Taber  v.  Cincinnati  &c.  R.  Co.,  316,  per  Parker,  J.;   Cole  v.  Hinck, 

15    Ind.   459;    Hunt  v.   Harding,   11  120  App.  Div.  355,  105  N.  Y.  S.  407; 

Ind.  245;    Greenman  v.  Pattison,  8  Baker   v.   Lehman,   Wright    (Ohio) 

Blackf.  (Ind.)  465;   Hough  v.  Doyle,  522;  Goodman  v.  Cinn.  &  Chicago  R. 

8   Blackf.    (Ind.)    300;    Andrews   v.  Co.,  2  Disney   (Ohio)    176.     Contra, 

Jones,  3  Blackf.    (Ind.)    440;    Cecil  Tiernan    v.    Hinman,    16    111.    400; 

V.  Dynes,  2  Ind.  266;   Kerbaugh  v.  Hoodless  v.  Reid,  112  111.  105. 
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jurisdiction  of  the  case  until  the  subsequent  instalments  become  due, 
and  then  decree  a  further  sale;  and  under  the  general  doctrines  and 
practice  of  equity  may  direct  a  sale  of  the  whole  mortgaged  estate,, 
though  not  required  for  the  payment  of  the  instalment  already  due, 
in  case  the  property  is  indivisible;*^  or  with  the  consent  of  the  mort- 
gagor ;  or  in  case  the  court  should  be  satisfied  that  the  property  would 
sell  for  a  better  price  if  sold  together  in  one  lot  than  if  sold  in  parcels 
at  different  times.*"  But  if  the  whole  premises  are  sold  the  remedy 
is  exhausted,  and  there  can  be  no  second  sale  upon  the  maturing  of 
the  principal  debt.*'^ 

If  other  instalments  become  due  after  the  suit  is  commenced,  and 
before  final  hearing,  these  may  be  included  in  the  decree  without  filing 
a  supplemental  bill  if  they  are  set  out  in  the  original  bill,  and  are  in- 
cluded in  the  prayer  for  decree.**  Where  the  mortgage  provides  a 
penalty  for  default  in  addition  to  giving  the  mortgagee  the  right  to 
declare  the  whole  debt  due,  the  right  to  foreclose  will  be  enforced, 
although  a  court  of  equity  will  not  enforce  the  penalty.*' 

§  1182.  Default  at  election  of  mortgagee. — ^Where  it  is  provided 
in  a  mortgage  that,  if  any  instalment  of  principal  or  interest  or  the 
taxes  shall  not  be  paid  at  the  times  stated,  the  principal  sum  secured 
shall  become  immediately  due  at  the  election  of  the  mortgagee,  or  the 
holder  of  the  mortgage,  the  whole  debt  is  not  due  until  the  mortgagee 
or  other  holder  has  exercised  his  election;  and  a  sale  of  the  property 
free  from  the  mortgage  before  this  could  not  be  authorized  by  an  act 
of  the  legislature.'"  The  whole  debt  does  not  become  due  ipso  facto 
upon  default  but  the  mortgagee  has  a  mere  option  which  he  may  exer- 
cise or  waive,  and  if  the  mortgagor  makes  the  overdue  payment  be- 
fore the  option  is  exercised,  it  is  lost."^     The  provision  is  for  the 

«=  Bank  of  Ogdensburg  v.  Arnold,  727;  Blakeslee  v.  Hoit,  116  111.  App. 

5  Paige   (N.  Y.)    38.  83;  Westcott  v.  Whiteside,  63  Kans. 

»'Caufman   v.    Sayre,    2    B.    Mon.  49,   51,   64  Pac.   1032;    Randolph  v. 

(Ky.)  202;   Adajns  v.  Essex,  1  Bihb  Middleton,  26  N.  J.  Bq.  543.    On  the 

(Ky.)   149,  4  Am.  Dec.  623;   Peyton  effect  of  default  in  payment  of  in- 

V.  Ayres,  2  Md.  Ch.  64;  Wylie  v.  Mc-  surance   premiums,   see   Bumpus  v. 

Maken,  2  Md.  Ch.  413.  "Willett,   55   Misc.   94,   106  N.  Y.   S. 

"Poweshiek   Co.   v.   Dennison,   36  366.      Mortgagee    may    not    declare 

Iowa  244,  14  Am.  Rep.  521;   Buford  whole  debt  on  failure  of  mortgagor 

V.  Smith,  7  Mo.  489.  to  pay  street  assessments  and  insur- 

^  Magruder  v.  Bggleston,  41  Miss,  ance  premiums  where  the  mortgagee 

284.  has  orally  agreed  to  pay  the  same. 

*»  Lincoln  Nat.  Bank  v.  Mundy,  162  Harblcan  v.   Skinner    (Wash.),   145 

111.  App.  138.  iPac.  582. 

»°San  Gabriel  Val.  Bank  v.  Lake  "Trinity  County  Bank  v.   Haas, 

View  Town  Co.  (Cal.  App.),  86  t»ac.  151  Cal.  553,  Si  Pac.  385;    Spencer 
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benefit  of  the  mortgagee  and  may  not  be  taken  advantage  of  by  the 
mortgagor  to  set  the  statute  of  limitations  running.'^  "Immediately 
due"  means  immediately  upon  or  after  the  holder's  election;  and 
he  is  not  bound  to  elect  immediately  after  default.**^  But  a  mortgage 
due  by  the  election  of  the  mortgagee  is  as  fully  matured  as  one  due  by 
expiration  of  the  time  limit  fixed  in  the  mortgage."*  If  the  provision 
is  that,  if  default  be  made  for  ten  days  in  the  payment  of  notes  due  on 
the  first  day  of  a  month,  the  principal  shall  become  due  at  the  option 
of  the  mortgagee,  allovrance  must  be  made  for  days  of  grace,  if  that 
is  allowed,  in  addition  to  the  ten  days  before  bringing  action.'^  Such 
a  provision  does  not  simply  render  the  notes  due  for  the  purposes  of 
foreclosure  in  case  the  option  is  exercised,  but  for  all  purposes.*®  The 
mortgagee  may  exercise  his  option  promptly  upon  a  default  in  the 
payment  of  any  instalment  of  interest,  although  the  mortgage  also 
contains  a  provision  that  if  the  interest  is  not  paid  semi-annually  it 
shall  be  compounded  semi-annually,  and  the  fact  that  he  has  com- 
pounded the  interest  or  prior  instalments  does  not  affect  his  right. "^ 
After  the  mortgagee  has  elected  to  declare  the  whole  debt  due  and 
has  instituted  foreclosure  proceedings,  the  mortgagor  can  not  defeat 
the  action  by  the  payment  of  the  interest."^  But  a  tender  of  interest 
before  the  option  is  exercised  will  defeat  the  action.'' 

An  option  that  the  whole  mortgage  debt  shall  become  due  imme- 
diately upon  default  in  the  payment  of  the  interest  as  therein  provided, 
in  order  to  be  available  as  against  an  indorser  of  the  mortgage  note, 
must  be  exercised  within  a  reasonable  time  after  default,  and  a  delay 
of  seven  months  before  attempting  to  exercise  the  option  is  unreason- 
able.^ 

But  a  delay  of  three  months  or  four  after  default  in  the  interest  is 

V.  Alki  Point  Transp.  Co.,  53  Wash.  "Wheeler   &  Wilson   Mfg.   Co.   v. 

77,  101  Pac.  509,  132  Am.  St.  1058;  Howard,  28  Fed.  741;    Detweiler  v. 

Coman  v.  Peters,  52  Wash.  574,  100  Breckenkamp,  83  Mo.  45. 

Pac.    1002;    Weinberg  v.   Naher,    51  "^Campbell  v.  West,   86   Cal.   197, 

Wash.  591,  99  Pac.  736.  24    Pac.     1000;    Caplice-Commercial 

"'  Quackenbush  v.  Mapes,  54  Misc.  Co.  v.  Cassidy,  25-  Mont.  81,  63  Pac. 

124,  105  N.  Y.  S.  654.  799. 

"^Wheeler   &  Wilson   Mfg.   Co.   v.  "'Bergman  v.  Fortescue,  74  N.  J. 

Howard,    28    Fed.     741;     Hewitt   v.  Bq.  266,  69  Atl.  474. 

Dean,  91  Cal.  5,  617,  27  Pac.  423,  25  ^  Weinberg    v.    Naher,    51    Wash. 

Pac.  753.  591,  99  Pac.  736. 

"'  Bartlett  Estate  Co.  v.  Fairhaven  ^  Crossmore  v.  Page,  73  Cal.  213, 

Land  Co.,  49  Wash.  58,  94  Pac.  900,  14   Pac.   787;    Cresco  Realty  Co.   v. 

15  L.  R.  A.   (N.  S.)   590.  Clark,  128  App.  Div.  144,  112  N.  Y. 

"■'HartsufE  v.   Hall,   58   Nebr.   417,  S.  550. 
78  N.  W.  716;   Lantry  v.  French,  33 
Nebr.  524,  50  N.  W.  679. 
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not  a  waiver  of  the  right  to  exercise  the  option,  when  the  delay  is 
caused  by  reason  of  defendant's  request  to  be  allowed  a  few  days  ad- 
ditional in  which  to  pay  the  interest.^  An  assignee  of  part  of  the 
notes  secured  by  a  mortgage  containing  such  provision  can  not  alone 
exercise  such  option.  It  is  an  indivisible  condition,  to  enforce  which 
all  parties  interested  in  the  mortgage  security  must  unite.^  But  it 
has  been  held  that  the  assignee  is  entitled  to  elect  to  have  the  whole 
debt  declared  due  without  the  consent  of  the  assignor  although  the 
latter  has  retained  an  interest  in  the  mortgage  debt.* 

Where  the  mortgagee  has  the  option  to  consider  the  entire  debt  ma- 
tured on  any  default,  it  is  not  necessary  that  any  particular  form  of 
expression  should  be  used  for  the  purpose  of  declaring  such  option. 
A  recital  in  a  mortgagee's  deed,  under  a  power  of  sale  in  the  mort- 
gage, that  "having  elected  to  declare  said  mortgage  due  and  payable, 
as  by  said  mortgage  he  was  authorized  to  do,  according  to  the  terms 
and  conditions  thereof,  he  had  proceeded  to  exercise  the  power,"  is 
sulScient.''  It  is  only  necessary  that  the  mortgagee  show  an  unmis- 
takable intention  to  exercise  the  option,  and  this  may  be  done  by  tak-' 
ing  steps  for  foreclosure,  filing  foreclosure  suit,  sale  pursuant  to  the 
mortgage,  or  advertisement  of  the  property  for  sale  pursuant  to  the 
terms  of  the  mortgage.''  But  there  must  be  some  outward  act  beyond 
a  mere  mental  determination  or  a  direction  to  his  own  agents  that 
he  has  manifested  an  election.'^ 

The  mortgagee  may  waive  such  option  at  any  time,  even  after  taking 
steps  to  exercise  it.'  But  mere  acceptance  of  the  amount  due  is  not 
a  waiver."  The  mortgagee  may  rescind  an  election  to  declare  the 
principal  sum  due  and  dismiss  the  foreclosure  proceedings  where  the 

=■  Hewitt  V.  Dean,  91  Cal.  5,  617,  27  mania  Life  Ins.  Co.,  183  N.  Y.  163, 

Pac.  423,  25  Pac.  753;  Washburn  v.  75  N.  B.  1124. 

Williams,  10  Colo.  App.  153,  50  Pac.  °  Lauterjung  v.  Chicago  Title  &c. 

223.      See    also   Lovell   v.    Goss,    45  Co.,  156  111.  App.  621;   Brockway  v. 

Colo.  304,  101  Pac.  72,  22  L.  R.  A.  McClun,  148  111.  App.  465;   Doollttle 

(N.  S.)  1110,  132  Am.  St.  184.  v.  Nurnberg   (N.  Dak.),  147  N.  W. 

"Cresco  Realty  Co.  v.  Clark,  128  400;   Lee  v.  Security  Bank  &c.  Co., 

App.  Div.  144,  112  N.  Y.  S.  550;  Ma-  124  Tenn.  582,  139  S.  W.  690;  Mus- 

rine  Bank  v.  International  Bank,  9  selman    v.    Knottingham     (Wash.), 

Wis.  57.  137  Pac.  1012. 

*  Corporate   Inv.   Co.  v.   Gracehull  '  Trinity    County    Bank   v.    Haas, 

Realty  Co.,  157  App.  Div.  259,  142  151  Cal.  553,  91  Pac.  385. 

N.  Y.  S.  131.  « Moore   v.   Russell,   133   Cal.   297, 

"Bower   v.    Stein,    165   Fed.    232;  65  Pac.  624;  "Van  Vlissingen  v.  Lenz, 

Mullen   V.   Gooding   Implement  Co.,  171  111.  162,  49  N.  E.  422. 

20  Idaho  348,  118  Pac.  666;   Harper  "Van  Vlissingen  v.  Lenz,  171  111. 

V.  Ely,  56  111.  179;  Kilpatrick  v.  Ger-  162,  49  N.  B.  422. 
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mortgage,  by  its  terms  provides  for  such  rescission.^"  E'er  does  the 
fact  that  he  failed  to  elect  to  foreclose  on  the  first  default  preclude 
him  from  foreclosing  after  a  subsequent  default.^^  However,  where 
payment  of  arrears  is  accepted  with  intent  to  waive  the  forfeiture,  the 
mortgagee  can  not  afterward  declare  the  whole  debt  due.^^ 

The  mortgagee's  right  to  exercise  such  election  is  not  defeated  by  a 
previous  extension  of  the  time  for  payment  of  the  principal  debt, 
when  such  extension  is  subject  to  the  terms  and  conditions  of  the 
mortgage  in  respect  to  the  payment  of  interest;  and  the  fact  that  the 
dates  for  the  payment  of  the  semi-annual  interest  were  changed  at  the 
time  of  the  extension  by  the  payment  of  all  interest  due  up  to  that 
time  does  not  defeat  the  application  of  this  principle. ^^  Acceptance 
of  interest  due  and  in  default  is  not  a  waiver  of  a  default  in  the  pay- 
ment of  matured  instalments  of  principal.^* 

Where  a  mortgagee  had  the  option  to  declare  the  debt  due  prior  to 
its  maturity,  upon  the  nonpayment  of  interest,  it  was  held  that  the 
presentation  of  a  claim  thereon  against  the  estate  of  the  deceased 
maker,  after  default  in  the  payment  of  the  interest  and  before  the  ma- 
turity of  the  note,  is  not  to  be  considered  as  the  exercise  of  the  option ; 
and  this  is  so,  notwithstanding  the  claim  recites  that  it  is  for  an 
"amount  due"  at  the  date  of  presentation,  and  such  amount  equals 
the  principal  on  the  note  and  interest  to  that  date.^" 

Where  a  mortgage  provides  that  upon  default  in  the  payment  of  in- 
terest or  taxes  the  whole  sum  secured  thereby  shall,  at  the  option  of  the 
legal  holder,  become  due  and  payable,  the  statute  of  limitations  begins 
to  run  at  the  time  stated  in  the  declaration  of  election.^'' 

§  1182a.  Notice  of  election. — Generally  no  notice  of  the  mortgagee's 
election  to  consider  the  whole  debt  due  is  necessary.  His  proceeding 
to   enforce   the   mortgage   sufiiciently  shows   his   election.^''     An   as- 

"  Philadelphia   Sav.   Fund   Soc.  v.  date,  on  an  action  brought  upon  it, 

Lasher,  144  111.  App.  653.  is  not  for  purpose  of  foreclosure  in 

"  Bower  v.  Stein,  177  Fed.  673.  that   case  merely,   but  for   all  pur- 

"  Bizzell  V.  Roberts,   156   N.   Car.  poses."     Citing   Wheeler    &   Wilson 

272,  72  S.  E.  378.  Mfg.  Co.  v.  Howard,  28  Fed.  741. 

"Washburn  v.  Williams,  10  Colo.  "Alabama   &c.    Mfg.    Co.   v.   Rob- 

App.   153,  50  Pac.  223.  inson,  56  Fed.  690;   Sichler  v.  Look, 

"Northwestern  Mut.  L.  Ins.  Co.  v.  93  Cal.  600,  29  Pac.  220;    Hewitt  v. 

Butler,  57  Nebr.  198,  77  N.  W.  667.  Dean,  91  Cal.  5,  617,  27  Pac.  423,  25 

"  Moore  v.  Russell,  133  Cal.  297,  65  Pac.  753;   Redman  v.  Purrington,  65 

Pac.  624.  Cal.  271;   Leonard  v.  Tyler,  60  Cal. 

^"Westcott  V.  Whiteside,  63  Kans.  299;  Whitcher  v.  Webb,  44  Cal.  127; 

49,  51.    Per  Curiam:    "A  declaration  Hodgdon  v.  Davis,  6  Dak.  21,  50  N. 

that  a  debt  is  due  and  an  election  W.   478;    Hoodless  v.   Reid,   112   111. 

to  treat  it  as  due  of  a  particular  105:  Princeton  Loan  &c.  Co.  v.  Mun- 
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■signee  of  the  mortgagee  may  also  exercise  this  option  in  the  same  way 
as  the  mortgagee  himself  may.^*  In  Wisconsin,  however,  and  per- 
haps elsewhere,^"  it  is  held  that  notice  of  the  mortgagee's  election  to 
consider  the  whole  sum  due  must  be  given  before  the  bringing  of  a 
suit  for  the  whole  sum.'"'  The  option  must  be  declared  within  a  short 
and  reasonable  time  after  the  right  to  do  so  has  accrued;  and  after 
a  delay  of  six  weeks  it  has  been  held  under  some  circumstances  to  be 
too  late  to  give  an  effectual  notice.^^  A  notice  given  by  an  attorney 
of  the  mortgagee  is  sufficient,  though  it  does  not  show  the  authority 
on  its  face.  If  the  mortgagor  at  the  time  of  receiving  notice  refuses 
to  pay  the  mortgage,  he  can  not  object  that  the  mortgagee  resides  out 
of  the  state,  and  no  person  is  designated  to  whom  payment  could 
be  made.^^  Such  a  provision  being  unusual,  an  attorney  or  officer 
of  a  corporation  having  general  authority  to  execute  a  mortgage,  the 
terms  and  conditions  of  which  are  not  specified,  would  have  no  right 
tO'  insert  it ;  but  a  mortgage  so  made  would  not  thereby  be  void  except 
as  to  such  provision. ^^  In  Georgia  it  is  held  that  provisions  in  a 
mortgage  accelerating  the  debt  should  not  be  construed  to  work  a 
hardship  on  the  debtor,  and  that  good  faith  requires  that  before  under- 
taking to  enforce  such  provisions,  the  mortgagee  should  afEord  the 
borrower  a  reasonable  time  to  meet  his  obligations.^* 

son,  60  111.  371;    Heath  v.  Hall,  60  65    Cal.    391,    4    Pac.    375,    differed 
111.  344;   Harper  v.  Ely,  56  111.  179;  in    the    fact   that    in    that    case    it 
Cundiff  V.  Brokaw,  7  Bradw.   (111.)  was  provided   that,   in   case  of  de- 
147;   Buchanan  v.  Berkshire  L.  Ins.  fault,    the    rate    of    interest    upon 
Co.,  96  Ind.  510;   Loan  &  Trust  Co.  the    note    should    be    increased    at 
V.   Gill,   2   Kans.   App.   488,   492,   43  the   option   of  the  holder,   and  the 
Pac.  991;   Hawes  v.  Detroit  F.  &  M.  court    held    that   this    option    must 
Ins.   Co.,   109   Mich.   324,   67   N.   W.  have  been  exercised  and  manifested 
329;  Johnson  v.  Van  Velsor,  43  Mich,  in  some  way  by  the  plaintiff  before 
208,  5  N.  W.  265;  English  v.  Carney,  it  could  have  effect.     It  is  held  in 
25  Mich.  178;  National  L.  Ins.  Co.  v.  Illinois  that  no  notice  of  election  is 
Butler,  61  Nebr.  449,  85  N.  W.  437;  necessary  in  the  absence  of  any  pro- 
Northwestern    Mut.    L.    Ins.    Co.    V.  vision    in    the    mortgage    requiring 
Butler,  57  Nebr.  198,  77  N.  "W.  667;  the  same.    Lauterjung  v.  Chicago  Ti- 
Eastern  Banking  Co.  v.   Seeley,  55  tie  &c.  Co.,  156  111.  App.  621. 
Nebr.  660,  75  N.  W.  1102;    Coad  v.  "Bower  v.  Stein,  177  Fed.  673. 
Home  Cattle  Co.,  32   Nebr.   761,  49  "  Swett  v.  Stark,  31  Fed.  858.  See 
N.  "W.  757 ;  Lowenstein  v.  Phelan,  17  also  "Weinberg  v.  Naher,  51  "Wash. 
Nebr.   429,  22  N.  "W.   561;    Fletcher  591.  99  Pac.  736. 
V.  Daugherty,  13  Nebr.  224,  13  N.  "W.  ^  Marine  Bank     v.     International 
207;    Pope  v.  Hooper,  6  Nebr.  178;  Bank,  9  "Wis.  57;  Basse  v.  Gallegger, 
Warwick  Iron  Co.  v.  Morton,  148  Pa.  7  "Wis.  442,  76  Am.  Dec.  225. 
■St.  72,  23  Atl.  1065;  Huling  v.  Drex-  ^"Wilson   v.   Winter,    6    Fed.    16. 
ell,  7  Watts    (Pa.)   126;    Holland  v.  ^Rosseel  v.   Jarvis,   15  Wis.   571. 
Sampson    (Pa.),  6  Atl.  772;    Lee  v.  ""  Jesup  v.  City  Bank,  14  Wis.  331. 
Security   Bank   &c.    Co.,    124    Tenn.  °' Provident  Sav.  Life  Assur.  Soc. 
582,  139  S.  W.  690;    Chase  v.  First  v.   Georgia   Industrial   Co.,   124   Ga. 
Nat.   Bank    (Tex.),   20   S.  W.   1027.  399,   52   S.   E.   289. 
■The    case   of    Dean    v.    Applegarth, 
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Notice  of  the  mortgagor's  election  to  receive  the  principal  debt  due 
is  sufficiently  declared  by  a  statement  to  that  effect  in  the  public  notice 
of  sale.^°  Filing  complaint  in  a  foreclosure  proceeding  is  sufficient 
notice  of  an  election  to  declare  the  whole  debt  due.^° 

A  notice  in  writing  by  the  mortgagee  declaring  his  election  is  suffi- 
cient if  left  at  the  residence  or  place  of  business  of  the  mortgagor  in 
his  absence,  with  a  person  of  discretion  in  charge.^^ 

In  the  absence  of  any  express  or  implied  contract  as  to  the  manner 
of  giving  such  notice,  a  mortgagor  who  has  left  his  usual  place  of 
abode  without  making  any  provision  for  the  forwarding  of  his  mail, 
and  without  giving  the  mortgagee  notice  of  change  of  address,  is  held 
to  have  waived  giving  any  better  notice  than  by  mail,  addressed  to  his 
usual  place  of  abode  last  known  to  the  mortgagee.''*  A  mortgagee  may 
not  declare  a  default  for  failure  to  comply  with  a  condition  as  to 
furnishing  insurance  where  the  insurance  was  furnished  in  good  faith 
unless  he  gives  notice  of  his  objections  to  the  insurance  and  a  rea- 
sonable opportunity  to  meet  them.^" 

Inasmuch  as  grace  is  not  allowed  on  an  instalment  of  interest  alone, 
when  by  the  terms  of  the  note  interest  alone  is  due  on  the  first  day  of 
a  month,  and,  on  default  of  pajrment  thereof  vtdthin  ten  days  after  it 
becomes  due,  the  mortgagee  has  his  option  to  declare  the  whole  mort- 
gage debt  due,  notice  of  his  option  given  on  the  twelfth  of  said  month 
is  not  premature.^" 

§  1183.  Provision,  forfeiting  credit. — ^A  provision  forfeiting  credit 
may  affect  foreclosure  proceedings  only,  without  varying  the  obliga- 
tions expressed  on  the  face  of  the  bonds  or  notes  secured.^^  Thus,  a 
covenant  in  the  mortgage  of  a  railroad  company  to  trustees  to  secure 
bondholders,  "that  the  principal  sum  secured  by  said  mortgage  shall 
become  due  in  case  the  interest  on  the  bonds  remains  unpaid  for  four 
months,"  if  not  inserted  in  the  bonds,  can  only  be  taken  advantage  of 
by  the  trustees  for  the  foreclosure  of  the  mortgage  according  to  the 

^'^  Washburn  v.  Williams,  10  Colo.  ="' Johnson  v.  Northern  Minnesota 

App.  153,  50  Pac.  223.  Land   &c.    Co.    (Iowa),    150    N.   W. 

^San  Gabriel  Val.  Bank  v.  Lake  596. 

View  Town  Co.  (Cal.  App.),  86  Pac.  '"Macloon  v.  Smith,  49  Wis.  200, 

727.  201,  5  N.  W.  336.    See  also  Alabama 

="  Monroe  v.  Fohl,  72  Cal.  568,  14  &c.  Mfg.  Co.  v.  Robinson,  56  Fed. 

Pac.  514.  690. 

^Sichler  v.  Look,  93  Cal.  600,  29  "McClelland   v.   Bishop,    42    Ohio 

Pac.   220;    Hewitt  v.   Dean,  91   Cal.  St.  113;    Mallory  v.  West  Shore  R. 

5,  27  Pac.  423;  Julien  v.  Model  B.  L.  Co.,  3  Jones  &  S.  (N.  Y.)  174.     The 

&c.  Assn.,  116  Wis.  79.  bonds  in  this  case  did  not  refer  to 

the  mortgage. 

52 — Jones  Mtg. — Vol.  II. 
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terms  of  the  authority  conferred  upon  them,  and  not  by  an  individual 
bondholder;  although  upon  the  bonds  there  was  a  certificate  signed 
by  the  trustees,  that  such  a  provision  was  contained  in  the  mortgage. 
The  mortgage  could  be  foreclosed  only  upon  the  written  request  of 
the  holder  of  a  majority  in  amount  of  the  bonds;  and  it  was  con- 
strued to  mean  that  the  trustees  alone  could  enforce  it,  and  not  that 
an  individual  solely  or  jointly  with  others  should  have  any  right  to 
do  so.^^ 

§  1183a.  Rights  of  mortgagor. — The  mortgagor  can  not  take  ad- 
vantage of  a  stipulation  that  the  whole  mortgage  shall  become  due 
upon  a  default  in  the  payment  of  any  instalment  of  interest  or  prin- 
cipal. Equity  will  not  permit  him  to  take  advantage  of  his  own 
wrong,  and  upon  such  a  default  pay  off  the  whole  mortgage  debt. 
This  provision  is  for  the  benefit  of  the  mortgagee,  and  not  for  the 
benefit  of  the  mortgagor,  unless  he  is  given  the  option  of  making 
payment  upon  any  such  default.^^ 

§  1184.  Provisions  against  forfeiture. — Where  it  is  stipulated  as 
part  of  the  mortgage  contract,  that  "the  loan  shall  not  be  called  in  so 
long  as  the  mortgagor  continues  to  punctually  pay  the  interest  semi- 
annually, and  the  value  of  the  estate  pledged  shall  be  double  the 
amount  of  the  debt,  until  the  expiration  of  two  years  after  the  service 
of  a  written  notice  stating  the  time  when  payment  will  be  required," 
no  foreclosure  can  be  had  until  this  provision  is  complied  with  and 
the  notice  given.'*  In  like  manner,  if  the  mortgage  contains  the  usual 
provision  that  the  several  notes  secured  by  it,  though  maturing  at  dif- 
ferent dates,  shaU  not  become  due  and  the  mortgage  shall  not  be  fore- 
closed till  the  maturity  of  the  note  made  payable  latest,  no  judgment 
can  be  recovered  upon  any  of  the  notes  until  the  last  has  matured. 
The  notes  and  deed  are  to  be  read  together  as  one  instrument.'^  Such 
provisions,  however,  will  be  construed  strictly  against  the  mortgagor.'* 
Where  there  is  no  agreement  to  extend  the  time  of  payment,  an  agree- 

^Mallory  v.  West  Shore  Hudson  maturity,  and  therefore  subject  to 

Rlv.  R.  Co.,  3  J.  &  Sp.  (N.  Y.)  174.  the    equities   existing   between    the 

»=Cox  V.  KlUe  (N.  J.  Bq.),  24  Atl.  original  parties. 

1032;     Fletcher   v.    Daugherty,     13  "Belmont  Co.  Branch    Bank    v. 

Nebr.  224,  13  N.  W.  207.    This  last  Price,   8    Ohio   St   299.     See   ante 

case  calls  in  question  the  case  of  the  §  1178. 

First   Nat.   Bank  v.   Peck,   8   Kans.  ""Brownlee  v.  Arnold,  60  Mo.  70. 

660,  in  which  it  was  held  that  the  See  also  Noell  v.  Gaines,  68  Mo.  649, 

mortgagor  might  take  advantage  of  8  Cent.  L.  J.  353. 

the   provision   as   against   one   who  "  Las  Vegas  R.  &c.  Co.  v.  Trust 

had  taken  the  mortgage  notes  after  Co.,  15  N.  Mex.  634.  110  Pac.  856. 
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ment,  without  consideration,  to  notify  the  mortgagor  before  fore- 
closure suit  is  brought,  is  void.^^  If  the  mortgagee  agrees  not  to 
foreclose  his  mortgage  while  there  remains  any  unperformed  contracts 
between  him  and  the  mortgagor,  it  has  been  held  that  he  can  not 
mature  any  such  contracts  by  crediting  the  mortgagor  with  the  full 
contract  consideration.'^  Where  the  mortgagee  agreed  that  the  debt 
might  be  paid  from  the  proceeds  of  the  sale  of  a  part  of  the  mort- 
gaged premises  and  the  mortgagor  placed  a  price  on  the  same  that 
made  a  sale  impossible,  the  mortgagee  was  not  bound  to  wait  until 
the  sale  had  been  made  but  could  foreclose  under  the  mortgage.*^ 

§  1185.  Power  of  court  to  relieve  from  forfeiture. — The  court  has 
no  power  to  relieve  a  mortgagor  from  a  forfeiture  of  condition  that 
the  whole  principal  shall  become  due  at  the  election  of  the  mortgagee 
upon  a  failure  to  pay  the  interest,  or  to  order  a  stay  of  proceedings 
until  a  further  default,*"  unless  fraud  or  improper  conduct  on  the 
plaintiff's  part  is  proved;  as  in  case  he  has  prevented  the  mortgagor 
from  ascertaining  the  owner  of  the  mortgage,  and  making  payment 
to  him  within  the  time  fixed  by  the  condition;*^  or  the  mortgagor 
has  made  an  honest  but  unsuccessful  effort  to  find  the  mortgagee  and 
tender  him  the  interest.*^  The  mortgagor,  having  negligently  per- 
mitted the  time  to  pass,  and  the  whole  debt  thereby  to  become  due, 
can  not  relieve  the  forfeiture  by  paying  into  court  the  interest  or 
instalment  on  which  the  forfeiture  occurred.*^  But  if  after  a  de- 
fault in  the  payment  of  taxes  the  mortgagor  pays  the  same  without 
prejudice  to  the  mortgagee,  and  before  suit  is  brought  to  declare  the 
debt  due  because  of  the  default,  such  payment  is  a  bar  to  the  suit.** 

If  the  only  question  be,  whether  a  tender  had  been  properly  made 
at  any  time,  and,  if  so,  whether  made  within  the  time  prescribed  by  the 
condition,  these  must  be  determined  upon  the  trial  of  the  foreclosure 
action.*^     But  the  forfeiture  will  not  be  enforced  against  one  who  in 

^  Radford  v.  Smith,  149  Wis.  163,  *=  Hale  v.  Patten,  60  N.  Y.  233,  19 

135  N.  W.  472.  Am.  Rep.  233;  Asendorf  v.  Meyer,  8 

=«  Thompson-Starrett  Co.  v.  B.  B.  Daly  (N.  Y.)  278;  Lynch  v.  Cunning- 
Ellis  Granite  Co.,  86  Vt.  282,  84  Atl.  ham,  6  Abb.  Pr.  (N.  Y.)  94. 
1017.  « Ferris   v.   Ferris,   28   Barb.    (N. 

^  Earle  T.  Sunnyside  Land  Co.,  150  Y.)   29.     See  also  Noyes  v.  Ander- 

Cal.  214,  88  Pac.  920.  son,  124  N.  Y.  175,  26  N.  E.  316,  per 

*>  Patten  v.  Pepper  Hotel  Co.,  153  Bradley,  J. 

Cal.  460,  96  Pac.  296;    Buchanan  v.  **  Smalley  v.  Ranken,  85  Iowa  612, 

Berkshire  L.   Ins.  Co.,  96  Ind.   510,  52  N.  W.  507. 

521;  Bennett  v.  Stevenson,  53  N.  Y.  ■*=  Bennett  v.  Stevenson,  53  N.  Y. 

508.  508. 

«  Noyes  v.  Clark,  7  Paige  (N.  Y.) 
179,  32  Am.  Dec.  620. 
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good  faith  and  upon  reasonable  grounds  denies  Ms  liability  to  pay  in- 
terest, or  claims  that  he  has  paid  it,  even  if  it  turns  out,  upon  trial  of 
the  matter,  that  he  was  in  error  about  it.** 

Under  a  contract  by  a  mortgagee  with  the  mortgagor,  a  woman  of 
seventy  years  of  age,  that  he  would  not  foreclose  the  mortgage  in  her 
lifetime,  provided  no  interest,  taxes,  or  assessments  remained  unpaid 
for  more  than  thirty  days,  the  court  will  not  allow  the  mortgagee  to 
take  advantage  of  the  nonpayment  of  a  sewer  assessment  within  the 
time  specified,  when  it  appears  that  the  mortgagor  did  not  know  of  the 
assessment  till  after  that  time,  and  that  she  paid  it  as  soon  as  she 
learned  of  it/^ 

The  mortgagee  will  not  be  allowed  to  take  advantage  of  the  mort- 
gagor's failure  to  pay  an  instalment  of  interest  when  he  had  the  money 
for  such  payment  ready  at  the  usual  place  of  payment,  and  the  mort- 
gagee knew  this  fact,  but  failed  to  notify  the  mortgagor  that  he  re- 
quired payment  elsewhere.** 

If  the  mortgagor's  failure  to  pay  the  interest  as  it  matured  is  due 
to  the  mortgagee's  own  act,  the  latter  will  not  be  allowed  to  take  ad- 
vantage of  it  by  claiming  the  whole  mortgage  debt  to  be  due.  Thus, 
if  the  mortgagee  has  agreed  to  call  at  the  mortgagor's  office  for  the  ia- 
terest,  the  latter  is  excused  from  seeking  the  mortgagee  to  make  pay- 
ment, and  the  mortgagee  can  not  exact  the  penalty  for  such  failure.*' 

§  1186.  Waiver  of  default  of  credit. — When  a  mortgagee  has  made 
his  election  to  regard  the  principal  sum  due  under  a  stipulation  that 
he  shall  have  this  election  upon  the  nonpayment  of  interest  for  thirty 
days  after  it  becomes  due,  he  can  not  be  compelled  to  waive  this  pro- 
vision and  accept  the  interest.  Undoubtedly  an  unconditional  accept- 
ance of  the  interest  in  default  would  be  a  waiver  of  the  default  f  but 
the  acceptance  of  an  instalment  of  the  principal  already  due  would 

« Wilcox  V.   Allen,   36   Mich.   160.  Barron,  18  Hun    (N.  Y.)  414;  Gunby 

"Noyes   v.   Anderson,   124   N.   Y.  v.    Ingram,   57   Wash.   97,   106   Pac. 

175,  26  N.  B.  316,  14  Daly  (N.  Y.)  495,  36  L.  R.  A.  (N.  S.)  232;  Lang- 

526,  1  N.  Y.  S.  5.     See  also  Shaw  v.  ridge  v.  Payne,  2  Johns.  &  H.  423; 

Wellman,  13  N.  Y.  S.  527.  In  re  TaafEe,  14  Ir.  Ch.  R.  347.     In 

^  Union  Mut.  L.  Ins.  Co.  v.  Union  Houston  v.  Patka,  30  Ind.  App.  693, 

Mills  Plaster  Co.,  37  Fed.  286.  66  N.  E.  74,  it  was  held  that  a  fail- 

*'Foerst  v.  Masonic     Hall     Assn.  ure  to  pay  the  interest  when  due 

(Cal.),  31  Pac.  903.  did  not  render  the  debt  due  where 

"Alabama   &c.    Mfg.   Co.   v.   Rob-  payment    was    afterward    accepted 

inson,  56  Fed.  690;  Clark  v.  Paddock,  and  no  declaration  of  the  maturity 

24  Idaho  142,  132  Pac.  795,  46  L.  R.  of  the  debt  was  made.     Huston  v. 

A.  (N.  S.)  475;  Moore  v.  Sargent,  Fatka,  30  Ind.  App.  693,  66  N.  E.  74. 
112  Ind.  484,  14  N.  E.  466;  Lawsonv. 
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not  be  sucli  a  waiver  f^  nor  would  the  commencement  of  a  foreclosure 
suit  prior  to  the  expiration  of  the  time  after  which  the  mortgagee  may 
elect  that  the  whole  amount  shall  become  due;  he  may  after  that  time 
file  an  amended  and  supplemental  complaint,  and  proceed  for  the 
collection  of  the  whole  amount.^^  An  acceptance  of  an  instalment  by 
an  agent  of  the  mortgagee  without  his  authority  does  not  have  the 
effect  to  restore  the  contract. °^  An  acceptance  of  interest  after  de- 
fault will  not  prevent  a  mortgagee  from  declaring  the  whole  debt  due 
for  failure  to  pay  taxes  where  he  did  not  know  the  taxes  were  unpaid 
at  the  time  he  received  the  interest.^*  The  acceptance  of  a  check  after 
default  which  is  dishonored  is  not  a  waiver  of  the  right  to  declare  a 
forfeiture  although  the  mortgagor  makes  a  subsequent  tender  of  the 
amount  in  gold.^^  The  acceptance  of  payment  of  a  second  interest 
coupon  would  not  amount  to  a  waiver  of  the  right  to  foreclose  on 
default  of  payment  of  the  first  coupon,  such  coupon  remaining  unpaid 
at  the  time  suit  was  instituted.^* 

A  forfeiture  is  waived  by  a  parol  extension  of  the  time  of  paying 
the  interest;  and  after  a  mortgagee  has  ratified  such  extension  made 
by  an  agent,  a  subsequent  similar  extension  made  by  the  agent,  would 
be  deemed  a  waiver  by  the  mortgagee,  and  his  suit  at  law  to  enforce 
the  note  or  bond  on  the  ground  of  such  forfeiture  would  be  enjoined.*^ 
If  the  mortgagor  sets  up  as  an  excuse  for  failure  to  pay  at  the  time 
specified  a  parol  agreement  with  the  mortgagee  that  the  latter  would 
give  him  twenty  days'  additional  time,  he  should  make  tender  of  the 
interest  in  his  answer,  and  should  pay  the  amount  into  court;  other- 
wise, even  if  the  extension  should  be  regarded  as  a  waiver  of  forfeiture 
of  the  principal  debt,  the  plaintiff  would  be  entitled  to  a  judgment  of 
foreclosure  for  the  amount  of  interest  due  and  for  costs.^* 

A  payment  of  a  sum  of  money  by  the  mortgagor  for  an  extension  of 
the  time  of  payment  for  a  term  of  years  does  not  prevent  the  mort- 
gagee from  taking  advantage  of  a  subsequent  forfeiture  within  that 
term ;  although  such  payment  must  be  credited  upon  the  mortgage  d€bt, 
it  is  not  appropriated  to  the  interest  so  as  to  prevent  a  forfeiture.^® 

"Moore  v.  Sargent,  112  Ind.  484,  ""Houston  v.  Curran,  201  111.  442, 

14  N.  E.  466.  66  N.  E.  228. 

»=  Malcolm  v.  Allen,  49  N.  Y.  448.  "  Manning  v.  Tuthlll,  30  N.  J.  Eq. 

■^'Sloat  V.  Bean,  47  Iowa  60.     See  29. 

also    Smalley  v.   Ranken,   85    Iowa  "'Asendorf  v.  Meyer,  8  Daly   (N. 

612,  52  N.  W.  507.  Y.)   278. 

"Bergman  v.  Fortescue,  74  N.  J.  "•Church  v.  Maloy,  9  Hun  (N.  Y.) 

Eq.  266,  69  Atl.  474.  148. 

=*  Mullen    V.    Gooding  Implement 
&c.  Co.,  20  Idaho  348,  118  Pae.  666. 
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Wliere  several  notes,  secured  by  a  mortgage,  were  payable  monthly,  an 
agreement  to  extend  the  time  of  payment  on  one  note  until  the  next 
note  matured  will  not  operate  as  a  waiver  of  the  right  to  declare  the 
whole  debt  due  upon  failure  to  pay  on  the  day  of  the  maturity  of  both 
notes.  ^^ 

A  provision  in  a  mortgage  by  a  railroad  company,  that  the  trustees 
shall  sell  the  mortgaged  property  upon  the  request  of  the  holders  of  a 
certain  amount  of  the  bonds  secured,  does  not  prevent  a  suit  upon  a 
bond  which  has  become  due  by  default  according  to  the  terms  of  the 
mortgage  and  bond.  The  enforcement  of  the  bond  and  of  the  mort- 
gage may  depend  upon  different  circumstances.'''^  The  fact  that  no 
notice  had  been  given  to  the  mortgage  debtor  of  the  time  of  payment 
of  the  interest  on  such  a  mortgage  will  not  avail,  upon  tender  merely 
of  the  interest,  to  restrain  the  proceeding  for  the  entire  debt.''^ 

It  is  no  excuse  for  the  nonpayment  of  the  money  that  the  mortgagee 
died  eight  days  before  the  interest  became  due,  and  the  debtor  urged 
feelings  of  delicacy  about  intruding  with  affairs  of  business  so  soon 
afterward,  it  appearing  that  he  made  no  attempt  to  pay  the  money, 
and  paid  no  attention  to  the  matter  until  it  was  demanded  of  him 
some  weeks  afterward.  He  should  have  made  inquiry' within  a  reason- 
able time  whether  there  was  any  one  authorized  to  receive  the  money."' 

A  forfeiture  of  credit  is  waived  by  accepting  interest  after  the  ex- 
piration of  the  time  at  which  the  holder  of  the  mortgage,  by  its  terms, 
is  entitled  to  a  forfeiture  of  the  principal  sum.  His  receipt  acknowl- 
edging the  payment  of  interest  as  of  the  day  on  which  it  fell  due  is  in- 
consistent with  any  claim  of  forfeiture.'^*  But  under  a  provision  in  a 
mortgage  that  in  case  the  interest  be  duly  and  punctually  paid  the 
principal  may  remain  for  two  years,  or  any  other  definite  period,  if 
an  instalment  of  interest  becomes  due  and  is  not  paid  upon  demand, 
and  the  mortgagee  thereupon  demands  payment  of  principal  and  in- 
terest, the  mortgagee  does  not  by  a  subsequent  acceptance  of  the  in- 
terest waive  his  right  to  call  in  the  principal.*'  If  after  a  default  in 
the  payment  of  interest  on  a  prior  mortgage  which  gave  a  subsequent 

«»Nelma  v.  Rogers,  155  Ala.  489,  52   N.   W.   507;    Sire  v.   Wightman, 

46  So.  453.  25  N.  J.  Eq.  102. 

"^PMladelphia  &c.  R.  Co.  v.  Jolan-  ""Keene  v.  Biscoe,  L.  R.  8  Ch.  D. 

son,  54  Pa.  St.  127.     See  also  Arnot  201;   Langridge  v.  Payne,  2  John.  & 

v.  Union  Salt  Co.,  109  App.  Div.  433,  H.  423,  distinguished,  as  the  mort- 

96  N.  Y.   S.   80.  gagee's   notice   there   might   be   re- 

•^  Warwick  Iron  Co.  v.  Morton,  148  garded   as   conditional.     See   obser- 

Pa.  St.  72,  23  Atl.  1065.  vation  in  In  re  Taaffe,  14  Ir.  Ch.  347, 

•^Mobray  v.  Leckie,  42  Md.  474.  that  the  latter  case  should  be  over- 

«*Smalley  v.  Ranken,  85  Iowa  612,  ruled. 
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mortgagee  a  right  to  foreclose  for  the  whole  mortgage  debt,  such  mort- 
gagee accepts  payments  of  interest,  and  at  the  time  of  commencing  a 
foreclosure  suit,  and  for  a  long  time  prior  thereto,  there  was  no  exist- 
ing default,  this  having  been  removed  by  payments  on  the  prior  mort- 
gage, a  foreclosure  will  be  refused,  and  a  judgment  will  be  given  re- 
lieving the  mortgagor  of  any  forfeiture.** 

§  1186a.  Tender  preventing  forfeiture. — A  foreclosure  for  a  breach 
of  the  condition  in  respect  to  the  payment  of  interest,  taxes  or  a  part 
of  the  principal  may  be  prevented  by  a  tender  of  the  amount  due  or  by 
the  performance  of  the  condition,  unless  there  is  a  provision  that  the 
whole  mortgage  debt  shall  become  due  upon  the  breach  of  any  condi- 
tion. Such  a  tender,  however,  does  not  prevent  a  foreclosure  for  a  sub- 
sequent breach  of  the  same  or  any  other  condition,  or  for  a  prior 
breach,  for  which  no  tender  is  made.*^ 

§  1187.  Foreclosure  by  guarantor,  surety  and  indorsers. — When  a 
guarantor,  or  surety,  or  indorser,  is  secured  by  a  mortgage,  he  can  not 
foreclose  until  he  has  paid  the  obligation  he  became  liable  upon  f^  and 
a  mortgage  given  to  indemnify  one  against  damages  occasioned  by  the 
negligence  of  the  mortgagor  or  other  person  can  not  be  foreclosed  until 
judgment  has  been  recovered  for  the  negligence,  because  it  is  not  cer- 
tain before  this  that  the  mortgagee  has  been  damnified.""  Where  a 
mortgage  was  given  to  secure  the  performance  of  a  contract  of  the 
mortgagor  to  consign  all  the  goods  he  should  manufacture  for  three 
years  to  the  mortgagee,  who  accepted  drafts  for  the  mortgagor's  ac- 
commodation, and  was  obliged  to  pay  them,  it  was  held  that  upon  the 
insolvency  of  the  mortgagor  the  mortgagee  was  entitled  to  an  imme- 
diate foreclosure,  because  the  agreement  contemplated  a  continuous 
performance  of  it,  and  the  assignee  could  not  carry  on  the  business  as 
stipulated.'''' 

An  indorser  for  accommodation  who  is  secured  for  his  liability  by 
a  mortgage  need  not  wait  until  the  note  indorsed  by  him  is  protested 
before  paying  it,  in  order  to  have  the  benefit  of  his  mortgage  security ; 

«■  Gilbert  v.  Shaw,  17  N.  Y.  S.  621.  v.  Farmers'  &  Mechanics'  Bank,  15 

"Silva  V.  Turner,  166  Mass.  407,  Ohio    253.       See    also    Gribben    v. 

44  N.  E.  532;   "Weeks  v.  Baker,  152  Clement,  141  Iowa  144,  119  N.  W.  596. 

Mass.  20,  24  N.  E.  905.  «»  Tilf ord  v.  James,  7  B.  Mon.  (Ky.) 

°^Ketchmn   v.   Jauncey,   23   Conn.  336;  Grant  v.  Ludlow,  8  Ohio  St.  1; 

123,  126;    Francis  v.  Porter,  7  Ind.  Planters'  Bank  v.  Douglass,  2  Head 

213;    Lewis  v.  Richey,   5   Ind.   152;  (Tenn.)  699. 

Ohio  Life  Ins.  &  Trust  Co.  v.  Reeder,  ™  Harding  v.   Mill  River  Woollen 

18  Ohio  35 ;    McConnell  v.  Scott,  15  Mfg.  Co.,  34  Conn.  458,  461. 

Ohio  401,  45  Am.  Dec.  583;  Kramer 
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but  upon  being  informed  by  the  principal  debtor  that  he  could  not  and 
should  not  pay  the  note,  such  indorser  may  pay  the  note  in  time  to 
save  it  from  going  to  protest,  and  such  payment  will  be  within  the 
condition  of  the  mortgage.^^  But  in  the  absence  of  evidence  that  the 
mortgagee  was  compelled  to  pay  the  notes  the  mortgage  can  not  be 
foreclosed.'^ 

The  condition  of  a  mortgage  given  to  indemnify  a  surety  is  not 
broken  until  the  surety  has  been  obliged  to  pay  the  debt,  and  therefore 
his  right  to  foreclose  does  not  accrue  until  that  timeJ^  It  is  sufficient, 
however,  if  he  has  paid  a  part  of  the  debt.'*  Neither  is  it  necessary 
that  the  amount  of  the  damages  sustained  by  the  mortgagee  should  be 
determined  by  a  suit  at  law  before  filing  a  bill  to  foreclose.'^  An  in- 
demnity mortgage  matures  when  the  person  indemnified  is  required  to 
pay  the  principal  debt,  regardless  of  the  date  named  in  the  mortgage.'" 
A  condition  in  such  a  mortgage  to  satisfy  a  liability  incurred  is  broken 
as  soon  as  the  liability  accrues." 

§  1188.  Effect  of  conditions  in  surety  mortgage. — When  the  condi- 
tion is  to  pay  or  to  save  harmless,  the  mortgagee  may  foreclose 
on  the  mortgagor's  failure  to  pay;'*  although  when  the  condition  is 
merely  to  save  harmless  he  can  not  foreclose  until  he  has  suffered  loss. 
If  the  condition  be  to  pay  and  save  harmless,  it  is  broken  upon  failure 
to  pay. 

A  condition  that  the  mortgagor  "shall  promptly  pay  and  discharge 
all  notes  and  papers  of  his  upon  which  the  mortgagees  shall  become 
indorsers  or  acceptors,  together  with  all  the  interest,  costs,  and  charges 
thereon,  so  as  to  save  said  mortgagees  harmless  by  reason  of  their  con- 
nection with  such  paper,"  is  broken  at  once  on  a  failure  to  pay  at  ma- 
turity, and  the  mortgagee  may  foreclose  without  further  action.  Al- 
though the  power  of  sale  in  this  mortgage  was  limited  to  the  case  of 
the  mortgagee  being  damnified  by  paying  the  debts  himself,  the  mort- 

'' National   State  Bank  v.  Davis,  '^Rodgers  v.  Jones,  1  McCord  Ch. 

24  Ohio  St.  190.  (S.  Car.)   221. 

'^  Mclnincli  v.  Schall,  159  Mo.  App.  "  Powell  v.  Huey,  145  111.  App.  477, 

518,  141  S.  "W.  447.  485. 

Tend  V.   Clarke,  14   Conn.   334;  "Cazort  &c.  Co.     v.     Dunbar,    91 

Shepard  v.  Shepard,  6  Conn.  87;  Mc-  Ark.  400,  121  S.  "W.  270. 

Lean    v.    Ragsdale,    31    Mass.    701;  "Ellis  v.  Martin,  7  Ind.  652;  Fran- 

Platt  V.   Smith,  14   Johns.    (N.  Y.)  cis  v.  Porter,  7  Ind.  213;    Lewis  v. 

368;   Rodman  v.  Hedden,  10  Wend.  Richey,   5   Ind.   152;    Butler  v.   La- 

(N.  Y.)  499,  500;  Powell  v.  Smith,  8  due,  12  Mich.  173;  Dye  v.  Mann,  10 

Johns.  (N.  Y.)  249;  Colvin  v.  Buckle,  Mich.  291;   Thurston,  v.  Prentiss,  1 

8  M.  &  W.  680.  Mich.  193. 

"Beckwith  v.  Windsor  Mfg.  Co., 
14  Conn.  594. 
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gage  was  foreclosed  in  equity.  The  power  of  sale  need  not  be  coexten- 
sive with  the  condition  of  the  mortgage;  and  although  that  remedy 
can  not  be  used  for  a  breach  not  covered  by  the  power,  the  remedy 
in  equity  is  open  upon  every  breach  of  the  condition.'"' 

When  a  mortgage  is  given  to  secure  the  payment  of  the  note  of  a 
third  person,  which  the  mortgagor  transfers  to  the  mortgagee  at  the 
time  of  executing  the  mortgage,  the  mortgagee  may  foreclose  the  mort- 
gage upon  the  happening  of  a  breach,  without  first  prosecuting  his 
remedy  against  the  maker  of  the  note.*" 

§  1189.  Estoppel  of  mortgagee. — A  mortgagee  may  be  estopped 
from  foreclosing  his  mortgage  by  an  agreement  with  the  mortgagor, 
upon  which  the  latter  has  acted,  that  the  mortgage  shotild  never  be 
enforced  against  him ;  or  an  agreement  that  the  mortgagee  should  hold 
possession  until  his  demand  should  be  paid  out  of  the  rents  j"^  and 
even  without  any  positive  agreement,  if  the  mortgagee,  by  giving  the 
mortgagor  to  understand  that  he  should  be  released  of  the  burden  of 
the  mortgage,  intentionally  leads  the  mortgagor  to  act  in  such  a  man- 
ner that  he  will  be  seriously  prejudiced  by  the  mortgagee's  not  carry- 
ing out  the  understanding.*^  Where  the  mortgagee's  failure  to  receive 
payment  is  due  to  his  own  efforts  to  avoid  it,  he  will  not  be  allowed 
to  declare  the  whole  debt  due.*^  The  fact  that  the  mortgagee  refrains 
from  foreclosing  after  default  until  the  happening  of  a  contingency, 
does  estop  him  from  foreclosing  after  the  happening  of  the  event 
upon  which  the  time  was  extended.**  Where  the  mortgagor  remains 
in  undisturbed  possession  for  a  long  period  of  years  without  any  rec- 
ognition of  the  mortgagee's  title  the  mortgagee  may  be  estopped  by 
his  laches  to  foreclose  the  mortgage.*^ 

A  person  being  desirous  of  purchasing  land  upon  which  there  was  a 

"  Butler  V.  Ladue,  12  Mich.  173.  for  several  years,  to  foreclose  the 

«<'0'Haver  v.  Shidler,  26  Ind.  278;  mortgage.     See   Fausel   v.    Schabel, 

Ballanger  v.  Oswalt,  26  Ind.  182.  22  N.  J.  Bq.  126,  for  circumstances 

''Higgins  V.  Haberstraw,  76  Miss,  and  agreement  not  amounting  to  an 

627,  25   So.  168;    Lee  v.  Hawks,  68  agreement  to  extend.     On  estoppel 

Miss.  669,  671,  9  So.  828.  by  fraud   see   Southall  v.   Anthony, 

^^Faxton  v.  Faxon,  28  Mich.  159.  69  Misc.  467,  125  N.  Y.  S.  1016.     See 

In  this  case  the  mortgagee  having  also  Burke  v.  Grant,  116  111.  124,  4 

persuaded  a  son  of  the  mortgagor,  N.  B.  655;  Bradley  v.  Glenmary  Co., 

after  the  death  of  the  latter,  to  re-  64  N.  J.  Bq.  77,  53  Atl.  49. 

main    upon    the    farm    and    support  ^Kerbaugh   v.    Nugent,    48     Ind. 

his  father's  family,  upon  a  promise  App.  43,  95  N.  E.  336. 

that  the  mortgage  should  not  be  en-  *•  Lee  v.   Security   Bank   &c.   Co., 

forced  against  the  family,  was  not  124  Tenn.  582,  139  S.  W.  690. 

allowed,  after  the  son  had  cultivated  '"  House  v.  Peacock,  84  Conn.  54, 

the  farm  and  supported  the  family  78  Atl.  723. 
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mortgage,  but  being  unable  to  make  the  payments  at  the  times  speci- 
fied in  the  mortgage,  called  upon  the  holder  of  it,  who  agreed  verbally 
rthat  if  the  proposed  purchaser  would  pay  two  hundred  dollars  the  en- 
suing spring,  and  interest  on  all  sums  remaining  unpaid  annually 
thereafter,  and  would  make  certain  improvements,  he  would  extend 
the  time  of  payment  of  the  mortgage  for  twenty  years.  The  purchase 
was  accordingly  made  and  all  the  requirements  complied  with,  except 
that  the  purchaser  failed  for  two  years  to  pay  the  interest.  It  was  de- 
cided that  the  time  of  payment  was  extended  by  the  verbal  contract, 
and  that  there  was  no  default  in  the  payment  of  the  principal,  al- 
though there  inight  have  been  a  foreclosure  for  the  interest  remain- 
ing unpaid.^° 

It  is  held  in  Indiana  that  an  agreement  made  after  the  maturity 
«f  a  mortgage  note  to  extend  the  time  of  payment  is  no  bar  to  a  fore- 
.closure  before  the  expiration  of  the  period  of  extension,  of  the  mort- 
gage securing  the  note,  the  only  remedy  for  violation  of  the  agreement 
being  an  action  for  damages.  Such  an  agreement  is,  in  substance,  an 
agreement  not  to  sue  within  that  time,  and  can  not  be  pleaded  in  bar 
•of  an  action  brought  within  the  time.*^  The  mortgagee  may  foreclose 
the  mortgage  although  he  is  at  the  same  time  asserting  title  to  the 
premises  under  a  quitclaim  deed  from  the  mortgagor.^^ 

§  1190.  Extension  of  time  of  payment. — If  the  time  of  payment 
-of  a  mortgage  be  extended,  the  right  to  foreclose  is  of  course  suspended 
until  the  expiration  of  the  extended  term.  The  extension  of  the  time 
jof  payment,  if  binding,  has  the  efEeet  in  equity  of  modifying  the  orig- 
inal condition  of  the  mortgage  to  the  same  extent  as  if  the  terms  of 
the  new  agreement  were  incorporated  into  the  condition.*"  A  verbal 
agreement  to  extend  the  time  of  payment  is  binding,  and  suspends  the 
right  to  foreclose  if  founded  on  a  good  consideration  and  otherwise 
valid  f  but  if  made  without  consideration  it  amounts  to  nothing,  and 

»°Burt  v.  Saxton,  1  Hun   (N.  Y.)  takes  the  mortgage  out  of  the  stat- 

551.    See  also   Marshall  v.   Old,  14  ute  as  between  the  original  parties 

Oolo.  App.  32,  59  Pac.  217.  only,  and  not  between  the  mortga- 

^'Ayers  v.  Hamilton,  131  Ind.  98,  gee   and    innocent    purchasers   who 

30  N.  E.  895.  had  no  notice  of  the  extension.    Wy- 

s'May  V.   Cummings,   21  N.   Dak.  man  v.  Russell,  4  Biss.  (U.  S.)  307. 

287,  130  N.  W.  828.  "Where  a  mortgagee  agreed  to  extend 

»°  Carwile  v.  Crump,  165  Ala.  206,  the  time  of  payment  of  the  interest 

51  So.  744;   "Washburn  v.  "Williams,  on  corporate  bonds  indefinitely,  he 

10  Colo.  App.  153,  50  Pac.  223;  Tru-  could  not  treat  the  failure  to  pay 

deau  V.  Germann,  101  Minn.  387,  112  the   same   as   a   default.     Arnot  v. 

N.  "W.  281;   Union  Cent.  L.  Ins.  Co.  Union   Salt  Co.,  186   N.  Y.   501,  79 

V.  Bonnell,  35  Ohio  St.  365.     It  Is  N.  E.  719. 

suggested   that   such   an   extension  "Trayser  v.  Indiana  Asbury  Uni- 
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the  mortgage  may  be  foreclosed  at  any  time."^  If,  however,  the  action 
of  the  party  to  -whom  the  promise  was  made  was  controlled  by  such 
promise,  and  he  took  title  to  the  real  estate  covered  by  the  mortgage 
relying  upon  such  promise,  a  court  of  equity  will  apply  the  doctrine 
of  estoppel,  and  refuse  its  aid  to  the  mortgagee  when  he  attempts  to 
foreclose  his  mortgage  before  the  expiration  of  the  period  named.'^ 
The  payment  of  interest  in  advance  is  a  sufficient  consideration  to  sup- 
port an  extension  of  a  mortgage.'^ 

An  extension  of  the  time  of  payment  of  a  mortgage  note  indorsed 
thereon  is  presumed  to  have  been  made  by  the  party  having  the  note 
in  his  possession.  If  the  note  is  secured  by  a  trustee  an  indorsement  of 
an  extension  on  the  note  will  be  presumed  to  have  been  made  by  the 
trustee  who  has  the  note  in  his  possession.  Such  an  extension  is  bind- 
ing upon  the  trustee  although  not  signed  by  him,  but  only  by  the 
makers  of  the  trust  deed  and  note,  where  the  trustee  has  indorsed 
the  extension  upon  the  note  as  per  the  agreement  attached,  and  has 
accepted  interest  during  part  of  the  period  of  extension.''* 

If  an  agent  of  the  mortgagee,  without  his  knowledge  or  authority, 
induces  the  mortgagor  to  execute  an  additional  note  covering  addi- 
tional interest  for  a  period  of  extension,  and  such  note  was  executed 
by  the  mortgagor  because  he  believed  it  was  demanded  by  the  mort- 
gagee, it  was  held  that  there  was  no  consideration  for  the  extension 
note."^ 

Where  the  mortgage  was  payable  in  six  months  after  date,  with  in- 
terest monthly  in  advance,  and  contained  also  a  stipulation  that  in 
case  the  interest  or  any  portion  of  it  should  become  due  and  remain 
unpaid  after  demand,  then  the  mortgage  should  be  foreclosed,  the 
prompt  payment  of  the  interest  was  held  not  to  prolong  the  time  of 

versity,  39     Ind.     556;     Redman   v.  Gumprecht,  81  App.  Div.  631,  80  N. 

Deputy,  26  Ind.  338;  Loomis  v.  Don-  Y.  S.  759. 

ovan,  17  Ind.  198;   Parker  v.  Jame-  °'Van   Syckle   v.    O'Hearn,    50   N. 
eon,  32  N.  J.  Eq.  222;    Tompkins  v.  J.   Eq.   173,   24  Atl.   1024.     In   New 
Tompkins,  21  N.  J.  Bq.  338;  French  Jersey,  under  the  statute  relating  to 
V.    Griffin,   IS    N.    J.    Eq.    279,    281;  business  done  on  the  "Christian  Sab- 
Fish  V.  Hayward,  28  Hun   (N.  Y.)  bath,"   commonly   called   Sunday,   a 
456.  parol  agreement  extending  the  time 
°^  Henry   v.    Hodge,    171    111.   App.  of  payment  of  a  mortgage  debt,  en- 
10;   Massaker  v.  Mackerley,  9  N.  J.  tered  into  on  Sunday,  is  void.  Rush 
Eq.  440;    Olmstead  v.  Latimer,  158  v.  Rush  (N.  J.),  18  Atl.  221. 
N.  Y.  313,  53  N.  E.  5;   Parker,  C.  J.,  "'In  re  Betts,  4  Dill   (U.  S.)    93; 
reviewing  the  New  York  cases.    See  Maher  v.  Lanfrom,  86  111.  513. 
also    Gottschalk   v.    Noyes,    225    111.  "Kransz   v.    Uedelhofen,    193    111. 
94,  80  N.  E.  72.     A  failure  of  con-  477,  62  N.  E.  239. 
eideration  for  the  extension  invali-  "'Furness  v.  Stiles,  18  Wash.  383, 
dates    the    agreement.      Priest    v.  51  Pac.  470. 
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payment  beyond  the  six  months,  and  a  cause  of  action  upon  the  note 
and  mortgage  then  accrued."' 

An  agreement  to  extend  the  payment  of  a  debt  already  due  is  not 
to  be  implied  from  a  provision  in  a  mortgage  of  a  mining  claim,  that 
the  debt  is  to  be  paid  as  fast  as  it  can  be  made  out  of  the  claim,  after 
deducting  certain  expenses;  nor  does  such  an  agreement  imply  that 
the  claim  is  to  be  paid  only  in  this  way.°'  Where  the  extension  agree- 
ment provides  that  extension  notes  be  executed  and  such  notes  are  not 
executed,  the  agreement  is  incomplete  and  will  not  prevent  foreclosure 
on  default."*  The  time  is  not  extended  by  an  agreement  providing 
that  no  foreclosure  proceedings  would  be  instituted  so  long  as  certain 
undertakings  were  performed.**  A  provision  for  the  extension  of  the 
mortgage  at  the  option  of  the  holder  of  the  mortgage  note  is  an  agree- 
ment coupled  with  an  interest,  and  is  not  revoked  by  the  death  of  the 
mortgagor.^ 

When  a  mortgagee  in  assigning  an  overdue  mortgage  guarantees  its 
payment,  and  provides  for  its  extension  upon  condition  of  the  prompt 
payment  of  the  interest,  this  agreement  does  not  inure  to  the  benefit 
of  the  mortgagor ;  but  the  mortgagee  may  at  any  time  after  a  default 
require  the  assignee  to  proceed  to  foreclose  at  his  expense.^ 

Only  a  party  to  an  agreement  to  extend  the  time  of  payment  can 
maintain  an  action  for  a  breach  of  it  by  the  mortgagee.^  An  extension 
of  a  mortgage  which  covers  a  homestead  not  executed  by  a  wife  of  the 
mortgagor  does  not  have  the  effect  to  keep  the  mortgage  on  foot 
against  the  homestead  right.*  The  assignee  of  a  mortgage  and  note 
acquires  only  the  rights  of  the  assignor  and  is  bound  by  an  agreement 
of  the  assignor  to  extend  the  time  of  payment.  °  An  extension  agree- 
ment made  between  a  purchaser  of  the  land  subject  to  the  mortgage 
and  the  original  mortgagee  after  he  had  assigned  the  mortgage  does 
not  interrupt  the  running  of  the  statute  as  against  a  purchaser  from 

"Pendleton  v.  Rowe,  34  Cal.  149.  Mass.  295.    But  see  Kelsey  v.  Col- 

"Sharpe   v.   Arnott,   51   Cal.   188.  lins,  49  Tex.  Civ.  App.  230,  108  S. 

See  also  Chipman  v.  Farmers'  &c.  W.  793,  where  it  was  held  that  a 

Bank,  121  Md.  343,  88  Atl.  151.  grantee  of  the  mortgagor  was  enti- 

"» Gottschalk    v.    Noyes,    128    111.  tied  to  the  benefit  of  an  agreement 

App.  565.  to  extend  the  time  of  payment  of 

"Hicks   V.   Elwell,    129    111.   App.  the  mortgage  although  he  was  not 

561.  a  party  thereto.     Kelsey  v.  Collins, 

^  Benneson  v.  Savage,  130  111.  352,  49  Tex.  Civ.  App.  230,  108  S.  W.  793. 

22  N.  B.  838.  "Wells  v.  Harter,  56  Cal.  342. 

'  Lee  V.  West  Jersey  Land  &  Cran-  » Phillips    v.    Holland,    149    Wis. 

berry  Co.,  29  N.  J.  Bq.  377.  524,  136  N.  W.  191. 

'  Reed  v.  Home  Savings  Bank,  127 
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the  owner  who  made  such  agreement,  the  agreement  being  yoid  be- 
cause the  mortgagee  had  no  interest  in  the  mortgage.* 

§  1191.  Extension  by  parol  agreement. — If  the  time  of  payment  of 
such  a  mortgage  be  extended  by  a  parol  agreement,  though  this  may 
be  insufiBcient  to  change  the  legal  effect  and  operation  of  the  writing 
under  seal,  it  will  be  a  sufficient  waiver  of  the  default  contemplated 
in  the  mortgage,  and  neither  a  court  of  equity  nor  a  court  of  law  will 
enforce  a  forfeiture  of  credit  which  has  occurred  under  such  agree- 
ment.''   A  foreclosure  suit  brought  before  the  expiration  of  the  time 


°  Investment  Securities  Co.  v. 
Bergthold  Co.,  60  Kans.  813,  58  Pac. 
469. 

'Van  Syckle  v.  O'Hearn,  50  N. 
J.  Eq.  173,  24  Atl.  1024.  In  Albert 
V.  Grosvenor  Investment  Co.,  L.  R. 
3  Q.  B.  123,  127,  Chief  Justice  Cock- 
burn  said:  "Tbis  is  the  case  of  a 
mortgage  whereby  the  mortgagor 
transfers  the  property  in  certain 
goods  to  the  mortgagees,  but  sub- 
ject to  the  mortgagor's  right  of  re- 
demption; and  there  are  certain 
clauses  in  the  deed,  the  result  of 
which  is,  that  the  mortgagees  can 
not  seize  and  sell  the  goods  unless 
the  mortgagor  makes  default  in 
paying  the  instalments  of  £2,  which 
he  is  bound  to  do  on  each  succes- 
sive Monday  until  the  loan  Is  re- 
paid. Now  the  facts  are,  that  the 
plaintiff's  wife  went  to  Bayne  (who 
must  be  taken  to  have  had  full  au- 
thority to  bind  the  defendants  by 
what  he  did,  for,  on  the  evidence,  I 
see  not  the  slightest  reason  to  be- 
lieve any  one  else  ever  interfered 
in  the  management  of  the  business 
of  the  company)  and  told  him  that 
her  husband  had  difficulty  in  meet- 
ing the  instalment  due  on  the  28th 
of  August,  and  Bayne  extended  the 
time  for  the  payment  of  that  and 
the  next  instalment  to  the  11th  of 
September.  Now  the  bill  of  sale 
provides  that  If  the  mortgagor  shall 
make  'default'  in  payment  of  the 
sum  of  £62  10s,  or  any  part  there- 
of, the  whole  amount  shall  be  then 
immediately  due  and  payable;  and 
it  shall  be  lawful  for  the  mort- 
gagees to  take  possession  of  the 
goods,  and  to  sell  and  dispose  of 
them.    Now  'default'  must  be  taken 


to  mean  a  nonpayment  by  the  party 
bound  to  pay,  without  the  consent 
of  the  parties  having  a  right  to 
waive  the  payment.  And  I  see 
nothing  which  goes  to  show  that 
if,  by  the  consent  of  the  person  who 
is  to  receive  payment,  the  time  for 
payment  is  extended,  the  omission 
to  pay  within  the  time  specified 
must  be  a  'default'  within  the  mean- 
ing of  the  word  in  the  bill  of  sale; 
and  it  would  be  monstrous  to  hold 
that  it  was  a  default,  for  the  mort- 
gagee might  always  lead  the  mort- 
gagor into  a  snare  by  consenting 
that  the  time  for  payment  should 
be  extended,  and  then  coming  down 
upon  him  by  insisting  that  there 
had  been  a  default.  And  even  it 
money  were  offered  by  the  mort- 
gagor the  next  day,  and  it  were  ac- 
cepted by  the  mortgagee,  the  result 
would  be  the  same.  'Default'  must 
mean  a  default  where  something  is 
not  done  by  the  mere  act  of  omis- 
sion of  the  one  party,  and  not  an 
omission  with  the  concurrence  of 
the  other  party.  And  in  the  present 
case  the  voluntary  extension  of  the 
time  by  Bayne  alters  the  character 
of  the  act  of  the  plaintiff,  which 
would  otherwise  have  been  a  de- 
fault." In  North  Dakota  the  Rev. 
Code,  §  4699,  provides  that  a  mort- 
gage can  be  "extended"  only  by  an 
instrument  in  writing,  formally  exe- 
cuted, but  such  provision  has  no 
reference  to  an  extension  of  time 
for  the  payment  of  the  debt  secured 
by  this  mortgage.  A  mortgage  is 
extended  when  it  is  made  to  stand 
for  some  debt  or  obligation  not 
originally  included  therein.  The 
receiver  of  a  national  bank  has  au- 
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SO  extended  is  premature,  and  will  be  dismissed.* 

It  is  the  general  rule,  therefore,  that  no  interest  having  been  paid, 
and  no  entry  made  under  the  mortgage,  or  other  proceedings  had  to 
enforce  the  mortgage,  it  is  presumed  as  a  matter  of  fact  from  these 
circumstances  that  the  mortgage  has  been  discharged  by  payment  or 
otherwise.  This  presumption  of  fact  is,  however,  always  liable  to  be 
controlled  by  other  evidence.  The  period  of  twenty  years  is  not  adopted 
as  a  fixed  and  positive  limitation  of  right,  but  as  an  equitable  rule, 
after  the  analogy  of  the  statute  of  limitations.^  In  several  states  in 
which  the  time  of  limitation  has  been  made  less  than  twenty  years,  the 
analogy  of  the  statute  of  limitations  is  followed,  and  a  corresponding 
period  is  adopted  in  equity  as  a  bar  to  a  suit  to  foreclose  or  redeem 
a  mortgage.^"  The  rule  is  otherwise  in  Alabama;^'-  for  while  it  is  held 
that  the  possession  of  the  mortgagee  after  the  law  day  of  the  mortgage 
without  an  account  of  rents  and  profits,  or  other  recognition  of  the 
mortgagor's  equity  of  redemption  for  the  period  which,  under  the 
statute  of  limitations,  would  bar  an  action  at  law,  if  the  right  and 
remedy  were  legal,  would  by  analogy  bar  the  mortgagor  of  a  bill  to 
redeem,  it  is  held  that  a  mortgagee  is  not  barred  of  a  bill  to  foreclose, 
unless  twenty  years  have  elapsed  without  the  payment  of  interest  or 
an  admission  of  the  existence  of  the  mortgage  debt  creating  the  pre- 
sumption of  its  payment.  The  distinction  taken  between  a  bill  by  the 
mortgagor  to  redeem  and  a  bill  by  the  mortgagee  for  foreclosure  rests 
on  the  difference  of  the  right,  and  of  the  possession  of  the  mortgagee 

thority,    upon   sufficient   considera-  ker,  19  Vt.  526;  Merriam  v.  Barton, 

tion,  to  extend  the  time  of  payment  14  Vt.  501. 

of  a  debt  owing  such  bank,  where        "Byrd  v.  McDaniel,  33  Ala.   18; 

by  so  doing  he  can,  in  his  judgment,  Coyle  v.  Wilkins,  57  Ala.  108.     In 

strengthen  the  security  he  holds  for  the  latter  case,  Brickell,  C.  J.,  upon 

the  payment  of  such  debt.    People's  this  distinction  further  said:  "After 

State  Bank  v.  Francis,  8  N.  D.  369.  forfeiture    the    mortgagee    has    the 

'  Goodall  v.  Boardman,  53  Vt.  92.  complete  legal  title.    It  is  in  equity 

"  In    Iowa  the   statute   of   limita-  only,  and  by  construction,  that  he 

tions  is  held  to  apply  directly  to  is  regarded  as  a  trustee  of  the  legal 

suits  in  equity  as  well  as  suits  at  estate  for  the  mortgagor,  and  bound 

law,  and  to  bar  a  suit  to  foreclose  to   apply  the   rents   and   profits   to 

a  mortgage  after  the  lapse  of  ten  the  payment  of  the  mortgage  debt, 

years.     Newman  v.  De  Lorimer,  19  A  possession  without  recognition  of 

Iowa  244;   Hendershott  v.  Ping,  24  the  equity  of  the  mortgagor,  with- 

lowa  134.     The  right  to  foreclose  a  out  an  application  of  the  rents  and 

title  bond   is  barred  in  the  same  profits,  as  by  decree  of  a  court  of 

time.    Day  v.  Baldwin,  34  Iowa  380.  equity    their    application    could    be 

"Haskell  V.  Bailey,  22  Conn.  569;  compelled,    is    in    hostility   to    and 

Crittenden     v.     Brainard,     2     Root  adverse  to  the  mortgagor,  and  refer- 

(Conn.)    485;    Crawford   v.    Taylor,  able   only  to   the   legal  title.     The 

42  Iowa  260;   Field  v.  Wilson,  6  B.  mortgagor  stands  in  a  different  re- 

Mon.     (Ky.)     447;        Richmond    v.  lation.     If  in  possession,  his  posses- 

Aiken,  25  Vt.  324;  Martin  v.  Bow-  sion  is  permissive,  referable,  and  in 
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and  of  the  mortgagor.  The  statute  does  not  begin  to  run  until  there 
is  a  breach  of  the  condition  of  the  mortgage.^^ 

The  statute  of  limitations  does  not  bar  a  foreclosure  unless  it  is  sup- 
ported by  an  adverse  possession  of  the  mortgaged  property  for  the 
required  period  of  the  statute.^* 


subordination  to  the  legal  title  of 
the  mortgagee,  until,  by  disclaimer, 
of  which  the  mortgagee  has  notice, 
it  becomes  adverse.  His  alienation 
passes  only  his  equity  of  redemp- 
tion, and  if  the  alienee  has  notice 
of  the  mortgage  he  enters  and  holds 
in  subordination  to  the  title  of  the 
mortgagee.  The  mortgage  to  the 
appellant  "was  properly  recorded, 
and  it  is  not  necessary,  therefore, 
to  examine  the  evidence  -which  has 
been  offered  to  show  actual  notice 
to  those  entering  subsequently  into 
possession  of  the  premises  under 
the  mortgagor.  The  registration  is 
equivalent  to  actual  notice,  and  the 


purpose  of  the  statutes  which  au- 
thorize it  is  to  make  it  operate  as 
direct  notice  to  all  persons  deriving 
title  from  the  mortgagor.  Having 
notice,  they  are  bound  by  the  mort- 
gage; and  the  evidence  fails  to  show 
any  disclaimer  by  them  of  the  title 
of  the  mortgage." 

"Delano  v.  Smith,  142  Mass.  490, 
8  N.  E.  644. 

"^  St.  Louis  V.  Priest,  103  Mo.  652, 
15  S.  "W.  988;  Gardner  v.  Terry,  99 
Mo.  523,  12  S.  "W.  888;  Booker  v. 
Armstrong,  93  Mo.  49,  4  S.  W.  727; 
Lewis  V.  Schwenn,  93  Mo.  26,  2  S. 
W.  391.    See  post  §  1211. 
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§  1192.  Application  of  statutes  of  limitation  to  foreclosure  pro- 
ceedings.— Statutes  of  limitation  are,  as  a  general  rule,  only  ap- 
plicable as  such  to  proceedings  at  law ;  but  without  having  any  binding 
force  upon  courts  of  equity  they  have  been  adopted  here  by  analogy  as 
fixing  the  time  within  which  rights  may  be  enforced  in  equity.^   Fol- 

*Wyman  v.  Russell,  4  Biss.  (U.  kins,  67  Ala.  108;  Morgan  v.  Mop- 
S.)  307;  Cleveland  Ins.  Co.  v.  Reed,  gan,  10  Ga.  297;  Murto  v.  Lemon, 
1  Biss.   (U.  S.)   180;   Coyle  v.  Wil-    19    Colo.    App.    314,    75    Pac.    160; 
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lowing  this  analogy,  the  right  of  the  mortgagee  to  foreclose  and  of  the 
mortgagor  to  redeem  is  presumed  to  be  barred  after  the  lapse  of  such 
a  period  as  is  prescribed  by  the  statute  for  enforcing  a  right  of  entry 
upon  lands.  This  period  by  the  English  Statute  of  Limitation  of  32 
Henry  VIII  and  21  James  I,  and  by  the  earlier  statutes  enacted  in 
this  country,  which  generally  followed  the  English  statute,  was  twenty 
years  f  and  following  the  analogy  of  these  statutes  so  long  as  they  re- 
mained in  force,  the  lapse  of  this  period  was  in  the  same  way  pre- 
sumed, as  between  a  mortgagor  and  mortgagee,  to  be  a  bar  to  the 
rights  of  the  one  as  against  the  other.  In  the  early  ease  of  White  v. 
Ewer,  "the  Lord  Keeper  declared  that  he  would  not  relieve  mortgages 
after  twenty  years;  for  that  the  statute  of  21  Jac.  I,  ch.  16,  did  ad- 
judge it  reasonable  to  limit  the  time  of  one's  entry  to  that  number  of 
years ;  unless  there  are  such  particular  circumstances  as  may  vary  the 
ordinary  case,  as  infants,  femes  covert,  etc.,  are  provided  for  in  the 
very  statute;  though  those  matters  in  equity  are  to  be  governed  by 
the  course  of  the  court,  and  that  'tis  best  to  square  the  rules  of  equity 
as  near  the  rules  of  reason  and  law  as  may  be."* 

§1193.  Periods  of  limitation. — ^The  tendency  of  legislation  has 
been  to  reduce  the  period  of  limitation  within  which  suits  relating  to 
real  property  shall  be  brought.*     A  statement  is  appended  of  the 

Boone  v.  Colehour,  165  111.  305,  46  disabilities  entry  may  be  made 
N.  E.  253;  Ayres  v.  Waite,  10  Gush,  within  ten  years  after  the  removal 
W.  724;  Ray  v.  Pearce,  84  N.  Car.  of  the  same.  See  also  Goodwyn  v. 
(Mass.)  72;  State  Finance  Co.  v.  Baldwin,  59  Ala.  127;  Sis  v.  Boar- 
Halstenson,  17  N.  Dak.  145,  114  N.  man,  11  App.  Gas.  (D.  C.)  116;  Cat- 
485;  Roberts  v.  Welch,  8  Ired.  Eq.  terlin  v.  Armstrong,  101  Ind.  258; 
(N.  Car.)  287;  per  contra.  Lord  Re-  Newman  v.  De  Lorimer,  19  Iowa 
desdale,  in  Cholmondeley  v.  Clinton,  244;  Frisbee  v.  Frisbee,  86  Maine 
4  Bligh.  119,  said  the  statute  was  444,  29  Atl.  1115;  Baltimore  &c.  R. 
meant  to  bind  courts  of  equity.  Co.  v.  Trimble.  51  Md.  99;  Anthony 
Pitzer  V.  Burns,  7  W.  Va.  63,  69.  v.  Anthony,  161  Mass.  343,  37  N.  E. 
"The  words  of  the  statute  21  386;  Benson  v.  Stewart,  30  Miss.  49; 
James  I,  ch.  16,  §  1,  are,  that  "for  Orr  v.  Rode,  101  Mo.  387,  13  S.  W. 
quieting  men's  estate,  be  it  enacted,  1066 ;  Baldwin  v.  Burt,  43  Nebr. 
that  no  person  or  persons  shall,  at  245,  61  N.  W.  601;  Cheney  v.  Camp- 
any  time  hereafter,  make  any  entry  bell,  28  Nebr.  376,  44  N.  W.  451; 
into  any  lands,  tenements,  or  here-  Howard  v.  Hildreth,  18  N.  H.  105; 
ditaments,  but  within  twenty  years  Richmond  v.  Aiken,  25  Vt.  324; 
next  after  his  or  their  right  or  title  Camden  v.  Alkire,  24  W.  Va.  674. 
which  shall  hereafter  first  descend  'White  v.  Ewer,  2  Vent.  340. 
or  accrue  to  the  same;  and  in  de-  *"It  might  at  first  sight  be  con- 
I'ault  thereof,  such  persons  so  en-  sidered  that  the  duration  of  wrong 
tering,  and  their  heirs,  shall  be  ut-  ought  not  to  give  it  a,  sanction,  and 
terly  excluded  and  disabled  from  that  the  long  suffering  of  the  in- 
such  entry  after  to  be  made,  any  jury  should  be  no  bar  to  the  ob- 
former  law  or  statute  to  the  con-  taining  of  right  when  demanded, 
trary  notwithstanding."  In  case  of  But   human    affairs    must    be    con- 
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periods  of  limitation  in  the  several  states  applicable  to  actions  for 
the  recovery  of  real  property,  though  it  will  be  observed  that  in 
some  states  there  are  special  provisions  applicable  to  mortgages.* 


ducted  on  other  principles.  It  is 
found  to  be  of  the  greatest  impor- 
tance to  promote  peace  by  affixing 
a  period  to  the  right  of  disturbing 
possession.  Experience  teaches  us 
that,  owing  to  the  perishable  na- 
ture of  all  evidence,  the  truth  can 
not  be  ascertained  on  any  contested 
question  of  fact  after  a  considerable 
lapse  of  time.  The  temptation  to 
introduce  false  evidence  grows  with 
the  difficulty  of  detecting  it;  and  at 
last,  long  possession  affords  the 
proof  most  likely  to  be  relied  upon 
of  the  right  of  property.  Inde- 
pendently of  the  question  of  right, 
the  disturbance  of  property  after 
long  enjoyment  is  mischievous.  It 
is  accordingly  found  both  reasonable 
and  useful  that  enjoyment  for  a 
certain  period  of  time  against  all 
claimants  should  be  considered  con- 
clusive evidence  of  title."  First  Re- 
port of  the  Real  Property  Commis- 
sioners of  England,  1829,  p.  39. 

■>  Alabama:  Ten  years.  Code  1907, 
§  4834. 

Alaska:  T.  Ten  years.  Annot. 
Codes  1900,  pt.  iv,  §  5. 

Arkansas:  Seven  years,  or  when 
debt  Is  barred.  Dig.  of  stat.  1904, 
§  5056.  But  see  post  §  1207,  that 
mortgage  is  discharged  when  debt 
is  barred.  Livingston  v.  New  Eng- 
land Mtg.  Security  Co.,  77  Ark.  379, 
91  S.  W.  752*  (limitation  for  fore- 
closure ten  years  from  the  accrual 
of  the  right  of  action) ;  Nix  v. 
Draughon,  54  Ark.  340,  15  S.  W. 
893. 

Arizona:  Ten  years.  Rev.  Stat. 
1913,  §  698. 

California:  An  action  upon  any 
contract,  obligation,  or  liability, 
founded  upon  an  instrument  in 
writing  executed  in  this  state,  must 
be  brought  within  four  years.  This 
is  held  to  apply  to  mortgages,  which 
are  not  regarded  as  conveyances  of 
land.  Code  of  Civil  Procedure  1906, 
§  337.  Newhall  v.  Sherman,  124 
Cal.  509,  57  Pac.  387.  See  post 
§  1207,  that  mortgage  is  discharged 
when  debt  Is  barred. 


Colorado:  Twenty  years.  Mills' 
Ann.  Stat.  1912,  §  4650. 

Connecticut:  Fifteen  years.  Gen. 
Stat.  1875,  p.  493;  Gen.  Stat  1902, 
§   1109. 

Delaware:  Twenty  years.  R.  S. 
1893,   c.   122. 

Florida:  Seven  years.  Rev.  Stat. 
1892,.  §  1287.  Foreclosure  suit  barred 
in  twenty  years.  Jordan  v.  Sayre, 
24  Fla.  1,  R.  S.  1892,  §  1294,  3  So. 
329.  Coe  V.  Finlayson,  41  Fla.  169, 
26  So.  704. 

Georgia:  Twenty  years;  or  seven 
years  under  written  evidence  of 
title.  Code  1882,  §§  g682,  2683. 
Code  1895,  g  3588.  Code  1911, 
§§  4168,  4169.  See  also  Parker  v. 
Jones,  57  Ga.  204. 

Idaho:  Five  years.  R.  S.  1887, 
§  4039.  2  Rev.  Code  1908,  §§  4036- 
4039.  See  post  §  1207,  that  mort- 
gage is  discharged  when  debt  is 
barred. 

Illinois:  An  action  or  sale  to 
foreclose  any  mortgage,  or  deed  of 
trust  in  the  nature  of  a  mortgage, 
is  limited  to  ten  years  after  the 
right  of  action  or  right  to  make 
such  sale  accrues.  Real  actions  are 
limited  to  twenty  years.  Kurd's 
Rev.  Stat.  1913,  ch.  83,  §§  1,  11,  pp. 
1574,  1576.  Hibernian  Banking 
Assn.  V.  Commercial  Nat  Bank,  157 
111.  576,  41  N.  E.  918;  Macfaxlsid  v. 
Utz,  175  111.  App.  525;  Lathrop  v. 
Carrol,  155  111.  App.  653  (tai  years 
from  the  last  payment  made  on  the 
note  secured  by  the  trust-deed). 
See  post  §  1207,  that  mortgage  is 
discharged  when  debt  is  barred. 

Indiana:  Twenty  years.  Bva-ns' 
Ann.  Stat.  1914,  §  295  (B).  Catter- 
lin  V.  Armstrong,  101  Ind.  258.  See 
post  §  120T,  that  mortgage  is  dis- 
charged when  debt  is  barred. 

Iowa:  Ten  years.  Annot  Code 
1897,  §  3447.  See  post  §  1207,  that 
mortgage  is  discharged  when  debt 
is  barred. 

Kansas:  Fifteen  years.  Rev. 
Stat.  1897,  ch.  95,  §  10.  Gen.  Stat. 
1909,  §  5608.  See  post  §  1207,  that 
mortgage  is  discharged  when  debt 
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A   reference   to   the   earlier   statutes    in   several    states    will    show 
that    the    period    has    been    materially    shortened    in    the    present 


is  barred.  Lincoln  Mtg.  &c.  Co.  v. 
Parker,  65  Kans.  819,  70  Pac.  892 
(foreclosure  can  only  be  brought 
within  five  years  after  accrual  of 
cause  of  action).  See  also  Snyder 
V.  Miller,  71  Kans.  410,  80  Pac.  970, 
69  L.  R.  A.  250,  114  Am.  St.  489. 

Kentucky:  Fifteen  years.  G.  S. 
1888,  ch.  71,  art.  iv,  §  16;  Carroll's 
Ky.  Stat.  1915,  §  2539  (equity  of  re- 
demption barred  in  fifteen  years). 
See  post  §  1207,  that  mortgage  is 
discharged  when  debt  is  barred. 

Maine:  Twenty  years.  Rev.  Stat. 
1903,  ch.  107,  §  1,  p.  857.  Frisbee 
V.  Frisbee,  86  Maine  446,  29  Atl. 
1115. 

Maryland:  Twenty  years  by  an- 
alogy to  the  time  of  limitation  un- 
der the  statute  of  James.  Balti- 
more &  Ohio  R.  C.  V.  Trimble,  51 
Md.   99. 

Massachusetts :  Twenty  years. 
R.  L.  1902,  §  20. 

Michigan:  Fifteen  years.  Annot. 
Stats.  1882,  §  8698;  5  Howell's  Mich. 
Stat.  1913,  §  14119.  See  Highstone 
V.  Franks,  93  Mich.  52,  52  N.  W. 
1015. 

Minnesota:  An  action  to  fore- 
close a  mortgage  upon  real  estate 
must  be  commenced  within  fifteen 
years  after  the  cause  of  action  ac- 
crues. G.  S.  1894,  §  5134.  Gen. 
Stat.  1913,  §  7696.  The  statute 
changing  the  time  from  ten  to 
fifteen  years  was  retrospective. 
Bradley  v.  Norris,  63  Minn.  156,  65 
N.  W.  357;  Backus  v.  Burke,  63 
Minn.  272,  65  N.  W.  459.  See  also 
Reeves  v.  Vinacke,  1  McCrary  (U. 
S.)  213;  Duncan  v.  Cobb,  32  Minn. 
460,  21  N.  W.  714;  Parsons  v.  Nog- 
gle,  23  Minn.  328;  Archambau  v. 
Green,  21  Minn.  520.  See  post 
§  1207,  that  mortgage  is  discharged 
when  debt  Is  barred. 

Mississippi:  No  action  or  other 
proceeding  can  be  had  upon  a  mort- 
gage or  deed  of  trust  to  recover  the 
money  secured,  except  within  the 
time  that  may  be  allowed  for  the 
commencement  of  an  action  at  law 
upon  such  writing;  and  in  all  cases 
where  the  remedy  at  law  to  recover 
the  debt  is  barred,  the  remedy  In 


equity  on  the  mortgage  is  barred. 
Actions  on  contracts  not  under  seal 
are  limited  to  six  years;  and  ac- 
tions on  open  account  to  three  years. 
Annot.  Code  1892,  §§  2733,  2737. 
Miss.  Code  1906,  §§  3090-3093.  An 
equitable  mortgage  by  absolute  con- 
veyance is  subject  to  same  rule 
when  mortgagor  remains  in  posses- 
sion. Green  v.  Mizelle,  54  Miss.  220. 
See  post  §  1207,  that  mortgage  is 
discharged  when  debt  is  barred. 

Missouri:  Ten  years.  Rev.  Stat. 
1909,  §  1879.  See  Orr  v.  Rode,  101 
Mo.  387,  13  S.  W.  1066.  Prior  to 
1891  a  deed  of  trust  was  not  barred 
within  20  years.  Morrison  v.  Roehl, 
215  Mo.  545,  114  S.  W.  981.  See 
post  §  1207,  that  mortgage  is  dis- 
charged when  debt  is  barred. 

Montana:  Ten  years.  Code  Civ. 
Pro.   1895,   §   483. 

Nebraska:  Actions  to  foreclose 
mortgages  must  be  commenced 
within  ten  years  after  the  cause  of 
action  accrues.  Comp.  Stats.  1895, 
§  5596;  Cobbey's  Ann.  Stat.  1911, 
§  1005.  Baldwin  v.  Burt,  43  Nebr. 
245,  61  N.  W.  601;  Merriam  v.  Good- 
lett,  36  Nebr.  384,  54  N.  W.  686; 
Cheney  v.  Campbell,  28  Nebr.  376, 
44  N.  W.  451;  Studebaker  Mfg.  Co. 
V.  McCargur,  20  Nebr.  500,  30  N. 
W.  686.  See  post  §  1207,  that  mort- 
gage is  discharged  when  debt  is 
barred. 

Nevada:  For  the  recovery  of  real 
property,  five  years.  Actions  to 
foreclose  mortgages,  four  years,  as 
in  California.  Codes  &  Stats.  1885, 
§§  3633,  3644;  Rev.  Laws  1912,  § 
4953;  Henry  v.  Confidence  G.  &  S. 
Mining  Co.,  1  Nev.  619.  See  post 
§  1207,  that  mortgage  is  discharged 
when  debt  is  barred. 

New  Hampshire:  Actions  for  the 
recovery  of  real  estate  are  limited 
to  twenty  years.  Actions  upon  notes 
secured  by  mortgage  may  be  brought 
so  long  as  the  plaintiff  is  entitled 
to  bring  an  action  upon  the  mort- 
gage. Pub.  Stat.  1891  and  1901,  ch. 
217,  §§  1,  5. 

New  Jersey:  Twenty  years.  Rev. 
1877,  p.  597.  G.  S.  1895,  p.  1977. 
Bliss's  Annot.  Code  1895,  §  365; 
Comp.  Stat.  1911,  p.  3169,  §  17. 
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statutes.   But  the  history  of  the  law  of  limitations  in  England  illus- 
trates this  fact  most  forcibly.  At  common  law  there  was  no  period  of 


New  Mexico:  Ten  years,  Comp. 
Laws  1897,  §  2938. 

New  York:  Twenty  years.  Code 
of  Civil  Procedure  1890,  §§  365,  379; 
Stover's  Code  Civil  Procedure  1902, 
§  365. 

North  Carolina:  Where  the  mort- 
gagor or  grantor  has  been  in  pos- 
session of  the  property,  an  action 
for  foreclosure  must  be  commenced 
within  ten  years  after  the  forfeiture 
of  the  mortgage,  or  after  the  power 
of  sale  became  absolute,  or  within 
ten  years  after  the  last  payment  on 
it.  Code  of  Civ.  Pro.  1891,  §  152; 
Pell's  Revisal  1908,  §  391  (3).  Jen- 
kins V.  Wilkinson,  113  N.  Car.  532, 
18  S.  E.  696;  Fraser  v.  Bean,  96  N. 
Car.  327,  2  S.  E.  159. 

North  Dakota:  Ten  years.  Comp. 
Laws  N.  Dak.  1913,  §  7374.  Adams 
&c.  Co.  V.  Kenoyer,  16  N.  Dak.  302, 
116  N.  W.  98.  See  also  Clark  v. 
Beck,  14  N.  Dak.  287,  103  N.  W. 
755  (statute  without  application  to 
proceeding  to  foreclose  by  advertise- 
ment before  amendment  of  1901). 

Ohio:  Fifteen  years,  the  mort- 
gage being  regarded  as  a  specialty 
under  the  statute.  Gen.  Code  1910, 
§  11221;  Kerr  v.  Lydecker,  51  Ohio 
St.  240,  37  N.  B.  267. 

Oklahoma:  Five  years.  Comp. 
Laws  1909,  §  5548. 

Oregon :  Actions  for  the  recovery 
of  real  property  may  be  brought 
within  ten  years;  an  action  upon 
a  sealed  instrument  within  ten 
years.     Lord's    Ore.    Laws    1910,    §§ 

4,  5.  A  foreclosure  suit  is  not  re- 
garded as  a  suit  upon  a  real  estate 
interest,  and  therefore  is  barred  in 
ten  years  as  a  suit  upon  a  sealed 
instrument.  Eubanks  v.  Leveridge, 
4  Sawyer  (U.  S.)  274;  Anderson  v. 
Baxter,  4  Ore.  105.  Otherwise  if 
the  suit  is  in  effect  one  to  remove 
a  cloud  on  the  title.  Meier  v.  Kelly, 
22  Ore.  136,  29  Pac.  265. 

Pennsylvania:  Twenty-one  years. 
Brightly's  Purdon's  Dig.  vol.  2,  p. 
927;  Purdon's  Dig.  1903,  p.  2268- 
2271,  §   3. 

Rhode  Island:     Twenty  years.   P. 

5.  1882,  ch.  205,  §  4;  Gen.  Laws  1909 
ch.  284,  §  4,  p.  1002. 


South  Carolina:  Twenty  years. 
Code  of  Civ.  Pro.  1893,  §  111;  Code 

1912,  §  3535.  Montague  v.  Priester, 
82  S.  Car.  492,  64  S.  E.  393  (twenty 
years  without  reference  to  date  of 
mistake  in  giving  receipt);  Lyles 
V.  Lyles,  71  S.  Car.  391,  51  S.  E.  113. 

South  Dakota:  Seven  years.  R. 
S.  1898,  §§  2858,  2860;  twenty  years. 
Rev.  Code  S.  Dak.  1903,  p.  875,  §§ 
43,  44.  Sprague  v.  Lovett,  20  S. 
Dak.  328,  106  N.  W.  134  (foreclosure 
of  trust  within  20  years  from  date 
of  execution);  Bruce  v.  Wanzer,  20 
S.  Dak.  277,  105  N.  W.  282  (fore- 
closure barred  in  ten  years). 

Tennessee:  Seven  years.  Code 
1896,  §  346L 

Texas:  Ten  years.  As  against  a 
person  in  adverse  possession  under 
color  of  title,  action  must  be  com- 
menced within  three  years.  R.  Civ. 
Stats.  1889,  §§  3191,  3194;  Tex.  Civ. 
Stat.  1914,  §  5675.  See  post  §  1207, 
that  mortgage  is  discharged  when 
debt  is  barred. 

Vermont:  Fifteen  years.  Pub. 
Stat.  1906,  §  1544. 

Virginia:  No  deed  of  trust, 
mortgage,  or  lien  for  purchase- 
money  shall  be  enforced  after  twen- 
ty years  from  the  time  when  the 
right  to  enforce  the  same  first  ac- 
crued; but  this  does  not  apply  to 
any  deed  of  trust  or  mortgage  exe- 
cuted by  a  corporation.  Code  1904, 
§   2935. 

Washington:  Ten  years.  Codes 
and  Stats.  1897,  §  4797;  Ballinger's 
Code  1910,  §  156.  See  also  §  786. 
For  recovery  of  registered  lands, 
ninety  days  from  decree.  Laws  1907 
p.  707,  §  29,  Code  1910,  §  8837. 

West  Virginia:     Ten  years.   Code 

1913,  §  4414. 

Wisconsin:  Twenty  years.  Stat. 
1913,  §  4207.  The  twenty  years' 
limitation  applies  to  suits  for  the 
foreclosure  of  mortgages  on  the 
ground  that  they  are  instruments 
under  seal.  Whipple  v.  Barnes,  21 
Wis.  327.  A  suit  to  redeem,  how- 
ever, must  be  brought  within  ten 
years,  as  this  is  an  equitable  action 
coming  within  a  clause  of  the  stat- 
ute limiting  actions  not  otherwise 
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limitation  within  which  any  action  now  in  nse  should  be  brought.  An 
uncertain  doctrine  of  presumption  was  applied  against  stale  demands 
and  claims. 

Previous  to  the  reign  of  Henry  VII  there  was  no  statute  prescrib- 
ing a  period  of  a  certain  number  of  years  within  which  the  assertion 
of  a  claim  to  real  estate  was  limited ;  though  different  events  had  been 
selected  by  successive  enactments,  from  the  Anglo-Norman  times  down 
to  the  time  of  Henry  VII,  as  periods  of  limitation  beyond  which 
claimants  should  not  go  for  the  foundation  of  titles  as  against  persons 
who  had  been  in  possession  since  the  specified  time.  The  lapse  of  time 
rendered  fre^h  starting-points  necessary  to  the  security  of  titles.  The 
beginning  of  the  reign  of  Henry  I,  of  Eichard  I,  the  last  return  of 
King  John  out  of  Ireland  into  England,  the  coronation  of  King 
Henry  III,  and  the  first  voyage  of  King  Henry  III  into  Gascony, 
were  periods  of  limitation  successively  selected."  "A  profitable  and 
necessary  statute,"  passed  near  the  close  of  the  reign  of  Henry  VIII,^ 
for  the  first  time  provided  a  fixed  period  of  limitation  within  which 
actions  should  be  brought.  The  general  period  for  actions  for  the 
recovery  of  real  estate  was  three-score  years.  By  the  statute  of  James  I 
this  period  was  reduced  to  twenty  years.  By  the  act  which  went  into 
operation  in  England  on  the  first  day  of  January,  1879,  the  period  is 
reduced  to  twelve  years.^  While  a  statute  of  limitations  is  favorably 
regarded  by  the  courts,  it  will  not  be  allowed  to  have  a  retroactive 

specified  for.     Knowlton  v.  Walker,  gage,  iudgment,  or  lien,  or  otherwise 

13  "Wis.  264.     Rev.  Stat.  1878,  4227,  charged  upon  or  payable  out  of  any 

Stat.  1913,  §  4227.  land  or  rent,  in  law  or  in  equity,  or 

Wyoming:     Ten       years.      Comp.  any  legacy,  but  within  twelve  years 

Stat.     1910,     §     4295.     Ingersoll    v.  next  after  a  present  right  to  receive 

Davis,    14    Wyo.    120,    82    Pac.    867  the  same  shall  have  accrued  to  some 

(foreclosure  within  five  years  after  person  capable  of  giving  a  discharge 

maturity  of  note).  for  or  release  of  the  same,  unless 

"See    Stat,    of    Merton    (20    Hen.  in  the  mean  time  some  part  of  the 

III.),    ch.    8;    Stat,    of   West.    1    (3  principal   money,    or   some   interest 

Edw.  I.),  ch.  39.     See  Bdson  v.  Mun-  thereon,   shall    have   been    paid,   or 

sell,    10    Allen    (Mass.)    557,    for    a  some  acknowledgment  of  the  right 

sketch  of  the  history  of  the  English  thereto    shall   have   been   given   in 

Statute  of  Limitations  and  of  that  writing,    signed   by   the    person    by 

of    Massachusetts.     See    also    Fel-  whom  the  same  shall  be  payable,  or 

lowes  V.  Clay,  4  Q.  B.  313,  354,  per  his    agent,    to    the    person    entitled 

Lord  Denman,  C.  J.  thereto,  or  his  agent;   and  in  such 

'  Co.  Litt.  §  115a;   32  Hen.  VIII,  case  no  such  action  or  suit  or  pro- 

ch.  2.  Deeding  shall  be  brought  but  within 

'  By  the  Real  Property  Limitation  twelve  years  after  such  payment  or 

Act,  1874,  which  went  into  operation  acknowledgment,  or  the  last  of  such 

on  the  first  day  of  January,   1879,  payments    or    acknowledgments,    if 

"No  action  or  suit  or  other  proceed-  more  than  one,  was  given."    37  &  38 

ing  shall  be  brought  to  recover  any  Vict.  ch.  57,  §  8. 
sum  of  money  secured  by  any  mort- 
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effect.'  A  statute  of  limitations  relates  solely  to  the  remedy,  and  may 
be  shortened  or  lengthened,  and  changed  from  time  to  time,  at  the 
pleasure  of  the  legislature,  so  long  as  the  creditor  is  not  denied  a  rea- 
sonable opportunity  to  enforce  collection  of  his  debt.^"  A  statute  im- 
pairs the  obligation  of  a  contract  which  prescribes  an  unreasonably 
short  period  of  limitation.^^  In  determining  the  time  for  foreclosing  a 
mortgage,  the  mortgage  and  collateral  note  must  be  construed  to- 
gether.^^ 

§  1194.  Presumptions  of  payment  from  lapse  of  time. — In  some 
early  cases  it  was  declared  that  the  presumption  of  payment  arising 
from  the  lapse  of  time,  though  applicable  to  a  bond  secured  by  the 
mortgage,  was  not  applicable  to  the  mortgage  itself,  inasmuch  as  the 
legal  estate  was  in  the  mortgagee,  and  the  mortgagor  was  regarded  as 
a  mere  tenant  at  will,  whose  possession  was  therefore  the  possession 
of  the  mortgagee.'^'  This  doctrine  was,  however,  repudiated  by  Lord 
Thurlow  in  1791,^*  and  it  has  not  in  any  case  since  been  asserted.  The 
fact  that  the  debt  is  secured  by  a  mortgage  does  not  place  it  on  any 
different  footing  from  a  debt  due  upon  a  bond  without  a  mortgage, 
but  is  liable  to  be  defeated  by  the  same  presumption  arising  from 
lapse  of  time  and  laches  of  the  mortgagee. 

'McKisson  v.  Davenport,  83  Mich,  dictum  in  Cholmondeley  v.  Clinton, 

211,    47    N.    "W.    100;    McCauley    v.  2  Meriv.  171,  360. 

Brady,  123  Mo.  App.  558,  100  S.  W.  "Trash  v.  White,  3  Bro.  Ch.  289. 

541.  The   Lord   Chancellor   said   that   if 

"  Campbell  v.  Holt,  115  U.  S.  620,  the  case  was  clear  that  no  interest 

628,   6   Sup.   Ct.   209;    Terry  v.  An-  had  been  paid  for  twenty  years,  he 

derson,  95  U.  S.  628;  Drury  v.  Hen-  had  always  understood  that  it  did 

derson,  143   111.  315,  32  N.  E.  186;  raise  the  presumption  that  the  prin- 

Liouisville   &c.    R.    Co.    v.   Williams  cipal  had  been  paid;  but  there  must 

(Ky.),  41  S.  W.  287;   Guiterman  v.  not  only  be  non-payment  of  inter- 

Wishan,  21  Mont.  458,  54  Pac.  566;  est,   but  no   demand;    and,  in  that 

Orman  v.  Van  Arsdell,  12  N.  Mex.  case,    he   thought   the   presumption 

344,  78   Pac.   48,   67   L.   R.   A.   438;  on  a  mortgage  as  strong  as  that  at 

Rodenbaugh    v.    Philadelphia    Trac.  law.     In  Christophers  v.   Sparke,  2 

Co.,   190   Pa.    St.   358,   42   Atl.   953;  Jac.  &  W.  223,  though  the  decision 

Bender  v.  Crawford,  33  Tex.  745,  7  turned     upon     another     point.     Sir 

Am.  Rep.  270.  Thomas  Plumer,  Master  of  the  Rolls, 

"Wheeler   v.   Jackson,   137   U.   S.  said,  in  relation  to  this  question  of 

245;    Terry  v.   Anderson,   95   TJ.    S.  presumption:     "I  can  not  accede  to 

628;  King  v.  Tirrell,  2  Gray  (Mass.)  the  doctrine  that  no  length  of  time 

332;    Cranor  v.  School  District,  151  will    operate    against    a    mortgagee 

Mo.  119;    Gilbert  v.  Ackerman,  159  who    has    been    out    of    possession 

N.  Y.   118;    King  v.   Belcher,  30   S.  without   claim   or   acknowledgment. 

Car.  381,  9  S.  E.  359.  The  argument  of  there  being  a  ten- 

"  Copper   Belle   Min.   Co.   v.   Cos-  ancy  at  will  arises  from  a  mere  fic- 

tello,  12  Ariz.  318,  100  Pac.  807.  tion;  for  there  is  no  actual  tenancy, 

"Toplis  V.  Baker,  2  Cox.  118;  Le-  no    demise,    either    express    or    im- 

man  v.  Newnham,  1  Ves.  Sen.  51;  plied.    A  mortgagor  has   not  even 
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Although  the  mortgagor  is  not  a  tenant  at  will  to  the  mortgagee  in 
any  such  sense  that  his  possession  can  not  become  adverse,  yet  the  re- 
semblance holds  to  this  extent,  that,  so  long  as  the  mortgagor  acknowl- 
edges his  relation  to  the  mortgagee  by  payment  of  interest  or  the  like, 
his  possession  is  the  possession  of  the  mortgagee.^^  The  mortgagor 
may  convey,  mortgage,  or  lease  the  premises,  or  deal  with  them  in 
other  ways  as  the  owner  of  them,  without  rendering  his  possession 
hostile  to  the  mortgagee.  The  constructive  possession  of  the  mortgagee 
continues  until  the  mortgagor's  holding  is  either  in  opposition  to  the 
will  of  the  mortgagee  or  is  without  any  recognition  of  his  right.^* 

§  1195.  Application  of  doctrine  of  presumption  of  payment. — This 
doctrine  of  presumption  has  been  one  of  frequent  application  against 


the  rights  of  a  tenant  at  will;  he 
may  be  turned  out  of  possession 
without  notice,  and  Is  not  entitled 
to  the  emblements.  It  is  only  quo- 
dam  modo  a  tenancy  at  will,  as  Lord 
Mansfield  says  in  one  of  the  cases. 
Moss  V.  Gallimore,  1  Doug.  279.  We 
can  not  push  it  to  that  extent,  rea- 
soning on  the  supposed  relation  of 
landlord  and  tenant,  which  is  not 
founded  in  fact.  The  relation  of 
mortgagor  and  mortgagee  is  pecu- 
liar: in  a  court  of  equity  the  for- 
mer is  considered  as  owner,  and 
that  is  the  nature  of  the  contract 
between  them;  the  tacit  agreement 
is,  that  he  is  to  be  the  owner  if  he 
pays.  Then  what  is  to  be  the  effect 
of  one  person's  continuing  for 
twenty  years  in  possession  of  the 
estate  of  another,  who  does  nothing 
to  make  good  his  title,  and  to  keep 
alive  the  relation  of  mortgagor  and 
mortgagee?  The  difficulty  I  feel  is, 
that  if  twenty  years'  possession, 
without  claim  on  the  part  of  the 
mortgagee,  will  not  operate  as  a  de- 
fense against  him,  I  do  not  see  how 
any  period  of  time,  however  long, 
can  bar  him.  If  the  fiction  of  a 
tenancy  at  will  is  an  answer  to  the 
objection  after  twenty  years,  why 
will  it  not  be  an  answer  after  any 
other  time?  There  would  be  no 
possibility  of  stopping.  "With  respect 
to  the  mortgagor,  it  is  clear  that 
his  equity  is  shut  out  by  the  mort- 
gagee being  in  possession  for  twenty 
years  without  acknowledgment; 
then  why  should  this  not  be  recip- 
rocal?   Why  should  it  be  necessary 


for  the  relation  to  be  kept  alive  in 
the  one  case  and  not  in  the  other? 
For  these  reasons,  though  I  do  not 
give  a  positive  opinion,  I  can  not 
agree  to  the  doctrine  intimated  in 
the  cases  alluded  to." 

"  In  Harris  v.  Mills,  28  111.  44,  81 
Am.  Dec.  259,  Mr.  Justice  Walker 
says:  "It  has  been  said  that  no 
length  of  time  will  bar  a  foreclos- 
ure by  a  mortgagee  out  of  posses- 
sion. This  is  placed  upon  the  ground 
that  the  relation  of  landlord  and 
tenant  is  supposed  to  exist  between 
the  parties.  But  such  is  not  the 
true  relation  of  the  parties.  For 
some  purposes,  and  to  a  limited  ex- 
tent only,  a  portion  of  the  incidents 
are  the  same.  To  a  limited  extent, 
and  for  some  purposes,  the  relation 
of  vendor  and  vendee,  and  trustee 
and  cestui  que  trust,  also  exists." 

"Higginson  v.  Mein,  4Cranch  (U. 
S.)  415;  Boyd  v.  Beck,  29  Ala.  703; 
Roberts  v.  Littlefield,  48  Maine  61; 
Chick  V.  Rollins,  44  Maine  104; 
Inches  v.  Leonard,  12  Mass.  379; 
Rowland  v.  Shurtleff,  2  Mete. 
(Mass.)  26,  35  Am.  Dec.  384;  Ben- 
son V.  Stewart,  30  Miss.  49;  Sheaf e 
V.  Gerry,  18  N.  H.  245;  Howard  v. 
Hildreth,  18  N.  H.  105;  Bates  v. 
Conrow,  11  N.  J.  Eq.  137;  Martin 
V.  Jackson,  27  Pa.  St.  504,  67  Am. 
Dec.  489;  Drayton  v.  Marshall,  Rice 
Bq.  (S.  Car.)  373,  33  Am.  Dec.  84; 
Atkinson  v.  Patterson,  46  Vt.  750; 
Pitzer  V.  Burns,  7  W.  Va.  63;  Jones 
V.  Williams,  5  Ad.  &  E.  291,  6  Nev. 
&  M.  816;  Hall  v.  Surtees,  5  B.  & 
Aid.  686,  687. 
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the  mortgage  debt,  and  is  fully  established  everywhere.^^  It  arises 
from  the  policy  of  the  law.  It  does  not  proceed  necessarily  on  a  belief 
that  payment  has  actually  taken  place.^'  "The  whole  reason  for  stat- 
utes of  limitations  is  found  in  the  danger  of  losing  testimony,  and  of 
finding  difficulty  in  getting  at  precise  facts."^°  The  lapse  of  time 
and  the  neglect  of  the  mortgagee  to  enforce  his  demand  against 
the  mortgagor,  when  he  continues  in  adverse  possession  without  recog- 
nizing the  debt  in  any  way,  are  grounds  for  a  presumption  in  fact, 
which,  unexplainedj  authorizes  a  jury  to  infer  that  the  mortgage  is 
satisfied,  and  is  a  sufficient  answer  to  a  bill  by  the  mortgagee  to  fore- 
close. A  bill  to  foreclose  does  not  lie  after  the  mortgagor  has  held  ad- 
verse possession  for  a  period  equal  to  the  statute  period  of  limitations 
for  real  actions.^"  But  the  fact  that  there  has  been  no  recognition  of 
the  mortgage  debt  for  a  period  less  than  the  statute  period  of  limita- 
tion, as,  for  instance,  nineteen  years,  affords  no  presumption  of  pay- 
ment.^^ 

If  the  mortgagor  remains  in  possession  for  twenty  years  without 
paying  interest  or  rent,  or  otherwise  admitting  that  the  mortgage  debt 
is  unpaid,  this  is  good  presumptive  proof  of  payment,  and  a  defense  to 
an  action  for  foreclosure.^^  This  rule  applies  equally  to  estates  held 
in  trust ;  the  equitable  rule,  that  the  statute  of  limitations  does  not  bar 
a  trust  estate,  holds  only  as  between  cestui  que  trust  and  trustee,  and 

"Hughes   V.    Edwards,    9    "Wheat.  20  R.  I.  264,  S8  Atl.  498;   Agnew  v. 

(U.  S.)   498;    Goodwyn  v.  Baldwin,  Renwick,  27  S.  Car.  562,  4  S.  E.  223; 

59  Ala.   127;    McDonald  v.   Sims,   3  Martin  v.  Bowker,  19  Vt.  526. 

Kelly  (Ga.)  383;  Blaisdell  v.  Smith,  "Hillary  v.  Waller,  12  Ves.  239, 

3  Bradw.  (111.)  150;  Field  v.  Wilson,  252,  per   Sir  William   Grant. 

6   B.    Mon.    (Ky.)    479;    Kellogg   v.  ^Shadock   v.    Alpine    Plank-Road 

Dickinson,  147  Mass.  432,  437,  18  N.  Co.,  79  Mich.  7,  44  N.  W.  158. 

E.  223 ;   Inches  v.  Leonard,  12  Mass.  "  Cleveland   Ins.   Co.  v.   Reed,   24 

379;     Bacon    v.    Mclntire,    8    Mete.  How.    (U.   S.)    284,   16   L.   ed.   686; 

(Mass.)  87;  Rowland  v.  Shurtleff,  2  Shockley  v.  Christopher   (Ala.),  60 

Mete.   (Mass.)   26,  35  Am.  Dec.  384;  So.  317;  Downs  v.  Sooy,  28  N.  J.  Eq. 

Hoffman    v.    Harrington,    33    Mich.  55. 

392;    Reynolds   v.    Green,    10   Mich.  ^Boon  v.  Pierpont,  28  N.  J.  Eq. 

355;  Wilkinson  v.  Flowers,  37  Miss.  7. 

579,  75  Am.  Dec.  78;   Nevitt  v.  Ba-  ="  Chick  v.  RoUins,  44  Maine  104; 

con,  32  Mass.  212,  66  Am.  Dee.  609;  Crook  v.  Glenn,  30  Md.  55;    Bacon 

Wilson  V.  Albert,  89  Mo.  537;    Me-  v.    Mclntire,    8    Mete.    (Mass.)    87; 

Nalr  v.  Lot,  34  Mo.  285,  84  Am.  Dec.  Jackson  v.  Wood,  12  Johns.  (N.  Y.) 

78;  Jackson  v.  Wood,  12  Johns.  (N.  242,    7    Am.    Dec.    315;    Jackson    v. 

Y.)    242,   7  Am.   Dec.   315;    Jackson  Pratt,  10  Johns.    (N.  Y.)    381;    Col- 

V.  Pratt,  10  Johns.  (N.  Y.)  381;  Col-  lins  v.  Torry,  7  Johns.   (N.  Y.)  278, 

lins  V.  Torry,  7  Johns.   (N.  Y.)   278,  5  Am.  Dec.  273;  Jackson  v.  Hudson, 

5  Am.  Dec.  273;   Giles  v.  Baremore,  3  Johns.    (N.   Y.)    375,   3  Am.   Dec. 

5  Johns.  Ch.  (N.  Y.)  545,  552;  New-  500;  Demarest  v.  Wynkoop,  3  Johns, 

comb  V.  St.  Peter's  Church,  2  Sandf.  Ch.    (N.  Y.)    129,   135,   8  Am.   Dec. 

Ch.  (N.  Y.)  636;   Staples  v.  Staples,  467. 
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not  between  a  cestui  que  trust  and  trustee  on  the  one  side  and  a 
stranger  on  the  other.^^  Neither  does  it  matter  that  the  cestui  que 
trust  is  under  disability,  if  there  be  a  trustee  to  represent  him.^* 
When  there  has  been  a  foreclosure  sale,  whether  defective  or  not,  and 
this  has  not  been  followed  by  a  conveyance  to  the  purchaser  or  any 
recognition  of  the  mortgage  by  the  mortgage  debtor,  it  will  be  pre- 
sumed after  the  lapse  of  twenty  years  that  the  land  has  been  redeemed 
from  such  sale.^° 

The  mortgagor  may  avail  himself  of  the  benefit  of  this  presumption 
of  payment  not  only  in  defense  to  a  foreclosure  suit,  but  in  a  bill  for 
reconveyance  of  the  property,  which  he  is  constrained  to  bring  for  his 
protection  against  a  Judgment  creditor  of  the  mortgagee,  who,  with 
full  knowledge  of  the  fact  that  the  deed  to  the  latter  is  merely  a  mort- 
gage, is  about  to  proceed  to  sell  the  mortgaged  premises  as  the  property 
of  the  mortgagee.^"  The  grantee  of  the  mortgagor  is  generally  held 
entitled  to  the  defense  in  the  same  manner  as  the  mortgagor  himself,^' 
but  must  show  the  bar  between  the  original  parties.^* 

§  1196.  Part  payment  and  new  promise. — ^The  presumption  of  pay- 
ment is  not  conclusive  in  favor  of  a  mortgagor  who  has  been  in  unin- 
terrupted possession  for  twenty  years,  but  may  be  controlled  by  evi- 
dence of  part  payment  of  principal  or  interest,  or  other  admissions 
or  circumstances  from  which  it  may  be  found  that  the  debt  is  still 
unpaid;^''  but  parol  evidence  to  control  this  presumption  should  clearly 
show  some  positive  act  of  unequivocal  recognition  of  the  debt  within 
that  time.^°  Mere  silent  acquiescence  in  the  mortgagee's  demands 
of  payment,  without  a  well-defined  verbal  promise  to  pay  on  the  part 

^Lord    Hardwicke,    in    Llewellla  ger   v.   Weidman,   134   Cal.    599,   66 

V.  Mackworth,  15  Vin.  Abr.  125,  pi.  Pac.  869;  London  &c.  Bank  v.  Band- 

1;    Bond  v.  Hopkins,  1  Sch.  &  Lef.  man,  120  Cal.   220,  52  Pac.  583,   65 

429.  Am.  St.  179;  Barron  v.  Kennedy,  17 

« Crook    V.    Glenn,    30    Md.    55;  Cal.  574;  Hough  v.  Bailey,  32  Conn. 

Wych  V.  East  India  Co.,  3  P.  Wms.  288;  Schifferstein  v.  Allison,  123  111. 

309.  622,   15   N.   E.   275;    Locke  v.   Cald- 

■"  Reynolds   v.    Dishon,    3    Bradw.  well,    91    111.    417;     Sigourney    Nat. 

(111.)    173;    Barnard  v.   Onderdonk,  Bank  v.  "Woodman,  93  Iowa  668,  22 

98  N.  Y.  158.  N.  W.  23,  57  Am.  St.  287;  Philbrook 

=^  Downs  v.  Sooy,  28  N.  J.  Eq.  55.  v.  Clark,  77  Maine  176;    Barned  v. 

^'Stancill   v.    Spain,    133    N.    Car.  Barned,    21    N.    J.    Eq.    245;    Wan- 

76,  45  S.  E.  466.  maker  v.  Van  Buskirk,  1  N.  J.  Eq. 

'"Willette  v.  GifEord,  46  Ind.  App.  685;    23  Am.    Dec.   748;    Brown  v. 

185,  92  N.  E.  186.  Wagner    iPa.),  16  Atl.  834. 

» Groves  v.  Sentell,  153  U.  S.  465.        =°Jarvis  v.   Albro,   67  Maine  310; 

38  L.  ed.  785,  14  Sup.  Ct.  898;  Cook  Kellogg    v.    Dickinson,    147    Mass. 

V.  Parham,  63  Ala.  456;  Coldeleugh  432,  18  N.  E.  223;  Ray  v.  Pearce,  84 

V.  Johnson,  34  Ark.  312;   Weinber-  N.  Car.  485. 
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of  the  mortgagor,  or  admission  on  his  part  of  the  debt,  is  not  sufficient 
to  repel  the  presumption.^^ 

The  statute  of  limitations  is  not  conclusive  against  the  mortgagee 
unless  it  appears  that  he  has  been  actually  disseised  by  the  mortgagor 
for  a  period  of  twenty  years.^^ 

A  new  promise  or  acknowledgment  will  take  the  mortgage  out  of  the 
statute  of  limitations;^'  as,  for  instance,  where  a  note  and  mortgage 
were  presented  for  payment  or  renewal  to  the  makers,  who  wrote  and 
signed  at  the  foot  of  the  mortgage  a  promise  under  seal  to  renew  the 
note,  and  to  give  a  new  mortgage,  whenever  the  exact  amount  of  the 
debt  should  be  ascertained,  a  plea  of  the  statute  of  limitations  to  a  bill 
to  foreclose  the  mortgage  was  disallowed.^*  Such  a  promise  or  ac- 
knowledgment is  binding  not  only  upon  the  mortgagor  who  makes  it, 
but  upon  a  subsequent  mortgagee,  if  the  prior  mortgage  was  duly  re- 
corded, for  in  such  ease  the  subsequent  mortgagee  having  constructive 
notice  from  such  record  is  put  upon  inquiry  to  ascertain  whether  such 
mortgage  still  remains  in  force.' ^ 

The  new  promise  to  avail  anything  must  be  an  express  promise,  and 
not  merely  one  raised  by  a  doubtful  implication  of  law,  containing  no 
direct  admission  of  the  debt  as  a  subsisting  obligation.  Thus  a  re- 
cital in  a  deed  by  a  mortgagor  of  the  mortgaged  property  that  the 
grantee  assumes  the  payment  of  the  mortgage  does  not  conclusively  es- 
tablish a  new  promise  on  the  part  of  the  mortgagor  to  pay  the  mort- 
gage debt,  so  as  to  take  the  mortgage  debt  out  of  the  statute  as  against 
him.'"  In  some  jurisdictions,  the  new  promise  or  acknowledgment 
of  the  debt  is  operative  to  revive  the  security  also.'^  A  promise  in 
writing,  signed  by  a  mortgage  debtor,  to  pay  the  interest  due  upon 
the  whole  debt,  is  an  unequivocal  acknowledgment  of  the  whole  debt, 
from  which  a  promise  to  pay  the  same  may  be  implied.''  If  the 
promise  to  pay  the  interest  be  in  the  form  of  a  promissory  note,  or 
the  overdue  interest  be  included  in  such  a  note,  the  identity  of  the 

^  Cheever    v.    Parley,    H    Allen       "  Ogden  v.  Wentworth,  68  111.  App. 

(Mass.)    584.  94;   Harding  v.  Durand,  36  111.  App. 

=' Anthony  v.  Anthony,  161  Mass.  238;    Brown  v.   Hardcastle,   63   Md. 

343,  37  N.  E.  386.  484;   Wolford  v.  Cook,  71  Minn.  77, 

»» Murphy  v.  Coates,  33  N.  J.  Eq.  73  N.  "W.  706,  70  Am.  St.  315;  Cason 

424.  V.  Chambers,  62  Tex.  305;    Perkins 

^  Hart  v.  Boyt,  54  Miss.  547.  v.  Sterne,  23  Tex.  561,  76  Am.  Dec. 

=»  Murphy  v.  Coates,  33  N.  J.  Eq.  72. 
424.  ''  Kelly  v.  Leachman,  2  Idaho  1112, 

"Biddel    v.    Brltzzolara,    56    Cal.  33  Pac.  44. 
374;    Kelly   v.    Leachman,    2    Idaho 
1112,  33   Pac.  44. 
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sum  included  in  the  note  with  the  overdue  interest  may  be  shown  by 
parol  evidence.'' 

"Where  a  mortgage  note  signed  by  husband  and  wife  was  invalid  as 
against  the  wife  at  the  time  it  was  signed,  by  reason  of  her  coverture, 
a  payment  thereon  made  by  the  wife  after  the  decease  of  her  husband 
does  not  validate  a  mortgage  upon  her  separate  real  estate  given  to 
secure  the  payment  of  such  note.  As  the  husband  had  deceased  prior 
to  the  payment,  the  wife  could  not  be  regarded  as  his  agent,  nor  was 
there  any  moral  obligation  resting  upon  the  wife  to  repay  a  loan  made 
to  the  husband  for  his  own  purpose;  hence  the  payment  was  made 
under  circumstances  repelling  the  inference  of  a  new  promise.*"  A 
mortgagor  while  retaining  the  ownership  of  the  mortgaged  property 
may  make  a  new  promise  which  will  be  binding  upon  a  subsequent 
grantee,*^  but  not  so  generally  after  he  has  transferred  the  property,*^ 
and  this  more  particularly  where  the  rights  of  his  grantee  have  at- 
tached after  the  bar;*'  neither  will  the  statute  be  interrupted  by  an 
acknowledgment  made  by  the  mortgagor  to  a  mortgagee  after  the  as- 
signment of  the  mortgage.**  However  the  promise  will  be  effective 
against  a  conveying  mortgagor  if  he  afterward  acquires  the  title  to 
the  mortgaged  property.*^ 

§  1197.  Evidence  to  rebut  presumption. — Presumption  of  payment 
is  repelled  by  circumstances  which  evince  an  improbability  of  any 
discharge,**  as  well  as  by  an  express  acknowledgment  of  the  debt,  or 
by  acts  recognizing  it.  Thus,  this  presumption  has  been  considered 
as  answered  by  showing  that  the  mortgage  debt  belonged  to  the  mother 
of  the  owner  of  the  estate  mortgaged,  and  that  she  had  not  permitted 
the  title  deeds  to  be  delivered  to  him.*^ 

The  fact  that  the  mortgagor  is  the  son,  brother,  or  other  near  rela- 
tion of  the  mortgagee,  and  proof  that  he  intentionally  permitted  the 
mortgagor  to  occupy  the  land  without  payment  of  interest,  though 

"  Kelly    v.    Leachman,    2    Idaho  bard  v.  Missouri  Valley  Ins.  Co.,  25 

1112,  33  Pac.  44.  Kans.    172;    Schumacker   v.    Sibert, 

"Radican    v.    Radican,    22    R.    I.  18  Kans.  104,  26  Am.  Rep.  765;   Ca- 

405,  48  Atl.  143.  son  v.  Chambers,  62  Tex.  305. 

■^  White  V.  McMillan,  37  "Wash.  34,  ""  Investment     Securities     Co.     v. 

79  Pac.  495.  Bergthold,    60    Kans.    813,    58    Pac. 

"Wood  v.  Goodf allow,  43  Cal.  185;  469. 

McCarthy  v.  White,  21  Cal.  495,  82  "Lent  v.  Morrill,  25  Cal.  492. 

Am.  Dec.  754;    Damon  v.  Leque,  17  ^"Brobst  v.  Brock,  10  Wallace  (U. 

Wash.  573,  50  Pac.  485,  61  Am.  St.  S.)   519;   Lewis  v.  Schwenn,  93  Mo. 

927;   Bolding  v.  Lane,  1  De  G.  J.  &  26,  2  S.  W.  391;    Snavely  v.  Pickle, 

S.  122.  29  Grat.    (Va.)    27. 

"'  Cook  V.   Prindle,   97   Iowa   464,  ■"  Leman  v.  Newnham,  1  Ves.  Sen. 

66  N.  "W.  781,  59  Am.  St.  424;   Hub-  51. 
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for  more  than  twenty  years,  are  sufficient  to  rebut  the  presumption 
of' payment.**  But  the  fact  that  the  mortgage  and  bond  secured  thereby 
remain  in  the  possession  of  the  mortgagee  does  not  repel  the  inference 
of  payment  which  arises  from  lapse  of  time.*®  It  has  even  been  held, 
in  a  case  where  it  was  shown  that  the  parties  to  a  bond  resided  in  a 
country  which  was  occupied  by  contending  armies,  and  was  in  such  a 
disturbed  condition  as  to  render  it  highly  improbable  that  debts  could 
or  would  be  collected,  the  time  during  which  the  war  continued  should 
not  be  computed  as  forming  any  part  of  the  time  whose  lapse  gives  rise 
to  a  presumption  of  payment.^" 

§  1198.  Payment  of  interest  or  part  of  principal  to  extend  mort- 
gagee.— A  payment  of  interest  or  part  of  the  principal  renews  the 
mortgage,  so  that  an  action  may  be  brought  to  enforce  it  within  twenty 
years  or  other  period  of  limitation  after  such  last  payment.  This  is  a 
rule  universally  recognized.  °^    Where  there  are  several  persons  inter- 


"^Philbrook  v.  Clark,  77  Maine 
176. 

''Ray  V.  Pearce,  84  N.  Car.  485. 

""Hale  V.  Pack,  10  W.  Va.  145. 

"^Barron  v.  Kennedy,  17  Cal.  574; 
Kelly  v.  Leachman,  2  Idaho  1112, 
33  Pac.  44;  Schifferstein  v.  Allison, 
123  111.  662,  15  N.  E.  275;  Meitzler 
V.  Todd,  12  Ind.  App.  381,  39  N.  E. 
1046,  54  Am.  St.  531;  McLane  v. 
Allison,  60  Kans.  441,  56  Pas.  747; 
Topeka  Capital  Co.  v.  Merriam,  60 
Kans.  397,  56  Pac.  757;  St.  Louis, 
Ft.  S.  &  "W.  R.  Co.  V.  Tiernan,  37 
Kans.  605,  15  Pac.  544;  Woodruff 
V.  Albright,  10  Kans.  App.  113,  62 
Pac.  250;  Clift  v.  Williams,  105  Ky. 
559,  51  S.  W.  821;  49  S.  W.  328; 
Buchanan  v.  Lloyd,  88  Md.  642,  41 
Atl.  1075;  Blair  v.  Carpenter,  75 
Mich.  167,  42  N.  W.  790;  Carson  v. 
Cochran,  52  Minn.  67,  53  N.  W. 
1130;  Lewis  v.  Schwenn,  93  Mo.  26, 
2  S.  W.  391;  Gillilan  v.  Fletcher, 
80  Nebr.  237,  114  N.  W.  161;  Biddle 
V.  Pugh,  'uQ  N.  J.  Ea.  480,  45  Atl. 
626;  Colton  v.  Depew,  59  N.  J.  Eq. 
126,  44  Atl.  662;  Williams  v.  Kerr, 
113  N.  Car.  306,  18  S.  E.  501;  Moore 
V.  Beaman,  112  N.  Car.  558,  16  S. 
E.  177;  Ely  v.  Bush,  89  N.  Car.  358; 
Kendall  v.  Tracy,  64  Vt.  522,  24  Atl. 
1118;  Gay  v.  Hassam,  64  Vt.  495,  24 
Atl.  715;  Hollister  v.  York,  59  Vt. 
1,  9  Atl.  2;  Barrett  v.  Prentiss,  57 
Vt.  297;    Martin  v.  Bowker,  19  Vt. 


526.  Stat.  Dig.  Ark.  §  5094,  is  pro- 
spective in  its  operation  and  does 
not  apply  to  payments  made  before 
the  passage  of  the  Act.  In  South 
Carolina  It  is  provided  by  statute, 
G.  S.  1882,  §  1871,  passed  in  1879, 
that  no  mortgage,  or  other  lien  on 
real  estate,  shall  constitute  a  lien 
on.  any  real  estate  after  the  lapse  of 
twenty  years  from  the  date  of  the 
creation  of  the  same,  provided  that, 
if  the  holder  thereof  shall,  at  any 
time  during  the  continuance  of  such 
lien,  cause  to  be  recorded  upon  the 
record  of  such  mortgage,  etc.,  or 
file  with  the  record  thereof,  a  "note 
of  some  payment  on  account,"  or 
some  written  "acknowledgment  of 
the  debt,"  such  mortgage,  etc.,  shall 
continue  to  be  a  lien  for  twenty 
years  from  the  date  of  the  record 
of  such  payment  or  acknowledg- 
ment. It  is  held,  however,  that  the 
recording  of  an  assignment  of  a 
mortgage  before  the  expiration  of 
the  twenty  years  was  neither  a 
"note  of  some  payment  on  account," 
nor  an  "acknowledgment  of  the 
debt,"  within  the  statute.  Curtis  v. 
Renneker,  34  S.  Car.  468,  13  S.  B. 
664.  This  case  also  holds  that  the 
statute  does  not  apply  to  mortgages 
executed  prior  to  Its  passage.  As 
to  evidence  of  payment  in  services, 
see  United  States  Trust  Co.  v.  Stan- 
ton, 8  N.  Y.  S.  756. 
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ested  in  the  equity  of  redemption,  such  payment  by  one  of  them  keeps 
alive  the  right  of  entry  not  only  against  him,  but  also  against  all  other 
owners  of  the  equity.^^  Payment  by  an  agent  of  the  mortgagor,  as, 
for  instance,  by  his  solicitor,  has,  of  course,  the  same  efEect  as  a  pay- 
ment by  the  mortgagor  himself  f^  but  payment  by  a  stranger  does  not 
affect  the  mortgagor's  rights. °*  Acknowledgment  of  the  debt  made  to 
a  stranger  does  not  avoid  the  running  of  the  statute  of  limitations.^* 
Payments  of  interest  by  a  tenant  for  life  are  binding  upon  those  en- 
titled to  the  remainder  ;°*  and  payments  by  the  widow  of  the  mort- 
gagor, while  in  possession  under  her  right  of  dower,  prevent  the  statute 
running  against  the  mortgagee  in  favor  of  the  heirs  at  law.^'  Pay- 
ments upon  a  note  by  the  principal  debtor  serve  to  keep  it  alive  both 
against  him  and  a  surety  upon  it.**  Payments  of  interest  by  a  hus- 
band upon  his  note  secured  by  a  mortgage  upon  the  separate  real  estate 
of  his  wife  or  upon  a  homestead  estate  operate  to  keep  alive  the  mort- 
gage security.*"     Payments  made  by  the  principal  debtor  after  the 


"=  Emory  v.  Keighan,  88  111.  482; 
Granville  v.  Young,  85  111.  App.  167; 
Regan  v.  Williams,  88  Mo.  App.  577; 
Copeland  v.  Collins,  122  N.  Car.  619, 
30  S.  B.  315;  Kendall  v.  Tracy,  64 
Vt.  522,  24  Atl.  1118;  Gay  v.  Has- 
sam,  64  Vt.  495,  24  Atl.  715,  quot- 
ing text;  Hollister  v.  York,  59  Vt. 
1,  9  Atl.  2;  Richmond  v.  Aiken,  25 
Vt.  324;  Pears  v.  Laing,  L.  R.  12  Bq. 
41,  51,  54.  But  see  Wellington  Nat. 
Bank  v.  Thompson,  9  Kans.  App. 
667,  59  Pac.  178;  Pfenninger  v.  Ko- 
kesch,  68  Minn.  81,  70  N.  W.  867. 
Roddam  v.  Morley,  1  De  G.  &  J.  1. 
In  the  latter  case,  it  was  held  that 
a  payment  of  interest  hy  the  tenant 
for  life  of  a  devised  estate  keeps  a 
specialty  alive  against  the  persons 
entitled  to  the  remainder.  Lord 
Cranworth,  in  the  Court  of  Appeals, 
said:  "Who  is  affected  by  the  pay- 
ment? Does  it  operate  against  the 
party  only  by  whom  the  payment  is 
made?  or  does  it  affect  all  the  other 
parties  liable?  Does  it  merely  en- 
able the  creditor  to  sue  the  party 
by  whom  the  payment  was  made, 
or  does  it  set  free  the  action  gen- 
erally? I  have  come  to  the  conclu- 
sion that  when  a  part  payment  or 
payment  of  interest  has  been  made, 
which  has  the  effect  of  preserving 
any  right  of  action,  that  right  will 
be  saved  not  only  against  the  party 
making     the     payment,     but     also 


against  all  other  parties  liable  on 
the  specialty."  He  further  says 
that,  as  the  statute  does  not  so  re- 
strict the  effect  of  the  payment,  the 
court  can  not  restrict  it. 

°=  Blair  v.  Carpenter,  75  Mich.  167, 
42  N.  W.  790;  Ward  v.  Carttar,  L. 
R.  1  Eq.  29. 

"Chinnery  v.  Evans,  11  H.  L.  C. 
115. 

™  Schmucker  v.  Sibert,  18  Kans. 
104,  26  Am.  Rep.  765. 

"Roddam  v.  Morley,  1  De  G.  & 
J.  1;  Toft  V.  Stephenson,  1  De  G.  M. 
&  G.  28,  40;  Pears  v.  Laing,  L.  R.  12 
Eq.  41. 

"  Ames  V.  Mannering,  26  Beav. 
583. 

"  Quimby  v.  Putnam,  28  Maine 
419;  Mainzinger  v.  Mohr,  41  Mich. 
685;  National  Bank  v.  Cotton,  53 
Wis.  31,  9  N.  W.  926;  Wyatt  v.  Hod- 
son,  8  Bing.  809;  Burleigh  v.  Stott, 
8  B.  &  C.  36;  Whitcomb  v.  Whiting, 
2  Dougl.  652. 

^  Cross  V.  Allen,  141  U.  S.  528,  12 
Sup.  Ct.  67;  Investment  Securities 
Co.  V.  Manwarren,  64  Kans.  636,  68 
Pac.  68;  Skinner  v.  Moore,  64  Kans. 
360,  67  Pac.  827;  Fuller  v.  McMahan, 
64  Kans.  441,  67  Pac.  828;  Jackson 
V.  Longwell,  63  Kans.  93,  64  Pac. 
991;  Perry  v.  Horack,  63  Kans.  88, 
64  Pac.  990;  Schmucker  v.  Sibert, 
18  Kans.  104,  26  Am.  Rep.  765;  Wat- 
erson  v.  Kirkwood,  17  Kans.  9. 
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death  of  the  surety  prevent  the  pleading  of  the  statute  by  the  surety's 
personal  representative,  in  case  the  liability  is  upon  a  mortgage,"" 
though,  where  the  liability  is  merely  personal,  there  are  authorities 
that  hold  that  such  payments  will  not  prevent  the  surety's  repre- 
sentatives from  pleading  the  statute.®^  The  payment  may  be  made 
by  the  administrator  of  a  deceased  co-maker  and  it  will  keep  the  mort- 
gage alive  as  to  the  joint-makers."^ 

A  payment  by  a  purchaser  from  the  mortgagor  is  a  binding  admis- 
sioil  that  the  land  is  subject  to  the  mortgage  and  operates  to  suspend 
the  running  of  the  statute  of  limitations  against  a  foreclosure  of  the 
mortgage."*  Unauthorized  payments  made  by  one  of  several  joint 
promisors  after  the  completion  of  the  bar  of  the  statute  do  not,  at  the 
common  law,  serve  to  keep  alive  the  demand  as  against  any  one  but 
the  person  making  the  payments."*  "The  reason  of  this  distinction 
lies  in  the  principle  that,  by  withdrawing  from  a  joint  debtor  the  pro- 
tection of  the  statute,  he  is  subjected  to  a  new  liability  not  created 
by  the  original  contract  of  indebtedness.""^ 

Payments  on  a  mortgage  debt  by  grantees  of  a  portion  of  the  prem- 
ises who  have  assumed  the  debt  do  not  arrest  the  operation  of  the  stat- 
ute of  limitations  in  favor  of  a  grantee  of  another  portion  thereof,  who 
has  not  assumed  the  pajoaent  of  the  mortgage  debt,  and  has  neither 
made  nor  authorized  any  payments  thereon  within  twenty  years;  and 
an  action  to  foreclose  the  mortgage  as  against  him  is  barred."" 

Whether  a  payment  made  by  a  mortgagor  after  he  has  sold  or  mort- 
gaged the  premises  to  another  will  not  repel  the  presumption  of  satis- 
faction arising  after  the  lapse  of  twenty  years  from  the  time  when  the 
mortgage  became  due,  so  far  as  the  subsequent  purchaser  or  mortgagee 
is  concerned,"'  is  a  question  upon  which  the  authorities  differ.    A  lease 

™  Cross  V.  Allen,  141  U.  S.  528,  12  Dlv.  624;  Murdock  v.  Waterman,  145 

Sup.  Ct.  67.  N.  Y.  55,  39  N.  E.  829. 

''Lane  v.  Doty,  4  Barb.    (N.  Y.)  "  That  such  payment  will  not  keep 

530.     2    Parsons    Bills    and    Notes,  the  mortgage  alive  see  Hubbard  v. 

659.  Mo.    Valley    L.    Ins.    Co.,    25    Kans. 

•"  Sutherlin  V.  Roberts,  4  Ore.  378.  172;    Investment    Securities    Co.   v. 

<^  McLane  v.  Allison,  60  Kans.  441,  Bergthold,    60    Kans.    813,    58    Pac. 

56  Pac.  747.  469.     To   the   contrary   see   Barrett 

"Waughop    v.    Bartlett,    165    111.  v.  Prentiss,  57  Vt.  297;    Hughes  v. 

124,  46  N.  B.  197;  Ellicott  v.  Nichols,  Edwards,    9    Wheat.    (U.    S.)    489; 

7     Gill     (Md.)     85;     Sigourney    v.  New  York  L.   Ins.   &   Trust   Co.  v. 

Drury,   14  Pick.    (Mass.)    387,   391;  Covert,  6  Abb.  Pr.  (N.  S.)  (N.Y.)154. 

Atkins  V.  Tredgold,  2  B.  &  C.  23.  Payments  by   the   mortgagor   after 

°°  Cross  V.  Allen,  141  U.  S.  528,  12  he  has  conveyed  the  premises  bind 

Sup.  Ct.  67.  his    grantees,    because    they    took 

™  Mack   V.    Anderson,    165    N.    Y.  their  title  burdened  with  the  debt, 

529,  59  N.  E.  289,  reversing  12  App.  of  which  they  had  either  actual  or 
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from  a  mortgagee^'  to  his  mortgagor,  more  than  twenty  years  after  the 
maturity  of  the  mortgage  debt,  does  not  affect  the  rights  of  a  subse- 
quent purchaser  or  mortgagee  of  the  property.*'  A  paj'ment  by  the 
mortgagor  on  the  debt  after  sale  of  the  mortgaged  premises  under 
execution  against  the  mortgagor  has  been  held  not  to  suspend  the 
statute  as  to  the  purchaser  at  the  execution  sale.'"  Where  a  mort- 
gage on  the  homestead,  the  title  to  which  is  in  the  wife,  is  executed 
by  both  husband  and  wife  to  secure  the  payment  of  a  promissory  note 
made  by  both,  the  statute  of  limitations  will  not  bar  a  foreclosure  of 
the  mortgage  so  long  as  an  action  to  recover  the  debt  may  be  main- 
tained against  the  husband,  although  an  action  to  recover  the  debt  is 
barred  as  against  the  wife.'^ 

If  the  mortgagee  be  a  tenant  for  life  of  the  mortgaged  estate,  and 
as  such  receives  the  rents,  the  statute  does  not  run  against  the  mort- 
gage title. '^  The  concurrence  of  the  tenancy  for  life,  and  the  right 
to  receive  the  interest  on  the  mortgage  in  the  same  individual,  renders 
it  impossible  for  him  to  make  any  acknowledgment  of  that  title  to 
himself ;  but  it  being  his  duty  as  such  tenant  to  keep  down  the  inter- 
est, the  law  will  presume  that  he  does  so  out  of  the  rents  received  by 
him.  This  rule  being  in  favor  of  the  remainder-men,  they  can  not 
afterward  be  permitted  to  contend  that  the  interest  thus  deemed  to 
have  been  kept  down  for  their  benefit  was  not  in  fact  paid,  and  that 
the  right  to  enforce  the  mortgage  is  barred  by  the  statute ;  under  such 
circumstances  the  statute  of  limitations  can  not  be  applied  against  the 
mortgage.  The  presumption  of  payment  or  release  of  the  mortgage, 
arising  from  twenty  years'  possession  by  the  mortgagor,  may  be  re- 
pelled by  evidence  of  the  pa5rment  of  interest,  of  a  promise  to  pay,  or 
of  an  acknowledgment  that  the  mortgage  is  still  existing.^  ^  Under 
a  mortgage  which  by  its  terms  is  to  be  paid  out  of  the  rents  and 
profits  of  the  property,  the  statute  does  not  run  against  the  mortgagee. 
The  mortgage  creates  a  trust  which  is  designed  to  run  indefinitely.'* 

The  receipts  of  rents  and  profits  by  one  holding  only  an  equitable 

constructive   notice.    Mack   v.    An-  "Wynne  v.  Styan,  2  Ph.  303;  Car- 

derson,   165   N.   Y.   529,   532,   59   N.  bery  v.  Preston,  13  Ir.  Eq.  455;  Bur- 

B.  289,  per  Werner,  J.  rell  v.  Egremont,  7  Beav.  205. 

"^  New  York  Life  Ins.  &  Trust  Co.  "  Hougli  v.  Bailey,  32  Conn.  288; 

V.  Covert,  29   Barb.    (N.  Y.)    435.  Ayres  v.   Waite,   10   Cusli.    (Mass.) 

"®  Jarvis  v.  Albro,  67  Maine  310.  72;     Bacon    v.     Mclntire,    8     Mete. 

"Raymond    v.    Bales,    26    Wash.  (Mass.)  87;  Howland  v.  Shurtleff,  2 

493,  67  Pac.  269.  Mete.    (Mass.)   26,  35  Am.  Dec.  384. 

"Investment     Securities     Co.     v.  "Charter  Oak  L.  Ins.  Co.  v.  Gis- 

Manwarren,  64  Kans.  636,  following  borne,  5  Utah  319,  15  Pac.  253. 
Jackson  v.  Longwell,  63  Kans.  93, 
64  Pac.  991. 
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mortgage  has  been  held  to  be  equivalent  to  a  part  payment. ''°  The 
grantee  of  a  mortgagor  who  has  promised  to  pay  the  mortgage  debt 
to  the  holder  of  the  mortgage  as  part  of  the  consideration  for  the  trans- 
fer has  been  held  not  a  third  party  within  the  meaning  of  a  statute 
requiring  payments  on  the  mortgage  to  be  entered  on  the  margin  of 
the  record  in  order  to  extend  the  operation  of  the  statutes  of  limita- 
tions as  to  third  parties.^®  It  has  been  held  that  an  extension  of  time 
by  the  receipt  of  a  part  payment  would  not  revive  the  debt  or  extend 
the  time  of  payment  without  a  junior  claimant's  consent,  so  as  to  pre- 
vent him  from  interposing  the  statute,  where  the  extensions  were  made 
after  he  acquired  his  interest  in  the  property,  of  which  the  first  mort- 
gagee had  actual  or  constructive  notice,  and  the  full  period  of  limita- 
tions had  elapsed  since  he  acquired  his  interest^" 

§  1199.  Payment  of  interest  by  one  of  numerous  purchasers  of 
mortgaged  premises. — If  land  subject  to  a  mortgage  be  sold  to  different 
purchasers,  one  of  whom  pays  the  entire  interest  for  more  than  twenty 
years  without  calling  on  the  purchaser  of  another  portion  for  contribu- 
tion, the  former  can  not,  upon  purchasing  the  mortgage,  enforce  it 
against  the  latter  or  his  grantee.'*  After  such  a  lapse  of  time,  by  an- 
alogy to  the  statute  of  limitations,  it  would  seem  that  a  court  of  equity 
should  conclusively  presume  that  the  parties  had  agreed  that  the  lat- 
ter's  portion  should  not  be  regarded  as  subject  to  the  mortgage.  Of 
course  the  holder  of  the  mortgage,  having  received  the  payments  exclu- 
sively from  one  part-owner,  would  not  by  that  fact  alone  be  precluded 
from  subjecting  to  a  foreclosure  the  whole  property  which  his  mortgage 
covered.  He  would  have  no  reason  to  know  or  inquire  from  whom  the 
interest  came,  or  to  whom  the  mortgagor  had  sold  the  land.  But  the 
conduct  of  the  grantees  of  the  equity  of  redemption  in  respect  to  the 
interest  has  a  direct  bearing  upon  the  question  which  of  them  is  liable 
■for  the  payment  of  the  principal. 

§  1200.    Payment  of  taxes  by  owner  of  equity  of  redemption. — 

The  payment  of  taxes  by  the  owner  of  the  equity  of  redemption  does 
not  in  any  way  contribute  to  make  his  possession  hostile  to  the  mort- 
gagee; nor  does  it  give  him  any  rights  against  the  mortgagee  under 
a  statute  making  seven  years'  payment  of  taxes  with  a  record  title, 

"  Brocklehurst  v.  Jessop,  7  Sim.  "Boucofski  v.  Jacobsen,  36  Utah 

438.  165,  104  Pac.  117,  26  L.  R.  A.  (N.  S.) 

"  Kenney  v.  Streeter,  88  Ark.  406,  898. 

114  S.  W.  923.     See  also  Harper  v.  "Pike     v.     Goodnow,     12     Allen 

McGoogan,  107  Ark.  10,  154  S.  W.  (Mass.)  472. 
187  (wife  of  maker  of  note). 
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or  a  colorable  one  and  possession,  a  bar  to  any  adverse  rights  or  pro- 
ceedings; for  it  is  his  duty  while  in  possession  to  pay  the  taxes,  and 
the  mortgagee  may  well  regard  the  payment  as  made  in  his  interest 
and  not  in  subversion  of  it.'° 

A  second  mortgagee,  who  forecloses  and  acquires  a  right  to  a  deed 
of  the  premises,  can  not,  as  against  a  first  mortgagee,  set  up  a  claim  for 
taxes  paid  after  the  expiration  of  the  right  of  redemption,  even  though 
the  deed  had  not  issued  to  him,  as  he  stands  in  the  position  of  owner  of 
the  premises  until  foreclosure  of  the  prior  mortgage.*" 

§  1201.  Right  of  purchaser  to  set  up  statute  where  he  assumes  pay- 
ment of  the  mortgage — Payments  to  toll  statute. — A  purchaser  as- 
suming the  payment  of  a  mortgage  recognizes  it  as  a  subsisting  in- 
cumbrance, and  can  not  set  up  the  statute  of  limitations  against  it 
until  the  limitation  of  twenty  years  or  other  period  of  limitation,  from 
that  time  has  elapsed.  His  grantee  is  also  bound  by  such  admission 
to  the  same  extent  that  he  was  himself  bound.*^  A  recital  in  a  deed 
or  mortgage  that  the  premises  are  subject  to  a  prior  mortgage  has  the 
same  effect.*^  It  constitutes  an  admission  that  removes  the  bar  of 
the  statute  as  to  parties  to  the  deed. 

Moreover,  any  purchaser  from  the  mortgagor,  with  actual  or  con- 
structive notice  of  the  mortgage,  is  bound  by  any  previous  acknowledg- 
ment of  the  debt  by  his  grantor.*'  The  courts  are  not  agreed,  how- 
ever, as  to  the  efEect  of  payments  made  by  a  grantee  of  the  mortgagor. 
In  some  jurisdictions,  payments  made  by  a  grantee,  who  has  assumed 
the  debt,  are  held  to  operate  to  suspend  the  running  of  the  statute 
as   to    the   mortgagor,**    and,   of   course,   as   to   the   grantee   him- 

"Alsup   T.    Stewart,   194   111.   595,  104,   26  Am.  Rep.   765;    Harrington 

62  N.  E.  795;   Hagan  v.  Parsons,  67  v.  Slade,  22  Barb.   (N.  Y.)  161.    See 

III.   170;    Medley  v.   Elliott,   62   111.  ante  §  744. 

632;  Wright  v.  Langley,  36  111.  381;         '^Palmer  v.  Butler,  36  Iowa  576; 

Vreeland  v.  Mounier,  127  Mich.  304,  Moore  v.  Clark,  40  N.  J.  Eg.  152. 
86  N.  W.  819.     See  ante  §§  679,  680.        ^Hughes   v.    Edwards,    9    Wheat. 

'"Farrell  v.  Gustin,  18  Wash.  239.  (U.  S.)  489;  Carson  v.  Cochran,  52 

But  in  this  case  it  was  held  that  Minn.  67,  53  N.  W.  1130,  1132,  per 

taxes  paid  by  such  mortgagee  after  Mitchell,    J.;    Heyer    v.    Pruyn,    7 

foreclosure,  but  prior  to  the  expira-  Paige    (N.  Y.)    465. 
tion  of  the  right  to  redeem  there-       '*  McLane  v.  Allison,  60  Kans.  441, 

from,    although    not    delinquent    at  56  Pac.  747;   Woodruff  v.  Albright, 

the  time   of  payment,  may  be  re-  10   Kans.   App.    113,   62   Pac.   250; 

covered    either    from    the    redemp-  Levy  v.  Police  Jury,  24   La.  Ann. 

tloner   or   a  prior  mortgage.     This  292;    Biddle  v.  Pugh,  59  N.  J.  Eq. 

decision   so   far   as   It  relates  to   a  480,  45  Atl.  626;  Harper  v.  Edwards, 

recovery    against    the    prior    mort-  115  N.  Car.  246,  20  S.  E.  392;  Hol- 

gagee  is  questionable.  lister  v.  York,  59  Vt.  1,  9  Atl.  2; 

="  Schmucker  v.   Sibert,  18  Kans.  Forsythe  v.  Bristow,  8  Exch.  716. 
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self.*°  Other  courts  take  the  view  that  payments  made  by  the  grantee, 
who  takes  subject  to  the  mortgage,  will  not  suspend  the  statute  as  to  the 
mortgagor  or  his  grantee.*"  It  seems  very  clear  that  payments  made 
on  a  mortgage  by  the  grantee  of  a  mortgagor,  who  did  not  assume  its 
payment,  after  he  has  conveyed  the  entire  property  to  subsequent 
grantees  under  general  covenants  of  warranty,  do  not  prevent  limita- 
tions from  running  in  favor  of  the  subsequent  grantees.*' 

§  1202.  Mortgagor's  grantee  has  no  greater  rights  against  the 
mortgagee  than  the  mortgagor  himself. — ^A  purchaser  with  actual 
notice  of  the  mortgage,  or  constructive  notice  by  means  of  a  registry, 
can  avail  himself  of  the  presumption  of  payment  from  lapse  of  time 
only  when  the  mortgagor  could  avail  himself  of  it  under  the  same 
circumstances.  The  grantee  succeeds  to  the  estate  and  occupies  the 
position  of  his  grantor.  He  takes  subject  to  the  incumbrance ;  and  his 
title  and  possession  are  no  more  adverse  to  the  mortgagee  than  was 
the  title  and  possession  of  the  mortgagor.**  The  purchaser  is  bound 
by  the  acts  and  declarations  of  the  mortgagor  in  respect  to  the  mort- 
gage while  he  retains  the  equity  of  redemption  or  any  part  of  it;  as, 
for  instance,  the  purchaser  of  a  part  of  the  mortgaged  premises  can 
not  claim  a  presumption  of  payment  of  the  mortgage  from  lapse  of 
time  when  this  presumption  is  repelled  by  payments  of  interest  made 
by  the  mortgagor  within  twenty  years,  or  by  his  admission  within  this 
time  that  the  mortgage  was  then  subsisting.*"  A  purchaser  from  the 
mortgagor  stands  in  no  better  position  than  the  mortgagor  himself  as 
to  gaining  title  by  possession  and  lapse  of  time,  if  the  mortgage  be  re- 
corded.    The  record  is  notice  of  the  mortgage  to  a  subsequent  pur- 

^  Harts  V.  Emery,  184  111.  560,  56  Klrkwood,   17  Kans.   9;    Kendall  v. 

N.   B.   865.     See  also  Bay  v.  "Will-  Tracy,  64  Vt.  522,  24  Atl.  1118. 

jams,  112  111.  91;  Thompson  v.  Dear-  ""Heyer   v.    Pruyn,    7    Paige    (N. 

born,  107  111.  87.  Y.)   465,  34  Am.  Dec.  355.    Hughes 

»=01d  Aims-House  Farm  v.  Smith,  v.  Edwards,  9  Wheat.    (U.  S.)   489. 

52  Conn.  434;   Pike  v.  Goodnow,  12  Mr.   Justice  Washington  upon  this 

Allen    (Mass.)    472;   Home  Ins.  Co.  point  said:    "It  is  insisted  that,  al- 

V.  Elwell,  111  Mich.  689,  70  N.  W.  though  these  acknowledgments  may 

334 ;  Regan  v.  Williams,  88  Mo.  App.  be   sufiBclent   to   deprive   the   mort- 

577;    Mack  v.  Anderson,  165  N.  Y.  gagor  of  a  right  to  set  up  the  pre- 

529,  59  N.  E.  289 ;  Boughton  v.  Har-  sumption  of  payment  or  release,  they 

der,  46  App.  Div.  352,  61  N.  Y.  S.  can  not  affect  the  other  defendants, 

574;    Cottrell  v.   Shepherd,   86  Wis.  who  purchase  from  him  parts  of  the 

649,  57  N.  W.  983,  39  Am.  St.  919.  mortgaged  premises  for  a  valuable 

"  Dundee  Mtg.  &c.  Co.  v.  Horner,  consideration.     The   conclusive   an- 

30  Ore.  558,  48  Pac.  175.  swer  to  this  argument  is,  that  they 

=' Medley   v.    Elliott,    62    111.   532;  were  purchasers  with  notice  of  this 

Grether  v.  Clark,  75  Iowa  383,  39  N.  incumbrance." 
W.  655,  9  Am.  St.  491;  Waterson  v. 
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chaser ;  and  the  mere  fact  that  he  has  had  actual  possession  under  his 
purchase  for  the  statute  period  of  limitation  is  no  bar  to  a  foreclosure 
of  the  mortgage."" 

But  when  a  note  and  mortgage  are  once  barred,  although  the  mort- 
gagor may,  by  a  subsequent  part  payment,  promise,  or  acknowledg- 
ment, revive  the  mortgage,  so  far  as  it  affects  his  own  interest  in  the 
premises,  he  can  not  revive  it  as  against  his  grantee,  or  any  other  par- 
ties who  have  acquired  interest  in  the  premises  prior  to  such  revivor."^ 

In  California,  however,  it  is  the  settled  doctrine  that  the  mortgagor 
has  no  power  by  stipulation  to  prolong  the  time  of  payment  of  his 
mortgage  as  against  others  who  have  acquired  interests  in  the  equity 
of  redemption,  either  as  subsequent  incumbrancers  or  purchasers  of 
the  equity  of  redemption;"^  for  against  them  he  can  neither  suspend 
the  running  of  the  statute  of  limitations  by  an  express  waiver  nor  by 
his  voluntary  act  in  absenting  himself  from  the  state."^  In  fact, 
under  the  provisions  of  the  code  of  this  state  a  mortgage  can  only  be 
renewed  by  a  writing  executed  with  the  formalities  required  in  the 
case  of  the  original  mortgage.  The  mortgage  can  not  be  renewed  sim- 
ply by  a  renewal  of  the  note."* 

Neither  has  the  mortgagor's  widow  who  has  released  her  dower,  or 
who  has  no  dower  as  in  the  case  of  a  purchase-money  mortgage,  greater 
rights  as  against  the  mortgagee  than  her  husband  had."°  Generally 
one  who  claims  an  interest  in  or  lien  on  realty  may  invoke  the  statute 
of  limitations  as  against  a  prior  claimant,  when  the  claim  of  the  latter 
has  been  barred  by  limitations."* 

■"Lynch  v.  Hancock,  14  S.  Car.  66;  denied  in  Waterson  v.  Kirkwood,  17 

Norton    v.    Lewis,    3    S.    Car.    25;  Kans.   9. 

Thayer  v.    Cramer,   1   McCord,   Ola.  "Wells  v.  Barter,  56  Cal.   342. 

(S.   Car.)    395;    Mitcliell  v.   Began,  »=  Leonard    v.    Binford,    122    Ind. 

11  Rich.   (S.  Car.)  686,  706;  "Wright  200,   23   N.    E.   704.     Per   Olds,   J.: 

V.  Eaves,  5  Rich.  Eq.   (S.  Car.)  81.  "So  long  as  the  mortgage  is  in  full 

"  Schmucker  v.   Sibert,   18   Kans.  force,  and  not  barred  by  the  statute 

104,  26  Am.  Rep.  765;  Cook  v.  Prin-  of  limitations  as  to  the  husband,  it  is 

die,  97  Iowa  464,  66  N.  W.  781,  59  also  in  full  force  against  the  wife," 

Am.   St.  424,  reversing  same  case,  citing  Catterlin  v.  Armstrong,  101 

63  N.  W.  187.  Ind.   258,   79   Ind.   514;    Bowman  v. 

'^Sichel  V.   Carrillo,  42  Cal.  493;  Mitchell,    97    Ind.    155;    ^tna    Ins. 

Barber  v.  Babel,  36  Cal.  11;   Lent  Co.  v.  Finch,  84  Ind.  301;  Baker  v. 

V.  Shear,  26  Cal.  361.  McCune,  82  Ind.  339,  585;   Walters 

■"Wood  V.  Goodfellow,  43  Cal.  185;  v.  Walters,   73   Ind.  425;      May  v. 

Clinton  County  v.  Cox,  37  Iowa  570;  Fletcher,   40    Ind.    575. 

Schmucker  v.  Sibert,  18  Kans.  104,  ""Boucofski  v.  Jacobsen,  36  Utah 

26    Am.    Rep.    765.     The    authority  165,  104  Pac.  117,  26  L.  R.  A.    (N. 

and  correctness  of  this  decision  is  S.)    898. 
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§  1203.  Statute  merely  takes  away  the  remedy  but  does  not  dis- 
charge the  debt. — ^The  statute  of  limitations  does  not  discharge  the 
debt  or  extinguish  the  right,  but  only  takes  away  the  remedy.^^  This 
is  the  rule  even  in  California  and  other  states  where  it  is  held,  as  al- 
ready noticed,  that  when  the  debt  is  barred  the  mortgage  is  also  ren- 
dered unavailable.  The  debt  and  the  mortgage  are  distinct  causes  of 
action,  and  distinct  remedies  may  be  pursued  upon  them.°^  The  recent 
English  Statutes  of  Limitations,  beginning  with  that  of  William  IV, 
operate  by  their  direct  terms  as  a  bar  to  the  right,  and  not,  like  the  stat- 
ute of  James  I,  upon  which  the  statutes  in  this  country  are  generally 
founded,  as  a  bar  to  the  remedy  only."'  The  effect,  therefore,  of  the 
new  enactments  in  England  is  not  simply  to  exclude  the  recovery,  but 
to  transfer  the  estate.^  "This,"  says  Lord  St.  Leonards,  "is  a  great 
improvement."^  This  change  in  the  statute  does  not  afEect  the  ques- 
tions under  consideration,  inasmuch  as  the  more  recent  acts  have  con- 
tained special  provisions  relating  to  mortgages.  In  America  the  stat- 
utes of  limitation  being  generally  founded  upon  the  earlier  English 
statutes,  the  same  doctrine,  that  the  effect  of  the  statute  is  merely  to 
take  away  the  remedy  and  not  to  extinguish  the  debt,  which  prevailed 
in  England  under  those  statutes,  prevails  here  as  well.^  The  com- 
mencement of  foreclosure  proceedings  arrests  the  running  of  the  stat- 
ute of  limitations,  even  as  against  persons  who  are  not  made  parties 
to  the  suit.* 

§  1204.  Lien  enforcible  though  debt  barred. — ^Though  the  debt  be 
barred  the  lien  may  be  enforced.    The  fact  that  a  debt  secured  by  a 

"  Belknap   v.    Gleason,    11    Conn.  '  Waltermire   v.   Westover,   14   N. 

160,   27   Am.   Dec.   721;    District   of  Y.  16;    Pratt  v.  Huggins,  29  Barb. 

Columbia  v.  Metropolitan  R.  Co.,  8  (N.  Y.)  277.     In  this  case  Mr.  Jus- 

App.  D.  C.  322;    State  v.  Swope,  7  tice   Hogeboom    said:     "It    is    said 

Ind.  91 ;     Oliver  v.  Gray,  1  Har.  &  that  the  note,  from  lapse  of  time,  is 

G.    (Md.)    204;    Cowan   v.    Mueller,  presumed    to    be    paid.     Not    alto- 

176  Mo.  192,  75  S.  W.  606;  Myer  v.  gether  so;  for  the  law  allows  a  suit 

iBeal,  5  Ore.  130.  upon  it,  and  a  recovery,  unless  the 

°' Grant  v.  Burr,  54  Cal.  298;    Si-  statute  of  limitations  is  pleaded.    It 

chel  V.  Carrillo,  42  Cal.  493;  Lent  v.  is  therefore,  at  most,  but  a  presump- 

Shear,  26   Cal.   361;    Low  v.  Allen,  tion;   suffered  to  be  overthrown,  it 

26  Cal.  141.  is  true,  only  in  one  way,  and  that  is 

"'Beckford  v.  Wade,  17  Ves.  87;  by   proof   of   payment   thereon,    or 

Incorporated    Soc.    v.    Richards,    1  recognition    thereof,     in    the    way 

Dru.  &  War.   258,  289;    Higgins  v.  pointed   out   in   the  statute.     This, 

Scott,  2  B.  &  Ad.  413.  however,  as  before  stated,  only  acts 

^3  &  4  Will.  IV,  ch.  27,  §  34,  37  upon   the   remedy." 

&  38  Vict.,  ch.  57.    See  per  Lord  St.  '  Kibbe  v.  Thompson,  5  Biss.   (U. 

Leonards,  in  Dundee  Harbor  v.  Dou-  S.)   206;   Emory  v.  Keighan,  88  111. 

gall,  1  Macq.  H.  L.  C.  321.  482. 

'  Charley's  Real  Prop.  Acts,  3d  ed., 
p.  26, 
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mortgage  is  barred  by  a  statute  of  limitations  does  not  necessarily, 
or  as  a  general  rule,  extinguish  the  mortgage  security,  or  prevent  the 
maintaining  of  an  action  to  enforce  it."  And  conversely  the  remedy 
for  the  enforcement  of  the  mortgage  may  be  barred  by  statute  al- 


"Ewell  V.  Daggs,  108  U.  S.  143,  27 
L.  ed.   682;    Lewis  v.   Hawkins,   23 
Wall.    (U.    S.)    119;    Bank  v.   Gutt- 
schlick,  14  Pet.    (U.   S.)    19;    McEl- 
moyle  v.  Cohen,  13  Pet.  (U.  S.)  312; 
Union   Bank  of   Louisiana  v.    Staf- 
ford,   12    How.    (U.    S.)    327,    340; 
Hughes  V.   Edwards,   9  Wheat.    (U. 
S.)    489;    Townsend   v.    Jamison,    9 
How.    (U.   S.)    407,  413;    Sturges  v. 
Crowninshield,    4    Wheat.     (U.    S.) 
122;    Sparks  v.   Pico,   1   McAU.    (U. 
S.)    497;    Inge  v.  Boardman,  2  Ala. 
331;    Doe  v.  McLoskey,  1  Ala.  708; 
Coldcleugh     v.     Johnson,     34     Ark. 
312;    Birnie  v.   Main,   29   Ark.   591. 
Now  by  Acts  1887,  ch.   104,  barred 
when    debt    is   barred.        Hough   v. 
Bailey,    32    Conn.    288;    Belknap    v. 
Gleason,  11  Conn.  160,  27  Am.  Dec. 
721;    Baldwin    v.    Norton,    2    Conn. 
163;  Ellis  v.  Fairbanks,  38  Pla.  257, 
21  So.  107;   Jordan  v.  Sayre,  24  Fla. 
1,  3  So.  329;   Browne  v.  Browne,  17 
Fla.  607,  35  Am.  Rep.  96;    Duke  v. 
Story,  116  Ga.  788,  otherwise  if  the 
debt  secured  is  not  described  or  re- 
ferred to  in  the  mortgage;   Story  v. 
Doris,  110  Ga.  65,  35  S.  E.  314,  Civ. 
Code,    §    2735;    Elkins  v.    Edwards, 
8   Ga.    325;    Kelly   v.    Leachman,    2 
Idaho   1112,   33    Pac.   44;    Crawford 
v.  Hazelrigg,  117  Ind.  63,  18  N.  E. 
603  where  the  mortgage  contains  a 
covenant  to  pay  the  debt  secured; 
Kellar  v.  Sinton,  14  B.  Mon.   (Ky.) 
307;    Crooker  v.   Holmes,   65   Maine 
195,  20  Am.  Rep.  687;  Joy  v.  Adams, 
26  Maine  330;   Demuth  v.  Old  Town 
Bank,   85   Md.   315,   37  Atl.   266,   60 
Am.  St.  322;   Ohio  Life  Ins.  &  Trust 
Co.   V.   Winn,  4   Md.   Ch.   Dec.   253; 
Norton  v.  Palmer,  142  Mass.  433,  8 
N.  E.  346;  Thayer  v.  Mann,  19  Pick. 
(Mass.)  535;  Ball  v.  Wyeth,  8  Allen 
(Mass.)   275;    Eastman  v.  Foster,  8 
Mete.   (Mass.)  19;   Grain  v.  Paine,  4 
Cush.   (Mass.)  483,  1  Am.  Dec.  807; 
Webber  v.  Ryan,  54  Mich.  70,  19  N. 
W.  751;   Powell  v.  Smith,  30  Mich. 
451;    Mich.   Ins.   Co.   v.    Brown,   11 
Mich.  266;   Slingerland  v.  Sherer,  46 
Minn.  422,  49  N.  W.  237;  Wilkinson 
T.  Flowers,  37  Miss.  579,  75  Am.  Dec. 


78;  Nevitt  v.  Bacon,  32  Miss.  212,  62 
Am.  Dec.  609;   Trotter  v.  Erwin,  27 
Miss.  772;  Tucker  v.  Wells,  111  Mo. 
399,  20  S.  W.  114;   Combs  v.  Golds- 
worthy,  109  Mo.  151,  18  S.  W.  1130; 
Louis  V.  Priest,  103  Mo.  652,  15  S.  W. 
988;  Orr  v.  Rode,  101  Mo.  387,  13  S. 
W.  1066;   Benton  Co.  v.  Czarlinsky, 
101  Mo.  275,  14  S.  W.  114;   Gardner 
V.  Terry,  99  Mo.  523,  12  S.  W.  888; 
Booker  v.  Armstrong,  93  Mo.  49,  4 
S.   W.   727;    Lewis  v.,  Schwenn,   93 
Mo.  26,  2  S.  W.  391;  Wood  v.  Augus- 
tine, 61  Mo.  46;   Cape  Girardeau  Co. 
V.  Harbison,  58  Mo.  90;   Chouteau  v. 
Burlando,  20  Mo.  482;    Campbell  v. 
Upton,  56  Nebr.  385,  76  N.  W.  910; 
Cheney  v.  Campbell,   28  Nebr.   376, 
44  N.  W.  451;   Cheney  v.  Woodrufe, 
20  Nebr.  124,  29  N.  W.  275;    Herd- 
man  V.  Marshall,  17  Nebr.  252,  22  N. 
W.    690;     Stevenson    v.    Craig,    12 
Nebr.   464,   12   N.   W.   1;    Cookes  v. 
Culbertson,   9   Nev.   199;    Mackie  v. 
Lansing,   2   Nev.   302;    Read  v.   Ed- 
wards, 2  Nev.  262;    Henry  v.  Confi- 
dence Gold  &  Silver  M.  Co.,  1  Nev. 
619;   Demerritt  v.  Batchelder,  28  N. 
H.  533;  Palmer  v.  White,  65  N.  J.  L. 
533;    Palmer  v.  White,  65  N.  J.  L. 
60,  46  Atl.  706;  Colton  v.  Depew,  60 
N.  J.  Eq.  454,  46  Atl.  728,  83  Am. 
St.    650;     Princeton    Sav.    Bank    v. 
Martin,  53  N.  J.  Eq.  463,  33  Atl.  45; 
Earned  v.  Barned,  21  N.  J.  Eq.  245; 
Hulbert  v.  Clark,  128  N.  Y.  295,  28 
N.  E.  638,  14  L.  R.  A.  59;  In  re  Latz, 
33  Hun   (N.  Y.)   622;  Pratt  v.  Hug- 
gins,  29  Barb.   (N.  Y.)  277;  Gillette 
V.  Smith,  18  Hun  (N.  Y.)  10;  Wal- 
termire  v.  Westover,   14   N.   Y.   16, 
20,  128  N.  Y.  295,  28  N.  B.  638;  Kin- 
caid  V.  Richardson,  9  Abb.  N.  Cas. 
(N.    Y.)    315;    Heyer   v.    Pruyn,    7 
Paige  (N.  Y.)   465,  34  Am.  Dec.  355 
(in  which  Chancellor  Walworth  de- 
nies the  authority  to  the  contrary 
of  Jackson  v.  Sackett,  7  Wend.   (N. 
Y.)  94) ;  Miller  v.  Coxe,  133  N.  Car. 
578,  45  S.  E.  940;   Robinson  v.  Mc- 
Dowell,  133   N.   Car.   182,   45   S.   E. 
545,  98  Am.  St.  704;  Menzel  v.  Hin- 
ton,  132  N.  Car.  660,  44  S.  E.  385. 
95  Am.  St.  647;  Hedrick  v.  Byerly, 
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though  an  action  at  law  against  the  debtor  is  still  maintainable."  Al- 
though the  mortgagee  may  foreclose  his  mortgage  after  the  debt  is 
barred  he  can  not  foreclose  it  after  the  statutory  period  has  run  against 
the  mortgage  as  a  specialty.''  But  after  both  the  debt  and  the  mort- 
gage are  barred  the  mortgagee  may  bring  ejectment  on  the  ground 
that  he  has  the  right  to  possession.^  The  statute  of  limitations  as 
to  the  debt  does  not  in  any  way  apply  to  the  mortgage  security.  This 
remains  in  force  until  the  debt  which  it  secures  is  paid.  Payment 
may  be  established  not  only  by  direct  evidence,  but  also  by  the  pre- 
sumption of  law  arising  from  the  lapse  of  twenty  years  from  the  time 
when  the  cause  of  action  accrued ;  a  presumption  which  may  be  coun- 
tervailed by  evidence  tending  to  show  a  contrary  presumption.*  A 
payment  made  by  the  mortgagor  within  the  period  of  limitation  in- 
terrupts the  running  of  the  statute.'^" 

Where  the  legal  title  to  land  is  held  as  security  for  a  debt,  the 
equitable  owner  can  not  recover  such  title  without  paying  the  debt. 


119  N.  Car.  420,  25  S.  B.  1020;  Tay- 
lor V.  Hunt,  118  N.  Car.  168,  24  S. 
B.  359;  Jenkins  v.  Wilkinson,  113 
N.  Car.  532,  18  S.  E.  696;  Overman 
V.  Jackson,  104  N.  Car.  4;  Fraser  v. 
Bean,  96  N.  Car.  327;  Capehart  v. 
Dettrick,  91  N.  Car.  344;  Satterlund 
V.  Beal,  12  N.  Dak.  122,  95  N.  W. 
518;  Kerr  v.  Lydecker,  51  Ohio  St. 
240,  37  N.  B.  267,  23  L.  R.  A.  842; 
Fisher  v.  Mossman,  11  Ohio  St.  42; 
Gary  v.  May,  16  Ohio  66;  Longworth 
V.  Taylor,  2  Cin.  Sup.  Ct.  (Ohio)  39; 
Myer  v.  Beal,  5  Ore.  130;  Ballou  v. 
Taylor,  14  R.  I.  277;  McGowan  v. 
Reid,  27  S.  Car.  262,  3  S.  B.  337; 
Dearman  v.  Trimmier,  26  S.  Car. 
506,  2  S.  B.  501,  505,  per  Mclver,  J.; 
Nichols  v.  Briggs,  18  S.  Car.  473; 
Wallace  v.  Goodlett,  104  Tenn.  670, 
58  S.  W.  343;  Irvine  v.  Shrum,  97 
Tenn.  259,  36  S.  W.  1089;  Harris  v. 
Vaughn,  2  Tenn.  Ch.  483;  King  v. 
Brown,  80  Tex.  276,  16  S.  W.  39; 
Pievel  V.  Zuber,  67  Tex.  275,  3  S. 
W.  273;  Goldfrank  v.  Young,  64  Tex. 
432;  McKeen  v.  James,  87  Tex.  193, 
25  S.  W.  208,  27  S.  W.  59  (an  agree- 
ment by  the  mortgagee  to  extend  the 
right  to  redeem,  and  not  to  fore- 
close for  a  specified  time,  does  not 
extend  the  personal  liability  of  the 
mortgagor  beyond  the  time  when  It 
would  otherwise  be  barred  by  the 


statute  of  limitations) ;  Richmond 
V.  Aiken,  25  Vt.  324;  Smith  v.  Wash- 
ington City  &c.  R.  Co.,  33  Grat.  (Va.) 
617;  Coles  v.  Withers,  33  Grat  (Va.) 
186;  Hanna  v.  Wilson,  3  Grat.  (Va.) 
243,  46  Am.  Dec.  190;  Criss  v.  Criss, 
28  W.  Va.  388;  Roots  v.  Mason  City 
Salt  &  M.  Co.,  27  W.  Va.  483;  Dueck- 
er  V.  Goeres,  104  Wis.  29;  Phelan  v. 
Pitzpatrick,  84  Wis.  240,  54  N.  W. 
614;  Cerney  v.  Pawlot,  66  Wis.  262, 
28  N.  W.  183;  Potter  v.  Stransky,  48 
Wis.  235,  4  N.  W.  95;  Kennedy  v. 
Knight,  21  Wis.  340,  94  Am.  Dec. 
543;  Knox  v.  Gallagan,  21  Wis.  470; 
Whipple  V.  Barnes,  21  Wis.  327; 
Wiswell  V.  Baxter,  20  Wis.  680; 
Cleveland  v.  Harrison,  15  Wis.  670; 
Spears  v.  Hartly,  3  Bspin.  81;  Hig- 
gins  V.  Scott,  2  B.  &  Ad.  413.  See 
post  §  1207. 

°  Colonial  &c.  Mtg.  Co.  v.  North- 
west Thresher  Co.,  14  N.  Dak.  147, 
103  N.  W.  915,  70  L.  R.  A.  814,  116 
Am.  St.  642. 

'Kerr  v.  Lydecker,  51  Ohio  St. 
240. 

'Bradfield  v.  Hale,  67  Ohio  St. 
316,  65  N.  E.  1008. 

•  Joy  V.  Adams,  26  Maine  330,  333. 

^°  Longstreet  v.  Brown  (N.  J.  Eq.), 
37  Atl.  56.  See  also  Dundee  Mtg.  & 
L.  Ins.  Co.  V.  Horner,  30  Ore.  558, 
48  Pac.  175. 
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though  an  action  for  the  debt  be  barred  by  limitation."  Feither  can 
one  who  has  made  an  absolute  conveyance  to  secure  a  debt  have  his 
title  quieted  except  upon  condition  of  payment  of  the  debt  to  secure 
which  he  had  mortgaged  the  land,  notwithstanding  the  debt  was 
barred  by  the  statute  of  limitations.^^ 

Upon  a  witnessed  mortgage  note,  more  than  twenty  years  after  it 
was  due,  was  an  indorsement  signed  by  the  payee  of  the  receipt  on  a 
day  named  of  a  note  for  a  certain  sum,  '^being  balance  of  the  within 
note,  and  interest  to  date ;"  and  a  new  note  bearing  that  date  for  the 
sum  so  named  was  signed  by  the  mortgagor,  payable  in  six  years  to  the 
mortgagee,  and  witnessed.  The  first  note  showed  no  further  pay- 
ments, but  there  were  two  indorsements  on  the  second  note,  the  last 
one  being  within  twenty  years  of  the  date  of  an  action  by  the  mort- 
gagee to  recover  possession  of  the  premises.  As  to  this  last  indorse- 
ment the  payee's  daughter  testified  that  she  made  it  in  the  maker's 
presence  at  the  request  of  her  mother,  to  whom  the  money  was  claimed 
to  have  been  paid,  the  money  being  then  on  a  table ;  but  she  did  not 
testify  to  the  amount  of  the  money,  and  there  was  no  other  evidence 
that  the  maker  knew  the  contents  of  the  paper  on  which  the  indorse- 
ment was  made,  or  that  he  ever  saw  it  after  it  was  made.  A  computa- 
tion of  the  sum  due  on  the  first  note  showed  that  the  sum  named  in 
the  last  indorsement  thereon  was  a  fair  statement  of  the  balance ;  and 
the  second  note  and  the  mortgage  were  kept  by  the  mortgagee.  It  was 
held  that  the  indorsement  on  the  original  note  was  rightly  admitted 
in  evidence ;  and  that  the  judge  was  justified  in  finding  that  the  sec- 
ond note  was  a  renewal  of  the  balance  due  on  the  first  note,  and  that 
the  payment  last  indorsed  on  the  second  note  was  made  in  part  pay- 
ment of  the  mortgage  debt.^^ 

§  1205.     Retention  of  possession  by  mortgagee  till  debt  is  paid. — 

Although  the  right  to  proceed  by  action  on  the  mortgage  is  barred, 
still,  if  the  mortgagee  can  obtain  rightful  possession  of  the  premises, 
he  may  retain  them  until  the  debt  is  paid.^^  But  after  the  expiration 
of  the  time  within  which  a  mortgage  may  be  enforced  by  foreclosure, 
the  mere  entering  into  possession  by  the  mortgagee,  without  objection 

"Phelan  v.   Fitzpatrick,   84  Wis.  535;    Norton  v.   Palmer,   142  Mass. 

240,  54  N.  W.  614.  433,  8  N.  E.  346. 

^  De  Cazara  v.  Orena,  80  Cal.  132,  "  Henry  v.  Confidence  Gold  &  Sil- 

22   Pac.    74;    Booth   v.   Hoskins,   75  ver   M.   Co.,   1   Nev.    619;    Phyfe  v. 

Cal.  271,  17  Pac.  225.  Riley,  15  Wend.  (N.  Y.)  248,  30  Am. 

"Cunningham  v.  Davis,  175  Mass.  Dec.   55;    Van   Dyne   v.   Thayre,   14 

213,  56  N.     E.     2    (quoting    text);  Wend.  (N.  Y.)  233.    See  ante  §§  715, 

Thayer  v.  Mann,  19  Pick.    (Mass.)  716. 
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on  the  part  of  the  mortgagor,  does  not  restore  the  mortgage  to  efficacy, 
or  entitle  the  mortgagee  to  the  rights  of  a  mortgagee  in  possession.^^ 

§  lS05a.  Effect  of  death  of  mortgagor. — The  death  of  the  mort- 
gagor before  the  expiration  of  the  period  of  limitation  suspends  or 
extends  the  running  of  the  statute  until  letters  of  administration  are 
issued  upon  his  estate.^"  In  many  of  the  states — and  Arkansas  is  one 
of  such  states — ^the  death  of  the  mortgagor  terminates  the  statute  of 
limitations  applicable  to  foreclosure  and  its  place  is  taken  by  the  stat- 
ute of  non-claim  applicable  to  decedents'  estates.^'  It  is  held  that 
the  failure  to  appoint  an  administrator  of  the  estate  of  a  deceased 
mortgagor  and  debtor  will  not  prevent  the  statute  of  limitations  from 
running  in  favor  of  the  heirs  of  the  mortgagor  against  an  action  to 
foreclose  the  mortgage.^* 

§  1206.  No  decree  for  deficiency  after  debt  is  barred. — ^There  can  be 
no  decree  for  the  deficiency  after  the  debt  is  barred.^®  It  was  held, 
however,  in  an  Arkansas  case,  that  a  court  of  equity  is  not  precluded, 
in  a  suit  for  the  foreclosure  of  the  mortgage  given  to  secure  the  debt, 
from  rendering  a  decree  against  the  mortgagor  for  any  remainder 
of  the  debt  not  satisfied  by  the  sale.  This  decision  was  made  on  the 
ground  that  such  a  decree  is  an  incident  to  the  decree  of  foreclosure, 
and  that  when  a  court  of  equity  once  takes  jurisdiction  of  a  case  it 
will  retain  it  for  the  purpose  of  complete  relief.^"  But  this  can  not 
be  regarded  as  sound  law;  and  in  other  states  a  judgment  for  a  de- 
ficiency is  barred  when  the  debt  is  barred,  though  an  action  to  fore- 
close the  mortgage  is  not  barred.  ^^ 

Where  in  a  petition  to  foreclose  a  mortgage  a  deficiency  judgment 

'^ Banning  v.  Sabin,  45  Minn.  431,  Mitchell,    J.,    said:     "A  variety  of 

48  N.  W.  8.  cases  may  exist  where  the  right  to 

"Casey  v.  Glhhons,  136  Cal.  368;  enforce  the  mortgage     still    exists. 

Converse  v.  Johnson,  146  Mass.  20,  hut  the  right  to  recover  a  personal 

14  N.  E.  925.  judgment  for  the  debt  has  been  lost, 

"  Mueller  v.   Light,  92   Ark.   522,  and  consequently    where    the    only 

123  S.  W.  646.  judgment    that  could    be    rendered 

"Colonial  &c.  Mtg.  Co.  v.  North-  would  be  one  of  foreclosure.  But 
west  Thresher  Co.,  14  N.  Dak.  147,  in  all  cases  of  foreclosure  it  is 
103  N.  W.  915,  70  L.  R.  A.  814,  116  necessary  to  have  a  judgment  ad- 
Am.  St.  642.  indicating  the   amount  due  on  the 

"Thompson     v.     Cheeseman,     15  mortgage,  in  order  to  determine  the 

Utah  43,  48  Pac.  477.  sum  to   be  realized  out  of  the  se- 

^°Birnie  v.  Maine,  29  Ark.  591.  curlty;  and  In  cases  where,  for  any 

^  Michigan  Ins.  Co.  v.  Brown,  11  cause,  the  plaintiff  is  not   entitled 

Mich.  266;  Hulbert  v.  Clark,  57  Hun  to  a  personal  judgment  for  the  debt, 

558,  11  N.  Y.  S.  417;  Slingerland  this  is  its  only  purpose  and  effect" 
V.  Sherer,  46  Minn.  422,  49  N.  W.  237. 
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is  asked  against  tKe  defendants,  who  are  personally  liable  on  the  notes, 
the  running  of  the  statute  of  limitations  is  tolled  as  to  such  notes  as 
were  not  outlawed  at  the  commencement  of  the  action.'"' 

§  1207.  Jurisdictions  where  mortgage  lien  discharged  when  debt 
barred. — In  several  states  the  mortgage  lien  is  discharged  when  the 
debt  is  barred.  The  statutes  in  these  states  limit  suits  in  equity  in 
the  same  manner  as  suits  at  law,  and  the  debt  being  barred  by  the 
statute,  the  mortgage  is  in  effect  extinguished.^^  This  is  the  rule  es- 
tablished in  California.  Chief  Justice  Field,  giving  the  opinion  of  the 
court,  in  addition  to  the  special  ground  of  the  decision  founded  upon 
the  peculiarity  of  the  statute  of  limitations  of  that  state,  intimates 
that,  by  the  doctrine  of  mortgages  established  there,  when  the  debt  is 
barred  by  the  statute  of  limitations,  the  mortgage,  being  considered 
a  mere  incident  to  it,  is  also  barred,  or  at  least  rendered  unavailable 
for  any  purpose.^*  In  fact  the  mortgage,  not  being  regarded  as  a  con- 
veyance in  fee,  but  only  a  contract  creating  a  lien  or  charge  upon  the 
property,  comes  vidthin  the  same  general  limitation  as  the  note  or  other 
obligation  secured  by  it.  Just  as  much  as  the  note,  it  is  a  "contract, 
obligation,  or  liability  founded  upon  an  instrument  in  writing,"  with- 
in the  terms  of  the  statute.  The  same  rule  has  been  established  in 
Kentucky,  Minnesota,  Nevada  and  Texas,  upon  the  ground  that  the 
mortgage  is. a  mere  security  for  a  debt,  and  the  mortgagor  is  the 

==  Patrick  v.   National   Bank,     63  Chief  Justice  Field  said:  "The  stat- 

Nebr.  200,  88  N.  W.  183.  ute  of  limitations  of  this  state  dif- 

^Newhall  v.  Sherman,  124  Cal.  fers  essentially  from  the  statute  of 
509,  57  Pac.  387;  Booth  v.  Hoskins,  James  I,  and  from  the  statutes  of 
75  Cal.  271,  17  Pac.  225;  Wells  v.  limitations  in  force  in  most  of  the 
Harter,  56  Cal.  342;  McGooney  v.  other  states.  Those  statutes  apply 
Gwillium,  16  Colo.  App.  284,  65  Pac.  in  their  terms  only  to  particular 
346;  Hibernian  Banking  Assn.  v.  legal  remedies,  and  hence  courts  of 
Commercial  Nat.  Bank,  157  111.  524,  equity  are  said  not  to  be  bound  by 
41  N.  E.  919;  SchifEerstein  v.  Alli-  them  except  in  cases  of  concurrent 
son,  123  111.  602,  15  N.  E.  275;  Mc-  jurisdiction.  In  other  cases  courts 
Millan  v.  McCormick,  117  111.  79,  7  of  equity  are  said  to  act  merely  by 
N.  E.  132;  Harris  v.  Mills,  28  111.  analogy  to  the  statutes,  and  not  in 
44,  81  Am.  Dec.  259;  Lilly  v.  Dunn,  obedience  to  them.  Those  statutes, 
96  Ind.  220;  Brown  v.  Rockhold,  49  as  a  general  thing,  also  apply,  so  far 
Iowa  282;  Knlp  v.  Kulp,  51  Kans.  as  actions  upon  written  contracts 
341,  32  Pac.  1118,  21  L.  R.  A.  550;  not  of  record  are  concerned,  only 
Schmucker  v.  Sibert,  81  Kans.  104,  to  actions  upon  simple  contracts — 
26  Am.  Rep.  765;  Gay  v.  Hebert,  44  that  is,  contracts  not  under  seal,  fix- 
La.  Ann.  301,  10  So.  775;  Stone  v.  ing  the  limitation  at  six  years,  and 
McGregor,  99  Tex.  51,  87  S.  W.  334;  leaving  actions  upon  specialties  to 
George  v.  Butler,  26  Wash.  456,  67  be  met  by  the  presumption  estab- 
Pac.  263,  57  L.  R.  A.  396,  90  Am.  St.  lished  by  the  rule  of  the  common 
756.  law,  that   after    a   lapse  of  twenty 

"Lord  V.  Morris,  18  Cal.  482.  Mr.  years  the  claim  has  been  satisfied. 
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owner  of  the  land.''^    The  rule  is  established  by  statute  in  Arkansas,''"     I 
Idaho,^^  lowa,^^  Illinois,^'  Kansas/"  Mississippi/^  Missouri,^^  and      ; 


In  these  statutes  where  specialties 
are  mentioned,  as  in  the  statutes  of 
Ohio  and  Georgia,  the  limitation  is 
generally  fixed  at  either  fifteen  or 
twenty  years.  The  case  is  entirely 
different  in  this  state.  Here  the 
statute  applies  equally  to  actions  at 
law  and  to  suits  in  equity.  It  is 
directed  to  the  subject-matter,  and 
not  to  the  form  of  the  action,  or  the 
forum  in  which  the  action  is  pros- 
ecuted. Nor  is  there  any  distinction 
in  the  limitation  prescribed  between 
simple  contracts  in  writing  and 
specialties.  Thus  the  statute  re- 
quires an  action  'upon  any  contract, 
obligation,  or  liability  founded  upon 
an  instrument  of  writing,'  except  a 
judgment  or  decree  of  a  court  of  a 
state  or  territory,  or  of  the  United 
States,  to  be  commenced  within  four 
years  after  the  cause  of  action  has 
accrued.  *  *  *  We  do  not  question 
the  correctness  of  the  general  doc- 
trine prevailing  in  the  courts  of 
several  of  the  states,  that  a  mort- 
gage remains  in  force  until  the  debt 
for  the  security  of  which  it  is  given 
is  paid.  We  only  hold  that  the  doc- 
trine has  no  application  under  the 
statute  of  limitations  of  this  state." 
See  also  Allen  v.  Allen,  95  Cal.  184, 
30  Pac.  213,  16  L.  R.  A.  646;  Low  v. 
Allen,  26  Cal.  141;  Lent  v.  Morrill, 
25  Cal.  492. 

==Daggs  V.  Ewell,  3  Woods  (U.  S.) 
344;  Wells  v.  Barter,  56  Cal.  S42; 
Clift  V.  Williams,  105  Ky.  559,  49 
S.  W.  328,  51  S.  W.  821;  McCracken 
Co.  v.  Mercantile  Trust  Co.,  84  Ky. 
344,  1  S.  W.  585;  Tate  v.  Hawkins, 
81  Ky.  577,  50  Am.  Rep.  181;  Prew- 
itt  V.  Worthen,  79  Ky.  287;  McMan- 
aman  v.  Hinchley,  82  Minn.  296,  84 
N.  W.  1018;  Carson  v.  Cochran,  52 
Minn.  67,  53  N.  W.  1130;  Oster  v. 
Mickley,  35  Minn.  245,  28  N.  W.  710; 
Cheney  v.  Campbell,  28  Nebr.  376, 
44  N.  W.  451;  Hurley  v.  Cox,  9 
Nebr.  230,  2  N.  W.  705;  Hurley  v. 
Estes,  6  Nebr.  386;  Peters  T.  Dun- 
nells,  5  Nebr.  400;  Kyger  v.  Ryley, 
2  Nebr.  20;  Henry  v.  Confidence 
Gold  and  Silver  M.  Co.,  1  Nev.  619; 
Blackwell  v.  Barnett,  52  Tex.  326; 
Ross  V.  Mitchell,  28  Tex.  150;  Per- 


kins V.  Sterne,  23  Tex.  561,  76  Am. 
Dec.  72;  Duty  v.  Graham,  12  Tex. 
427,  62  Am.  Dec.  534. 

=«Acts  1887,  p.  196;  Acts  1889,  p. 
73.  See  also  Hill  v.  Gregory,  64 
Ark.  317,  42  S.  W.  408;  Goodman  v. 
Pareira,  70  Ark.  49,  66  S.  W.  147; 
American  Mtg.  Co.  v.  Milam,  64  Ark. 
305.  42  S.  W.  417;  Fayetteville  BIdg. 
&  L.  Assn.  V.  Bowlin,  63  Ark.  573, 
39  S.  W.  1046. 

^Law  V.  Spence,  5  Idaho  244,  48 
Pac.  282. 

=^  Iowa  Loan  &c.  Co.  v.  McMurray, 
129  Iowa  65,  105  N.  W.  361   (mort- 
gage not  barred  so  long  as  debt  is 
enforcible);  Jenks  v.  Shaw,  99  Iowa 
604,  68  N.  W.  900,  61  Am.  St.  256 
Brown   v.   Rockhold,  49   Iowa  282 
Green  v.  Turner,  38  Iowa  112;  Clin- 
ton  County   V.   Cox,   37    Iowa  570 
Mahon    v.     Cooley,     36     Iowa   479 
Gower  v.  Winchester,  33  Iowa  303 
Newman   v.    De   Lorimer,    19    Iowa 
244;    Burton  v.  Hintrager,  18  Iowa 
438;  Sangster  v.  Love,  11  Iowa  580; 
Crow  V.  Vance,  4  Iowa  434. 

» Murray  v.  Emery,  187  111.  408, 
58  N.  E.  327,  afCg.  85,111.  App.  348; 
Richey  v.  Sinclair,  167  111.  184,  47 
N.  E.  364;  Harding  v.  Durand,  138 
111.  515,  28  N.  E.  948;  Schifferstein 
V.  Allison,  123  111.  662,  15  N.  E.  275; 
Carter  v.  Tice,  120  111.  277,  11  N.  B. 
529;  McMillan  v.  McCormick,  117 
111.  79,  7  N.  E.  132;  Gridley  v. 
Barnes,  103  111.  211;  Emory  v.  Keig. 
han,  94  111.  543,  88  111.  482;  Quayle 
V.  Guild,  91  111.  378;  Hancock  v. 
Harper,  86  111.  445;  Hyman  v.  Bayne, 
83  III.  256;  Hagan  v.  Parsons,  67 
111.  170;  Pollock  V.  Maison,  41  III 
516. 

^--Kulp  V.  Kulp,  51  Kans.  341,  32 
Pac.  1118;  Hubbard  v.  Mo.  Valley 
L.  Ins.  Co.,  25  Kans.  172;  Fort  Scott 
V.  Schulenberg,  22  Kans.  648; 
Schmucker  v.  Sibert,  18  Kans.  104, 
26  Am.  Rep.  765;  McLane  v.  Alli- 
son, 7  Kans.  App.  263,  53  Pac.  781. 

»^Annot.  Code  1892,  §  2733.  See 
also  Van  Eaton  v.  Napier,  63  Miss. 
220;  Maddux  v.  Jones,  51  Miss.  531; 
Huntington  v.  Bobbitt,  46  Miss.  528. 

'"Laws  1891,  p.  184.  As  to  mort< 
gages  made  before  the   statute,  it 
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Wyoming/'  also  the  mortgage  is  regarded  as  a  mere  incident  follow- 
ing the  debt,  which  is  the  principal  thing,  for  which  it  stands  security, 
and  therefore  the  remedy  upon  the  mortgage  is  barred  when  that 
upon  the  debt  is  lost,  and  not  till  then.  Otherwise,  if  the  mortgage 
contains  an  express  covenant  to  pay  the  debt.'* 

"When  the  debt  is  barred,  and  the  mortgagee's  title  is  thus  barred, 
the  mortgagor's  title  is  free  from  the  title  of  the  mortgagee,  and  the 
mortgagor  is  the  absolute  owner,  not  by  any  new  title,  but  by  the  title 
he  formerly  had.'°  Under  this  rule  the  mortgage  lien  is  barred  when 
the  debt  is  barred,  although  at  the  time  the  note  and  mortgage  become 
due  and  afterward  the  mortgagor  holds  a  claim  against  the  holder  of 
the  note  and  mortgage,  which  he  might  use  as  a  set-off  if  suit  were 
brought  thereon,  unless  the  holder  of  the  note  and  mortgage  should 
recognize  and  allow  such  claim.'*  In  these  states  the  statutory  period 
of  limitation  commences  to  run  from  the  time  the  debt  becomes  due.''' 

But  in  California  it  is  held  that  a  trust  deed  is  not  a  mortgage  re- 
quiring a  judicial  foreclosure,  but  is  a  conveyance  of  the  legal  title; 
that,  although  the  debt  be  barred  by  limitation,  it  is  not  extinguished 
or  paid ;  and  therefore  the  legal  title  and  power  of  the  trustee  are  not 
affected  by  the  expiration  of  the  period  prescribed  to  bar  the  debt, 
and  a  court  of  equity  will  not  interfere  to  enjoin  a  sale  under  the 
deed." 

The  statute  of  limitations  of  these  states  is  wholly  unlike  that  of 
England,  and  of  those  states  which  have  adhered  to  the  common-law 
forms  of  action.  The  latter  statutes  apply  in  terms  only  to  actions 
at  law;  and  courts  of  equity  in  general  act  merely  in  analogy  to  the 
statutes,  and  not  in  obedience  to  them.  But  in  states  where  the  dis- 
tinctions between  actions  at  law  and  suits  in  equity  is  done  away  with, 
the  statutes  of  limitation  apply  equally  to  both  classes  of  cases;  and 
therefore  a  suit  to  foreclose  a  mortgage  must  be  brought  within  the 
time  limited  for  an  action  upon  the  note  secured  by  it.'"  A  purchaser 
of  the  equity  of  redemption  may  interpose  this  defense  to  the  fore- 
takes  effect  after  the  expiration  of  »=  Llghtcap  v.  Bradley,  186  III.  510, 
two  years.  58  N.  B.  221. 

^  Balch  V.  Arnold,  9  Wyo.  17,  59        '^  Hubbard  v.  Mo.  Val.  L.  Ins.  Co., 
Pac.  433.  25   Kans.   172. 

**  New   England   Mtg.    Sec.   Co.   v.        "  Bassett  v.  Monte  Christo  Mining 
Reding,  65  Ark.  489,  47  S.  "W.  132;     Co.,  15  Nev.  293. 
Holiman  v.  Hance,  61  Ark.  115,  32         »« Grant  v.   Burr,   54   Cal.   298. 
S.  W.  488;  "Vaughan  v.  Norwood,  44        =»  Schmucker  v.    Sibert,   18   Kans. 
A.rk.  101;  Harris  v.  Mills,  28  111.  44,     104,  26  Am.  Rep.  765;  Chick  v.  Wil- 
81  Am.  Dec.  259;  Lilly  v.  Dunn,  96    letts,  2  Kans.  384. 
Ind.  220;   Brown  v.     Cascaden,    43 
Iowa  103. 
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closure  of  a  mortgage,  whether  the  mortgagor  does  or  not.*"  The 
statute  does  not  begin  to  run  until  the  debt  is  due.*^ 

The  mere  fact  of  posting  notices  at  a  trust  sale  by  a  trustee  before 
the  debt  secured  by  the  trust  deed  is  barred,  but  not  in  time  to  make 
the  sale  before  the  bar  of  limitation  would  be  complete,  can  not  be  held 
equivalent  to  the  institution  of  an  "action  or  suit,"  which  would  sus- 
pend the  running  of  the  limitation.*^ 

Whatever  suspends  the  operation  of  the  statute  of  limitations  as  to 
the  debt,  keeps  alive  the  mortgage  which  secures  the  debt.** 

In  equity  a  mortgage  is  always  regarded  merely  as  a  security  for  the 
debt.  The  debt  is  the  principal  thing,  and  the  mortgage  an  incident 
only.  But  the  note  or  bond  which  accompanies  the  mortgage  may  also 
be  regarded  as  an  incident  or  evidence  of  the  debt,  especially  if  the 
mortgage  itself  contains  a  covenant  for  the  payment  of  it.**  The  doc- 
trine that  there  can  be  no  remedy  upon  the  mortgage  after  the  remedy 
upon  the  note  is  barred  can  not  properly  rest  upon  this  foundation. 
If  not  based  upon  the  express  terms  of  the  statute  of  limitations,  it 
must  rest  upon  the  statutory  declaration  made  in  several  states,  that 
a  mortgage  is  not  to  be  deemed  a  conveyance  of  the  land,  but  only  a 
contract  lien  upon  it.*"  Yet  in  Illinois,  when  the  debt  is  barred  the 
remedy  on  the  mortgage  is  barred  also,  and  the  decisions  are  placed 
upon  the  ground  that  the  debt  is  the  principal  thing ;  that  an  assign- 
ment of  this  carries  with  it  the  mortgage;  that  the  release  of  it  re- 
leases the  mortgage;  and  that  by  analogy  there  is  no  reason  why  a 
bar  to  a  recovery  on  the  note  should  not  produce  the  same  effect  on 
the  mortgage.  It  is  conceded,  however,  that  when  the  mortgage  itself 
contains  a  covenant  for  the  payment  of  the  debt,  this  being  an  instru- 
ment under  seal,  although  a  mortgage  note  not  under  seal  might  be 

"Roberts  v.  Tunnell,  165  III.  631,  dealings   with   third   persons,   as   a 

46  N.  E.  713;    Schmuoker  v.  Sibert,  mere  security,    creating    a    lien  or 

18  Kans.  104,  26  Am.  Rep.  765.  charge  upon  the  property,  and  not 

"  Mason  v.  Luce,  116  Cal.  232,  4  as  a  conveyance  vesting  any  estate 

Pac.  72;  Richards  v.  Daley,  116  Cal.  in    the    premises,    either    before    or 

336,  48  Pac.  220.  after  condition  broken.    Here  it  con- 

"  Blackwell   v.    Barnett,    52   Tex.  fers  no  right  to  the  possession  of  the 

826.  premises  either  before  or  after  de- 

■"  First  Nat.  Bank  v.  Woodman,  9  fault,  and,  of  course,  furnishes  no 

Iowa  668,  62  N.  W.  28.  support  to  an  action  of  ejectment,  or 

"Pratt  V.  Huggins,  29  Barb.   (N.  to  a  writ  of  entry  for  their  recovery. 

\  Y.)  277.  The  language  of  the  statute  is  ex- 

'^     ""Lord    V.    Morris,    18    Cal.   482.  press   that   it   shall  not  be  deemed 

Chief  Justice  Field  said:     "Here  a  a  conveyance,     whatever  its  terms, 

mortgage  is  regarded  as  between  the  so   as  to  enable  the   owner  of  the 

parties,  as  well  as  with  reference  to  mortgage     to     recover     possession 

the  rights  of  the  mortgagor  in  his  without    a    foreclosure    and    sale." 
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barred  under  a  shorter  period  of  limitation  than  that  required  to  bar 
a  sealed  instrument,  the  remedy  upon  the  mortgage  would  be  barred 
only  by  the  lapse  of  a  longer  period  required  to  bar  a  recovery  on 
sealed  instruments.*" 

If  the  debt,  secured  by  a  mortgage  of  real  estate,  is  not  evidenced 
by  any  other  written  instrument,  and  the  mortgage  contains  no  ex- 
press covenant  to  pay  such  indebtedness,  and  a  stipulation  annexed 
thereto  expressly  excludes  previous  liability,  the  right  to  foreclose  the 
mortgage  is  barred  in  ten  years  under  the  special  statute  relating  to 
mortgages,  and  not  under  a  statute  relating  to  limitations  of  actions 
upon  debts.  There  is  in  such  case  no  debt  which  can  be  considered  as 
the  principal  to  which  the  mortgage  is  incident.*^  On  the  other  hand, 
so  long  as  the  statute  does  not  bar  a  recovery  on  the  note,  it  does  not 
bar  a  foreclosure  of  the  mortgage.*^  If  by  the  nonresidence  of  the 
mortgagor  time  be  deducted  from  the  period  of  limitation,  so  that  an 
action  on  the  debt  is  not  barred,  neither  is  an  action  to  foreclose  the 
mortgage  barred.*' 

§  1208.  Bar  by  adverse  possession  by  persons  holding  in  succession 
to  each  other. — It  is  immaterial  whether  the  adverse  possession  be  that 
of  one  person  for  the  whole  period,  or  that  of  several  persons  holding 
in  succession  each  for  a  part  of  the  period,  provided  the  possession 
be  uninterrupted  and  adverse ;  but  if  a  period  of  time  intervenes  when 
the  possession  is  not  adverse,  the  statute  only  runs  from  the  com- 
mencement of  the  last  adverse  possession.^"  Moreover,  as  against  the 
mortgagee  under  the  English  statute,^^  the  adverse  possession  must 
have  commenced  under  the  mortgage,  so  that  an  occupation  previous 
to  the  making  of  the  mortgage  can  not  be  added  to  an  occupation 
afterward  to  make  up  the  period  of  twenty  years;  therefore  it  may 
happen  that  while  the  mortgagor  is  barred  from  recovery  the  mort- 
gagee is  not.^^  The  payment  of  interest  by  the  mortgagor  may  pre- 
vent the  running  of  the  statute  against  the  mortgagee,  while  the  per- 

See  also  Harp  v.   Calahan,  46   Cal.  Brown  v.  Rockhold,  49  Iowa  282,  7 

222;  Carpentier  v.  Brenham,  40  Cal.  Cent.  L.  J.  416;   Clinton  v.  Cox,  37 

221;  Jackson  v.  Lodge,  36  Cal.  28.  Iowa  570. 

■""Hagan  v.   Parsons,   67   111.   170;  ">  Emory  v.   Keighan,   88  111.  482, 
Brown  v.  Devine,  61  111.  260;   Pol-  11  Chicago  L.  N.  32;  Benson  v.  Stew- 
lock  v.  Maison,  41  111.  516;   Harris  art,  30  Miss.  49. 
T.  Mills,  28  III.  44,  81  Am.  Dec.  259.  "  7  Wm.  IV  &  1  Vict.,  ch.  28. 

«Von  Campe  v.  Chicago,  140  111.  "'Palmer  v.  Eyre,  17  Q.  B.  366; 

361   29  N  E   892.  Baddeley  v.  Massey,  17  Q.  B.  373; 

«'Schmucker  v.    Sibert,   18   Kans.  Ford  v.  Alger,  2  H.  &  C.  279,  8  L.  T. 

104,  26  Am.  Rep.  765.  (N.  S.)   546. 

« Emory  v.  Keighan,  94  111.  543; 
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son  in  possession  under  the  mortgagor,  holding  for  more  than  twenty 
years  without  paying  rent  or  making  acknowledgment  of  any  kind, 
has  acquired  title  against  him.  An  adverse  possession,  which  includes 
the  period  during  which  a  stay  law  was  in  force,  is  not  effectual  against 
a  mortgagee.^^ 

§  1209.     Bar  to  action  to  enforce  equitable  lien  for  purchase-money. 

— An  action  to  enforce  an  equitable  lien  for  purchase-money  is,  on 
the  contrary,  barred  when  the  debt  itself  is  barred.  °^  Such  a  lien 
arises  by  operation  of  law,  and  is  not  created  or  evidenced  by  deed. 
It  must  coexist  with  the  debt  and  can  not  survive  that. 

§  1209a.  When  statute  begins  to  run  where  mortgagee  has  option 
on  default  of  payment  of  interest. — A  provision  in  the  note  or  mort- 
gage giving  the  mortgagee  the  right  to  foreclose  on  the  failure  to  pay 
an  instalment  of  interest  is  for  the  sole  benefit  of  the  mortgagee  and 
may  be  waived  at  his  option.  It  follows  that  the  failure  of  the  holder 
to  exercise  his  option  at  the  time  of  a  delinquency  in  the  pa3Tnent  of 
an  instalment  of  interest  does  not  set  the  statute  of  limitations  in 
operation  at  that  time  against  foreclosure.^'' 

§  1210.  "When  statute  begins  to  run  in  favor  of  the  mortgagor — 
Absence  from  state. — The  statute  runs  in  favor  of  the  mortgagor  from 
the  time  the  mortgagee's  right  of  action  accrues,  that  is,  from  the 
time  the  condition  of  the  mortgage  is  broken.^"  Unless  the  time  com- 
mences to  run  from  the  time  when  the  right  to  foreclose  accrues,  it 
could  have  no  commencement  except  in  rare  instances,  and  the  right 
to  foreclose  might  be  asserted  against  the  continued  possession  of  the 
mortgagor  at  the  most  remote  period.  From  that  time  the  mortgagor 
holds  subject  to  the  right  of  the  mortgagee  to  foreclose;  and  if  the 
mortgagee  sleeps  upon  that  right,  if  any 'lapse  of  time  is  to  bar  his 

^  Lynch   v.    Hancock,   14    S.   Car.  is  not  presumed  to  have  been  paid 

66.  until  the  expiration  of  twenty  years 

"Borst  v.   Corey,   15   N.   Y.    505.  after  it  becomes  due   and  payable, 

Mr.  Justice  Bowen  said:    "There  is  The  six  years'  limitation  has  no  ap- 

a    material    distinction    between    a  plication   to   a  mortgage.     In   fact, 

mortgage  and  the  equitable  lien  for  all  instruments  under  seal  are  ex- 

the  purchase-price  of  land  given  by  pressly    excepted    therefrom."     To 

law,  and  also  between  an  action  to  the  same  effect  see  Trotter  v.  Er- 

foreclose  a  mortgage  and  one  to  en-  win,    27    Miss.    772;     Littlejohn    v. 

force  a  Hen.    The  action  to  foreclose  Gordon,  32  Miss.  235. 

a  mortgage  is  brought  upon  an  in-  "First    Nat.    Bank    v.    Park,    37 

strument  under  seal,  which  acknowl-  Colo.  303,  86  Pac.  106 ;   Fletcher  v. 

edges  the  existence  of  the  debt  to  Daugherty,  13  Nebr.  224,  13  N.  W. 

secure  which  the  mortgage  is  given;  207. 

and,  by  reason  of  the  seal,  the  debt  ™Coyle  v.  Wilkins,  57  Ala.  107; 
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claim  upon  the  presumption  that  it  has  been  paid,  the  period  must 
commence  from  the  accruing  of  his  right  of  action.  There  is,  there- 
fore, no  presumption  by  reason  of  a  long  lapse  of  years,  from  the  date 
of  the  mortgage,  that  the  statute  of  limitations  has  run  against  it,  in 
the  absence  of  proof  as  to  the  time  when  the  same  matured. '''' 

If  a  suit  for  foreclosure  be  regarded  as  a  proceeding  in  rem,  the 
absence  of  the  mortgagor  from  the  state  does  not  prevent  the  run- 
ning of  the  statute  on  the  mortgagee's  right  to  foreclose.  His  absence 
does  not  interfere  with  the  prosecution  of  his  remedy,  or  render  it 
less  effectual. °*  But,  on  the  other  hand,  if  such  a  suit  be  regarded 
as  a  proceeding  in  personam  rather  than  one  in  rem,  a  provision  of 
a  statute  of  limitations,  that,  in  case  the  defendant  be  absent  from 
the  state  when  the  cause  of  action  accrues,  the  action  may  be  com- 
menced within  the  time  limited  after  his  return  to  the  state,  applies 
to  a  foreclosure  suit.^"  "It  is  not  an  action  in  rem,"  says  Judge 
Mitchell,  "but  an  action  in  personam.  It  is  true,  it  has  for  its  object 
certain  specific  real  property  against  which  it  is  sought  to  enforce  the 
lien  of  the  mortgage,  and  in  that  sense  it  partakes  somewhat  of  the  na- 
ture of  a  proceeding  in  rem,  but  not  differently,  or  in  any  other  sense, 
than  do  actions  in  ejectment,  replevin,  for  specific  performance  of 
a  contract  to  convey,  to  determine  adverse  claims  to  real  estate,  and 
the  like.  The  rights  and  equities  of  all  parties  interested  in  the  mort- 
gaged premises  are  to  be  adjusted  in  the  action,  which  proceeds,  not 
against  the  property,  but  against  the  persons ;  and  the  judgment  binds 
only  those  who  are  parties  to  the  suit  and  those  in  privity  with  them.'""* 
But  the  absence  of  the  mortgagor  from  the  state  after  he  has  parted 

Wilkinson  v.  Flowers,  37  Miss.  579,  Rockhold,  49  Iowa  282;  Smith  v. 
75  Am.  Dec.  78;  Nevitt  v.  Bacon,  32  Perkins,  10  Kans.  App.  577,  63  Pac. 
Miss.  212,  66  Am.  Dec.  609;  Benson  297;  Carson  v.  Cochran,  52  Minn. 
V.  Stewart,  30  Miss.  49;  Smith  v.  67,  53  N.  W.  1130;  Foster  v.  John- 
Niagara  F.  Ins.  Co.,  60  Vt.  682,  15  son,  44  Minn.  290,  40  N.  W.  350; 
Atl.  353.  See  also  Bunn  v.  Braswell,  Bardwell  v.  Collins,  44  Minn.  97,  46 
139  N.  Car.  135,  51  S.  E.  927.  N.  W.  315;  Whalley  v.  Eldridge,  24 

"' McCrath  V.  Myers,  126  Mich.  204,  Minn.   358;    Town  v.  Washburn,  14 

85  N.  W.  712.  Minn.    268;     Hunt    v.    Belknap,    78 

■^Bubanks   v.    Leveridge,    4    Saw-  Miss.   76,  28   So.   751;    Colonial   &c. 

yer  (U.  S.)  274;  Richey  v.  Sinclair,  Mtg.  Co.  v.  Northwest  Thresher  Co., 

167  111.  184,  47  N.  E.  364;  Emory  v.  14  N.  Dak.  147,  103  N.  W.  915,  70  L. 

Keighan,   88   111.   482;    Anderson  v.  R.  A.  814,  116  Am.  St.  642;  Colonial 

Baxter,  4  Ore.  105,  107  (running  of  &c.  Mtg.  Co.  v.  Flemington,  14  N. 

statute    suspended    during    mortga-  Dak.  181,  103  N.  W.  929,  116  Am. 

gor's   absence   as   between   a   prior  St.  670;  Paine  v.  Dodds,  14  N.  Dak. 

mortgagee    and    mortgagor) ;    Bou-  189,  103  N.  W.  931. 

cofski  V.  Jacobsen,  36  Utah  165,  104  «°  Bardell  v.  Collins,  44  Minn.  97, 

Pac.  117,  26  L.  R.  A.   (N.  S.)  898.  46  N.  W.  315,  9  L.  R.  A.  152,  20  Am. 

°» Robertson     v.     Stuhlmiller,     93  St.   547. 
Iowa  326,  61  N.  W.  986;   Brown  v. 
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with  the  title  to  the  mortgaged  property  will  not  prevent  the  statute 
.of  limitations  from  running  ia  favor  of  his  grantee.'^ 

A  stipulation  in  a  mortgage  that  upon  default  in  the  payment  of 
interest  the  right  of  foreclosure  should  immediately  accrue  would  not 
set  the  statute  of  limitations  running  from  the  date  of  such  default, 
where  the  default  had  not  been  claimed  by  the  mortgagee.'^  The  ab- 
sence of  a  later  owner  who  is  not  personally  liable,  will  not  prevent 
the  statute  from  running  against  the  mortgage  lien.'^ 

§  1211.  Possession  of  mortgagor  presumed  subordinate  to  mort- 
gage.— The  possession  of  the  mortgagor  or  his  grantees  is  presumed 
to  be  subordinate  to  the  mortgage,  until  it  is  shown  by  some  act  that 
such  possession  is  inconsistent  with  the  rights  of  the  mortgagee.^* 
The  rule  is  the  same  where  the  mortgagor  retains  possession  after 
giving  an  absolute  deed  intended  to  operate  as  a  mortgage.''^  To  con- 
stitute an  adverse  possession  in  the  mortgagor  his  possession  must  be 
hostile  in  its  inception,  and  must  continue  hostile,  actual,  visible,  and 
distinct.*^  So  long  as  the  relation  of  mortgagor  and  mortgagee  con- 
tinues, the  statute  can  not  commence  to  run  in  favor  of  the  mort- 
gagor or  his  heirs.  The  recovery  of  a  judgment  on  scire  facias  to 
foreclose  a  mortgage  does  not  extinguish  the  relation;  until  the  time 
of  redemption  allowed  by  law  after  a  foreclosure  sale  has  expired,  so 
that  the  purchaser  is  entitled  to  a  deed  of  the  premises,  the  statute 
does  not  begin  to  run."''     After  a  foreclosure  sale  the  statute  of  Itm- 

^  Colonial  &c.  Mtg.  Co.  v.  North-  Williams  v.  Kerr,  113  N.  Car.  306, 

west  Thresher  Co.,  14  N.  Dak.  147,  18  S.  E.  501;  Martin  v.  Jackson,  27 

103  N.  W.  915,  70  L.  R.  A.  814,  116  Pa.  St.  504,  67  Am.  Dec.  489;  Doyle 

Am.  St.  642.  v.  Mellen,  15  R.  I.  523,  8  Atl.  709; 

'^  First  Nat.   Bank  v.   Parker,  28  Maxwell  v.  Hartmann,  50  Wis.  660, 

Wash.  234,  68  Pac.  756.  8  N.  W.  103;  Seeley  v.  Manning,  37 

"^Hogaboom  v.  Flower,  67  Kans.  Wis.  574. 
41,  72  Pac.  547.    See  also  Fowler  v.        "^  Babcock  v.  Wyman,  19  How.  (U. 

Wood,  78  Hun  304,  28  N.  Y.  S.  976.  S.)    289,   15   L.   ed.   644;    Barbae  v. 

"Elsberry  v.  Boykin,  65  Ala.  336;  Spivey   (Tex.  Civ.  App.),  32  S.  W. 

Ringo    V.    Woodrufe,    43    Ark.    469;  345;   Flynn  v.  Lee,  31  W.  Va.  487, 

Jordan  v.  Sayre,  24  Fla.  1,  3  So.  329;  7  S.  E.  430. 

Jones  V.  Foster,  175  111.  459,  51  N.        ""Coyle  v.  Wilkins,  57  Ala.   108; 

E.  862;    Norris  v.   He,  152  111.  190,  Coldcleugh  v.  Johnson,  34  Ark.  312; 

38  N.  B.  762,  43  Am.  St.  233;  Watts  Birnie  v.  Maine,  29  Ark.  591;  Med- 

v.  Creighton,  85  Iowa  154,  52  N.  W.  ley  v.  Elliott,  62  111.  532;   St.  Louis 

12;   Hodgdon  v.  Heidman,  66  Iowa  v.  Priest,  103  Mo.  652,  15  S.  W.  988; 

645,  24  N.  W.  257;  Crawford  v.  Tay-  Bowman  v.  Lee,  48  Mo.  335;  Scruggs 

lor,  42   Iowa  260;    Holmes  v.  Tur-  v.    Scruggs,    43    Mo.    142;    Gray   v. 

ner's  Falls  Lumber  Co.,  150  Mass.  Givens,    26     Mo.     291;     Parker    v. 

535,  23  N.  E.  305,  6  L.  R.  A.  283;  Banks,   79   N.   Car.   480;    Martin  v. 

Eyerman  v.  Piron,  151  Mo.  107,  52  Jackson,  27  Pa.  St.  504,  67  Am.  Dec. 

S.  W.  229;  Chouteau  v.  Riddle,  110  489.     See  ante  §  672. 
Mo.   366,   19   S.  W.   814;    Depew  v.        ""Rockwell  v.  Servant,  63  111.  424; 

.iColton,  60  N.  J.  Eq.  454,  46  Atl.  728;  Jamison  v.  Perry,  38  Iowa  14. 
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itations  begins  to  run  against  the  purchaser,  at  least,  when  the  deed 
under  the  sale  is  given,  whether  the  purchaser  be  the  mortgagee  or 
a  third  person.** 

The  possession  of  the  mortgagor  being  in  the  beginning  consistent 
with  the  right  of  the  mortgagee,  it  becomes  important  to  determine 
when  it  becomes  adverse,  and  such  that  the  limitation  begins  to  run  in 
the  mortgagor's  favor.  Is  it  adverse  from  the  time  that  he  ceases  to 
pay  interest  upon  the  mortgage  debt?  "It  seems  to  me,"  says  Lord 
Denman,  Chief  Justice,  "that  it  is  not  so.  The  possession  of  the -mort- 
gagor is  consistent  with  the  right  of  the  mortgagee ;  and,  therefore,  the 
possession  is  not  adverse  at  any  assignable  period,  unless  the  jury, 
from  renunciation  by  the  mortgagor  or  some  other  circumstances,  are 
induced  to  find  the  fact  of  adverse  possession."'" 

Where  the  owner  of  the  equity  of  redemption  had  been  the  mort- 
gagee's agent  in  selling  the  land,  and  in  taking  a  mortgage  for  a  bal- 
ance of  the  purchase-money,  and  had  afterward  purchased  the  land, 
but  concealed  the  transaction  from  his  principal,  and  always  held  him- 
self out  to  his  principal  as  being  true  to  the  confidential  relation  as 
his  agent,  and  never  claimed  any  interest  in  the  land,  and  the  principal 
never  canceled  the  agent's  power  of  attorney  or  learned  of  his  un- 
faithfulness, it  was  held  that  the  agent's  possession  of  the  land  was 
not  adverse,  and  that  though  the  notes,  to  secure  which  the  mortgage 
was  given,  had  been  barred  by  the  statute  of  limitations,  the  right  of 
action  on  the  mortgage  was  not  barred.'"'  Possession  by  one  who 
has  entered  upon  the  land,  under  a  contract  with  the  mortgagor  to 
pay  off  the  mortgage  debt,  is  not  adverse  to  the  mortgagee.'^ 

It  is  not  material  to  make  out  that  the  mortgagor's  possession  from 
that  time  is  actually  adverse  to  the  right  of  the  mortgagee,  if  it  is  from 
that  time  without  recognition  of  it.  It  is  deemed  adverse  in  law  after 
breach  of  the  condition.'^ 

The  period  of  limitation  runs,  of  course,  from  the  time  when  the 
mortgagee's  right  of  action  accrues,  and  not  from  the  date  or  delivery 

''Grether  v.  Clark,  75  Iowa  383,  and  in  a  late  case  Lord  Tenterden 

39  N.  W.  655,  9  Am.  St.  491.  said  that  his  situation  was  of  a  pe- 

"^  Jones  V.  Williams,  5  Ad.  &  El.  culiar  character    But  it  is  clear  that 

291.     Mr.  justice  Patterson  in  this  his  possession  is,  at  all  events,  not 

case  said:    "One  is  much  at  a  loss  as  adverse  to  the  title   of  the   mort- 

to  the  proper  terms  in  which  to  de-  gagee." 

scribe  the  relation  of  mortgagor  in  '"Combs  v.  Goldsworthy,  109  Mo. 

possession  and  mortgagee.    In  Par-  151,  18  S.  W.  1130. 

tridge  v.  Bere,  5  B.  &  Aid.  604,  such  "  Wilkerson  v.  Allen,  67  Mo.  502. 

mortgagor  is  held  to  be  tenant  to  "Wilkinson  v.  Flowers,  37  Miss. 

the  mortgagee;  sometimes  he  is  said  579,  75  Am.  Dec.  78. 
to  be  the  bailiff  of  the  mortgagee; 

55 — Jones  Mtg.— Vol.  II. 
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of  the  mortgage."  Wlien  a  mortgage  is  payable  in  instalments  fall- 
ing due  at  different  times,  the  mortgagor's  possession  is  not  adverse 
until  the  maturity  of  the  last  instalment.  The  condition  of  the  mort- 
gage in  such  case  is  a  continuing  one,  and  the  mortgagee  may  await 
the  maturity  of  the  last  note  before  an  entry  and  sale,  or  before  treat- 
ing the  nonpayment  of  the  earlier  instalments  as  a  forfeiture  of  the 
mortgage.'^* 

"When  a  mortgage  is  in  the  form  of  an  absolute  conveyance  and  the 
grantor  continues  in  possession,  such  possession  is  not  adverse,  so  as 
to  start  the  running  of  the  statute  of  limitations,  until  the  grantor 
disclaims  the  trust  relation  of  his  possession,  and  gives  notice  of  that 
fact  to  the  grantee.''^ 

If  the  grantee  enters  into  possession  under  an  absolute  deed  and 
holds  the  same  continuously  for  the  statutory  period  of  limitation, 
without  in  any  way  recognizing  the  title  of  the  grantor,  a  bill  in  equity 
to  establish  such  deed  to  be  a  mortgage  is  barred.'^' 

§  1211a.     What  constitutes  disseisin  of  mortgagee  by  mortgagor. — 

To  constitute  a  disseisin  of  the  mortgagee  by  the  mortgagor,  the  claim 
of  the  latter  must  be  adverse  to  the  mortgagee's  title,  and  this  claim 
must  in  some  way  be  made  known  to  the  mortgagee.  It  has  even  been 
said  that  "a  mortgagor,  especially  after  entry,  can  not  disseise  his 
mortgagee,  or  defeat  his  right  of  possession.  All  such  acts  are  held 
to  be  done  in  subordination  to  the  title  of  his  mortgagee.'"''  It  is  at 
any  rate  well  settled  that  the  mortgagee  must  be  informed  of  the 
claim  adverse  to  the  mortgage  before  the  disseisin  begins.^*  The  dis- 
claimer should  be  brought  to  the  actual  knowledge  of  the  mortgagee 
or  it  should  be  so  open,  notorious  and  unequivocal  that  a  reasonably 
prudent  man  would  be  imputed  with  the  knowledge  that  the  posses- 
sion of  th°  mortgagor  was  adverse.''    It  has  been  held,  too,  that  "ex- 

'» Delano  v.  Smith,  142  Mass.  490,  305;    Murphy  v.   "Welch,   128  Mass. 

8  N.   B.  644;    Prouty  v.   Eaton,  41  489;    Sheridan    v.    Welch,    8    Allen 

Barb.   (N.  Y.)   409.  (Mass.)  166;  Tripe  v.  Marcy,  39  N. 

"Parker  v.  Banks,  79  N.  Car.  480.  H.  439;  Parker  v.  Banks,  79  N.  Car. 

'=Flynn  v.  Lee,  31  W.  Va.  487,  7  480;   Martin  v.  Jackson,  27  Pa.  St. 

S.  E.  430.  504;  Maxwell  v.  Hartmann,  50  Wis. 

"Richter  v.  Noll,  128  Ala.  198,  30  660,  8  N.  W.  103. 
So.  740.  "Elsberry  v.  Boykin,  65  Ala.  336; 

"Lennon     v.     Porter,     5     Gray  Boyd  v.   Beck,   29   Ala.   703;    Duke 

(Mass.)   318.     See  ante  §  703.  v.  State,  56  Ark.  485,  20  S.  W.  600; 

"Zeller  v.  Eckert,  4  How.  (U.  S.),  Coldcleugh  v.  Johnson,  34  Ark.  312; 

289,  11  L.  ed.  979;  Coyle  v.  Wilkins,  Raynor   v.    Drew,    72    Cal.    307,    13 

57  Ala.  108;  Coldcleugh  v.  Johnson,  Pac.  866;   Medley  v.  Elliott,  62  111. 

34  Ark.  312;    Medley  v.  Elliott,  62  532;  Eyerman  v.  Piron,  151  Mo.  107, 

111.  532;    Holmes  v.   Turner's  Palls  52  S.  W.  229;  Tripe  v.  Marcy,  39  N. 

Lumber  Co.,  150  Mass.  535,  23  N.  E.  H.  439;   Williams  v.  Kerr,  113  N. 
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elusive  possession  by  a  mortgagor,  and  those  claiming  under  him, 
with  a  claim  of  exclusive  ownership,  does  not  of  itself  amount  to  a 
disseisin  of  the  mortgagee,  so  as  to  invalidate  a  transfer  of  the  mort- 
gage title,"  or  the  valid  execution  of  a  power  of  sale  contained  in  a 
mortgage.'" 

§  1212.  Operation  of  statute  where  mortgagor  has  not  been  in  pos- 
session.— If  the  mortgagor  has  not  been  in  possession  of  the  mortgaged 
land,  the  debt  being  unpaid,  the  right  to  foreclose  is  not  barred  by 
the  lapse  of  the  statutory  period  of  limitation.  This  condition  of 
things  frequently  happens  when  the  mortgaged  lands  are  wild  and 
unimproved.  The  lapse  of  thirty  years  has  been  held  to  be  no  bar  to 
a  foreclosure  in  such  a  case.*^  Even  the  lapse  of  thirty-five  years, 
during  the  most  of  which  period  the  mortgagor  was  out  of  the  state 
and  had  apparently  abandoned  his  equity  of  redemption,  and  the 
mortgagee  had  asserted  his  claim  by  the  sale  of  a  part  of  the  prem- 
ises, and  by  paying  taxes  every  year  on  the  remainder,  was  held  not 
to  bar  him.'^ 

§  1213.  Accrual  of  right  of  action  where  mortgage  one  of  indem- 
nity.— If  the  mortgage  be  one  of  indemnity  to  a  surety,  his  right  of 
action  does  not  accrue  until  he  has  paid  the  debt  which  the  mortgage 
was  given  to  secure  him  against,  and  therefore  the  time  of  limitation 
for  his  bringing  an  action  to  foreclose  the  mortgage  commences  to 
run  .only  fronn  that  time.'^ 

§  1214.    Rule  where  debt  barred  by  special  statute  of  limitations. — 

The  same  rule  applies  in  ease  of  a  debt  barred  by  a  special  statute  of 
limitations.  Thus,  the  rule  applies  to  a  particular  statute  limiting 
the  time  within  which  claims  against  the  estate  of  a  deceased  per- 
son must  be  presented  or  sued.  The  debt  is  not  paid  or  satisfied  by 
failure  to  present  or  sue  it  within  the  time  limited;  and  the  remedy 
on  the  mortgage  may  still  be  pursued,^*  though  the  mortgagee's  right 

Car.  306,  18  S.  E.   501;   Martin  v.  »=  M'Lean   v.   Ragsdale,    31    Mass. 

Jackson,  27  Pa.  St.  504,  67  Am.  Dec.  701. 

489;  Flynn  V.  Lee,  31  W.  Va.  487,  7  '^Sichel   v.   Carillo,   42    Cal.   493. 

S.  E.  430.  In  this  case  the  mortgage  was  given 

'"Johnson  v.  Bean,  119  Mass.  271;  to  secure  the  note  of  another  person, 

Lincoln  v.  Emerson,  108  Mass.  87;  so  that  there  was  no  personal  lia- 

Hunt    V.    Hunt,    14    Pick.    (Mass.)  bllity  of  the  mortgagor.    When  the 

374.  maker  of  the  note  and  mortgage  are 

**  Chouteau   v.   Burlando,   20   Mo.  the  same  person,  the  court  say  it 

482.  may  be  that  it  would  be  necessary 

"Locke  v.  Caldwell,  91  111.  417.  to  present  the  claim  to  prevent  a 
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to  have  decedent's  other  estate  applied,  on  any  deficiency  that  may 
remain  after  exhausting  the  land,  is  barred  by  failure  to  present  the 
claim  within  the  time  limited.*^ 

§  1214a.  Bill  to  have  mortgage  canceled  after  mortgage  barred  by 
statute. — A  bill  in  equity  to  have  the  mortgage  canceled  and  *o  re- 
move the  cloud  from  the  title  may  be  maintained  by  the  mortgagor 
or  by  his  vendee  or  mortgagee  after  the  mortgage  has  become  barred 
by  the  statute.  The  title  is  then  clouded  vrith  an  invalid  lien,  and 
any  party  interested  in  the  title  is  entitled  to  have  the  cloud  re- 
moved.'" 

§  1214b.     Plea  by  subsequent  purchasers  and  third  parties. — The 

privilege  of  the  plea  of  the  statute  of  limitations  may  be  set  up  not 
only  by  the  mortgagor  but  by  a  subsequent  purchaser  of  the  prop- 
erty. In  the  latter  case  the  plea  must  show  that  the  action  is  barred 
as  between  the  parties  to  the  debt,  because  it  is  that  debt  the  pur- 
chaser has  to  pay."' 

Generally,  however,  the  privilege  is  regarded  as  a  personal  one, 
which  the  mortgagor  may  avail  himself  of  or  not,  as  he  may  choose, 
and  a  subsequent  purchaser  can  not  have  a  foreclosure  sale  set  aside 
because  the  mortgagor  did  not  plead  the  bar  of  the  statute.*'  A  third 
person  can  not  interpose  the  defense.''  The  statute  can  only  be  set 
up  by  the  mortgagor,  or  by  some  one  claiming  under  him.  Certainly, 
when  the  statute  is  not  available  for  him,  it  is  not  available  for  any 
other  person.  Thus  it  can  not  be  interposed,  by  the  holder  of  a  tax- 
bar,  and  keep  the  remedy  alive  as  to  N.  E.  197;  Allen  v.  Moer,  16  Iowa 
the  debt.  In  order  to  uphold  the  rem-  307;  Willard  v.  Van  Leeuwen,  56 
edy  on  the  mortgage.  This,  how-  Mich.  15,  22  N.  W.  185;  Fisher  v. 
ever,  would  be  on  account  of  the  Mossman,  11  Ohio  St.  42;  Diity  v. 
exceptional  character  of  the  statutes  Graham,  12  Tex.  427,  62  Am.  Dec. 
of  limitation  in  that  state,  and  oi'    534. 

the  exceptional  views  taken  there  "  Scammon  v.  Ward,  1  Wash.  St. 
of  the  force  and  effect  of  the  mort-  179,  23  Pac.  339. 
gage.  The  rule  stated  in  the  text  "Fox  v.  Blossom,  17  Blatchf.  (U. 
is  of  general  application,  and  with-  S.)  352.  See  also  Delano  v.  Smith, 
out  any  such  qualification  else-  142  Mass.  490,  8  N.  E.  644. 
where.  In  Texas,  under  special  re-  "  Ewell  v.  Daggs,  108  U.  S.  143,  2 
quirement  of  statute,  the  debt  must     Sup.  Ct.  408. 

be  presented  against  the  estate  of  "  Sanger  v.  Nightingale,  122  U.  S. 
the  deceased  before  any  action  can  176,  7  Sup.  Ct.  1109;  Gault  v.  Equi- 
be  had  on  the  mortgage.  Graham  table  Trust  Co.,  100  Ky.  578,  38  S. 
V.  Vining,  1  Tex.  639.     See  also  Mc-     W.  1065. 

Clure  V.  Owens,  32  Ark.  443 ;  Rich-  ^  Waterson  v.  Kirkwood,  17  Kans. 
ardson  v.  Hickman,  32  Ark  406;  9;  Baldwin  v.  Boyd,  18  Nebr.  444, 
Waughop  V.  Bartlett,  165  111.  124,  46     25  N.  W.  580. 


869  GENERALLY  §    1214d 

title,  to  a  note  and  mortgage  not  barred  at  the  commencement  of  the 
action  against  the  original  mortgagor."" 

§  1214c.  Plea  by  junior  mortgagee. — A  renewal  by  partial  payment 
or  a  new  promise  will  revive  the  mortgage  as  against  a  junior  mort- 
gagee whose  mortgage  was  taken  before  the  statute  of  limitations  ran 
against  the  prior  mortgage,  if  no  new  equities  were  acquired  by  the 
junior  mortgagee  after  the  statute  had  run  and  before  the  debt  was 
renewed.  The  junior  mortgagee,  after  the  bar  of  the  statute  has  been 
removed  by  the  new  promise,  is  in  no  different  condition  than  he  was 
when  he  acquired  his  interest.®^  A  junior  mortgagee  may,  however, 
invoke  the  aid  of  the  statute  of  limitations  as  against  a  prior  mortgage 
which  has  been  barred  by  the  statute.  After  the  junior  mortgagee's 
right  has  attached,  it  would  seem  that  the  mortgagor  may  not  allow 
extension  reviving  the  lien  of  the  senior  mortgage  without  the  con- 
sent of  the  junior  mortgagee.'^ 

§  1214d.  Laches  to  bar  foreclosure. — ^A  suit  to  foreclose  a  mort- 
gage is  equitable  in  its  nature  and  hence  is  subject  to  the  doctrine  of 
laches.  While  express  limitation  statutes  have  somewhat  modified  the 
position  of  courts  in  equitable  actions,  nevertheless  the  exercise  of  its 
judgment  to  deny  relief  in  cases  of  unjustifiable  delay  to  enforce  a 
right  is  not  entirely  taken  away  by  such  statutes."^  "Mere  delay  within 
the  statutory  period  of  limitation  is  not  in  itself  considered  sufficient 
to  bar  the  enforcement  of  a  right,  but  if  gross  neglect  has  operated 
to  lead  the  other  party  into  a  position  where  enforcement  of  the  as- 
serted right  would  operate  to  prejudice  the  other's  beneficial  interests, 
then  equity  charges  the  result  to  the  negligent  party  and  precludes 
him  from  asserting  his  right  by  refusing  him  the  use  of  the  courts 
to  enforce  it."°*  Generally,  however,  delay  not  accompanied  by  cir- 
cumstances which  in  some  way  establish  inexcusable  negligence  which 
will  result  in  giving  the  party  in  fault  an  unfair  advantage,  or  which 
will  produce  injustice  in  some  way,  is  ordinarily,  when  standing  alone, 

■"Ordway  v.  Cowles,  45  Kans.  447,  165,  104  Pac.  117,  26  L.  R.  A.    (N. 

25  Pac.   862.  S.)    898. 

"*  Hughes   V.    Edwards,    9    Wheat.  »=  Swinley  v.  Force,  78  N.  J.   Eq. 

(U.  S.)   489;   Kerndt  v.  Porterfield,  52,  78  Atl.  249;  Bur  v.  Bong  (Wis.), 

56  Iowa  412,  9  N.  W.  322;  Whitacre  150  N.  W.  431. 

V.   Fuller,   5   Minn.   508;    Heyer  v.  "Bur  v.  Bong  (Wis.),  150  N.  W. 

Pruyn,  7  Paige   (N.  Y.)   465;  Ware  431.     But  see  de   Nohle  v.   Gallar- 

v.   Bennett,   18   Tex.   794;    Johnston  do  y  Seary,  223  V.  S.   65,   32   Sup. 

V.  Lasker  Real  Est.  Assn.,  2  Tex.  Ct.  194,  56  L.  ed.  353;   Montgomery 

Civ.  App.  494,  21  S.  W.  961.  v.   Gantt   Mercantile   Co.,   100  Ark. 

« Boucofski  V.  Jacobsen,  36  Utah  629,  140  S.  W.  260. 
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not  enough  to  prevent  relief  on  the  ground  of  laches."^  ITeither  is 
the  defense  of  great  force  where  the  party  invoking  it  is  as  blame- 
worthy as  his  opponent.'"  There  was  a  case  of  laches  where  a  mort- 
gage was  not  recorded  for  nine  years  and  no  lien  was  asserted  or  dis- 
closed under  it,  and  in  the  meantime  an  innocent  third  person  pur- 
chased the  property  and  had  a  fraudulent  conveyance  thereto  can- 
celed with  the  knowledge  of  the  mortgagee  and  the  land  partitioned.'^ 
The  owner  of  land  is  not  guilty  of  laches  which  would  prevent  him 
from  asserting  the  invalidity  of  a  mortgage  thereon  in  a  suit  to  fore- 
close because  he  may  not  have  taken  any  steps  to  avoid  the  mortgage.'* 

« Johnson  v.  Cook,  179  Mich.  117,  "  Sturdivant    v.    Cook,    81    Ark. 

146  N.  W.  343;  Utah  Commercial  &c.  279,  98  S.  W.  964. 

Bank  v.  Fox,  40  Utah  205,  120  Pac.  "  Burns  v.  Cooper,  140  Fed.  273. 

840.  See  also  Phelps  v.  WolH,  74  Nebr. 

« London  &c.  Bank  v.  Horton,  126  44,  103  N.  W.  1062. 
Fed.  593. 
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EEMEDIES  FOE  ENFORCING  A  MOETGAGE 

I.  Are  Concurrent,  §§  1315-1319 

II.  Personal  Remedy  Before  Foreclosure,  §§  1330-1336 

III.  Personal  Remedy  After  Foreclosure,  §§  1337-1238b 

IV.  Sale  of  Mortgaged  Premises  on  Execution  for  Mortgage  Debt, 

§§  1329-1330 
V.    Remedy  as  Affected  by  Banhruptcy,  §§  1331-1336 

I.    Are  Concurrent 

Section  Section 

1215.  Right  of  mortgagee  to  pursue     1217a.  Right  to  foreclose  under  In- 

remedles     concurrently     or  strument  containing  power 

successively.  of  sale. 

1216.  Rule    exception    to    principle     1218.  Waiver   of   right   to   foreclose 

against     multiplicity     of  by  pursuing  other  remedies. 

suits.  1219.  Payment    to    discharge    judg- 

1217.  Right  to   maintain   creditor's  ment. 

bill. 

§  1215.  Right  of  mortgagee  to  pursue  remedies  concurrently  or 
successively, — Where  there  is  no  prohibition  by  statute  the  mortgagee 
may  pursue  all  his  remedies  concurrently  or  successively.^    He  may  at 

'Gilman  v.  111.  &  Miss.  Tel.  Co.,  Ch.  87;  Smith  Charities  v.  Con- 
91  U.  S.  603;  Morrison  v.  Buckner,  noUy,  157  Mass.  272;  Burtis  v.  Brad- 
Hemp.  (U.  S.)  442;  Hughes  v.  Ed-  ford,  122  Mass.  129;  Draper  v. 
wards,  9  Wheat.  (U.  S.)  489;  Mor-  Mann,  117  Mass.  439;  Torrey  v. 
ris  V.  Fidelity  Mtg.  Bond  Co.  (Ala.),  Cook,  116  Mass.  163;  Heburn  v. 
65  So.  810;  Winter  v.  Montgomery  Warner,  112  Mass.  271;  Montague 
Cooperage  Co.,  169  Ala.  628,  53  So.  v.  Dawes,  12  Allen  (Mass.)  397; 
905;  Allen  v.  Pierce,  163  Ala.  612,  Ely  v.  Ely,  6  Gray  (Mass.)  439; 
50  So.  924,  136  Am.  St.  92;  Scott  v.  Wilkinson  v.  Flowers,  37  Miss.  579, 
Ware,  64  Ala.  174;  Micou  v.  Ash-  75  Am.  Dec.  79;  Colby  v.  McClin- 
urst,  55  Ala.  607;  Very  v.  Watkins,  took,  68  N.  H.  176,  40  Atl.  397,  73 
18  Ark.  546;  Coit  v.  Fitch,  Kirby  Am.  St.  557;  Pratt  v.  Huggins,  29 
(Conn.)   254,  1  Am.  Dec.  20;   Clark  Barb.  (N.  Y.)  277;  Jackson  v.  Hull, 

V.  Havard,  122  Ga.  273,  50  S.  E.  108;  10  Johns.  (N.  Y.)  481;  Jones  v. 
Hazle  V.  Bondy,  173  111.  302,  50  N.  Conde,  6  Johns.  Ch.  (N.  Y.)  77; 
E.  671;  Henry  v.  Hodge,  171  111.  Smith  v.  Shuler,  12  S.  &  R.  (Pa.) 
App.  10;  Cross  v.  Burns,  17  Ind.  240;  Lee  v.  Security  Bank  &c.  Co., 
441;  Brown  v.  Cascaden,  43  Iowa  124  Tenn.  582,  139  S.  W.  690;  Steph- 
103;  Banta  v.  Wood,  32  Iowa  469;  ens  v.  Green  County  Iron  Co.,  11 
Knetzer  v.  Bradstreet,  1  Greene  Heisk.  (Tenn.)  71;  Delespine  v. 
(Iowa)  382;  Wilhelm  v.  Lee,  2  Md.  Campbell,  52  Tex.  4;  Strong  v. 
Ch.  322;   Brown  v.  Stewart,  1  Md.  Strong,  2  Alk.   (Vt.)   373;   Whipple 

871 
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the  same  time  sue  the  mortgagor  in  an  action  at  law  upon  the  note, 
or  other  personal  debt;  may  enter  to  foreclose,  and  file  a  certificate 
thereof;  may  maintain  a  writ  of  entry  or  ejectment  to  recover  posses- 
sion of  the  land,  and  a  bill  in  equity  to  foreclose  the  mortgage.  Ee- 
covery  of  judgment  upon  the  note  does  not,  without  payment,  take 
it  out  of  the  mortgage,  or  bar  proceedings  to  foreclose.  The  cause 
of  action  on  the  debt  is  personal  against  the  person  and  property  of 
the  debtor;  and  the  proceedings  to  foreclose  are  to  enforce  the  lien 
upon  the  debtor's  real  estate  which  he  has  charged  with  the  payment 
of  the  debt.^  A  mortgagee  who  has  been  fraudulently  induced  to  lend 
money  on  land  in  excess  of  its  value  may  retain  and  enforce  his  se- 
curity against  the  land,  and  at  the  same  time  maintain  an  action 
against  the  borrower  to  recover  damages  for  the  fraudulent  repre- 
sentations.^ The  mortgage  and  the  evidence  of  debt  are  usually  sep- 
arate instruments  and  afEord  independent  remedies.  The  mortgage 
may  be  wholly  discharged  or  released  without  affecting  the  personal 
liability  of  the  mortgagor ;  and  on  the  other  hand,  the  personal  liabil- 
ity may  be  terminated  by  the  statute  of  limitations,  or  by  a  discharge 
in  bankruptcy  or  insolvency,  or  may  be  waived  in  any  manner,*  without 
extinguishing  the  mortgage.'  Such  is  also  the  case  if  the  mortgage 
note  be  made  invalid  by  alteration.*  So  long  ago  as  the  case  of 
Burnell  v.  Martin,''  Lord  Mansfield  declared  that  "it  had  been  settled 
over  and  over  again  that  a  person  in  such  case  is  at  liberty  to  pursue 
all  his  remedies  at  once."  He  may  pursue  his  legal  and  equitable  rem- 

V.  Barnes,  21  Wis.  327;  Knox  v.  Gal-  pended  pending  foreclosure  proceed- 

ligan,  21  Wis.  470;   Wiswell  v.  Bax-  ings.     Steele  v.  Kent  Circuit  Judge, 

ter,   20  Wis.   680;    Burnell  v.   Mar-  109  Mich.  647,  67  N.  W.  963. 

tin,  2  Doug.  417;   Garforth  v.  Brad-  "Union    Cent.    Life    Ins.    Co.    v. 

ley,  2  Ves.  Sen.  678.    In  the  present  Schidler,  130  Ind.  214,  29  N.  E.  1071. 

state  of  the  law,  when  there  is  no  Per   Miller,   J.:     "We   know   of   no 

prohibition  by  statute,  it  is  compe-  rule  of  law  that  would  prevent  the 

tent   for   the   mortgagee  to   pursue  application,  to  this  transaction,  of 

three   remedies   at   the   same   time,  the  ordinary  rule  that  a  defrauded 

Mr.  Justice  Swayne  in  Gilman  v.  111.  party  may  affirm  the  contract  by  re- 

&  Miss.  Tel.  Co.,  91  U.  S.  603.  taining  that  which  he  has  received, 

^Conn.  Mut.  L.  Ins.  Co.  v.  Jones,  and  suing  for  the  damages  he  has. 

1  McCrary  (U.  S.)  388;  Maxwell  v.  sustained  by  reason  of  the  fraud." 

Home  F.  Ins.  Co.,  57  Nebr.  207,  77  ■'Hersner  v.  Martin,  8  Wash.  698, 

N.  W.  681;  Jones  v.  Burtis,  57  Nebr.  36  Pac.  1096. 

604,  78  N.  W.  261;  Bradfleld  V.  Hale,  "^Buchanan   v.   Berkshire   L.    Ins. 

67  Ohio  St.  316,  65  N.  E.  1008.   That  Co.,    96    Ind.    510,    519;    Thayer   v. 

mortgagee  may  maintain  ejectment,  Mann,  19  Pick.   (Mass.)  535;  Toplis 

see  Haggart  v.  Wilczinski,  143  Fed.  v.  Baker,  2  Cox  123. 

22;     Freeman    v.    Cunningham,    57  "Gillette   v.    Smith,    18   Hun    (N. 

Miss.    67;     Buckley    v.    Daley,    45  Y.)    10. 

Miss.  338.     In  Michigan  the  remedy  '  2  Doug.  417. 
by  suit  at  law  is  by  statute  sus- 
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edies  at  the  same  time ;  he  may  foreclose,  take  possession  of  the  estate, 
or  bring  ejectment  for  it,  and  sue  the  mortgagor  on  his  covenant  or 
other  obligation  for  the  debt.*  When  not  restrained  from  entering 
he  may  maintain  ejectment  without  previous  demand  of  payment, 
or  entry,  or  notice  to  quit."  One  claiming  through  a  Junior  incum- 
brancer may  not,  however,  maintain  ejectment  against  persons  who 
claim  under  the  foreclosure  of  a  prior  incimibrance.^"  After  a  mort- 
gage is  due,  the  mortgagee  may  at  any  time,  without  notice  or  demand 
of  paym^ent,  take  proceedings  to  collect  the  debt  or  to  realize  his 
security.^^  But  in  those  states  in  which  the  practice  is  established, 
that  in  a  foreclosure  suit  the  mortgagee  is  entitled  to  a  personal  judg- 
ment for  a  deficiency  remaining  after  a  sale  of  the  property,  it  would 
seem  that  an  action  at  law  to  recover  the  debt  should  not  be  allowed 
concurrently  with  an  equitable  suit  for  foreclosure  by  sale.^^  An  ab- 
solute deed  which,  in  effect,  is  a  mortgage  must  be  foreclosed  as  such.^' 
When  a  mortgage  is  given  by  a  corporation  to  secure  a  large  loan 
it  is  usual  to  divide  the  mortgage  debt  into  numerous  bonds  or  notes, 
which  are  payable  to  bearer  and  are  transferred  by  delivery,  and  are 
widely  distributed,  while  the  mortgaged  property  is  held  by  trustees 
for  the  protection  of  all  the  numerous  holders.  In  such  case,  while  the 
individual  bondholders  may  obtain  judgments  for  their  several  bonds, 
they  can  not  levy  execution  upon  the  mortgaged  property  and  acquire 
a  preference  over  other  bondholders  secured  by  the  same  mortgage.^* 
The  mortgage  security  must  usually  be  enforced  by  the  trustees  of  the 
mortgage  title,  though  in  certain  contingencies,  as  when  the  trustees 
neglect  or  refuse  to  perform  the  trust,  individual  bondholders  may  in- 
stitute proceedings  to  foreclose  the  mortgage.  But  they  must  do  this 
in  behalf  of  all  the  bondholders. 

§  1216.     Rule  exception  to  principle  against  multiplicity  of  suits. — 

This  rule  is  an  exception  to  the  general  principle  that  a  debtor  shall 
not  be  harassed  by  a  multiplicity  of  suits  for  the  same  debt  at  the 
same  time.  Lord  Eedesdale^''  states  the  general  rule  to  be,  that 
where  a  party  is  suing  in  equity  he  shall  not  be  allowed  to  sue  at 

"Cockell  T.  Bacon,  16  Beav.  158.  499,  9  S.  B.  587;  Bennett  v.  Ellis,  13 

"  New    Haven    Sav.    Bank    v.    Mc-  S.  Dak.  401,  83  N.  W.  429. 

Partlan,  40  Conn.  90.  "Williams  v.  Purcell  (Okla.),  145 

"Helnroth  v.  Frost,  250  111.  102,  Pac.  1151.     See  also  Lutz  v.  Hoyle 

95  N.  B.  65.  (N.  Car.),  83  S.  E.  749. 

"Letts  V.  Hutchins,  L.  R.  13  Eq.  "Jones  on  Corp.  Bonds  and  Mort- 

176;    Harris  v.  Mulock,  9  How.  Pr.  gages,  §  393. 

(N.  Y.)  402.  "^In  Schoole  v.  Sail,  1  Sch.  &  Lef. 

"Anderson  v.  Pilgram,  30  S.  Car.  176. 
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law  for  the  same  debt.  "But  the  ease  of  a  mortgagee  is  an  excep- 
tion to  this  rule;  he  has  a  right  to  proceed  on  his  mortgage  in  equity 
and  on  his  bond  at  law  at  the  same  time."  There  may  be  some  special 
equity  in  favor  of  the  mortgagor  which  will  make  an  exception  to  this 
rule  ;^°  and  in  some  states  this  right  of  concurrent  action  has  been  re- 
stricted by  statute.^^  But  it  is  to  be  remembered  that  state  laws  on 
this  subject,  as  well  as  others,  have  no  extra  territorial  effect.  Hence 
though  the  laws  of  the  state  of  the  execution  of  a  mortgage  may  forbid 
the  maintenance  of  separate  actions,  such  laws  may  not  be  invoked  in 
another  state  where  foreclosure  is  sought  and  where  the  property  is 
situated.^* 

§  1217.  Eight  to  maintain  creditor's  bill. — A  mortgagee  may  main- 
tain a  creditor's  bill  in  equity  to  reach  and  apply,  in  payment  of  his 
debt,  property  of  the  debtor  which  can  not  be  attached  or  taken  on 
execution.  This  remedy  is  in  the  nature  of  an  attachment  by  an  equi- 
table trustee  process ;  and  there  is  no  reason  why  it  should  not  be  pur- 
sued, just  as  the  mortgagee  might  make  direct  attachment  of  any  prop- 
erty other  than  the  mortgaged  estate.^* 

§  1217a.  Right  to  foreclose  under  instrument  containing  power  of 
sale. — A  mortgagee  may  foreclose  in  equity  though  the  mortgage  con- 
tains a  power  of  sale.  The  power  of  a  court  to  foreclose  is  not  de- 
rived from  the  power  of  sale  in  the  mortgage.  It  could  decree  fore- 
closure, if  the  instrument  contained  no  such  power.  A  court  acts,  in 
such  a  case,  under  its  general  equity  jurisdiction,  and  proceeds  to 
grant  relief,  irrespective  of  the  stipulations  contained  in  the  power  of 
sale.^"  The  mortgagee  may  not,  however,  foreclose  and  exercise  the 
power  of  sale  at  the  same  time.^^ 

§  1218.    Waiver  of  right  to  foreclose  by  pursuing  other  remedies. — 

The  right  to  foreclose  is  not  waived  or  impaired  by  the  recovery  of 

"Newbold  v.  Newbold,  1  Del.  Ch.  "Tucker  v.  McDonald,  105  Mass. 

310;  Booth  v.  Booth,  2  Atk.  343.  423;    Palmer  v.  Foote,  7  Paige   (N. 

"See  post  §  1223.  A  statute  Y.)  437. 
against  pursuing  two  remedies  at  *■  Palmer  v.  Sulzhy  (Ala.),  64  So. 
the  same  time  not  violated  by  the  368;  Sprague  v.  Hart,  11  Cal.  App. 
bringing  of  foreclosure  proceedings  782,  106  Pac.  590;  Jones  v.  Will- 
while  the  party  was  asserting  a  iams,  155  N.  Car.  179,  71  S.  E.  222, 
claim  in  condemnation.  In  re  Ninth  36  L.  R.  A.  (N.  S.)  426n;  McLarty 
Avenue  North  in  City  of  Seattle  v.  Urquhart,  153  N.  Car.  339,  69  S. 
(Wash.),   139   Pac.   219.  E.    245. 

^^  London  &c.  Bank  v.  Horton,  126  "^Openshaw   v.   Dean    (Tex.   Civ. 

Fed.  593.     See  also  Mantle  v.  Dab-  App),  125  S.  W.  989. 
ney,  47  Wash.  394,  92  Pac.  134. 
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a  judgment  at  law  upon  the  mortgage  debt.^^  The  causes  of  action 
are  not  legally  the  same;  one  is  a  personal,  the  other  a  real  action. 
Obtaining  a  judgment  on  the  note  does  not  take  it  out  of  the  mort- 
gage j^^  and  while  it  remains  ninsatisfied  the  conditional  judgment 
in  the  suit  to  foreclose  must  be  entered  the  same  as  if  the  note  had 
not  been  the  subject  of  a  suit.  Nor  does  a  provision  in  the  mortgage, 
that  in  case  of  a  breach  of  the  condition  the  mortgagee  may  enter 
and  receive  the  rents  and  profits  for  his  indemnity,  prevent  a  fore- 
closure and  sale  as  in  other  cases.  ^*  The  judgment  in  a  foreclosure 
suit  and  the  judgment  in  a  suit  upon  the  note  secured  may  each  be  for 
the  full  amount  of  the  debt.''^  The  fact  that  the  mortgagee  has  proved 
his  claim  against  the  estate  of  his  deceased  mortgagor  and  obtained 
an  order  for  its  pajonent  does  not  constitute  a  bar  to  a  proceeding  to 
foreclose  the  mortgage.^"  On  the  other  hand,  the  mortgage  creditor 
is  not  barred,  in  his  action  to  foreclose  his  mortgage,  by  reason  that 
he  has  not  proved  his  claim  against  the  estate  of  a  deceased  debtor 
and  there  has  been  a  final  settlement  of  that  estate.^'  On  the  death 
of  the  mortgagee,  pending  foreclosure,  his  personal  representative 
should  be  substituted  and  the  suit  proceed  without  abatement.^*  It 
is  sometimes  provided  that  the  mortgage  shall  not  be  foreclosed 
until  the  personal  remedy  is  first  had.  A  stipulation  in  such  a  mort- 
gage, that  the  property  of  the  makers  of  the  note  should  be  exhausted 
before  foreclosure,  is  complied  with  when  a  judgment  has  been  ob- 
tained on  the  note  and  the  execution  has  been  returned  unsatisfied  for 
want  of  property.  The  creditor  is  not  bound  to  try  to  collect  the  judg- 
ment out  of  the  equities  of  the  judgment  debtors  in  the  mortgaged 
premises,  or  out  of  other  property,  when  these  are  wholly  insufScient.^" 

§  1219.  Payment  to  discharge  judgment. — Subsequent  payment 
will  discharge  both  the  judgment  against  the  person  and  that  against 
the  property.^"    Satisfaction  of  the  debt  in  whatever  way  it  be  made, 

"Home  V.  Seisel,  92  Ga.  683,  19  ="  Colby  v.  McClintock,  68  N.  H. 

S.  E.  709;   Karnes  v.  Lloyd,  52  111.  176,  40  Atl.  397. 

113;   Vansant  v.  Allmon,  23  111.  30,  ^^  Simms   v.   Richardson,   32   Ark. 

33;    Duck  v.  Wilson,  19   Ind.   190;  297;  Jones  v.  Null,  9  Nebr.  57,  1  N. 

O'Leary  v.   Snediker,   16   Ind.   404;  W.  867. 

Banta  v.  Wood,  32  Iowa  469;  Wahl  "  McCallam  v.  Pleasants,  67  Ind. 

V.  Phillips,  12   Iowa  81;    Thornton  542;  Bell  v.  Hobaugh,  65  Ind.  598. 

V.    Pigg,    24    Mo.    249;    Gibson    v.  ^Haines    v.    Perkins,    155    Mich. 

Green,  89  Va.  524,  16  S.  E.  661.  417,  119  N.  W.  439. 

"See  ante  §  936.  '••Riblet  v.  Davis,  14  Ohio  St.  114. 

"Harking   v.   Forsyth,   11  Leigh  °°EIy  v.  Ely,  6  Gray  (Mass.)  439; 

(Va.)  294.  Colby  v.  McClintock,  68  N.  H.  176, 

40  Atl.  397.    See  ante  §  904. 
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whether  it  be  upon  a  judgment  at  law,  or  upon  a  decree  in  equity 
made  in  respect  of  the  same  mortgage,  satisfies  and  discharges  all  the^ 
proceedings  taken  to  enforce  the  debt  either  against  the  person  or' 
the  property .^^  Although  as  a  general  rule  a  mortgagor  upon  pay- 
ment of  the  mortgage  is  entitled  to  have  the  property  restored  or  re- 
leased to  him,  yet  this  right  can  not  be  claimed  after  a  sale  under  a 
power  when  suit  is  brought  upon  the  mortgage  debt  for  a  balance; 
remaining  unsatisfied  by  the  sale.^^ 

II.    Personal  Remedy  Before  Foreclosure 

Section  Section 

1220.  Action  on  note  without  fore-    1224.  Decree   of  foreclosure  as  bar' 

closure.  to  action  on  debt. 

1221.  No    necessity   that   holder   of    1225.  Express  covenant  to  pay. 

mortgage  wait  to  ascertain     1225a.  Mortgage   made   by  husband 
deficiency.  and   wife   on   land   of  one 

1222.  Pendency  of  suit  to  foreclose  spouse. 

as  bar  to  action  on  debt.  1225b.  Option  to  resort  to  addition- 

1223.  Statutes  limiting  right  to  con-  al  or  collateral  security. 

current  remedies.  1226.  Circumstances     that     exclude 

personal  remedy. 

J  1220.  Action  on.  note  'without  foreclosure. — ^When  not  prevented 
by  statute  the  holder  of  the  note  and  mortgage  is  not  required  first 
to  foreclose  the  mortgage  but  may  bring  his  action  on  the  note  alone.^ 
The  fact  that  the  mortgagor  has  sold  the  mortgaged  premises  to  a 
third  person  subject  to  the  mortgage  debt,  even  if  the  purchaser  has 
assumed  the  mortgage  debt,  does  not  change  the  right  of  the  holder 
to  pursue  the  personal  remedy.  The  debt  is  the  primary  obligation  be- 
tween the  parties,  and  the  note  is  the  primary  evidence  of  that  debt.'^ 
The  giving  of  a  mortgage  or  other  security  for  a  subsisting  debt  does 
not  extinguish  or  merge  the  personal  liability.  But  of  course  it  is 
competent  for  the  parties  to  agree  that  the  mortgagee  shall  look  only  to 
the  security  for  his  reimbursement,  and  that  the  debtor  shall  be  ab- 

«»Ryan  v.  Rice,  109  Ga.  448,  34  S.  932;  Rossiter  v.  Merriman,  80  Kans. 

E.  569;   Fairman  v.  Parmer,  4  Ind.  739,  104  Pac.  858;   Investment  Co.  v. 

436.  Law,    62    Kans.    193,    61    Pac.    745; 

"''Rudge  V.  Richens,  L.  R.  8  C.  P.  Lichty  v.  McMartin,  11  Kans.  565; 
358.  A  plea  to  this  effect  was  struck  Torrey  v.  Cook,  116  Mass.  163;  Ma- 
out  as  bad  and  dishonest.  comb  Sewer-Pipe  Co.  v.  Hanley,  61 

'  Morris  v.  Fidelity  Mtg.  Bond  Co.  Minn.  350,  63  N.  W.  744;    Riley  v. 

(Ala.),  65  So.  810;  CuUum  v.  Eman-  McCord,  24  Mo.  265;   Plank  v.  Hop- 

uel,   1   Ala.    23,    34   Am.    Dec.    757;  kins  (S.  Dak.),  151  N.  "W.  1017;  Citi- 

Jenkinson   v.   Ewing,   17    Ind.    505;  zens'  Nat.  Bank  v.  Abbott,  72  Wash. 

O'Leary   v.    Snediker,   16    Ind.   404;  73,  129  Pac.  1085. 
Des   Moines    Sav.    Bank   v.    Arthur        =Conn.  Mut.  L.  Ins.  Co.  v.  Jones, 

(Iowa),  143  N.  W.  556;   Oilman  v.  1   McCrary    (U.    S.)    388;    Neely  v. 

Heitman,  137  Iowa  3S6,  113  N.  W.  Black,  80  Ark.  212,  96  S.  W.  984; 
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solved  from  all  personal  obligation.'  Where  a  mortgage  is  made  to 
secure  a  note,  but  contains  a  stipulation  that  "general  execution  shall 
not  issue  herein,"  the  remedy  is  limited  to  the  property  alone.* 
When  there  is  no  such  stipulation  a  judgment  upon  the  note  may  be 
enforced  by  a  sale  of  the  mortgaged  land  upon  execution.^  Where 
a  mortgage  secures  the  note  of  a  third  person  the  mortgagor  can 
not  require  the  mortgagee  to  resort  to  the  note  before  proceeding 
upon  the  mortgage."  Even  a  surety  of  a  note  of  his  principal  secured 
by  a  mortgage  of  land  of  the  principal  has  no  right  to  demand  that 
ihe  holder  of  the  note  shall  first  exhaust  the  security  before  main- 
taining an  action  on  the  note  against  the  surety.'  The  fact  that  the 
mortgagor  has  conveyed  the  land  to  another  subject  to  the  mortgage 
■debt  does  not  affect  the  mortgagee's  right  to  bring  a  personal  action 
•on  the  note.^  That  the  equity  of  redemption  has  been  sold  on  execu- 
tion for  other  indebtedness  does  not  deprive  the  mortgagee  of  his  right 
to  sue  the  mortgagor  on  the  mortgage  note.  The  purchaser  at  such 
execution  sale  does  not  become  liable  to  the  mortgagor  for  the  mort- 
gage debt,  and  the  mortgagor  is  not  by  such  purchase  released  from  it 
either  at  law  or  in  equity."  The  general  rule  is  also  in  some  states 
xjhanged  by  statute.  Thus,  in  California,  Minnesota,  Kew  Jersey,  Ne- 
braska, Utah  and  Nevada,  an  action  can  not  be  maintained  on  a 
promissory  note  secured  by  a  mortgage,  until  the  mortgage  security 
is  exhausted.^"     Such  a  provision  may  be  waived  by  the  primary 

Vansant  v.  Allmon,  23  111.  30;   An-  "California:     Code    Civ.    Proc.    § 

thony    Investment    Co.    v.    Law,    62  720.    See  also  Stockton  Sav.  &  Loan 

Kans.   193,   61   Pac.   745;    Llchty   v.  Soc.  v.   Harrold,   127   Cal.   612,   617, 

McMartin,  11  Kans.  565;    Grable  v.  60  Pac.   165;    Bartlett  v.   Cottle,   63 

Beatty,  56  Nebr.  642,  77  N.  W.  49;  Cal.  866;  Johnson  v.  Lewis,  13  Minn. 

Hargreaves  v.  Menken,  45  Nebr.  668,  364;  Clapp  v.  Maxwell,  13  Nebr.  542, 

•63  N.  W.  951;   Meehan  v.  First  Nat.  14  N.  W.   653;    Weil  v.   Howard,  4 

Bank,  44  Nebr.  213,  62  N.  W.  490;  Nev.  384;    Hyman  v.  Kelly,  1  Nev. 

Frank  v.  Pickle,  2  Wash.  T.   55,   3  179;    Callan  v.  Bodine,  81  N.  J.  L. 

Pac.  584.  240,  79  Atl.   1057;    Boucofski  v.  Ja- 

=  Allison  V.  Hollembeak,  138  Iowa  cobsen,  36  Utah  165,  104  Pac.  117,  26 

-479,  114  N.  W.  1059;   Ball  v.  Wyeth,  L.  R.  A.   (N.  S.)   898.     In  Nebraska 

99    Mass.    338;    Muren   v.    Southern,  the  plaintiff  in  foreclosure  must  al- 

-Coal  &c.  Co.   (Mo.  App.),  160  S.  W.  lege  and  prove  that  no  proceedings 

.835.  at  law  have  been  had  for  the  mort- 

*Kennion  v.  Kelsey,  10  Iowa  443.  gage  debt.    McDowell  v.  Markey,  77 

^Hunt  V.  Bowman,  62  Kans.  448,  Nebr.  141,  108  N.  W.  152;  Baston  v. 

68  Pac.   747.  Lindego,  3  Nebr.   (Unof.)  786,  92  N. 

"Clare  Co.  Bank  v.  Goodman,  119  W.  1000.     Under  Comp.  Laws  Mich. 

Mich.  338,  78  N.  W.  135.  1897,  §   521,  no  foreclosure  may  be 

'Allen  V.  Woodard,  125  Mass.  400,  had  after  judgment  on  the  debt  se- 

.28  Am.  Rep.  250.  cured,  unless  the  sheriff  shall  have 

'Anthony    Inv.    Co.    v.    Law,    62  returned  an  execution   against  the 

2Cans.   193,   61  Pac.  745.  judgment  debtor  unsatisfied  in  whole 

"Rogers  y.  Meyers,  68  111.  92.  or  in  part  and  that  the  defendant 
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debtor. ^^  If,  in  consequence  of  the  illegality  of  the  sale,  the  property 
brings  less  than  its  value,  this  is  a  defense  to  an  action  for  the 
balance  due  on  the  note.^^ 

§  1221.  No  necessity  that  holder  of  mortgage  wait  to  ascertain  de- 
ficiency.— The  holder  of  the  mortgage  need  not  wait  to  ascertain 
the  amount  of  the  deficiency  by  a  sale  under  the  power,  or  even  that 
there  will  be  a  deficiency,  before  proceeding  to  enforce  the  personal 
liability  of  the  mortgagor  on  the  note  or  other  debt.  He  may  in  the 
first  place  sue  on  the  note  or  any  instalment  of  it,  if  due,  and  attach 
other  property  of  the  mortgagor,  and  afterward  proceed  to  sell  under 
the  power  contained  in  the  mortgage,  if  the  debt  be  not  satisfied.^* 
Of  course  this  right  must  yield  to  a  special  agreement  of  the  parties 
that  the  personal  liability  shall  not  be  enforced  until  the  remedy 
upon  the  property  is  first  exhausted.  When  the  security  for  a  debt 
is  in  the  form  of  a  deed  absolute,  which  is  in  fact  a  mortgage,  the 
mortgagee  may  sue  and  recover  upon  the  debt,  and  he  is  not  required 
to  reconvey  as  a  condition  precedent  to  the  recovery  of  a  judgment.^* 

§  1222.     Pendency  of  suit  to  foreclose  as  bar  to  action  on  debt. — 

N'either  is  the  pendency  of  a  suit  to  foreclose  the  mortgage  any  bar 
to  an  action  at  law  to  recover  the  debt  secured  by  it.^°  If  a  bill  of 
foreclosure  be  dismissed  on  the  merits,  this  is  no  bar  to  a  suit  on 
the  note,  for  the  debt  may  be  due  although  the  land  is  not  bound.^* 
Neither  is  a  judgment  against  the  validity  of  the  mortgage  neces- 
sarily a  bar  to  a  suit  upon  the  note.^'  The  mortgage  debt  may  be 
valid  although  the  mortgage  itself  be  illegal  and  void.^'  The  suit  at 
law  may  be  before,  at  the  time  of,  or  after  the  suit  in  equity.^* 
The  mere  filing  of  the  mortgage  debt  against  the  decedent  mort- 
gagor's estate  while  a  foreclosure  suit  is  pending  does  not  release  the 
mortgage,  or  prevent  a  foreclosure  of  it  by  action  or  by  other  mode  of 
foreclosure.^"    Upon  the  death  of  the  mortgagor,  the  holder  of  the 

has  only  the  mortgaged  property  out  ^=  Copperthwalt  v.  Dummer,  18  N. 

of  which  the  judgment  may  be  sat-  J.  L.  258. 

isfled.       Stegeman    v.     Fraser,  161  ^"Longworth  v.  Flagg,     10     Ohio 

Mich.  35,  125  N.  W.  769.    See  post  300. 

§  1223.  "Lander  v.  Arno,  65  Maine  26. 

"Martin  v.   Becker     (Cal.),     146  "Shaver  v.  Bear  River  &  Auburn 

Pac.  665.  Water  Min.  Co.,  10  Cal.  396. 

"Lowell  V.  North,  4  Minn.  32.  "Downing  v.  Palmateer,  1  T.  B. 

"Conn.  Mut.  L.  Ins.  Co.  v.  Jones,  Men.   (Ky.)    64. 

1  McCrary  (U.  S.)  388;  Colby  v.  Mc-  »Kohli  v.  Hall,  141  Ind.  411,  40 

Clintock,  68  N.  H.  176,  40  Atl.  397.  N.  E.  1060;   National  L.  Ins.  Co.  v. 

"Kingsbury    v.    Fisher,    4    Colo.  Fitzgerald,  61  Nebr.  692,  85  N.  W.. 

App.  431,  36  Pac.  309.  948. 
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mortgage  may  foreclose  it  without  proving  the  debt  against  the  mort- 
gagor's estate. ^^  If  he  waives  all  recourse  to  the  personal  obligation  of 
the  mortgagor,  he  is  not  barred  by  failure  to  commence  suit  within  the 
time  for  the  presentation  of  claims  against  the  deceased  mortgagor's 
estate.^''  Though  the  mortgagee  files  a  claim  of  several  items  against 
the  mortgagor's  estate,  and  one  of  the  items  is  a  mortgage  note,  and 
the  claim  is  allowed  to  an  amount  not  exceeding  the  items  other  than 
the  note,  parol  evidence  is  admissible  to  show  that  the  note  was  with- 
drawn before  the  adjudication,  and  was  not  passed  upon  by  the  pro- 
bate court.^^ 

§  1223.  Statutes  limiting  right  to  concurrent  remedies. — By  statute 
in  some  states  no  proceedings  at  law  can  be  had  for  the  recovery  of 
the  debt  after  the  filing  of  a  bill  for  foreclosure  unless  authorized  by 
the  court ;  and  if  proceedings  at  law  are  already  pending  when  the  bill 
is  filed,  although  they  need  not  be  actually  discontinued  they  must 
be  suspended,  unless  the  authority  of  the  court  be  obtained  to  prose- 
cute the  suit.^*  This  provision  limits  the  prosecution  of  a  suit  at  law 
not  only  against  the  mortgagor,  but  against  one  who  has  assumed  the 
mortgage  debt.^^  Under  the  statutes  of  these  states,  an  equitable 
suit  for  foreclosure  affords  complete  remedy  against  all  persons  liable 
for  the  debt,  and  at  the  same  time  for  the  recovery  of  a  judgment 
for  any  deficiency  there  may  be  after  the  sale,  and  therefore  there 
is  no  occasion  for  a  suit  at  law ;  and  i^o  prevent  a  multiplicity  of  suits, 
the  court  in  which  the  foreclosure  suit  is  pending  is  given  complete 

'^Davies  v.  Nichols,  52  Ark.  554,  property,  and  by  a  separate  action 

13  S.  W.  129;   Simms  v.  Richardson,  against     the     person.        See     post 

32  Ark.  297;    Dreyfuss  v.  Giles,  79  §§  1334,  1335,  1342,  1347,  1352a,  1363. 

Cal.  409,  21  Pac.  840;    McCallam  v.  Code  Civ.  Proc.  N.  Y.  §  1628.     See 

Pleasants,  67  Ind.  542;   Andrews  v.  also  Maxwell  v.  Home  L.   Ins.  Co., 

Morse,   51   Kans.    30,   32    Pac.    640;  57   Nebr.   207,   77  N.  "W.   681;    Har- 

Crooker  v.  Pearson,  41  Kans.  410,  21  greaves  v.  Menken,  45  Nebr.  668,  63 

Pac.    270;    Graham   v.    Graham,    38  N.   "W.    951;    Meehan   v.   First  Nat. 

Kans.  440,  17  Pac.  152;    Succession  Bank,  44  Nebr.  213,  62  N.  W.  490; 

of  Finegan   (La.),  65  So.  614;   Graf-  La  Grave  v.  Hellinger,  109  App.  Div. 

ton  Bank  v.  Doe,  19  Vt.  463.  515,   96   N.  Y.   S.   564.     The  proper 

"German  Sav.  Soc.  v.  Fisher,  92  way  to  take  advantage  of  the  pen- 

Cal.    502,    28    Pac.    591;    Anglo-Nev.  dency   of   a    foreclosure    suit   is    to 

Corp.  V.  Nadeau,  90  Cal.  393,  27  Pac.  move  for  a  stay  of  the  legal  proceed- 

302,    followed;    Reed    v.    Miller,    1  ings.     Goodrich  v.  White,  39  Mich. 

Wash.   St.  426,  25  Pac.   334;    Scam-  489. 

mon  V.  Ward,  1  Wash.  St.  179,  23        ^  Scofield   v.    Doscher,    72    N.    Y. 

Pac.  439.  491;    Pattison   v.    Powers,    4    Paige 

"' Palmer  v.  Sanger,  143  111.  34,  32  (N.  Y.)   549.     See  also  Comstock  v. 

N.  E.  390,  28  N.  B.  930.  Drohan,   71   N.   Y.    9;    Campbell   v. 

^It   is   provided   by   statute   that  Smith,  71  N.  Y.  26,  27  Am.  Dec.  5; 

the  mortgagee  shall  not  at  the  same  and  comments  in  19  Alb.  L.  J.  383. 

time  pursue  his  remedy  against  the  See  post  §  1721. 
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control  over  all  the  remedies  for  the  collection  of  the  debt,  even 
after  all  the  relief  asked  for  in  that  suit  is  exhausted.  An  application 
to  prosecute  a  suit  at  lav  is  addressed  to  the  sound  discretion  of  the 
court."®  Leave  to  prosecute  should  not  be  granted  ex  parte  when  the 
defendant  is  within  reach."^  Such  leave  may  be  granted  after  the 
action  has  been  commenced.^^  If  persons  against  whom  a  judgment 
for  deficiency  might  have  been  had  in  the  foreclosure  suit  have  not 
been  made  parties  to  it,  a  subsequent  action  at  law  might  properly 
be  refused."'  If  no  Judgment  for  a  deficiency  is  asked  for,  a  satisfac- 
tory reason  for  a  separate  suit  must  be  shown.'"  The  fact  that  a  per- 
son liable  for  the  debt  was  not  within  the  jurisdiction  of  the  court 
when  the  foreclosure  suit  was  commenced  would  doubtless  be  suf- 
ficient reason  for  allowing  a  separate  suit  against  him  for  a  deficiency.'^ 
Upon  application  for  leave  to  sue  for  a  deficiency  after  judgment  of 
foreclosure,  the  court  in  the  exercise  of  its  discretion  will  consider 
the  equitable  rights  of  the  defendant  which  he  can  not  plead  in  an 
action  at  law.'"  When  a  suit  at  law  is  pending  at  the  time  of  com- 
mencing the  foreclosure  suit,  and  there  are  advantages  in  testing  in 
that  action  the  validity  of  a  defense,  the  court  will  permit  its  prosecu- 
tion," and  it  will  be  allowed  to  proceed  when  it  is  necessary  in  this 
way  to  protect  the  plaintiff's  rights.'*  A  new  suit  after  the  commence- 
ment of  the  foreclosure  suit  would  not  generally  be  permitted  until 
the  remedy  upon  the  decree  obtained  has  been  exhausted.'"  In  the 
same  states,  if  a  judgment  at  law  has  already  been  obtained  before 
the  filing  of  the  bill  to  foreclose,  no  proceedings  can  be  had  upon  this 
until  the  remedy  upon  the  judgment  has  been  exhausted.'*  A  bill 
which  shows  that  judgment  has  been  obtained  on  one  of  the  mortgage 
notes  and  nearly  paid,  but  does  not  show  that  an  execution  had  been 
issued  and  returned  unsatisfied,  can  not  be  maintained  unless  a  de- 

» Scofleld  V.  Doscher,  72  N.  Y.  491;  ^  United   States   L.   Ins.     Co.     v. 

Equitable  Life  Ins.  Co.  v.   Stevens,  Poillon,  7  N.  Y.  S.  834. 

63  N.  Y.  341,  1  N.  Y.  Weekly  Big.  °=Suydam  v.  Bartle,  9  Paige   (N. 

465,  63  N.  Y.  341.  Y.)    294;    Comstook     v.     Drohan,  8 

»  Goodrich  v.  White,  39  Mich.  489.  Hun  (N.  Y.)   373,  71  N.  Y.  9. 

^Earl  v.  David,  21  Hun   (N.  Y.)  "Thomas  v.  Brown,  9  Paige   (N. 

527.  Y.)   370.     See  also  Engle  v.  Under- 

=»  Campbell  v.  Smith,  71  N.  Y.  26,  hill,  3  Edw.  Ch.   (N.  Y.)   249. 

27  Am.  Rep.  5;  Comstock  v.  Drohan,  °' Scofleld    v.    Doscher,    72    N.    Y. 

8  Hun  (N.  Y.)  373;  Suydam  v.  Bar-  491;  Nichols  v.  Smith,  42  Barb.  (N. 

tie,  9  Paige  (N.  Y.)  294.  Y.)   381. 

=°  Equitable  Life  Ins.  Co.  v.  Stev-  '"Shufelt  v.  Shufelt,  9  Paige   (N. 

«ns,  63  N.  Y.  341.  Y.)    137,   37   Am.   Dec.   381;    North 

"•Bartlett  v.  McNeil,  60  N.  Y.  53.  River  Bank  v.  Rogers,  8  Paige  (N. 

Y.)    648. 
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cree  as  to  that  note  be  waived."  The  court  -wotild  not  make  a  decree 
against  a  defendant  when  it  appears  that  the  execution  has  not  been  re- 
turned unsatisfied,  although  he  has  allowed  it  to  be  taken  as  confessed 
against  him.^^  On  the  other  hand,  after  a  decree  has  been  entered  in 
a  foreclosure  suit,  proceedings  at  law  to  recover  the  debt  are  prohibited 
unless  leave  of  court  be  obtained.^'  Statutes  of  this  character  are 
closely  construed.  It  is  essential  that  the  security  should  be  in  the 
form  of  a  mortgage  where  the  statute  declares  that  there  shall  be 
but  one  action  for  the  recovery  of  a  debt  secured  by  mortgage.  The 
restriction  is  not  construed  to  include  personal  or  collateral  security 
or  any  other  form  of  security  not  falling  within  the  meaning  of  that 
term.*" 

§  1224.  Decree  of  foreclosure  as  bar  to  action  on  debt. — A  decree 
of  foreclosure  before  sale  is  no  bar  to  a  suit  upon  the  mortgage  debt 
while  the  decree  is  under  the  control  of  the  court  rendering  it, 
for  the  decree  or  the  sale  under  it  may  be  set  aside.  Of  course  an 
action  so  commenced  may  be  defeated  by  the  subsequent  sale  of  the 
property  and  satisfaction  of  the  debt  from  the  proceeds.  Until  that 
happens  the  debt  remains  precisely  the  same;  and  if  there  be  no  sale, 
or  the  sale  be  set  aside,  the  action  may  be  prosecuted  to  judgment.*'^ 
Until  the  sale  is  consummated  there  is  no  absolute  satisfaction.  When 
the  sale  is  complete  it  relates  back  to  the  day  of  sale,  and  any  proceed- 
ings then  pending  upon  the  note  or  other  debt  are  then  defeated.*^ 

§  1225.  Express  covenant  to  pay. — The  form  of  mortgage  used 
in  England  almost  always  contains  an  express  covenant  to  repay  the 
money,  and  frequently  no  note  or  bond  is  used  in  connection  with  the 
mortgage.  The  loan  is  then  a  specialty  debt,  and  the  mortgagee  has  a 
personal  remedy  by  action  upon  the  covenant.*^  This  covenant  is  ex- 
tended also  to  the  payment  of  interest.  When  the  mortgage  is  executed 
by  a  trustee,  it  is  usual  for  the  equitable  owner  to  execute  the  personal 
covenants,  so  that  the  trustee  may  incur  no  personal  liability.**  This 
personal  remedy  upon  the  covenant  the  mortgagee  may  enforce  at  the 

''Dennis  v.   Hemingway,   Walker  "Morgan  v.  Sherwood,  53  111.  171. 

Ch.  (Mich.)   387.  See  ante  §  950. 

^'Grosvenor  v.  Day,  Clark  (N.  Y.)  '"Morgan  v.  Sherwood,  53  111.  171. 

109;   Shufelt  v.  Shufelt,  9  Paige  (N.  « Frank  v.  Pickle,  2  Wash.  T.  55, 

Y.)   137,  37  Am.  Dec.  381.  3  Pac.  584;    Mathew  v.  Blackmore, 

«'2  R.  S.    (N.  Y.)   191,  §  155.  1  H.   &  N.   762,   26  L.  J.   Ex.   150; 

"State    Sav.    Bank   v.    Albertson,  Browne  v.   Price,   4   C.   B.    (N.   S.) 

39  Mont.  414,  102  Pac.  692  (burden  598,    L.    J.  C.    P.    290.      See    ante 

on  defendant  to  show  that  note  was  §§  72,  678. 

secured  by  mortgage).  **1  Prideaux  Cony.  570,  7th  ed. 

56 — Jones  Mtg. — Vol.  II. 
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same  time  that  he  proceeds  with  his  remedy  against  the  land  by  a  fore- 
closure suit,  or  by  sale  under  the  power;  or  he  may  use  the  personal 
covenant,  after  he  has  realized  what  he  can  from  the  land,  for  the  de- 
ficiency. *°  Although  there  be  no  note  or  bond  or  other  distinct  obliga- 
tion which  the  mortgage  secures,  yet  if  the  mortgage  itself  contains 
an  express  covenant  for  the  payment  of  a  sum  of  money,  the  mort- 
gagor thereby  becomes  liable  to  a  personal  action  for  the  debt  ;^^  unless 
the  covenant  implies  that  there  is  no  personal  liability,  as  in  the  case 
of  a  trustee  covenanting  for  the  repayment  out  of  the  money  that  may 
come  into  his  hands  from  the  mortgaged  property,  or  from  money 
that  he  may  otherwise  receive  in  such  official  capacity.*''  But  an 
ordinary  mortgage  or  deed  of  trust  containing  no  covenant  for  the 
payment  of  a  debt  is  not  an  evidence  of  indebtedness.**  If  there  be 
no  personal  obligation  and  no  personal  covenant  in  the  mortgage, 
then  the  only  remedy  is  against  the  property  mortgaged.*'  The  pro- 
viso or  condition  in  a  mortgage  that  the  deed  shall  be  void  if  the 
mortgagor  pay  a  sum  of  money,  or  perform  some  other  act,  is  no 
ground  for  a  personal  action,^"  and  neither  is  a  mere  acknowledgment 
or  recital  of  the  consideration  or  of  the  debt  without  an  express  cove- 
nant to  pay.^^  It  has  been  held,  however,  that  the  mortgagee  may  re- 
cover against  the  mortgagor  upon  proof  of  his  parol  agreement  to  pay 
the  mortgage  debt.°^  A  covenant  for  the  payment  of  the  debt  may  be 
implied  from  a  stipulation  for  payment  on  a  certain  day,  or  from  an 
admission  of  liability  for  the  payment  of  it.^^    When  the  debt  is  not 

"Brown  v.  Cascaden,  43  Iowa  103.  man,  52  Iowa  253,  3  N.  W.  38;  Hal- 
Where  there  is  a  covenant  for  pay-  derman  v.  Woodward,  22  Kans.  734; 
ment  or  a  recital  of  indebtedness  Spencer  v.  Spencer,  95  N.  Y.  353; 
in  the  mortgage  without  any  other  Coleman  v.  Van  Rensselaer,  44  How. 
written  obligation  of  the  mortga-  Pr.  (N.  Y.)  368;  Gay  lord  v.  Knapp, 
gor  the  period  of  limitation  in  Ar-  15  Hun  (N.  Y.)  87;  Weed  v.  Covill, 
kansas  is  five  years  applicable  to  14  Barb.  (N.  Y.)  242;  Culver  v.  Sis- 
instruments  in  writing,  and  not  son,  3  N.  Y.  264;  Baum  v.  Tonklin, 
three  years  applicable  to  contracts  110  Pa.  St.  569.  So  by  statute  in 
not  in  writing.  Gatens  v.  Neely,  70  Indiana:  Acts  1881,  §  713  of  Civil 
Ark.  122,  66  S.  W.  438.  Code.    See  ante  §  677. 

"Elder   v.   Rouse,   15   Wend.    (N.  "Smith     v.     Stewart,     6     Blackf. 

Y.)  218.  (Ind.)  162;  Drummond  v.  Richards, 

"  Mathew  v.  Blackmore,  1  H.  &  N.  2  Munf.  (Va.)  337. 

762.  "■  Fidelity  Co.  v.  Miller,  89  Pa.  St. 

"  Schifferstein  v.  Allison,  123  111.  26;    Scott  v.  Fields,  7  Watts   (Pa.) 

662,  15  N.  E.   948;    Reap  v.  Battle,  360;  Henry  v.  Bell,  5  Vt.  393. 

155  Pa.  St.  265,  26  Atl.  439;  Baun  v.  "^Tonkin  v.  Baum,  114  Pa.  St.  414, 

Tonkin,  110  Pa.  St.  569,  1  Atl.  535;  7  Atl.  185. 

Fidelity  Co.  V.  Miller,  89  Pa.  St.  26;  '"Marryat    v.    Marryat,    28    Beav. 

Scott  v.  Fields,  7  Watts  (Pa.)  360.  224;   Hart  v.  Eastern  Union  R.  Co., 

^'Von  Campe  v.  Chicago,  140  111.  7  Exch.  246,  8  Exch.  116;   Saunders 

361,  29  N.  E.  892;  Weil  v.  Church-  v.  Milsome,  L.  R.  2  Bq.  573.    But  it 
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evidenced  by  a  note,  but  the  mortgage  contains  a  recital  that  the  mort- 
gagor is  "justly  indebted"  in  a  certain  sum,  the  mortgagee  may  main- 
tain an  action  upon  the  debt  without  first  foreclosing  the  mortgage, 
although  the  mortgage  contains  the  further  covenant  that  if,  from 
any  cause,  said  property  should  fail  to  satisfy  the  debt,  the  mortgagor 
will  pay  the  deficiency.^*  It  is  held,  moreover,  that  the  recitals  in 
a  mortgage  are  not  by  themselves  prim'a  facie  evidence  of  indebted- 
ness on  the  part  of  the  mortgagor  to  the  mortgagee,  upon  which  alone 
a  personal  judgment  can  be  rendered  against  him.  The  recitals  may, 
however,  be  sufficient  to  support  a  promise,  as  where  they  are  to  the 
effect  that  the  mortgagor  is  justly  indebted  to  the  mortgagee  in  a  sum 
named  ;^^  and,  of  course,  an  express  covenant  by  the  mortgagor  to 
pay  the  mortgagee  a  certain  sum  is  a  good  ground  for  a  personal 
judgment.'"'  But  where  a  mortgage  recited  that  the  mortgagor  was 
indebted  to  the  mortgagee  in  a  sum  named,  evidenced  by  his  promis- 
sory notes  together  amounting  to  that  sum,  and  the  notes  referred  to 
were  never  executed,  it  was  held  that  the  recital  was  not  sufficient  to 
support  a  promise  to  pay  the  sums  mentioned ;  that  the  promise  rested 
in  parol  and  was  barred  by  the  statute  applicable  to  such  a  promise, 
and  that  the  statute  of  limitations  applicable  to  the  mortgage  did 
not  apply.^^ 

§  1225a.  Mortgage  made  by  husband  and  wife  on  land  of  one 
spouse. — Where  a  mortgage  is  made  by  a  husband  and  wife  upon  her 
land  to  secure  their  joint  and  several  promissory  note,  the  note  will 
be  regarded  after  his  death,  upon  the  petition  of  his  executor  to  ob- 
tain the  instructions  of  the  court,  as  his  own  personal  debt,  if  that 
conclusion  seems  justified  by  the  facts,  though  meager,  with  the  in- 
ferences that  may  be  drawn  from  them;  and  the  wife  or  her  heir, 
after  the  death  of  the  husband,  will  be  entitled  to  have  it  exonerated 
out  of  the  estate  of  the  husband.^^  Wben  a  mortgage  is  executed  by 
a  husband  and  wife  upon  her  land  to  secure  her  debt  as  evidenced 
by  her  promissory  note,  and  it  appears  from  the  recitals  of  the  mort- 
gage that  she  received  the  money  from  the  mortgagee,  although  the 
note  is  void  under  the  statute,  where  the  mortgage  does  not  show  upon 

is  provided   by   statute   In   several  53  S.  W.  671;  Holiman  v.  Hance,  61 

states  that  no  covenant  for  payment  Ark.  115,  32  S.  W.  488. 

shall  be  implied.    See  ante  §  678.  "Minot  Petitioner,  164  Mass.  38, 

"Newbury  v.  Rutter,  38  Iowa  119.  41  N.  E.  63;   Deane  v.  Caldwell,  127 

"  See  ante  §  1223.  Mass.    242,    246;     citing    Savage    v. 

"See  ante  §§  349,  1223.  Winchester,   15   Gray    (Mass.)    453, 

"Coleman  v.  Fisher,  67  Ark.  27,  455. 
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its  face  that  the  debt  it  purports  to  secure  is  invalid,  it  may  be  fore- 
closed.^® 

§  1225b.    Option  to  resort  to  additional  or  collateral  security. — 

It  is  allowed  the  mortgagee  to  disregard  the  principal  mortgage  taken 
by  him  and  proceed  to  make  his  debt  out  of  additional  security  taken 
from  a  third  person  as  collateral."" 

§  1226.  Circumstances  that  exclude  personal  remedy. — The  holder 
of  a  mortgage  may  be  debarred  from  resorting  to  the  personal  liabil- 
ity of  the  mortgagor  by  reason  of  equities  or  agreements  between 
the  parties  of  which  the  holder  has  knowledge ;  as  when  the  owner  of 
land,  having  mortgaged  it,  subsequently  sold  the  equity  of  redemption 
by  a  deed  which  stipulated  that  the  grantee  should  assume  and  pay  the 
mortgage,  and  took  back  a  second  mortgage  to  himself  reciting  this 
stipulation.  The  assignee  of  the  second  mortgage,  who  also  took  an 
assignment  of  the  first  mortgage,  was  not  allowed  to  sue  on  the  first 
mortgage  note."^  A  mortgagee  will  lose  his  right  to  sue  the  aiortgagor 
for  the  debt  by  so  dealing  with  the  mortgaged  property  as  to  put  it 
out  of  his  power  to  restore  the  property  upon  a  tender  of  full  payment. 
Thus  he  loses  his  right  by  releasing  the  security  to  a  subsequent  pur- 
chaser of  the  property.  If  a  mortgagee  concurs  with  a  purchaser  of 
the  equity  of  redemption  in  a  sale  of  the  property,  and  allows  the  pur- 
chaser to  receive  the  purchase-money,  he  can  not  afterward  sue  the 
original  mortgagor  for  the  debt."^  When  the  mortgagor,  with  the 
knowledge  of  the  mortgagee,  sells  the  mortgaged  estate  to  one  who 
assumes  the  payment  of  the  mortgage  debt,  his  relation  to  the  mort- 
gagee is  thenceforth  that  of  a  surety  of  the  mortgage  debt.  The  prop- 
erty is  moreover  the  primary  fund  for  the  payment  of  the  debt,  and  a 
release  to  the  purchaser,  or  an  extension  of  the  time  of  payment,  may 
discharge  the  mortgagor."^  When  a  mortgage  is  made  to  secure  the 
debt  of  another,  and  it  does  not  by  its  terms  or  otherwise  impose  any 
personal  liability  upon  the  mortgagor,  he  is  not  personally  bound  for 
the  debt,  and  there  can  be  no  general  execution  against  him."*    No 

«>  Meads   v.   Hutchinson,   111   Mo.  «=  Palmer  v.  Hendrie,  28  Beav.  S41, 

620,  19  S.  W.  nil.  27  Beav.  349. 

«> Martin    v.    Becker     (Cal.),    146  «=  See  ante  §§  736-742. 

Pac.  665.     See  also  Thackaberry  v.  "Chittenden  v.  Gossage,  18  Iowa 

Johnson,  228  111.  149,  81  N.  E.  828.  157;   Deland  v.  Mershon,  7  Iowa  70 

But  see  Huntzlcker  v.  Dangers,  115  (case    in    which    one    of   the   mort- 

Wis.  570,  92  N.  W.  232.  gagors  was  personally  liable);  New 

•"  Swett  V.  Sherman,  109  Mass.  231.  Orleans  Canal  &  Banking  Co,  v.  Ha- 

gan,  1  La.  Ann.  62. 
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personal  judgment  can  be  rendered  against  the  wife  of  the  mortgagor, 
when  it  is  not  alleged  that  the  debt  is  one  for  which  her  separate 
estate  is  liable.'^ 

III.   Personal  Remedy  After  Foreclosure 

Section  Section 

1227.  Suit  for  deficiency  after  a  sale    1228b.  Right    to    judgment    at    law 

under  power.  for     balance     due     where 

1228.  Suit  at  law  for  deficiency  after  foreclosure    decree    insufla- 

sale  under  decree  in  equity.  cient. 

1228a.  Right  to  foreclose  collateral 
mortgage  for  deficiency. 

§  1227.  Suit  for  deficiency  after  a  sale  under  power. — If  an  action 
at  law  on  the  debt  be  pending  at  the  time  of  a  sale  under  the  mort- 
gage, there  can  be  no  judgment  if  the  proceeds  of  the  sale  equal  or 
exceed  the  whole  mortgage  debt ;  but  if  the  proceeds  be  insufficient  to 
pay  the  debt,  there  may  be  judgment  for  the  balance  after  deducting 
the  proceeds  of  sale.^  Where  suit  is  brought  upon  certain  instalments 
of  a  note,  and  subsequently  the  mortgaged  property  is  sold  for  a  less 
sum  than  the  whole  mortgage  debt,  the  mortgagee  is  not  obliged  to  ap- 
ply the  proceeds  of  the  sale  to  the  payment  of  the  instalments  first 
due,  and  sought  to  be  recovered  in  the  action  at  law.  He  has  the  right 
to  appropriate  the  amount  so  received  to  the  payment  of  either  in- 
stalment.^ The  holder  of  the  mortgage  being  entitled  to  recover  the 
full  amount  of  the  mortgage  debt,  if  there  be  a  deficiency  after  fore- 
closure of  the  mortgage,  either  by  suit  or  under  a  power  of  sale,  he 
may  maintain  an  action  on  the  debt  for  what  remains  due;^  and  a 
judgment  for  the  deficiency  does  not  open  the  sale  and  authorize  the 
debtor  to  redeem.*  The  fact  that  a  substituted  trustee  failed  to  record 
his  appointment  has  been  held  not  to  estop  the  holder  from  recover- 
ing an  unpaid  balance  thereon  after  sale  of  the  land  against  subse- 
quent grantees  who  assumed  payment  of  the  note.^  A  sale  under  a 
power  bars  the  equity  of  redemption  as  effectually  as  does  a  fore- 
closure and  sale  by  decree  of  court.  In  a  suit  for  a  deficiency  against 

«'' McGlaughlin    v.    O'Rourke,    12  Meade,  121  Ky   241,  89  S.  "W.  137 

Iowa  459.  Marston  v.  Marston,  45  Maine  412 

^Wing  v.  Hayford,  124  Mass.  249.  Blake  v.   McKusick,   10  Minn.   251 

See  ante  §§  950-953,  and  chapter  XL.  Salt  Lake  Val.  L.  &c.  Co.  v.  Mills- 

=  Draper  V.  Mann,  117  Mass.  439.  paugh,   18   Utah   283,   54   Pac.    893; 

=  Herbert  Kraft  Co.  v.  Bryan,  140  Mallory  v.  Kessling,  18  Utah  11,  54 

Gal.    73,    73    Pac.    745;    Sacramento  Pac.  892,  72  Am.  St.  765. 
Bank   y.   Copsey,   133   Cal.    663,   66        *Weld  v.  Rees,  48  111.  429. 
Pac.   8,   85   Am.    St.   242;    Scott   v.        °  Scott  v.  Wood,  14  Colo.  App.  341, 

Wood,   14   Colo.   App.   341,   59   Pac.  59  Pac.  8*4. 
844;     Aultman    &    Taylor    Co,    v. 
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a  mortgagor  who  was  not  the  owner  of  the  equity  of  redemption  at 
the  time  of  the  foreclosure  sale,  he  can  show  that  the  sale  was  not 
properly  conducted,  and  that  a  higher  price  should  have  been  obtained 
for  the  property,  especially  if  the  holder  of  the  mortgage  was  the  pur- 
chaser," and  he  has  the  burden  of  proof  on  this  issued  What  is  the 
fair  market  value  of  the  property  in  an  action  for  the  balance  due 
after  applying  the  proceeds  of  a  foreclosure  sale  is  purely  a  question 
of  fact  and  not  of  law  on  conflicting  evidence.^ 

§  1228.     Suit  at  law  for  deficiency  after  sale  under  decree  in  equity. 

— ^A  suit  at  law  may  be  maintained  for  a  deficiency  after  a  sale  under 
a  decree  in  equity,  if  the  plaintiff  has  not  taken  a  Judgment  in  the 
foreclosure  suit  for  any  deficiency  there  may  be  after  the  sale  of  the 
property.'  The  foreclosure  operates  as  a  payment  of  the  debt  to  the 
amount  received  from  the  sale,  or  to  the  value  of  the  property  in  case 
of  a  foreclosure  without  sale.^"  "We  regard  the  finding  of  the  amount 
due  in  a  foreclosure  proceeding,"  says  the  Supreme  Court  of  Ohio,  "as 
a  judicial  determination  of  the  question,  and  where  it,  or  any  balance 
after  applying  the  proceeds  of  sale,  remains  due  and  unpaid,  a  suit 
may  be  brought  on  the  finding  to  recover  the  amount.  ...  It  is 
not,  as  we  shall  see,  a  judgment,  with  any  of  its  incidents,  but  is  a  debt 
evidenced  by  record,  and  can  only  be  discharged  by  payment."^^  If 
the  mortgage  provides  that  the  whole  debt  shall  become  due  upon  de- 
fault in  the  payment  of  any  instalment  of  principal  or  interest,  a 

"Boutelle  v.  Carpenter,  182  Mass.  after  sale).     In   New  York,   prior 

417.  permission    to    bring    sucti    action 

'Vahey  V.  Bigelow  (Mass.),  98  N.  must  be   obtained   of  the   court   in 

B.  249.     See  also  Gllson  v.  Nesson,  which    the    foreclosure   proceedings 

208  Mass.  368,  94  N.  B.  471;    Stone  are  had.    But  if  a  foreclosure  is  had 

v.  Haskell,  212  Mass.  283,  98  N.  E.  in  New  York,  and  a  personal  judg- 

1032.  ment  is  sought  against  the  defend- 

*  Stone  V.  Haskell,  212  Mass.  283,  ant  in  another  state,  prior  permis- 

98  N.  E.  1032.  sion  of  the  New  York  court  Is  not 

"Omaly  v.  Swan,  3  Mason  (U.  S.)  a  necessary  condition  precedent  to 

474;  Blumberg  v.  Birch,  99  Cal.  416,  the     maintenance     of     an     action 

34  Pac.  102,  37  Am.  St.  67;   Stevens  against    a    resident    of    such    other 

V.  Dufour,  1  Blackf.  (Ind.)  387;  For-  state  for  the  unpaid  balance  of  the 

ter  V.  Pillsbury,  36  Maine  278;  "Wat-  mortgage  debt.    Williams  v.  Follett, 

son  V.  Hawkins,  60  Mo.  550;  Lansing  17  Colo.  51,  28  Pac.  330.     See  post 

V.  Goelet,  9  Cow.  (N.  Y.)  346;  Globe  §§  135L  1709-1721. 
Ins.  Co.  V.  Lansing,  5  Cow.  (N.  Y.)         >"  Duval  v.  McLoskey,  1  Ala.  70S 

330,  15  Am.  Dec.  474;  Doyle  v.  West,  Bassett    v.    Mason,    18    Conn.    131 

60  Ohio  St.  438,  443,  54  N.  B.  469;  Johnson  v.  Candage,  31  Maine  28 

Boucofski  V.  Jacobsen,  36  Utah  165,  Hunt  v.  Stiles,  10  N.  H.  466.     See 

104  Pac.  117,   26  L.  R.  A.    (N.   S.)  ante  §  953. 

898    (no  personal  liability  of  mort-        "Doyle  v.  West,  60  Ohio  St.  438, 

gagor   unless   there   is   a   deilciency  54  N.  B.  469. 
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suit  at  law  may  be  maintained  for  the  balance  due  upon  the  mortgage 
note  after  foreclosure,  though  the  note  by  its  terms  be  not  due.^^ 
Where  a  sale  of  the  whole  of  the  mortgaged  premises  is  made  in  sat- 
isfaction of  the  first  instalment  of  the  mortgage,  the  usual  clause  of 
the  decree,  allowing  the  plaintiff  to  apply  for  a  further  order  of  sale 
upon  the  falling  due  of  the  subsequent  instalment,  and  for  an  execu- 
tion for  any  deficiency,  becomes  inoperative,  and  is  no  bar  to  a  per- 
sonal action  against  the  mortgagor  for  the  subsequent  instalment. 
After  the  sale  of  all  the  property,  the  only  remedy  remaining  is  the 
enforcing  of  the  personal  liability  of  the  mortgagor  upon  a  note  or  in- 
stalment of  debt  subsequently  falling  due,  and  there  could  be  no  fur- 
ther order  of  sale,  and  therefore  nothing  on  which  there  could  prop- 
erly be  a  further  decree.  The  only  remedy  is  by  suit  at  common  law.^^ 
This  can  not  be  maintained  until  the  debt  is  due  and  payable  by  its 
terms.^*  The  matter  of  the  deficiency  judgment  is  controlled  by 
statutes  in  most  of  the  states  which  allow  a  deficiency  judgment  to  be 
taken  in  a  suit  to  foreclose  the  mortgage.  The  mortgagee  may,  how- 
ever, still  sue  at  law  to  collect  the  deficiency,  provided  leave  of  court 
is  secured  for  the  institution  of  the  second  action.^^  A  mortgagee 
who  has  secured  a  decree  for  deficiency  after  sale  of  the  mortgaged 
property  in  foreclosure  proceedings  is  within  the  purview  of  a  statute 
giving  a  decree  or  judgment  creditor  of  the  mortgagor  the  right  to 
redeem  the  premises  from  the  sale.^' 

§  1228a.    Right  to  foreclose  collateral  mortgage  for  deficiency. — 

A  mortgagee  secured  by  a  collateral  mortgage,  the  collateral  mort- 
gage to  become  void  on  the  payment  of  the  principal  mortgage,  is  not 
bound  to  sue  on  the  bond  given  with  the  principal  mortgage  for  a  de- 
ficiency but  may  foreclose  on  the  collateral  mortgage  instead.  Such 
a  mortgagee  may  pursue  this  remedy  though  he  may  have  bought  the 
property  covered  by  the  principal  mortgage  and  afterward  sold  it  at  a 
price  in  excess  of  that  for  which  the  mortgage  was  given.  ^'^ 

§  1228b.  Right  to  judgment  at  law  for  balance  due  where  fore- 
closure decree  insufficient. — ^The  failure  of  the  plaintiff  in  foreclosure 
to  recover  the  amount  claimed  to  be  due  does  not  authorize  a  judg- 

" Gregory  r.   Marks,   8   Blss.    (U.  "Rutherford  Realty  Co.  v.  Cook, 

S.)  44.  198  N.  Y.  29,  90  N.  E.  1112. 

"  Bliss  V.  Weil,  14  Wis.  35,  80  Am.  "  Strause  v.  Dutch,  250  111.  326,  95 

Dec.  766.  N.  E.  286. 

"Danforth   v.   Coleman,   23   Wis.  "Wyckoff  v.  Holmes  (N.  J.  Eq.), 

528.  88  Atl.  832.  But  see  Winter  v.  Hum- 
ble (Ark.),  172  S.  W.  849. 
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ment  on  the  note  for  the  balance.  The  purpose  of  the  foreclosure  suit 
is  to  foreclose  the  right  of  redemption  and  personal  judgment  in  such 
a  suit  can  only  be  awarded  when  the  mortgaged  premises  will  not 
produce  the  amount  found  to  be  collectible.  The  mortgagee  may,  how- 
ever, if  he  desires  a  judgment  in  personam,  bring  his  action  at  law 
upon  the  indebtedness,  and  at  the  same  time  file  a  bill  in  chancery  to 
foreclose  the  mortgagor's  equity  of  redemption.  The  remedies  are 
concurrent.'^* 

IV.  Sale  of  Mortgaged  Premises  on  Execution  for  Mortgage  Debt 

Section  Section 

1229.  Levy    of   execution   on    mort-    1230.  Levy    of    execution    on    other 

gaged    property    for    judg-  property. 

ment  on  debt. 

§  1229.  levy  of  execution  on  mortgaged  property  for  judgment  on 
debt. — Generally  a  mortgagee  can  not,  upon  a  judgment  recovered 
for  the  debt  secured  by  a  mortgage,  levy  the  execution  upon  the  mort- 
gaged property,  though  it  may  be  levied  upon  any  other  property  of 
the  debtor.'  Such  a  proceeding  would  amount  to  a  foreclosure  in  a 
way  not  contemplated  by  the  parties  or  provided  for  by  law.  The 
levy  would  therefore  be  inefEectual,  and  would  leave  the  mortgage  as 
it  stood  before,^  subject  to  redemption.''  The  mortgagee  is  just  where 
he  began.*  The  efEect  of  the  sale  on  the  execution  is  to  assign  and  not 
to  extinguish  the  equity  of  redemption.^  A  first  mortgagee  may  sue 
his  mortgage  debt  and  levy  execution  upon  the  mortgagor's  right  to 
redeem  a  second  mortgage  of  the  same  land ;  for  in  such  case  he  does 
not  violate  the  contract  contaiaed  in,  and  the  relations  created  by, 

"  Bouton  V.  Cameron,  205  111.  50,  opinion  that  the  true  and  only  rem- 

68  N.  B.  800;    Phelan  v.  lona  Sav.  edy  for  the  mischief  is  for  the  court 

Bank,  48  111.  App.  171.  of  equity  to  prevent  the  mortgagee 

^Hill  V.  Smith,  2  McLean  (TJ.  S.)  from  proceeding  at  law  to  sell  the 

446;  Porter  v.  Wheeler,  105  Ala.  451,  equity  of  redemption.     See  also  De- 

17  So.  221;    Boswell  v.  Carlisle,  55  laplaine  v.  Hitchcock,  6  Hill  (N.  Y.) 

Ala.    554;    Barker   v.   Bell,   37   Ala.  14;    Trimm  v.   Marsh,   3  Lans.    (N. 

354;  Powell  v.  Williams,  14  Ala.  476,  Y.)  509;  Camp  v.  Coxe,  1  Dev.  &  Bat. 

48  Am.  Dec.  105;  Linville  v.  Bell,  47  L.  (N.  Car.)  52. 

Ind.  547;   Goring  v.  Shreve,  7  Dana  'Young  v.  Ruth,  55  Mo.  515;  Lum- 

(Ky.)  64;  Waller  v.  Tate,  4  B.  Mon.  ley  v.  Robinson,  26  Mo.  364. 

(Ky.)    529;    Washburn  v.  Goodwin,  "Boswell  v.  Carlisle,  55  Ala.  554; 

17  Pick.  (Mass.)  137;  Atkins  v.  Saw-  Powell  v.  Williams,  14  Ala.  476,  48 

yer,  1  Pick.     (Mass.)  351, 11  Am.  Dec.  Am.  Dec.  105. 

188;    Davis   v.    Hamilton,    50    Miss.  *  Thornton  v.  Pigg,  24  Mo.  249. 

213;    Carpenter  v.  Bowen,  42  Miss.  "Powell  v.  Williams,  14  Ala.  476, 

28;  Young  V.  Ruth,  55  Mo.  515.    Tice  48  Am.  Dec.  105;   Camp  v.  Coxe-,  1 

V.  Annin,  2  Johns.  Ch.  (N.  Y.)  125,  Dev.  &  B.  (N.  Car.)  52. 
ISO,  per  Kent,  C,  who-  expressed  "the 
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the  mortgage  deed."  And  for  the  same  reason  the  indorsee  of  one  of 
two  notes  secured  by  mortgage,  to  whom  no  assignment  of  the  mort- 
gage has  been  made,  may  levy  upon  the  equity  of  redemption  to  sat- 
isfy a  judgment  recovered  by  him  on  the  note.'  The  purchaser  in  such 
case  takes  subject  to  the  lien  of  the  mortgage.'  Doubts  have  even 
been  expressed  whether  a  mortgagee  could  sell  under  execution  for 
any  other  debt  due  him.*  But  these  doubts  were  not  well  founded; 
for  upon  such  a  sale  the  sum  bid  is  the  value  of  the  land  above  the 
mortgage  debt,  just  as  it  is  in  case  of  a  sale  made  upon  an  execution 
obtained  by  a  third  person.^"  If  a  stranger  purchases  at  such  sale,  the 
relations  of  the  mortgagor  and  mortgagee  are  not  disturbed  any  more 
than  they  are  when  the  sale  is  upon  an  execution  obtained  by  a 
stranger.  And  if  the  mortgagee  purchases,  the  effect  is  equally  in  the 
one  ease  as  in  the  other  to  extinguish  the  mortgage  debt.^^  In  some 
states,  however,  it  is  held  that  the  mortgaged  property  may  be  sold 
under  an  execution  issued  upon  a  judgment  for  the  mortgage  debt.^^ 
In  such  case,  not  merely  the  equity  of  redemption  is  sold  but  the  en- 
tire mortgaged  estate,  so  that  the  purchaser  takes  the  premises  free  of 
the  mortgage,  ^^  though  the  price  obtained  is  not  sufficient  to  pay  the 
mortgage  debt.  The  debt,  however,  is  extinguished  only  to  the  amount 
of  the  purchase-money  received.^*  Such  sale  is,  of  course,  a  waiver  of 
the  mortgage,  which  can  not  afterward  be  foreclosed;  or  it  may  be 

« Johnson    v.     Stevens,    7    Cush.  "Deare  v.  Carr,  3  N.  J.  Eq.  513; 

(Mass.)  431.  Pierce  v.  Potter,  7  Watts  (Pa.)  475. 

'Andrews  v.  Fiske,  101  Mass.  422;  In  Arkansas  it  seems  that  the  equity- 
Crane  V.  March,  4  Pick.  (Mass.)  131,  of  redemption  may  be  sold  on  exeou- 
16  Am.  Dec.  329.  tion  for  the  mortgage  debt,  and  the 

^Whitmore  v.  Tatum,  54  Ark.  457,  purchaser  takes  subject  to  the  lien 

16  S.  "W.  198.  of  the  mortgage.     Rice  v.  Wilburn, 
'Camp  V.  Coxe,  1  Dev.  &  Bat.  (N.  31  Ark.  108.     This  was  a  sale  by  a 

Car.)    52;    Thompson   v.   Parker,    2  vendor  for  purchase-money  and  was 

Jones  Eq.   (N.  Car.)  475.  subject  to  his  lien.     In  Whitmore  v. 

i»  Porter  v.  Wheeler,  105  Ala.  451,  Tatum,  54  Ark.  457,  16  S.  W.  198, 

17  So.  221.    See  ante  §  665.  the  sale  was  for  an  instalment  of  the 
"  Barnes  v.  Brown,  71  N.  Car.  507,  mortgage  debt,  but  this  distinction 

510;  Porter  v.  Wheeler,  105  Ala.  451,  seems  not  to  have  been  considered. 

17  So.  221.  There,  of  course,  the  equity  of  re- 

"Cottingham  v.   Springer,  88   111.  demption  alone  was  sold.     Only  the 

90;  Fitch  v.  Pinckard,  5  111.  69;  Lan-  interest  of  the  mortgagor  passed  by 

ahan  v.  Lawton,  50  N.  J.  Eq.  276,  23  such  an  execution  sale,  and  the  In- 

Atl.  476;  Lydecker  v.  Bogert,  38  N.  J.  terest  of  the  mortgagee  was  affected 

Eq.  136.  no  further  than  the  price  paid  for 

^'  Youse    v.    McCreary,    2    Blackf .  the  equity  of  redemption  went  to  di- 

(Ind.)    243;    Hollister   v.    Dillon,    4  minish    the    mortgage    debt.      This 

Ohio  St.  197;   Freeby  v.  Tupper,  15  view   rests   upon   the    authority    of 

Ohio  467;  Fosdlck  v.  Risk,  15  Ohio  Jackson,  v.  Hull,  10  Johns.  (N.  Y.) 

84;  Pierce  v.  Potter,  7  Watts  (Pa.)  481. 
475. 
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regarded  as  operating  as  a  foreclosure,  with  the  same  rights  of  re- 
demption in  the  debtor  and  his  creditors  as  arise  upon  a  sale  under 
a  decree  of  foreclosure.^^  If,  instead  of  a  sale,  the  mortgagee  levy  his 
execution  on  the  land  mortgaged  for  the  same  debt,  and  if  the  debtor 
neglects  to  redeem,  the  estate  becomes  absolute  in  the  mortgagee  not- 
withstanding the  mortgage.^'  A  mortgagee  may  waive  his  lien  on  the 
real  estate,  and  levy  an  execution  issued  upon  a  judgment  recovered 
on  his  mortgage  debt  upon  the  same  property,  just  as  he  might  upon 
any  other  property  of  his  debtor.^^  If  upon  such  execution  sale  the 
mortgagee  himself  finally  purchases  the  property,  and  afterward  seeks 
to  levy  his  execution  upon  other  land  of  the  mortgagor  in  order  to 
make  up  a  deficiency,  the  mortgagor  is  not,  ipso  facto,  entitled  to  an 
injunction  to  restrain  him  from  selling  such  other  land,  on  the  ground 
that  the  purchase  of  the  equity  of  redemption  extinguished  the  debt, 
but  the  mortgagor  may  have  the  sale  enjoined  until  it  shall  have  been 
determined  whether  the  mortgage  debt  has  been  paid,  and  how  much 
still  remains  to  be  satisfied.^*  In  those  states  in  which  it  is  provided 
by  statute  that  executions  shall  be  levied  upon  real  estate  by  sale  only 
when  the  property  is  subject  to  mortgage,  it  may  well  be  that  a  mort- 
gagee can  not  levy  his  execution  by  sale  of  the  equity  raised  by  his 
own  mortgage  given  to  secure  payment  of  the  same  debt;  for  he  can 
not  waive  his  security  and  at  the  same  time  treat  it  as  still  subsisting 
and  constituting  the  foundation  of  an  equity.  But  the  holder  of  a 
junior  mortgage  may  in  such  case  sell  his  debtor's  equity  growing  out 
of  a  prior  mortgage.^"  The  recovery  of  a  judgment  upon  one  of  two 
notes  secured  by  mortgage,  is  no  waiver  or  abandonment  of  the  lien 
upon  the  mortgaged  premises  for  the  amount  reduced  to  judgment, 
unless  the  premises  are  taken  in  execution;  and  if  they  are  so  taken, 
but  by  the  interposition  of  a  prior  equity,  the  execution  plaintiff  is 
compelled  to  abandon  his  levy,  his  rights  are  the  same  as  if  no  levy 
had  been  made.^° 

§  1230.  Levy  of  execution  on  other  property. — But  an  execution 
for  the  mortgage  debt  may  be  levied  upon  any  other  land  of  the  debtor, 
or  upon  his  personal  property,  in  the  same  manner  as  any  other  debt.^^ 
Other  property  of  the  debtor  may  be  attached  in  a  suit  at  law  upon  the 

"  Cottingham  v.  Springer,  88  III.  » Forsyth  v.  Rowell,  59  Maine  131. 

90;   Starts  v.  Await,  73  Ind.  304.  '"Applegate  v.  Mason,  13  Ind.  75. 

"  Crooker    v.    Frazier,    52    Maine  '^  Simmons  Hdw.  Co.  v.  Brokaw,  7 

405;  Porter  v.  King,  1  Maine  297.  Nebr.   405;    Roosevelt  v.  Carpenter, 

1'  Lord  v.  Crowell,  75  Maine  399.  28    Barb.    (N.    Y.)    426.      See    ante 

"  Lydecker  v.  Bogert,  38  N.  J.  Eq.  §  665. 
136. 
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mortgage  debt,  or  a  bill  in  equity  may  be  maintained  to  reach  and 
apply  in  payment  of  such  debt  property  of  the  debtor  ■which  can  not 
be  come  at  to  be  attached  or  taken  on  execution.^^  After  a  redemption 
from  a  mortgage  sale,  a  judgment  for  the  deficiency  may  be  levied 
upon  the  same  property,  although  the  debtor  has  other  property  sub- 
ject to  execution.  ^^ 

V.    Remedy  2s  Affected  ly  Bankruptcy 


Section 

1231.  Effect   of   discharge   on   right 

to  foreclose  and  have  judg- 
ment for  deficiency. 
1231a.  Effect    of    failure    of    mort- 
gagor   to    schedule    equity 
of  redemption. 

1232.  In  what  court  the  mortgage 

lien  may  be  enforced. 


Section 

1233.  Effect  of  proceedings  in  bank- 

ruptcy on  pending  suits. 

1234.  Effect   of  pendency   of  bank- 

ruptcy proceedings  in  sister 
state. 

1235.  Sale    ordered    by   bankruptcy 

court  subject  to  mortgage. 

1236.  Establishment  of  mortgagee's 

claim  In  bankruptcy  court. 


§  1231.  Effect  of  discharge  on  right  to  foreclose  and  have  judg- 
ment for  deficiency. — It  is  well  settled  that  a  discharge  in  bankruptcy 
does  not  divest  any  lawful  liens  of  a  creditor  existing  at  the  time  of 
the  beginning  of  the  bankruptcy  proceeding  and  obtained  more  than 
four  months  prior  to  the  adjudication  in  bankruptcy.^  Although  a 
discharge  in  bankruptcy  will  prevent  a  judgment  for  a  deficiency 
on  the  note  or  debt,  it  will  not  prevent  a  judgment  of  fore- 
closure.'' N'either  will  the  foreclosure  suit  be  continued  to  await 
a  discharge  in  bankruptcy,  because  the  discharge,  if  had,  will 
not  affect  the  mortgage  lien.*  The  lien  of  the  mortgage  is  not  af- 
fected by  the  proceedings.  The  assignee  takes  the  property  sub- 
ject to  all  the  legal  and  equitable  rights  of  the  mortgagee  and  of 


^2  Tucker  v.  McDonald,  105  Mass. 
423. 

^  Cauthorn  v.  Indianapolis  &  Vin- 
cennes  R.  Co.,  58  Ind.  14. 

1  Metcalf  v.  Barker,  187  U.  S.  165, 
23  Sup.  Ct.  67,  47  L.  ed.  122;  Hill  v. 
Harding,  130  U.  S.  699,  9  Sup.  Ct. 
725,  32  L.  ed.  1083;  Taylor  v.  Mar- 
shall, 153  111.  App.  409;  Haggerty  v. 
Byrne,  75  Ind.  499;  Mutual  Life  Ins. 
Co.  V.  Fleischman,  133  N.  Y.  S.  512, 
149  App.  Div.  23;  McDonald  v.  Tay- 
lor, 128  N.  Y.  S.  1048;  Wyckoff  v. 
Williams,  136  App.  Div.  495,  121  N. 
Y.  S.  189;  Walheimer  v.  Truslow, 
106  App.  Div.  73,  94  N.  Y.  S.  137; 
Pickert  v.  Eaton,  81  App.  Div.  423, 
81  N.  Y.  S.  50;  McCombs  v.  Allen,  82 


N.  Y.  114;  Storm  v.  'Waddell,  2 
Sandf.  Ch.  (N.  Y.)  494. 

="  Copper  Belle  Min.  Co.  v.  Costello, 
12  Ariz.  818,  100  Pac.  807;  Oliphint 
V.  Eckerley,  36  Ark.  69;  Reed  v. 
Equitable  Trust  Co.,  115  Ga.  780,  42 
S.  B.  102;  Evans  v.  Rounsaville,  115 
Ga.  684,  42  S.  E.  100;  Johnson  v. 
Whitley  Grocery  Co.,  112  Ga.  449,  37 
S.  E.  766;  Carter  v.  People's  Nat. 
Bank,  109  Ga.  573,  35  S.  E.  61; 
Broach  v.  Powell,  79  Ga.  79,  3  S.  B. 
763;  Catterlin  v.  Armstrong,  101 
Ind.  258;  Prentis  v.  Richardson,  118 
Mich.  259,  76  N.  W.  381;  Brown  v. 
Hoover,  77  N.  Car.  40;  Roberts  v. 
Wood,  38  Wis.  60.     See  post  §  1438. 

« Toler  V.  Passmore,  62  Ga.  263. 
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others.*  The  assignee  takes  only  the  rights  that  the  debtor  himself 
had,  and  must  recognize  all  the  equities  of  other  parties  -which  the 
debtor  would  be  held  to  recognize  in  a  court  of  equity.  Thus  an  agree- 
ment by  the  debtor  to  give  a  mortgage  may  be  treated  as  a  specific 
lien  upon  the  land;  and  a  mortgage  made  in  pursuance  of  the  agree- 
ment, although  made  just  previous  to  the  debtor's  bankruptcy,  so  that 
by  itself  it  would  be  open  to  objection  as  a  fraudulent  preference,  by 
reference  to  the  agreement,  may  be  sustained  as  a  valid  security.^  So, 
a  discharge  will  not  affect  a  foreclosure  of  a  mortgage  executed  more 
than  four  months  prior  to  the  filing  of  the  petition  in  bankruptcy, 
where  the  debt  secured  by  the  mortgage  has  not  been  proved  in  the 
bankruptcy  court.'  And  so  a  mortgage  given  a  short  time  prior  to 
the  mortgagor's  bankruptcy,  but  in  renewal  of  a  security  which  was 
not  a  preference  under  the  bankrupt  act,  is  not  open  to  that  objec- 
tion.'^ Adjudication  alone  does  not  divest  the  bankrupt's  title,  but  this 
remains  in  him  until  the  appointment  of  an  assignee.  Therefore, 
where  one  was  adjudged  a  bankrupt,  but  no  assignee  was  appointed, 
and  no  further  proceedings  had,  for  the  reason  that  the  debtor  com- 
promised with  his  creditors,  giving  notes  secured  by  a  mortgage,  it 
was  held  that,  when  a  year  afterward  he  again  became  involved  and 
an  assignee  was  appointed,  the  mortgage  was  valid  and  might  be  fore- 
closed.^ Inasmuch  as  a  mortgage  taken  by  a  surety  inures  to  the 
benefit  of  the  principal  creditor,  the  surety  may  assign  the  mortgage 
to  such  creditor ;  and  the  subsequent  discharge  of  both  the  surety  and 
the  principal  debtor  does  not  destroy  the  lien  of  the  mortgage,  or 
affect  the  mortgagee's  right  to  foreclose  it.®  But  even  without  such 
an  assignment  a  court  of  bankruptcy  will  enforce  the  mortgage  for 
the  benefit  of  the  creditor  to  whom  the  surety  has  become  bound.^"  If 
proceedings  to  foreclose  are  commenced  after  the  mortgagor  has  filed 
his  petition  in  bankruptcy,  although  no  judgment  can  be  had  against 
him  personally,  a  decree  may  be  rendered  against  the  property.^^ 
After  the  assignee  has  taken  actual  possession  of  the  mortgaged  es- 
tate, the  mortgagee  can  not  by  an  action  of  ejectment  disturb  his  pos- 
session.   The  possession  of  the  assignee  is  the  possession  of  the  court 

*  Gibson  v.  Warden,  14  Wall.   (U.        'Burnhisel   v.    Firman,    22    Wall. 

S.)  244.  (U.  S.)  170. 

=  Hewitt  V.   Northup,   9   Hun    (N.        "Robinson  v.  Hall,  8  Benedict  (U. 

Y.)   543;  Burdick  v.  Jackson,  15  N.  S.)  61. 
Bank.  R.  (N.  Y.)  318.  » Carlisle  v.  Wilkins,  51  Ala.  371. 

"Camp  v.  Young,  119  Ga.  981,  47        "In  re  Pierce,  2  Lowell    (U.  S.) 

S.  E.  560.  See  also  Laurel  Oil  &c.  343;  In  re  Jaycox,  8  N.  Bank.  R.  241. 
Co.  V.  Home,  101  Miss.  629,  58  So.  "  Cockrill  v.  Johnson,  28  Ark.  193. 
652. 
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in  bankruptcy,  and  if  the  mortgagee  would  enter  he  must  first  obtain 
permission  of  that  court.  If  the  mortgagee  be  already  in  possession, 
he  can  not  be  disturbed  by  the  assignee,  except  upon  redemption  of 
the  mortgage.  If  the  assignee,  for  the  reason  that  the  incumbrance  is 
greater  than  the  value  of  the  property,  does  not  assume  possession  of 
it,  then  the  bankruptcy  proceedings  do  not  prevent  the  mortgagee 
from  recovering  possession  of  the  property  from  a  third  person  not 
connected  with  the  assignee.  No  permission  from  the  bankruptcy 
court  is  necessary  to  authorize  the  mortgagee  in  such  case  to  maintain 
an  action  of  ejectment.^^  Although  all  the  property  and  rights  of  the 
bankrupt  pass  to  the  assignee  by  operation  of  law,  and  become  vested 
in  him  as  soon  as  he  is  appointed,  he  is  not  bound  to  take  possession 
of  all  the  property.  If  the  property  be  so  incumbered  as  to  be  of  an 
onerous  or  unprofitable  character,  or  if  it  is  liable  to  become  a  burden 
rather  than  a  profit  to  the  estate,  the  assignee  is  not  bound  to  take  the 
property  into  possession,  or  to  take  measures  to  sell  it;^*  but  rather 
it  is  his  duty  not  to  do  so.  If  he  elects  not  to  take  the  property,  it 
remains  in  the  bankrupt.  If  he  does  not  elect  to  take  possession  of 
the  property  within  a  reasonable  time,  he  is  deemed  to  have  elected  to 
abandon  it.  The  title  of  the  bankrupt  to  the  equity  of  redemption  is 
good  against  aU  the  world  except  the  assignee,  as  the  presumption  is 
that  the  property  was  regarded  as  onerous,  and  that  the  assignee 
elected  not  to  take  it  into  possession.^* 

§  1231a.  Effect  of  failure  of  mortgagor  to  schedule  equity  of  re- 
demption.— The  failure  of  a  bankrupt  to  schedule  an  equity  of  re- 
demption is  to  leave  the  equity  subject  to  the  claims  of  creditors  after 
the  termination  of  bankruptcy  proceedings  and  this  without  regard  to 
whether  the  omission  to  schedule  was  due  to  oversight  or  fraudulent 
intention.^° 

§  1232.  In  what  court  the  mortgage  lien  may  be  enforced. — Al- 
though it  is  now  generally  held  that  the  state  courts  may,  with  the 
assent  of  the  assignee,  be  employed  not  only  to  ascertain  the  amount 
of  a  mortgage  lien,  but  to  enforce  it  as  well,  it  was  formerly  held  that 
the  only  proper  tribunal  for  these  purposes  was  the  district  court  in 
bankruptcy;  and  that,  if  the  creditor  remained  outside  this  court,  he 
did  so  at  the  risk  of  being  refused  the  right  to  enforce  his  lien  in  the 

^Eyster  v.  Gaff,  2  Colo.  228.  "Amory  v.   Lawrence,  Fed.   Caa 

"McHenry   v.    La    Soci6t6   Fran-    No.  S36,  3  Clifie.  (U.  S.)  523. 
Saise,  95  U.  S.  58.  "Horn  v.  Bates  (Ky.),  114  S.  W. 

763. 
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state  coTirt.^'  The  commencement  of  proceedings  in  bankruptcy  at 
once  gives  to  the  court  of  bankruptcy  full  and  exclusive  jurisdiction 
over  all  the  bankrupt's  property,  and  it  retains  this  jurisdiction  so 
long  as  the  proceedings  in  bankruptcy  are  pending.  It  matters  not 
that  these  proceedings  are  in  a  district  and  state  other  than  that 
where  the  property  is  situated;  the  courts  of  the  state  where  the  prop- 
erty is  do  not  thereby  acquire  any  rights  over  it.^^  Therefore,  if  pro- 
ceedings to  foreclose  a  mortgage  are  instituted  in  a  state  court  after 
an  adjudication  of  bankruptcy,  they  will,  upon  motion,  be  stayed  un- 
til these  proceedings  are  closed.^*  The  bankruptcy  court  may  order 
the  assignee  to  sell  the  property  subject  to  the  mortgage,  and  thus 
leave  the  mortgage  to  be  enforced  against  the  property  in  the  hands 
of  the  purchaser.  After  such  sale,  it  would  seem  that  proceedings  to 
foreclose  would  be  no  longer  stayed.  But  on  the  other  hand,  the  court 
sitting  in  bankruptcy  may  authorize  the  assignee  to  redeem  the  mort- 
gage ;  or  may  order  the  entire  property  to  be  sold  free  from  the  mort- 
gage lien,  and  that  the  proceeds  be  paid  into  court,  in  which  case  the 
validity  of  the  mortgage  is  there  investigated  in  determining  the  dis- 
tribution of  the  proceeds,  and  the  purchaser  takes  the  estate  dis- 
charged of  the  mortgage. ^^  The  state  courts,  however,  have  prima 
facie  jurisdiction  to  foreclose  mortgages,  although  the  suits  for  the 
purpose  are  commenced  after  the  adjudication  in  bankruptcy.^"  The 
provisions  of  the  bankrupt  law,  that  the  property  covered  by  a  mort- 
gage shall  be  sold  in  such  manner  as  the  bankruptcy  court  shall  direct, 
are  for  the  benefit  and  protection  of  the  unsecured  creditors  repre- 
sented by  the  assignee,  and  he  may,  for  himself  and  them,  waive  such 
benefit,  and  permit  the  property  to  be  sold  in  a  suit  in  a  state  court.^^ 
If  the  assignee  submits  himself  to  the  jurisdiction  of  a  state  court  lie 
is  bound  by  its  judgment.  ^^    The  jurisdiction  of  the  state  courts  of 

"Blum  v.  Ellis,  73  N.  Car.  293.  Am.  Rep.  291;  Brigham  v.  Claflin,  31 
Judge  Settle,  In  this  case,  said:  "In-  Wis.  607.  In  like  manner  bank- 
deed,  when  we  behold  the  obscurity  ruptcy  stays  proceedings  In  a  state 
in  which  this  subject  has  been  in-  court  to  enforce  a  mechanic's  lien; 
volved  by  the  conflicting  decisions  Clifton  v.  Foster,  103  Mass.  233,  4 
of  different  courts,  we  are  inclined  Am.  Rep.  539;  or  to  set  aside  a 
to  think  that  it  would  have  been  fraudulent  conveyance.  Gilbert  v. 
better  had  Congress  withheld  en-  Priest,  65  Barb.  (N.  Y.)  444  (over- 
tirely  from  state  tribunals  all  ques-  ruling  63  Barb.  (N.  Y.)  329). 
tions  touching  the  bankrupt,  his  '"  Broach  v.  Powell,  79  Ga.  79,  3  S. 
creditors,  and  his  assets."  E.  763. 

"  Markson  v.  Haney,  47  Ind.  31.  »  Mays  v.  Fritton,  20  "Wall.  (U.  S.) 

^*Levy  V.  Haake,  53  Ala.  267.  414;  In  re  Moller,  7  Benedict  (U.  S.) 

"Markson  v.  Haney,  47  Ind.  31;  726. 

Newman    v.    Fisher,    37    Md.    259;  '"'Mays   v.   Fritton,   20   "Wall.    (U. 

Voorhies  v.  Frlsbie,  25  Mich.  476,  12  S.)  414. 
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suits  for  the  settlement  of  conflicting  claims  to  property  belonging 
to  the  estate  of  the  bankrupt  is  not  divested.^^  The  state  courts  have 
jurisdiction  of  proceedings  by  a  trustee  to  recover  preferences  from 
a  bankrupt's  creditors^*  and  to  set  aside  fraudulent  conveyances  by 
the  bankrupt.^  °  The  jurisdiction,  in  this  class  of  cases,  is  concurrent, 
but  -when  the  jurisdiction  of  the  state  court  is  once  invoked,  the  rules 
of  practice  as  established  in  the  state  courts  prevail.^"  The  mortgagee 
may,  with  leave  of  the  bankruptcy  court,  institute  foreclosure  pro- 
ceedings in  the  state  court  f  or  the  assignee  may  sue  in  a  state  court 
to  collect  the  assets.^^  Objection  that  leave  was  not  given  by  the  bank- 
ruptcy court  to  file  a  bill  of  foreclosure  will  not  be  sustained  if  made 
a  year  and  a  half  after  the  bill  was  filed,  and  when  the  party  object- 
ing had  in  the  meantime  appeared  and  answered,  especially  when  the 
premises  were  at  the  time  in  the  possession  of  a  receiver  appointed 
in  a  former  suit  in  the  same  court.^"  The  homestead  of  a  bankrupt 
never  comes  within  the  jurisdiction  of  the  bankruptcy  court;  and 
therefore  a  creditor  having  a  lien  upon  that  alone  may  enforce  it  by 
suit  while  the  bankruptcy  proceedings  are  pending,  without  obtaining 
leave  of  that  eourt.^"  The  federal  courts  have  exclusive  jurisdiction 
"of  all  matters  and  proceedings  in  bankruptcy,"^  ^  and  where  the  mat- 
ter is  clearly  for  the  federal  court,  the  trustee  can  not,  by  answering 
and  praying  for  aflBrmative  relief  in  a  state  court,  confer  jurisdiction 
on  the  state  court.^^  These  matters  include  all  things  treated  of  or 
afiected  by  the  legislation  upon  the  subject  of  bankruptcy.  It  is  there- 
fore held  that  a  state  court  has  no  jurisdiction  to  cancel  a  mortgage 

=»  Jerome   v.   McCarter,   94   U.    S.  "  McHenry   v.    La    Socifite   Fran- 

734;    Eyster  v.   Gaff,   91   U.   S.   521,  gaise,   etc.,   95   U.    S.    58;    Miller   v. 

525;    Nisbet  v.    Sigel-Campion   Live  Hardy,  131  Ind.  13,  29  N.  B.  776.    If 

Stock  Comm.  Co.,  21  Colo.  App.  494,  in  such  case  the  bankruptcy  court 

123  Pac.  110;    Boudinot  v.  Haman,  authorizes  its  assignee  to  abandon 

117  Iowa  22,  90  N.  W.  497;  Weeks  v.  all  claims  on  the  lands  upon  con- 

Powler,  71  N.  H.  518,  53  Atl.  543;  dition  that  the  mortgagee  releases 

Cooke  V.  Scovel,  68  N.  J.  L.  484,  53  the  estate  from  further  liability,  this 

Atl.  692;    Small  v.  Muller,  67  App.  gives  the  state  court  jurisdiction  to 

Div.  143,  73  N.  Y.  S.  667.  foreclose,  as  against  all  persons  con- 

'^  Boudinot  v.  Hamann,  117  Iowa  cerned. 

22,  90  N.  W.  497;  Maxwell  v.  Davis  ==Claflin  v.   Houseman,   93   U.   S. 

Trust  Co.,  69  W.  Va.  276,  71  S.  B.  130. 

270.  ^  Jerome  v.  McCarter,  94  U.  S.  734. 

^HuU  V.  Hudson,  9  Del.  ch.  205,  80  =°In  re  Sinnett,  4  Sawyer  (U.  S.) 

Atl.  674;   Hobbs  v.  Frazier.  61  Fla.  250. 

611,  55  So.  848.  ^  Rev.  St.  U.  S.  §  711. 

^Exler  V.  American  Box  Co.,  226  ^"Goodnough    Mercantile    Co.    v. 

Pa.  384,  75  Atl.  661, 134  Am.  St.  1067.  Galloway,  48  Ore.  239,  84  Pac.  1049. 
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valid  tinder  the  laws  of  the  state,  upon  the  ground  that  it  was  made 
in  contravention  of  the  federal  bankrupt  law.^^ 

§  1233.    Effect  of  proceedings  in  bankruptcy  on  pending  suits. — 

Proceedings  in  bankruptcy  against  the  owner  of  the  equity  do  not 
suspend  a  suit  already  commenced  in  a  state  court  for  the  foreclosure 
of  the  mortgage,  and,  unless  restrained  by  injunction  from  the  United 
States  court  in  bankruptcy,  the  plaintiff  may  proceed  to  judgment  and 
sale  of  the  premises,  and  the  purchaser  acquires  a  good  title  against 
the  parties,  including  any  assignee  who  may  afterward  be  appointed.^* 
The  bankruptcy  act  has  been  held  not  to  affect  proceedings  com- 
menced under  state  insolvency  laws  before  its  passage.^^  It  does  not 
supersede  state  insolvency  laws  as  to  insolvent  persons  or  corporations 
not  within  the  bankruptcy  act.^"  Upon  the  principle  that  a  decree  of 
foreclosure  is  binding  upon  one  who  purchases  the  equity  of  redemp- 
tion or  acquires  any  interest  in  it  pending  the  suit  for  foreclosure,  it 
is  held  that  an  assignee  in  bankruptcy  appointed  pending  such  suit 
is  barred  by  a  decree  against  the  mortgagor.  The  assignee  stands  as 
any  other  grantee  of  the  mortgagor  would  stand  who  had  acquired 
title  after  the  commencement  of  the  foreclosure  suit.^^  If  the  assignee 
in  bankruptcy  does  not  assume  possession  of  an  estate  mortgaged  by 
the  bankrupt,  proceedings  to  foreclose  the  mortgage  whenever  com- 
menced may,  by  his  tacit  consent,  go  on  in  the  state  court.^^  Upon 
the  institution  of  proceedings  in  bankruptcy,  and  the  appointment  of 
an  assignee,  the  bankrupt's  property  comes  under  the  jurisdiction  of 
the  national  courts,  and  the  state  courts  can  act  no  further  in  relation 
to  it  while  such  proceedings  are  pending,  except  with  the  consent  of 
the  bankruptcy  court  or  of  its  officer,  the  assignee,  in  whom  the  prop- 
erty is  vested  by  the  assignment.  A  suit  to  foreclose  a  mortgage  upon 
the  bankrupt's  property,  if  brought  subsequently,  should  be  brought  in 
a  court  of  the  United  States  sitting  in  bankruptcy,  and  the  assignee 
should  be  made  a  party  to  it.  This  court  may  take  the  entire  admin- 
istration of  the  bankrupt's  estate,  and  may  ascertain  and  liquidate  all 

''Brewster  v.  Dryden,  53  Iowa  657,  Maine  388,  50  Atl.  24;  Hood  v.  Blalr 

6    N.    "W.    16.      See    also    Hecht   v.  State  Bank,  3  Nebr.  (Unof.)  432,  91 

Sprlngstead,  51  Iowa  502,  1  N.  "W.  N.  W.  701. 

773.  ="  State   Nat.    Bank   v.    Syndicate 

»*  Lenlhan   v.    Hamann,   55   N.   Y.  Co.,  178  Fed.  359. 

652,  14  Abb.  Pr.    (N.   S.)    274;    Mc-  ''Stout    v.    Lye,    103    U.    S.    66; 

Gready  v.  Harris,  54  Mo.  137.   In  the  Eyster  v.  Gaff,  91  U.  S.  521;    Sedg- 

latter   case  there   had  been  no  ad-  wick  v.  Grlnnell,  9  Ben.  (U.  S.)  429. 

judication  prior  to  the  sale.  ^  Hatcher  v.  Jones,  53  Ga.  208. 

==  First   Nat.    Bank   v.    "Ware,    95 
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liens  thereon,  and  for  this  purpose  may  restrain  the  holder  of  a  mort- 
gage or  other  lien  from  proceeding  in  any  suit  to  enforce  such  lien; 
and  it  is  generally  proper  for  the  court  to  do  so  when  the  value  of 
the  property  exceeds  the  amount  secured  by  the  lien,  or  when  the 
amount  or  validity  of  the  lien  is  in  doubt.^*  A  mortgagee  or  trustee 
under  a  deed  of  trust  will,  upon  the  application  of  the  assignee,  be 
enjoined  from  selling  under  a  power  of  sale.*"  If  the  foreclosure  suit 
is  already  pending  in  a  state  court  at  the  time  the  bankruptcy  pro- 
ceedings are  commenced,  it  may  be  allowed  to  proceed  upon  making 
the  assignee  a  party  to  it.  In  the  case  of  a  voluntary  assignment  of  the 
mortgaged  property  after  the  commencement  of  a  suit  to  foreclose, 
it  is  not  necessary  to  bring  in  the  assignee  as  a  party  to  the  suit ;  but 
if  the  assignment  is  by  operation  of  law,  as  in  cases  of  bankruptcy 
or  under  the  insolvent  acts,  the  assignee  should  be  made  a  party  before 
further  proceedings  are  had.  If  he  is  not  made  a  party,  the  foreclosure 
is  of  no  effect  as  to  him,  and  his  equity  of  redemption  remains  un- 
impaired.*^ 

§  1234.  Effect  of  pendency  of  bankruptcy  proceedings  in  sister 
state. — If  the  bankruptcy  proceedings  are  pending  in  a  state  other  than 
that  in  which  the  mortgaged  property  is  located,  although  the  bank- 
ruptcy court  may  exercise  extra-territorial  jurisdiction  in  collecting 
the  estate  and  adjusting  the  claims  of  creditors,  yet  matters  affecting 
the  real  estate  of  the  bankrupt  are  of  a  local  character,  and  the  rights 
of  parties  must  be  determined  by  the  local  courts.  Therefore,  it  is 
held  that  a  suit  to  foreclose  a  mortgage  on  the  bankrupt's  property, 
situate  in  another  state,  may  be  commenced  after  he  is  adjudicated 
a  bankrupt,  and  prosecuted  in  the  state  where  the  land  is  situated. 
The  mortgagee  is  entitled  to  have  a  foreclosure  of  his  mortgage,  and, 
as  he  can  not  have  any  remedy  in  the  District  Court  of  the  United 
States  in  which  the  bankruptcy  proceedings  are  pending,  he  is  al- 
lowed to  proceed  in  the  courts  of  the  state  where  the  lands  are.  The 
assignee  is  protected  in  his  rights  by  being  made  a  party.*^ 

^In  re  Sacchi,  10  Blatchf.  (TJ.  S.)  Paige  (N.  Y.)   20;   Burnham  v.  De 

29;  In  re  Iron  Mountain  Co.  of  Lake  Bevorse,   8   How.   Pr.    (N.  Y.)    159; 

Champlain,  5  Blatchf.  (U.  S.)  320.  Springer  v.  Vanderpool,  4  Edw.  Ch. 

«Dooley    v.    Va.    F.    Ins.    Co.,    2  (N.    Y.)    362;     Deas   v.    Thome,    3 

Hughes  (U.  S.)  482.  Johns.  (N.  Y.)  544;  In  re  "Wynne,  4 

"Russell  V.  Clark,  7  Cranch    (U.  N.  Bank  R.  23. 

S.)   69;   Eyster  v.  GafE,  2  Colo.  228,  ^'Whitridge  v.  Taylor,  66  N.  Car. 

239;  Winslow  v.  Clark,  47  N.  Y.  261,  273.     In  this  case  the  assignee  ao- 

263;    Lowry  v.   Morrison,  11  Paige  cepted  service  and  was  willing  the 

(N.  Y.)  327;  Sedgwick  v.  Cleveland,  case  should  proceed. 
7  Paige  (N.  Y.)  287,  290;  Anon.  10 

57— Jones  Mtg. — Vol.  II. 
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§  1235.    Sale  ordered  by  bankruptcy  court  subject  to  mortgage.—' 

A  court  of  bankruptcy,  in  the  exercise  of  its  equitable  powers,  in  sell- 
ing and  disposing  of  the  proceeds  of  the  bankrupt's  estate,  will  take 
care  of  and  protect  the  legal  and  equitable  interests  of  third  parties 
attaching  thereto.**  The  bankruptcy  court  may  order  a  sale  subject  to 
the  mortgage.  As  already  observed,  the  bankruptcy  court  may  allow 
the  mortgagee  to  foreclose  his  mortgage  in  the  usual  way  in  a  state 
court,  or  may  take  upon  itself  the  duty  of  ascertaining  and  enforcing 
the  lien  by  a  sale  of  the  mortgaged  property.  It  may  also  have  the 
mortgaged  premises  sold  subject  to  the  lien,  and  leave  the  mortgagee 
to  proceed  to  a  foreclosure  against  the  purchaser;  or  it  may  direct  a 
release  of  the  mortgaged  premises  to  the  mortgagee  in  satisfaction  of 
the  debt.**  A  bankruptcy  court  has  the  power  to  sell  real  estate  dis- 
charged of  liens  after  notice  to  lien  creditors  and  direct  payment  of 
the  lien  out  of  the  funds  arising  from  the  sale.*°  If  the  mortgagee 
goes  into  the  bankruptcy  court,  that  court  must  take  possession  of  the 
mortgaged  property  and  sell  it;  and  in  that  case  this  court  must  de- 
termine the  order  of  priority  of  different  liens  upon  the  property,  and 
the  rights  of  the  mortgagor  under  any  claims  he  may  set  up,  as,  for 
instance,  his  right  to  a  homestead  exemption.  When  the  homestead 
of  the  debtor  has  been  sold  as  a  part  of  the  mortgaged  property,  the 
court  has  jurisdiction  to  order  the  bankrupt  to  deliver  possession  to 
the  purchaser  upon  the  bankrupt's  refusal  to  surrender  the  property 
to  the  purchaser.**  The  district  court  in  bankruptcy  has  no  juris- 
diction of  a  summary  petition  by  a  mortgagee  against  the  assignee  to 
order  a  sale  of  the  property  when  it  appears  that  the  title  of  the  ap- 
plicant*' is  in  dispute,  or  that  the  estate  is  in  the  actual  possession  of 
a  third  person  claiming  title;  as,  for  instance,  when  it  is  in  the  pos- 
session of  receivers  appointed  by  a  state  court.** 

§  1236.  Establishment  of  mortgagee's  claim  in  bankruptcy  court. — 
If  a  mortgagee  desires  to  prove  his  claim  against  the  mortgagor's 
estate  in  bankruptcy,  he  may  release  his  security  to  the  assignee  and 
prove  for  the  whole  of  his  claim;  or  he  may  have  the  property  sold 

« McKay  v.  Hamill,  185  Fed.  11.  "In  re  Betts,  4  Dill.  (U.  S.)  93. 

"In  re  EUerhorst,  2  Sawyer  (U.  "In  re  Casey,  10  Blatchf.  (U.  S.) 

S.)  219.    See  also  Broach  v.  Powell,  376. 

79  Ga.  79,  3  S.  B.  763;  Clifton  v.  Fos-  "  Bradley  t.  Healey,  1  Holmes  (U. 

ter,  103  Mass.  233,  4  Am.  Rep.  539.  S.)  451,  and  cases  cited;   Knight  v. 

«In  re  Torchia,  185  Fed.  576;   In  Cheney,  5  N.  Bank.  R.  305.    See  also 

re  Brown,  196  Fed.  758.    See  also  In  Smith  v.  Mason,  Wall.   (U.  S.)  419; 

re  Harralson,  179  Fed.  490,  29  L.  R.  Hayes  v.  Dickinson,  9  Hun  (N.  Y.) 

A.  (N.  S.)  737,  277. 
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under  direction  of  the  bankruptcy  court,  and  prove  for  any  balance 
of  his  claim  remaining  unsatisfied;  or  he  may  instead  have  his  se- 
curity valued,  and  prove  for  the  balance  after  deducting  the  value  of 
the  property.**  But  the  mortgagee  need  not  take  either  of  these 
courses.  He  may  rest  upon  his  security,  in  which  case  the  discharge  of 
the  bankrupt  mortgagor  constitutes  no  defense  to  a  subsequent  action 
to  foreclose  the  mortgage,^"  so  far  as  the  mortgaged  property  is  con- 
cerned, but  would  be  a  bar  to  any  personal  judgment  against  the 
bankrupt.  The  fact  that  the  mortgagee  has  proved  his  claim  in  bank- 
ruptcy does  not  prevent  his  foreclosing  his  mortgage  in  a  state  court 
upon  leave  granted  by  the  bankruptcy  court.^^  In  Illinois,  where  fore- 
closure may  be  had  by  scire  facias,  the  recovery  of  a  judgment  in  such 
suit  is  no  defense  to  a  bill  in  equity  to  foreclose  the  same  mortgage.^^ 
The  mortgagee  may  use  both  these  remedies  and  all  others  as  well, 
but  of  course  can  have  but  one  satisfaction.  The  fact  that  a  creditor 
makes  separate  proof  of  an  unsecured  claim  does  not  deprive  him  of 
the  right  subsequently  to  prove  a  balance  due  on  a  secured  claim  after 
the  security  has  been  exhausted.^^  It  has  been  held  that  a  mortgagee, 
whose  mortgage  is  foreclosed  within  a  year  after  the  bankruptcy  of 
the  mortgagor  is  not  entitled  to  prove  his  claim  for  a  deficiency  after 
the  expiration  of  the  year.°* 

"Bankrupt  Act  of  1867,   §  1075;  S.)  383;  Price  v.  Amis,  58  Ga.  604; 

Bankrupt  Act  of  1898,  §  57h.    The  Pierce  v.  "Wilcox,  40  Ind.  70. 

proof  of  the  debt  as  unsecured  is  not  '^  Soci^tS  D'Bpargnes  v.  McHenry, 

a  waiver  of  a  mortgage  given  to  se-  49  Cal.  351. 

cure  it  by  a  person  other  than  the  '"'Erickson  v.  Rafferty,  79  111.  209. 

bankrupt.    National  Bank  v.  Wood,  "'  In  re  Ball,  123  Fed.  164. 

53  Vt.  491.  "  In  re  Sampter,  170  Fed.  938. 

"Wicks  v.  Perkins,  1  Woods  (U. 
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III.  The  Entry,  §§  1346-1357 
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X.  Waiver  of  Entry  and  Foreclosure,  §§  1365-1375 

I.   Nature  of  the  Remedy 

Section  Section 

1237.  Nature  of  remedy.  1238.  Where  used. 

§  1237.  Nature  of  remedy. — Foreclosure  by  means  of  the  mort- 
gagee's entering  upon  the  premises  and  holding  them  for  a  limited 
time  seems  to  follow  naturally  from  the  principle  established  in  equity, 
that  after  forfeiture  of  the  condition,  although  the  mortgagee  may 
enter,  yet  the  mortgagor  shall  be  allowed  within  a  reasonable  time  to 
redeem.^  The  entry  serves  to  give  notice  to  the  mortgagor  that  his 
right  of  redemption  will  be  lost  unless  he  discharges  the  obligations 
of  his  deed.  The  mortgagee  immediately  receives  the  rents  and  profits, 
which,  as  part  of  his  security,  should  go  to  him  after  the  mortgagor's 
default.  This  default  continuing,  the  property  is  applied  to  the  dis- 
charge of  the  debt  by  becoming  the  absolute  estate  of  the  mortgagee. 
The  length  of  possession  generally  required  to  perfect  the  mortgagee's 
title  to  the  property  makes  the  remedy  a  slow  one  for  obtaining 
money  in  discharge  of  a  mortgage  debt.  But  the  remedy  is  inexpen- 
sive, and  is  ready  at  hand  to  be  applied  by  the  mortgagee  himself, 
while  the  mortgagor  can  not  complain  that  it  is  an  oppressive  one. 
Such  foreclosure  operates  as  a  set-ofE  of  so  much  only  of  the  debt  as 

^For  the  mode  of  obtaining  pos- 
session by  process  of  law,  see  post 
§§  1276-1316. 

900 


901  STATUTORY    PEOVISIONS  §    1239 

equals  the  value  of  the  property.  If  it  amounted  to  an  absolute  pur- 
chase of  or  election  to  take  the  property  in  full  satisfaction  of  the 
debt,  it  would  work  great  hardship  and  injustice  in  many  cases,  and 
would  render  the  security  in  many  cases  entirely  worthless.^ 

§  1238.  Where  used. — This  mode  of  foreclosure  is  in  use  in  Maine, 
New  Hampshire,  Massachusetts,  and  Rhode  Island,  and  is  the  usual 
remedy  in  these  states  to  secure  the  discharge  of  the  mortgage  out  of 
the  property,  except  in  case  of  power  of  sale  mortgages,  which,  by 
reason  of  the  promptness  of  the  remedy  afforded  by  them,  have  of  late 
come  into  very  general  use.  The  statutory  provisions  of  these  states  in 
respect  to  the  entry  and  the  evidence  of  possession,  though  similar, 
are  in  important  details  unlike,  and  therefore  a  brief  statement  will 
be  made  of  these  provisions;  but  the  general  rules  governing  the  sub- 
ject, being  of  universal  application,  will  be  stated  under  the  general 
divisions  of  the  following  sections. 

II.    Statutory  Provisions 

Section  Section 

1239.  Maine.  1243.  New    Hampshire — Strict   com- 

1240.  Maine — Foreclosure  by  adver-  pliance     with     statute     re- 

tisement.  quired. 

1241.  New    Hampshire — Foreclosure    1244.  Massachusetts — Method  of  fore- 

by  entry  and  possession.  closure  by  entry  and  posses- 

1242.  New    Hampshire — Foreclosure  sion. 

by  mortgagee  already  in  pos-    1245.  Rhode  Island — Foreclosure  by 
session.  entry  and  possession. 

§  1239.  Maine.^ — After  breach  of  the  condition,  if  the  mortgagee, 
or  any  one  claiming  under  him,  desires  to  obtain  possession  of  the 
premises  for  the  purpose  of  foreclosure,  he  may  proceed  in  either  of 
the  following  ways,  viz :  First.  He  may  obtain  possession  under  a  writ 
of  possession  issued  on  a  conditional  judgment,  duly  executed  by  an 
ofScer.  An  abstract  of  such  writ,  stating  the  time  of  obtaining  pos- 
session, certified  by  the  clerk,  shall  be  recorded  in  the  registry  of  deeds 
of  the  district  in  which  the  estate  is,  within  thirty  days  after  posses- 
sion has  been  obtained.*   Second.   He  may  enter  into  possession,  and 

''Hatch  V.  White,  2  Gall.   (TJ.  S.)  Although   the   Revised   Statutes   in 

152,   Fed.   Gas.   No.   6209.  terms      authorized      the      Supreme 

'  Rev.   Stat.   1903,   ch.   92,   §   3,  p.  Court  to  take  cognizance,  as  a  court 

794.  of  equity,  of  "suits  for  the  redemp- 

*Rev.  Stat.  1903,  ch.  92,  §  3-6,  p.  tion   and   foreclosure   of  mortgaged 

794.  Mortgages  of  real  and  personal  estates,"  it  was  held  that  the  spe- 

property     may     be     foreclosed     in  cific   provisions   of  the   statute   for 

equity.   Rev.  Stat.  1903,  ch.  79,  §  6,  the   foreclosure   of  mortgages    pre- 

p.  677.    Reed  v.  Reed,  75  Maine  264.  eluded   any   jurisdiction   in   equity. 
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hold  the  same  by  consent  in  writing  of  the  mortgagor,  or  the  person 
holding  under  him.°  Third.  He  may  enter  peaceably  and  openly,  if 
not  opposed,  in  the  presence  of  two  witnesses,  and  take  possession  of 
the  premises;  and  a  certificate  of  the  fact  and  time  of  such  entry 
shall  be  made,  signed  and  sworn  to  by  such  witnesses  before  a  justice 
of  the  peace ;  and  such  certificate  or  consent,  with  the  afiidavit  of  the 
mortgagee  or  his  assignee  to  the  fact  and  time  of  entry  indorsed  there- 
on, shall  be  recorded  in  each  registry  of  deeds,  in  which  the  mort- 
gage is  or  by  law  ought  to  be  recorded,  within  thirty  days  after  the 
entry  is  made.  In  addition  to  the  modes  now  provided  by  law,  mort- 
gages of  real  and  personal  property  may  be  foreclosed  by  suit  in 
equity." 

In  order  that  a  complete  foreclosure  may  be  had  by  either  of  these 
methods  the  provisions  of  the  statute  must  be  fully  complied  with. 
Thus,  a  written  admission  of  the  parties  not  authorized  by  the  statute 
will  not  effect  a  foreclosure.^  There  must  be  a  distinct  breach  of  the 
condition  of  the  mortgage  or  a  failure  of  performance  before  one  is 
entitled  to  proceed  under  these  statutes.^ 

§  1240.  Maine — ^Foreclosure  by  advertisement. — Another  mode  of 
foreclosure  without  entry,  but  based  on  the  same  principle  of  notice 
to  the  mortgagor,  is  provided  for  in  Maine.  The  mortgagee  gives  pub- 
lic notice  in  a  newspaper  published  and  printed  in  whole  or  in  part  in 
the  county  where  the  premises  are  situated,"  if  any,  or,  if  not,  in  the 
state  paper,  three  weeks  successively,  of  his  claim  by  mortgage,  de- 
scribing the  premises  intelligibly,^"  naming  the  date  of  the  mortgage, 
and  stating  that  the  condition  of  it  is  broken,  by  reason  whereof  he 

and  that  the  language  of  the  stat-  in.  the  county  where  the  premises 

ute    quoted    as    to    foreclosure    in  arc   situated.     Hollis   v.    HoUis,   84 

equity     was     inadvertently     used.  Maine  96,  24  Atl.   581;    Bragdon  v. 

Chase   v.   Palmer,   25   Maine   341.  Hatch,   77   Maine   433,   1   Atl.   140; 

"  Such    agreement    inserted    in    a  Blake    v.    Dennett,    49    Maine    102. 

mortgage  binds  the  mortgagee  with-  See  also  Stone  v.  Bartlett,  46  Maine 

out  his  signature  to  the  mortgage.  438. 

Such    agreement    need    not    be    in-  "  The   description   should  be   suf- 

serted  in  the  notice  of  foreclosure,  flcient  to  enable  those  interested  in 

Stowe  V.   Merrill,   77   Maine   550,   1  the  premises  to  identify  them  with 

Atl.  684.  reasonable       certainty.      On       this 

°  Jones  V.  Bowler,  74  Maine  310.  ground  the  following  was  held  in- 

'  Pease  v.   Benson,  28  Maine  336.  sufficient:    "On  the  22d  day  of  June, 

*Hill  V.   More,  40   Maine   515.  1850,     Lewis     Dela,     of     Portland, 

"Welch  V.   Stearns,  74  Maine  71.  mortgaged  to  the  undersigned  cer- 

A  foreclosure  is  fatally  defective  if  tain  property  particularly  described 

the  certificate  recites  that  the  no-  in  the  deed  situated  at  the  corner 

tice    was    given    in    a    newspaper  of  Fore  and  India  streets,  in  this 

"published,"    instead    of    "printed,"  city."    Dela  v.  Stanwood,  61  Maine 
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claims  foreclosure  ;^^  a  copy  of  this  printed  notice,  with  the  name  and 
date  of  the  newspaper  in  which  it  was  last  published,  is  recorded  in 
each  registry  of  deeds  in  which  the  mortgage  is  or  ought  to  be  re- 
corded, within  thirty  days  after  the  last  publication  of  it.^^ 

The  advertisement  must  run  for  the  time  specified,  or  be  published 
the  required  number  of  times,^^  and  a  failure  to  state  in  the  proof  or 
record  thereof  the  name  and  date  of  the  newspaper  in  which  the  no- 
tice was  last  published  renders  such  proof  or  record  fatally  defective.'-* 
Where  the  foreclosure  purports  to  be  by  publication,  and  the  certifi- 
cate of  such  publication  fails  to  comply  with  the  statute  in  not  stating 
that  the  newspaper  was  printed  as  well  as  published  in  the  county 
where  the  premises  are  located,  the  foreclosure  is  invalid.'"  Instead 
of  such  publication  an  attested  copy  of  the  notice  may  be  served  on 
the  mortgagor  or  his  assignee,  if  in  the  state,  by  the  sheriff  or  his 
deputy,  by  delivering  it  to  him  in  hand  or  leaving  it  at  his  place  of 
last  and  usual  abode,  when  the  notice  with  the  sheriff's  return  is  re- 
corded within  thirty  days  after  service ;  and  in  all  cases  the  certificate 
of  the  register  of  deeds  is  prima  facie  evidence  of  the  fact  of  such  en- 
try, notice,  publication  of  foreclosure,  and  of  the  sheriff's  return.'* 

If  the  premises  are  not  redeemed  within  three  years  after  the  first 
publication  or  the  service  of  notice,  or  within  such  time,  not  less  than 
one  year,  as  the  parties  have  agreed  upon,  after  the  first  publication, 
or  after  the  service  of  the  notice,  the  right  of  redemption  is  fore- 

51.     See   also   Wilson  v.   Page,   76  of  a  newspaper,  and  recorded  the 

Maine   279;    Smith  v.   Larrabee,   58  next  day  after  the  last  publication, 

Maine   361;    Chase  v.   McLellan,  49  is   a   compliance   with    the   statute. 

Maine  375.  Wilson    v.    Page,    76     Maine    279; 

"A  notice  stating  that  "the  con-  Stowe  v.  Merrill,  77  Maine  550,  1 
dition  had  been  broken,  and  now  Atl.  684.  Evidence  that  a  notice 
the  mortgagees  give  notice  of  the  was  given  in  a  newspaper  "pub- 
same,  and  that  they  claim  a  fore-  lished"  in  the  county  is  not  evidence 
closure  of  said  mortgage,"  is  suffi-  of  a  notice  in  a  newspaper 
cient.  It  may  be  inferred,  though  "printed"  in  a  county.  Bragdon  v. 
not  declared,  that  the  foreclosure  is  Hatch,  77  Maine  433,  1  Atl.  140.  It 
claimed  by  reason  of  the  breach  must  appear  that  the  notice  was 
of  condition.  Pearce  v.  Savage,  45  in  a  "newspaper  printed  in  the 
Maine  90.  A  misnomer  contained  county."  Blake  v.  Dennett,  49 
in   a  recital  of  the   deed  excepting  Maine  102. 

a   small   portion    of   the    premises,  "=  Stowe  v.  Merrill,  77  Maine  550, 

and   repeated   in   a   notice   of   fore-  1  Atl.  684. 

closure,  does  not  invalidate  the  no-  "Hollis  v.   HoUis,   84   Maine   96, 

tice.    Wilson  v.  Page,  76  Maine  279.  24   Atl.    581;    Chase   v.    Savage,    55 

"It  is  essential  that  the  "date  of  Maine  543. 

the  nswspaper  in  which  the  notice  "Wyman    v.    Porter,    108    Maine 

was   last   published"    should   be   re-  110,   79   Atl.   371;    Hollis  v.   Hollis, 

corded.    Hollis   v.   Hollis,   84  Maine  84  Maine  96,  24  Atl.  581;    Bragdon 

96,  24  Atl.  581.    A  notice  published  v.  Hatch,  77  Maine  433,  1  Atl.  140. 

in   three    successive   weekly    issues  ^^The    certificate   of   the   mortga- 
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closed,^'  and  the  mortgagee  is  invested  with  a  complete  and  inde- 
feasible title  to  the  premises.^* 

Under  this  statute,  notice  by  a  mortgagee  after  he  has  assigned  his 
mortgage  is  ineffectual."  It  should  then  be  given  by  the  assignee. 
Notice  by  the  assignee  to  be  effectual  must  be  given  after  his  assign- 
ment has  been  recorded;  if  the  notice  be  given  before  the  assignment 
is  recorded,  and  the  person  entitled  to  redeem  has  no  actual  notice  of 
the  assignment,  the  mortgage  will  not  be  foreclosed  at  the  expiration 
of  three  years  from  the  time  of  publication.^"  The  mortgage  without 
the  record  of  the  assignment  is  notice  to  the  owner  of  the  equity  that 
the  title  is  in  the  mortgagee,  and  he  may  act  upon  this  assumption, 
and  disregard  all  claims  by  other  persons  ;^^  whether,  by  a  subsequent 
record  of  the  assignment,  the  foreclosure  would  be  complete  in  three 
years  from  the  time  of  record,  is  questionable.^''  The  notice  must  de- 
scribe the  premises  so  intelligibly  that  those  entitled  to  redeem  may 
know  with  reasonable  certainty  what  premises  are  intended.^'  The 
publication  of  it  is  no  bar  to  a  subsequent  writ  of  entry  to  foreclose 
the  mortgage;^*  and  it  would  seem  to  be  no  bar  to  an  open  and  peace- 
able entry  by  the  mortgagee  for  this  purpose. 

§  1241.    New  Hampshire — Foreclosure  by  entry  and  possession. — 

In  Kew  Hampshire^^  a  mortgage  may  be  foreclosed  by  peaceable  en- 
try, and  continued  actual  peaceable  possession  for  the  space  of  one 
year,^°  or  by  entry  and  possession  for  one  year,  and  by  publishing  in 

gee    is   not    suifioient    evidence    of  publication  of  notice  is  necessary, 

publication  of  the  notice.    Bragdon  and  foreclosure  is  complete  after  a 

V.  Hatch,  77  Maine  433,  1  Atl.  140.  continued  actual  possession  for  one 

"Rev.  Stat.  1883,  ch.  90,  §§  5,  6;  year.    Gray  v.   Gillespie,   59   N.   H. 

Acts  1893,  ch.  168.    Rev.  Stat.  1903,  469;    Ray   v.    Scripture,    67    N.    H. 

ch.  92,  §  7,  p.  795.    See  also  Jarvls  260.    See  post  §  1278. 
V.   Albro,   67   Maine   310;    Chase  v.        "The       mortgagee's       possession 

Marston,  66  Maine  271.  must  be  actual.    His  possession  is 

''Randall   v.    Bradley,    65    Maine  constructive  and  not  actual  if  the 

43.  mortgagor's    second    grantee   be   in 

"'Gushing  v.  Ayer,  25  Maine  383.  actual  and  exclusive  possession  dur- 

"Reed  v.  Elwell,  46  Maine  270.  ing   the   whole   of   the    same   year. 

^  Mitchell  V.  Burnham,  44  Maine  Bartlett  v.  Sanborn,  64  N.  H.  70,  ot 

286.  if  the  mortgagor's  tenant  is  in  pos- 

™Reed  v.  Elwell,  46   Maine  270.  session  without  having  attorned  to 

"  Chase   v.    McLellan,    49    Maine  the   mortgagee.    Ray   v.    Scripture, 

375.  67  N.  H.  260,  29  Atl.  454.    Doe,  C. 

'     **  Concord  Union  Mut.  P.  Ins.  Co.  J.,    said:      "The    meaning    of    our 

V.   "Woodbury,   45    Maine   447.     See  statute,     settled     by    practice    and 

also    Stewart    v.    Davis,    63    Maine  general    understanding,     does    not 

539.  sustain  the  sufficiency  of  the  ficti- 

'^  Pub.   Stat.   1891,   and   1901,   ch.  tious   and   presumed   possession   in 

139,  §  14.   Entry  may  also  be  made  this  case.    For  some  purposes,  pos- 

by  process  of  law,  in  which  case  no  session  held  by  the  mortgagor,  or 
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some  newspaper  printed  in  the  same  county,  if  any  there  he,  other' 
■wise  in  some  newspaper  printed  in  some  adjoining  county,  three 
weeks  successively,  a  notice  stating  the  time  at  which  such  possession 
for  condition  broken  commenced,  the  object  of  the  possession,  the 
name  of  the  mortgagor  and  mortgagee,  the  date  of  the  mortgage,  and 
a  description  of  the  premises,  the  iirst  publication  to  be  six  months 
at  least  before  such  right  to  redeem  would  be  foreclosed.  The  publi- 
cation of  such  notice  is  constructive  notice  of  the  commencement  of 
the  foreclosure,^''  but  it  is  not  notice  of  the  continuance  of  possession 
for  the  time  necessary  to  complete  the  foreclosure.^* 

The  notice  must  state  that  the  possession  was  taken  for  breach  of 
condition  and  for  the  purpose  of  foreclosure,^®  and  it  must  be  free 
from  errors  calculated  to  mislead.^" 

An  entry  upon  one  of  several  tracts  of  land  included  in  the  mort- 
gage is  a  sufficient  entry  for  the  whole,  if  such  entry  be  in  the  name 
of  the  whole.^^  "When  a  man  enters  into  land  under  a  deed  *  *  * 
such  entry  will  give  him  possession  of  all  the  land  which  the  title  un- 
der which  he  enters  embraces,  because  he  is  presumed  to  enter,  claim- 
ing according  to  his  title.  The  bounds  of  his  possession  will  be  marked 
by  the  lines  and  monuments  mentioned  in  his  deed."^^ 

§  1242.  New  Hampshire — Foreclosure  by  mortgagee  already  in 
possession. — Foreclosure  may  also  be  effected  by  a  mortgagee  already 

any  one  claiming  under  him  by  ti-  578;   Bellows  v.  Railroad,  59  N.  H. 

tie  subsequent  to  the  mortgage,  is  491,   492.     But   the   presumption   is 

presumed  to  be  in  subordination  to  not    conclusive    for    all    purposes." 

the  mortgage,  and  not  adverse.  En-  If  the  lot  be  wild  and  unoccupied, 

try  by  the  mortgagee  without  force,  all   the   possession    for   foreclosure 

violence,    or    opposition,    for    condi-  that  is  practicable  is  a  compliance 

tion  broken,  and  his  continued  and  with  the  statute.     Green  v.  Cross, 

uninterrupted  possession  thereof,  is  cited  in  Green  v.  Pettingill,  47  N. 

peaceable     entry     and     possession.  H.  375,    379.     See   also    Stebbins   v. 

Largey  v.  Taylor,  75  N.  H.  211,  72  Robbins,   67  N.  H.   232,  38  Atl.  15. 

Atl.  375.  ="  Howard  v.  Handy,  35  N.  H.  315. 

An   entry  by  the  mortgagee  for  ™  Ross  v.  Leavitt,  70  N.  H.  602,  50 

any  purpose  other  than  foreclosure  Atl.  110;  Ray  v.  Scripture,  67  N.  H. 

for  breach,  can  not  be  regarded  as  260,   29   Atl.    454;    Bartlett  v.    San- 

a   possession   under    the    mortgage,  born,  64  N.  H.  70,  6  Atl.  486. 

because  such  entry  is  not  made  in  =»  Green  v.  Davis,  44  N.  H.  71. 

the  exercise  of  his  rights  as  mort-  "  Abbot  v.  Banfield,  43  N.  H.  152. 

gagee.    Great  Falls  Co.  v.  Worster,  ='  Green  v.  Pettingill,  47  N.  H.  375, 

15  N.  H.  412.  93  Am.  Dec.  444;  Green  v.  Cross,  45 

An     entry     by     the     mortgagee  N.  H.  574. 

merely   for   the  purpose  of  taking  '^  Riley  v.  Jameson,  3  N.  H.  23,  14 

the  rents   and   profits   is   not  suffi-  Am.  Dec.  325.    See  also  Largey  v. 

cient.    Hunt  v.  Stiles,  10  N.  H.  466;  Taylor,  75  N.  H.   211,  72  Atl.  375; 

Howard  v.   Hildreth,  18  N.  H.   105,  Bailey  v.   Carleton,  12  N.   H.   9,   37 

107;  Tripe  v.  Marcy,  39  N.  H.  439;  Am.  Dec.  190;   Breck  v.  Young,  11 

Hodgdon  v.  Shannon,  44  N.  H.  572,  N.  H.  485. 
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in  possession  of  the  mortgaged  premises  by  publishing  in  some  newspa- 
per printed  in  the  same  county,  if  any  there  be,  otherwise  in  some 
newspaper  printed  in  an  adjoining  county,  three  weeks  successively,  a 
notice  stating  that  from  and  after  a  certain  day,  which  shall  be  speci- 
fied in  the  notice,  and  not  more  than  four  weeks  from  and  after  the 
last  day  of  publication,  such  possession  of  the  premises  will  be  held  for 
the  purpose  of  foreclosing  the  right  of  the  mortgagor  and  all  persons 
claiming  under  him  to  redeem  the  same,  for  condition  broken, — 
stating  the  name  of  the  mortgagor  and  of  the  mortgagee,  the  date  of 
the  mortgage,  and  a  description  of  the  premises;  and  by  retaining 
actual  peaceable  possession  of  the  premises  for  one  year  from  and 
after  the  day  specified  in  the  printed  notice. 

The  afiidavit  of  the  party  making  an  entry,  and  of  the  witnesses  to 
it,  as  to  the  time,  manner,  and  purpose  of  said  entry,  and  a  copy  of 
the  published  notice,  verified  by  affidavit  as  to  the  time,  place,  and 
mode  of  publication,  recorded  in  the  registry  of  deeds  for  the  county 
in  which  the  lands  lie,  are  evidence  of  the  entry,  possession,  and  pub- 
lication.^* 

The  presumed  possession  following  upon  the  mere  entry  by  the 
mortgagee  is  insufficient  to  sustain  a  foreclosure,  if  such  possession 
has  been  interrupted  by  the  subsequent  entry  and  occupation  of  the 
mortgagor,  or  any  one  claiming  under  him,  without  actual  recogni- 
tion of,  or  submission  to,  the  mortgagee's  foreclosing  possession.^* 

§  1243.  New  Hampshire — Strict  compliance  with  statute  required. 
— The  provisions  of  the  statute  requiring  publication  of  the  notice  of 
foreclosure  is  mandatory,^"  and  they  must  be  strictly  followed  in  order 
to  effect  a  change  of  title  by  foreclosure,  and  the  proof  that  these  pro- 
visions have  been  followed  must  be  such  as  the  statute  makes  com- 
petent. The  affidavit  of  one  witness  to  the  entry ,*°  without  the  affi- 
davit of  the  party  making  the  entry,  is  not  evidence  of  the  entry. 
When  a  copy  of  the  published  notice,  verified  by  affidavits  prop- 
erly recorded,  is  introduced  in  evidence,  it  is  not  necessary  to  pro- 
duce the  original  notice,  or  the  papers  in  which  it  was  published.'^ 

''  Pub.    Stat.    1891    and    1901,    ch.  »» Ashuelot  R.  Co.  v.  Elliott,  52  N. 

139,    §§    14-16.     The    record    of   the  H.  387;   Howard  v.  Handy,  35  N.  H. 

affidavits  is  not  a  part  of  the  proc-  315. 

ess  of  foreclosure,  but  only  a  mode  ^"Wendell  v.  Abbott,  43  N.  H.  68. 

of    preserving   the    evidence    of    it.  See  also  Storer  v.  Little,  41  Maine 

Thompson  v.  Ela.  58  N.  H.  490.  69. 

"Largey  v.  Taylor,  75  N.  H.  211,  ^'Farrar  v.  Fessenden,  39  N.  H. 

72  Atl.  375;  Ray  v.  Scripture,  67  N.  268. 
H.  260,  29  Atl.  454;  Bartlett  v.  San- 
born, 64  N.  H.  70,  6  Atl.  486. 
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It  is  not  necessary  that  knowledge  of  the  published  notice  should  be 
brought  home  to  the  party  interested.' '  Even  notice  of  the  mort- 
gagee's entry  and  possession,  under  the  statute  requiring  publication 
of  notice,  is  insufficient  without  publication.^'  The  published  notice 
must  show  that  possession  was  taken  for  condition  broken,  and  that 
the  object  of  such  possession  is  to  foreclose  the  mortgage.^"  A  mistake 
in  the  notice  that  the  entry  was  for  the  purpose  of  foreclosing  "the 
right  in  equity  of  the  mortgagee"  is  fatal,  as  it  is  liable  to  mislead, 
and  the  statute  must  be  strictly  pursued.*^  The  acknowledgment  in 
writing  by  the  mortgagor  of  the  mortgagee's  entry  and  possession  is 
not  evidence  of  actual  possession  or  of  a  foreclosure,  as  against  a 
stranger.*^ 

§  1244.  Massachusetts — Method  of  foreclosure  by  entry  and  pos- 
session.— In  Massachusetts^^  the  mortgagee  after  breach  of  the  con- 
dition may  recover  possession  by  action,  or  may  make  an  open  and 
peaceable  entry  on  the  mortgaged  premises;  and  such  possession  con- 
tinued peaceably  for  three  years  forever  forecloses  the  right  of  re- 
demption. To  make  such  entry  effectual,  a  certificate  in  proof  thereof 
must  be  made  on  the  mortgage  deed  and  signed  by  the  mortgagor  or 
the  person  claiming  under  him ;  or  a  certificate  of  two  competent  wit- 
nesses to  prove  the  entry  must  be  made  and  sworn  to  before  a  justice 
of  the  peace;  and  such  certificate  must  within  thirty  days  after  the 
entry  be  recorded.^* 

=«  Howard  v.  Handy,  35  N.  H.  315,  calling  for  equitable  relief.    Hallo- 

323,  375.  well  v.  Ames,  165  Mass.  123,  42  N. 

^'Ashuelot  R.  Co.  v.  Elliot,  52  N.  B.   558.     A  mortgage  of  a  railroad 

H.  387;    Deming  v.  Comings,  11  N.  franchise,    and    property    incidental 

H.  474,  484.  to  its  exercise,  is  within  the  equity 

""Green    v.    Davis,    44    N.    H.    71.  jurisdiction  of  the  court,  the  rem- 

The   notice   merely   stated   that   on  edy  at  law  being  inadequate.    Shaw 

August  5,  1856,  the  mortgagee  took  v.  Norfolk  County  R.  Co.,  5  Gray 

quiet  possession  of  the  premises  by  (Mass.)   162. 

entering   on    the    same,    and   there-        "Rev.  Laws  1902,  eh.  187,  §§  1,  2; 

fore    claims    a    foroclosure    of   the  Amended,    Sup.    Rev.    Laws    1902- 

mortgage  for  condition  broken.  1908,   p.   1402.    A   second  mortgage 

"'Abbot  v.  Banfleld,  43  N.  H.  152,  of   land   may   be   foreclosed   by   an 

155.  entry  and  recording  of  a  certificate 

■^Worster  v.  Great  Falls  Mfg.  Co.,  thereof,  although  before  the  expira- 

41  N.  H.  16.  tion   of   three   years   therefrom   the 

■"Jurisdiction   in   equity  to   fore-  first      mortgagee      forecloses      his 

close  mortgages  is  limited  to  cases  mortgage  and  enters  into  and  main- 

where  there  is  not  a  plain,  adequate  tains    possession    of   the    premises, 

and  complete   remedy  at  the  com-  claiming  an  absolute  title  thereto, 

mon    law;     and    consequently    fore-  Holmes,    C.    J.,    delivering    opinion, 

closure    in    equity    can    seldom    be  said:      "The    requirement    by    the 

had.     There    is   no   jurisdiction   in  statute  of  continued  peaceable  pos- 

equity  unless  there  are  special  facts  session  refers  to  the  relations  be- 
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Prior  to  the  statute  of  1785  any  peaceable  entry  made  by  the  mort- 
gagee, by  himself,  without  the  presence  of  witnesses  and  without 
process  of  law,  was  sufficient,  provided  an  actual  entry  was  made  for 
the  purpose  of  foreclosure,*'  followed  by  open  and  continued  posses- 
sion. The  statute  of  1785,  and  the  subsequent  one  of  1798,  made  no 
provision  for  the  recording  of  a  certificate  of  entry,  and  it  was  neces- 
sary either  that  the  mortgagor  should  have  actual  notice  of  the  entry 
or  that  possession  should  be  continued.  The  record  of  a  memorandum 
of  the  entry  availed  nothing;  actual  notice  only  would  supply  the 
want  of  peaceable  possession;*'  although  an  entry  in  the  presence  of 
witnesses  was  one  of  the  prescribed  modes  of  foreclosing,  there  was  no' 
provision  made  for  taking  or  preserving  the  evidence.  Under  these 
statutes  the  fact  of  entry,  which  constituted  the  commencement  of 
the  time  of  foreclosure,  could  be  proved  by  any  competent  evidence. 
The  testimony  of  the  witnesses  of  the  entry  to  the  fact  and  purpose 
of  it  was  the  proof  ordinarily  made.*'  Although  no  certificate  by  them 
was  required,  yet  it  was  the  common  practice  to  take  such  a  certificate, 
as  a  means  of  preserving  the  evidence,  which,  in  the  lapse  of  time, 
would  be  apt  to  pass  out  of  the  memory  of  the  witnesses.  Such  certifi- 
cate verified  by  the  witnesses  was  competent  evidence;  and  although 
they  might  not  be  able  to  recall  the  facts  stated  in  the  certificate, 
their  testimony  that  they  signed  the  certificate,  and  that  they  should 
not  have  put  their  names  to  it  except  to  certify  their  knowledge  of  the 
facts  stated,  was  held  to  be  a  sufficient  verification.** 

An  entry  by  the  mortgagee  upon  condition  broken  was  presumed  to 
be  for  the  purpose  of  foreclosure,  unless  the  contrary  appeared;*^  but 
no  such  presumption  followed  an  entry  before  condition  broken ;"' 

tween  the  mortgagor  and  mortgagee  peaceably   three    years."     See   Rev, 

as  such,  and  not  to  the  relation  of  Laws  1902,  ch.  187,  §  1,  p.  1641. 

third  persons,  or  of  the  mortgagor  « Thayer  v.  Smith,  17  Mass.  429; 

in  some  other  capacity  than  that  of  Skinner  v.  Brewer,  4  Pick   (Mass.) 

mortgagor,  to  the  land."    Long  v.  468. 

Richards,   170   Mass.   120,   129.    See  "Gordon  v.  Lewis,  1   Sumn.    (U. 

also  Sisson  v.  Tate,  109  Mass.  230.  S.)  525.    See  also  Hadley  v.  Hough- 

"Boyd    V.    Shaw,    14    Maine    58;  ton,  7  Pick.   (Mass.)   29. 

Newall   v.   "Wright,   3   Mass.    138,   3  '"Crittenden    v.    Rogers,    8    Gray 

Am.  Dec.  98;   Whitney  v.  Guild,  11  (Mass.)    452;     Smith    v.    Johns,    S 

Gray  (Mass.)   496.    Statute  of  1785,  Gray  (Mass.)   517. 

ch.  22,  §  2,  provided  that  the  mort-  ""Taylor    v.    Weld,    5    Mass.    109, 

gagor    might    redeem,    "unless    the  121;    Hadley  v.   Houghton,   7   Pick, 

mortgagee   or   person  claiming   un-  (Mass.)    29;    Skinner  v.   Brewer,  4 

der  him  hath,  hy  process  of  law,  or  Pick.  (Mass.)  468.    But  see  Scott  v, 

by  open  and  peaceable  entry  made  McFarland,  13  Mass.  309. 

in   the   presence   of  two   witnesses,  "Pomeroy   v.   Winship,   12   Mass. 

taken     actual     possession     thereof,  514,    7    Am.    Dec.    91;     Brskine    v. 

and      continued      that     possession  Townsend,  2  Mass.  493,  8  Am.  Dec. 

71. 
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and  if  the  possession  was  commenced  before  condition  broken  and  con- 
tinued afterward,  either  actual  or  constructive  notice  to  the  mortgagor 
of  the  purpose  of  the  mortgagee  to  hold  for  a  foreclosure  was  neces- 
sary in  order  to  constitute  a  commencement  of  the  limitation  of  the 
light  to  redeem.°^  If  the  mortgagee  entered  under  a  lease  or  by  other 
lawful  means,  and  afterward  undertook  to  hold  as  mortgagee  for  the 
purpose  of  foreclosure,  it  was  held  that  he  must  give  notice  of  his  in- 
tention to  the  party  entitled  to  redeem,  in  order  that  the  latter  might 
inow  when  the  limitation  of  his  right  to  redeem  began.^^ 

Where  the  entry  to  foreclose  a  mortgage  is  made  and  recorded  in  the 
manner  provided  by  statute,  it  is  valid  and  effectual  for  the  purpose 
of  foreclosure,  although  the  mortgagee  was  the  owner  of  the  equity  of 
redemption,  subject  to  a  second  mortgage  on  the  same  premises,  and 
although  the  holder  of  the  second  mortgage  had  no  knowledge  that 
such  entry  had  been  made  for  more  than  three  years  thereafter.'*^ 

The  object  of  the  open  and  peaceable  entry,  and  of  the  continued 
possession  under  it,  was  to  give  the  mortgagor  such  notice  that  he 
might  know  when  commenced  the  limitation  of  the  three  years,  be- 
yond which  his  right  of  redemption  would  cease. 

Notice  to  the  mortgagor  being  the  material  thing,  it  was  no  objec- 
tion, after  an  open  and  peaceable  entry  such  as  would  necessarily  give 
him  actual  notice  had  one  been  made,  that  the  possession  was  not 
continued  by  the  mortgagee  personally.  He  might  occupy  by  a  tenant, 
and  as  his  tenant  the  mortgagor  might  remain  in  possession.^* 

These  decisions  under  the  statutes  in  force  before  the  Eevised 
Statutes  of  1836  introduced  the  system  of  giving  notice  of  the  entry 
by  requiring  a  record  of  the  certificate,  though  not  directly  applicable 
now,  yet  serve  to  illustrate  the  force  and  effect  of  the  present  law, 
which,  being  generally  the  same  in  the  several  states  in  which  this 
mode  of  foreclosure  prevails,  will  be  stated  under  the  appropriate  di- 
visions of  the  subject  in  subsequent  sections. 

§  1245.  Rhode  Island — Foreclosure  by  entry  and  possession. — In 
Ehode  Island^^  the  right  of  redemption  is  barred  unless  payment  of 

"  Scott   v.    McFarland,    13    Mass.  103  Mass.  475;  Ellis  v.  Drake,  8  Al- 

309.    See  also  Barnes  v.  Boardman,  len    (Mass.)    161. 

152  Mass.  391,  25  N.  E.  623,  9  L.  R.  "Hadley    v.    HougMon,    7    Pick. 

A.  571;   Thayer  v.  Smith,  17  Mass.  (Mass.)  29. 

429.  ■"  Gen.  Laws  1909,  eh.  258,  §§  3,  4, 

"^Ayres      v.     Waite,      10      Cush.  p.  898.  Foreclosure  may  be  had  also 

(Mass.)  72.  by  a  bill  in  equity.  Gen.  Laws  1909, 

"Thompson  v.  Tappan,  139  Mass.  eh.  258,  §  15,  p.  901. 
.506,  1  N.  E.  924;   Fletcher  v.  Gary, 
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the  debt  and  interest  is  made  within  three  years  next  after  the  mort- 
gagee or  other  person  claiming  under  him,  either  by  process  of  law/" 
or  by  peaceable  and  open  entry  made  in  the  presence  of  two  witnesses, 
has  taken  actual  possession  of  the  mortgaged  estate,  and  continued  the 
same  during  said  term.  When  possession  is  taken  in  the  presence  of 
witnesses,  they  must  give  a  certificate  of  such  possession  being  taken; 
and  the  person  delivering  possession  must  acknowledge  before  a  justice 
of  the  peace  within  the  town  where  the  estate  lies  that  the  same  was 
voluntarily  done,  which  certificate  and  acknowledgment  must  be  re- 
corded in  the  ofiBce  of  the  town  clerk  of  such  town.^' 

The  possession  must  be  continued  "during  said  term."  It  must  be 
accompanied  throughout  by  a  right  on  the  part  of  the  mortgagor  to 
redeem,  and  to  maintain  a  bill  for  that  purpose.  But  after  the  owner 
of  the  equity  of  redemption  has  surrendered  possession,  an  absolute 
conveyance  by  him  to  a  third  person  of  a  portion  of  the  premises  is 
not  such  an  interruption  of  possession  as  will  prevent  the  completion 
of  the  foreclosure  in  three  years  from  the  entry.°* 

III.    The  Entry 

Section  Section 

1246.  In  general.  1252.  Foreclosure  by  married  woman 

1247.  Who  should  make  entry.  where    the    husband    holds 

1248.  Entry  by  executor  or  adminls-  equity  of  redemption. 

trator.  1253.  When  mortgagee  may  enter. 

1249.  Foreclosure  of  part  or  whole    1254.  Entry  on  part  of  land  mort- 

of  mortgaged  estate.  gaged. 

1250.  Assignment  of  the  entry.  1255.  Exhibiting  mortgage   deed  to 

1251.  Right  of  second  mortgagee  to  witnesses. 

foreclose.  1256.  Entry  must  be  peaceable. 

1257.  Certificate  of  entry  and  record 
thereof. 

§  1246.  In  general. — ^As  already  stated,  under  the  earlier  laws 
open  and  visible  entry  in  the  presence  of  witnesses  was  solely  for  the 
purpose  of  giving  notice  to  the  mortgagor  that  his  right  of  redeeming 
would  be  gone  in  three  years.  The  entry,  like  a  judgment,  fixed  the 
time  from  which  the  three  years  began  to  run,  and  at  the  same  time 
gave  notice  of  it.  After  the  adoption  of  the  system  of  certifying  and 
recording  the  entry,  the  registration  of  the  certificate  became  full  con- 
structive notice  to  all  persons  of  the  fact  and  date  of  the  entry,  of  the 
cause  and  the  purpose  of  it.   The  entry  and  possession  under  it  thus 

"This   is   ejectment,   or   trespass  "Gen.  Laws  1909,  ch.  258,  §§  4,  5, 

and   ejectment.    See   chapter   xxix.  p.  899. 

See  also  Daniels  v.  Mowry,  1  R.  I.  "^  Daniels  v.  Mowry,  I  R.  I.  151. 
151. 
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became  of  much  less  consequence  than  the  certificate,  which,  being 
properly  made  and  recorded,  eflEeets  the  foreclosure. 

After  an  entry  to  foreclose  a  mortgage,  the  mortgagor  and  those 
claiming  under  him  become  tenants  at  sufferance  of  the  mortgagee, 
and  in  the  absence  of  any  evidence  of  an  adverse  holding,  they  are 
assumed  to  hold  under  him,  and  their  possession  is  his  during  the 
three  years  until  the  completion  of  the  foreclosure.^" 

An  entry  must  be  accompanied  with  evidence  of  the  intention  for 
which  it  is  made.  The  declarations  of  the  party  making  the  entry, 
being  part  of  the  res  gestee,  are  usually  this  evidence.^" 

§  1247.  Who  should  make  entry. — The  entry  should  be  made  by 
the  person  holding  the  legal  title  to  the  mortgage  or  by  his  authorized 
agent.  An  entry  made  by  an  agent  of  the  mortgagee  without  express 
authority  may  be  subsequently  ratified  by  him  and  made  effectual. 
Where,  after  an  entry  by  an  attorney  claiming  to  act  for  the  mort- 
gagee, the  latter  paid  taxes  on  the  premises  assessed  in  his  name,  and 
he  and  his  heirs  claimed  to  be  and  were  generally  recognized  as  the 
owners,  and  it  appeared  that  the  attorney  had  the  mortgage  in  his 
possession  at  the  time  of  the  entry,  it  was  held  that  these  facts  were 
sufficient  evidence,  nearly  forty  years  having  elapsed,  of  the  attor- 
ney's authority  to  make  the  entry."^ 

The  mortgagee  may  properly  employ  another  to  act  under  his  direc- 
tion in  making  entry  on  the  premises  or  in  giving  notice,  provided  the 
mortgage  does  not  contain  provisions  to  the  contrary."^ 

An  entry  made  by  an  attorney  or  officer  of  a  corporation  without 
legal  authority  may  be  made  the  act  of  the  corporation  by  express  rati- 
fication, or  by  a  recital  of  it  in  a  subsequent  agreement  or  deed  exe- 
cuted by  the  corporation  to  the  owner  of  the  equity.^*  A  person  hold- 
ing two  mortgages  upon  the  same  land  may  enter  under  the  first ;  his 
possession  is  under  that  only,  and  redemption  may  be  had  from  that 
without  redeeming  from  the  second."* 

The  grantees  of  the  mortgagee's  heirs  have  the  same  right  to  enter 
the  mortgaged  premises  for  condition  broken  as  the  mortgagee  would 
have  if  he  were  living."^ 

™  Cunningham  v.  Davis,  175  Mass.  "  Cranston  v.  Crane,  97  Mass.  459, 

213,  56  N.  E.  2.  93  Am.  Dec.  106. 

^  Carney    v.    Averill,    110    Maine  ^  Cutts  v.  York  Mfg.  Co.,  18  Maine 

172,  85  Atl.  494;  Potter  v.  Small,  47  190. 

Maine  293.  "Gerrish  v.  Black,  122  Mass.  76. 

"'Barnes  v.  Boardman,  149  Mass.  ""Kibbe  v.  Thompson,  5  Biss.  (U. 

106,  21  N.  E.  308.  S.)  226,  Fed.  Cas.  No.  7754. 
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§  1248.  Entry  by  executor  or  administrator. — ^XJpon  the  death  of 
the  mortgagee,  the  entry  shoiild.be  made  by  his  executor  or  adminis- 
trator.^"  His  heirs  at  law  can  not  make  an  effectual  entry,  as  the  mort- 
gage is  personal  assets  and  goes  to  the  personal  representative.  The 
mortgagor's  right  to  redeem  remains  unaffected  by  such  an  entry,  un- 
less possession  under  it  be  continued  so  long  that  the  statute  of  limi- 
tations may  be  pleaded  in  favor  of  the  right  to  redeem."'  After  the 
foreclosure  is  complete,  the  legal  estate  vests  in  the  heirs,  subject,  like 
other  real  estate  of  the  deceased,  to  be  used  for  the  purposes  of  ad- 
ministration; but  until  the  title  is  thus  made  complete  in  the  heirs, 
they  can  do  nothing  with  the  mortgage  or  with  the  premises  covered 
by  it. 

Although  a  mortgagee  can  not  make  an  effectual  entry  after  he  has 
assigned  all  his  interest  in  the  mortgaged  premises,  even  if  he  remains 
in  possession,"^  yet,  after  he  has  quitclaimed  to  a  third  person  his  in- 
terest in  a  portion  of  them,  his  entry  is  sufficient  to  foreclose  the  mort- 
gage as  to  all  the  premises  covered  by  it,  even  that  portion  in  the  pos- 
,  session  of  his  grantee."' 

Where  an  assignee  under  an  invalid  assignment  of  a  mortgage  has 
attempted  a  foreclosure  thereof,  the  entry  and  possession  of  his  ad- 
ministrator, claiming  under  the  deceased  assignee's  title,  is  held  not 
to  operate  as  a  disseisin  of  the  owner  of  the  equity  of  redemption.'" 

§  1249.     Foreclosure  of  part  or  whole  of  mortgaged  estate. — It  is 

the  mortgagee's  right  to  foreclose  the  whole  estate  embraced  in  the 
mortgage;  but  where  the  owner  of  the  equity  has  conveyed  a  part, 
there  may  be  a  possession  and  foreclosure  of  the  part  not  conveyed, 
though  nothing  be  done  to  foreclose  the  rest,  and  the  mortgage  will 
be  paid  to  the  extent  of  the  value  of  the  land  taken.'^  A  mortgagor, 
however,  can  not  under  any  circumstances,  except  with  the  consent 
of  the  holder  of  the  mortgage,  have  a  part  of  the  mortgaged  premises 
estimated  in  payment  of  his  debt ;  and  it  would  seem  that  without  the 
mortgagor's  consent  there  could  be  no  foreclosure  of  a  part  of  the 

•"Fifleld  V.  Sperry,  20  N.  H.  338;  also  Call  v.  Leisner,  23  Maine  25. 
.Gibson  v.  Bailey,  9  N.  H.  168.  ™  Raymond  v.  Raymond,  7  Cush. 

"Haskins   v.   Hawkes,   108   Mass.  (Mass.)   605;   Colby  r.  Poor,  15  N. 

379;    Smith  v.   Dyer,   16   Mass.   18;  H.  198. 

Palmer  v.  Stevens,  11  Cush.  (Mass.)         '"Austin     v.      Shaw,     10     Allen 

147;     Fay    v.     Cheney,     14     Pick.  (Mass.)  552. 
(Mass.)  399,  404.  "Green   v.   Cross.   45   N.   H.   574, 

""Call   v.   Leisner,   28    Maine   25;  582. 
;Sisson  V.  Tate,  109  Mass.  330.    See 


913  THE   ENTEY  §    1251 

premises,  and  that  so  long  as  he  has  a  right  to  redeem  any  part  he 
may  redeem  the  whole.'^ 

§  1250.  Assignment  of  the  entry, — An  entry  made  by  a  holder  of 
the  mortgage  inures  to  the  benefit  of  any  one  to  whom  it  may  be  as- 
signed during  the  time  limited  for  redemption.  If  after  an  entry  the 
mortgage  be  assigned  at  the  request  of  the  mortgagor  to  a  friend  of  his 
to  hold  for  his  benefit,  the  foreclosure  is  not  postponed  or  prevented 
unless  the  mortgage  be  in  fact  paid.  Where  one  at  the  request  of  the 
mortgagor,  after  the  foreclosure  had  been  running  more  than  two 
yearSj  paid  the  amount  due  and  took  an  assignment  of  it,  orally  agree- 
ing with  the  mortgagor  to  hold  the  mortgage  subject  to  his  claim  for 
the  amount  paid,  and  to  permit  the  mortgagor  to  sell  the  land  in 
lots,  paying  over  the  proceeds,  and  to  allow  the  mortgagor  to  redeem 
at  any  time  by  paying  the  amount  so  advanced  with  interest,  it  was 
held  that  the  foreclosure  was  not  stopped.'^  Even  if  a  purchaser  from 
a  mortgagor,  after  an  entry  by  the  mortgagee,  pays  him  the  amount 
of  the  mortgage  and  enters  into  possession,  the  foreclosure  may  still 
go  on  and  be  perfected  under  an  agreement  with  the  mortgagee  that 
he  should  hold  the  mortgage  and  consummate  the  foreclosure.'^*  Al- 
though one  of  the  notes  has  been  transferred  to  a  third  person,  an 
entry  by  the  holder  of  the  mortgage  is  considered  as  made  for  that  as 
well  as  for  the  note  held  by  him,  and  will  operate  as  payment  of  both, 
if  the  premises  be  of  sufficient  value  ;^^  if  not  of  sufiBcient  value,  the 
notes,  in  the  absence  of  any  agreement  to  the  contrary,  would  be  paid 
pro  rata.  On  completion  of  the  foreclosure  the  mortgagee  would  hold 
a  proportionate  interest  in  the  land  in  trust  for  the  holder  of  the 
other  note. 

§  1251.  Eight  of  second  mortgagee  to  foreclose. — A  second  mort- 
gagee may  enter  and  take  possession  for  the  purpose  of  foreclosure,  as 
against  all  subsequent  mortgages  and  the  equity  of  redemption."  The 
second  mortgagee  may  lose  his  estate,  if  he  does  not  redeem  it  from 
the  first  mortgage;  but  as  against  every  other  title  the  foreclosure  is 
as  perfect  as  if  the  first  mortgage  did  not  exist.  The  entries  under  the 
two  mortgages  are  not  inconsistent.  The  second  mortgagee  holds  a 
constructive  possession,  which  is  all  that  is  required,  and  his  certifi- 

"  Spring  v.  Haines,  21  Maine  126.        "  Cutts  v.  York  Mfg.  Co.,  18  Maine 
See  also  Treat  v.  Pierce,  53  Maine     190. 
71.  "  Haynes  v.  Wellington,  25  Maine 

"  Capen    v.    Richardson,    7    Gray     458. 
(Mass.)   364.  "Lincoln  v.  Emerson,   108  Mass. 

87. 

58 — Jones  Mtg. — Vol.  II. 
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cate  of  entry  is  notice  to  all  subsequent  parties,  and  will  bar  their 
rights  after  such  possession  has  continued  for  three  years.''' 

A  first  mortgagee  has  the  right  to  retain  possession  of  the  estate  for 
the- purpose  of  foreclosing  against  the  original  mortgagor  and  all  per- 
sons claiming  under  him.  But  a  second  mortgagee  has  also  a  right  to 
foreclose  against  the  right  to  redeem  from  his  mortgage,  so  that  a 
foreclosure  of  both  mortgages  may  be  going  on  at  the  same  time.  If 
the  first  mortgagee,  after  having  taken  possession  for  the  purpose  of 
foreclosure,  takes  a  third  mortgage  or  a  conveyance  of  the  equity  of 
redemption  from  the  mortgagor,  the  second  mortgagee  is  still  entitled 
to  such  a  judgment  for  possession  of  the  mortgaged  premises  as  will 
enable  him  to  foreclose  the  right  which  the  first  mortgagee  has  of  re- 
deeming from  the  second  mortgage,  subject  to  the  prior  right  of  the 
first  mortgagee  to  hold  possession  for  the  purpose  of  foreclosing  his 
mortgage.''' 

A  subsequent  mortgagee  has  only  an  equity  of  redemption  as  to 
prior  mortgagees.  He  may  enter  and  take  possession  of  the  mortgaged 
premises  as  against  the  mortgagor,  but  is  himself  liable  to  be  ousted 
of  his  possession  by  the  entry  of  a  prior  mortgagee.  A  first  mortgagee 
after  entry  may  authorize  the  mortgagor  to  occupy  as  his  agent;  but 
the  death  of  the  first  mortgagee  is  a  revocation  of  such  authority,  and 
the  mortgagor  can  not  by  virtue  of  his  agency  afterward  hold  the 
premises  against  a  second  mortgagee.'''  A  mortgagor  who  gives  a 
second  mortgage  containing  full  covenants  of  warranty,  and  subse- 
quently acquires  title  to  the  first  mortgage  after  possession  taken  un- 
der it,  can  not  hold  possession  against  the  second  mortgagee,  because 
he  is  estopped  by  the  covenants  of  warranty.*" 

A  second  mortgage  of  land  may  be  foreclosed  by  an  entry  and  re- 
cording of  a  certificate  thereof,  although  before  the  expiration  of  the 
redemption  period  the  first  mortgagee  forecloses  his  mortgage  and 
enters  into  and  maintains  possession  of  the  premises,  claiming  an  ab- 
solute title  thereto.*^ 

§  1252.  roreclosure  by  married  womaii  where  the  husband  holds 
equity  of  redemption. — A  married  woman  can  not  enter  to  foreclose  a 

"Palmer     v.     Fowler,     5     Gray  ™ Lincoln  v.  Emerson,  108  Mass. 

(Mass.)  545.    See  also  Cavis  v.  Mc-  87. 

Clary,  5  N.  H.  529.  «>  Lincoln  t.  Emerson,  108  Mass. 

"George     v.      Baker,     3      Allen  87. 

(Mass.)  326;  Cronin  v.  Hazeltine,  3  "Long    v.    Richards,    170    Mass. 

Allen    (Mass.)    324;    Doten  v.  Hair,  120,  48  N.  E.  1083,  64  Am.  St.  281. 
16    Gray    (Mass.)    149;    Palmer   v. 
Fowley,  5  Gray  (Mass.)  545. 
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mortgage  of  land,  the  equity  of  redemption  of  wliich  is  held  by  her 
husband.  The  statutes  removing  the  disabilities  of  married  women  do 
not  allo-w  the  adverse  relation  of  debtor  and  creditor  to  exist  between 
husband  and  wife.  She  could  not  maintain  a  writ  of  entry  against  her 
husband,  and  the  process  of  foreclosure  by  entry  and  possession  is 
equally  adverse.*^  Her  right  to  enforce  a  forfeiture  of  the  land  in  this 
way  revives  as  soon  as  a  conveyance  of  it  is  made  by  her  husband. 

It  is  held  that  where  parents  conveyed  land  to  their  son,  and  took 
a  bond  and  mortgage  conditioned  for  their  support  during  life,  and 
the  husband  thereafter  dies,  the  widow  can  not  enter  for  condition 
broken.*^ 

§  1253.  When  mortgagee  may  enter. — The  mortgagee  may  enter 
at  any  time  after  breach  of  the  condition,^*  and  he  does  not  lose  the 
right  by  bringing  an  action  to  foreclose;  but  he  may  take  possession 
during  the  two  months  allowed  to  the  mortgagor  under  the  conditional 
judgment  to  pay  the  amount  due.^° 

An  entry  and  possession  by  the  mortgagee  after  condition  broken 
will  be  presumed  to  be  an  entry  for  such  condition  broken,  where  he 
could  fairly  enter  and  hold  only  for  that  reason.^''  If  a  writ  of  pos- 
session be  subsequently  issued  upon  such  judgment,  and  possession 
delivered  to  the  mortgagee  by  virtue  of  the  writ,  then  the  previous 
entry  is  waived  by  the  entry  under  the  writ.^^ 

A  strict  compliance  with  all  the  conditions  required  by  the  statute 
is  essential  to  a  valid  foreclosure  by  entry.** 

§  1254.  Entry  on  part  of  land  mortgaged. — An  entry  upon  a  part 
of  the  land  mortgaged  by  one  general  description  is  sufficient  ;*'  and 
when  several  distinct  and  detached  parcels  in  the  same  county  are 
mortgaged  in  one  deed  for  the  performance  of  one  condition,  an  entry 
upon  any  one  is  a  good  entry  upon  the  whole.""  Even  if  the  mortgagor 

'^Tucker  t.  Fenno,  110  Mass.  311.  "^ Spring  v.  Haines,  21  Maine  126; 

^Holmes  v.  Fisher,  13  N.  H.  9.  Lennon  v.  Porter,   5   Gray    (Mass.) 

^See    chapter  xxv.     Shepard    v.  318;    Colby  v.  Poor,   15   N.   H.   198. 

Richardson,  145  Mass.  32,  11  N.  B.  See  also  Largey  v.  Taylor,  75  N.  H. 

738.  211,  72  Atl.  375. 

»=Mann  v.  Earle,  4  Gray  (Mass.)  ""Shapley  v.  Rangley,  1  Wood.  & 

299.  M.   (U.  S.)   213;   Bennett  v.  Conant, 

*"  Walker    v.    Thayer,    113    Mass.  10  Gush.  (Mass.)  163;  Green  v.  Pet- 

36;    Ayres   v.   Waite,    64   Mass.   72;  tingill,   47   N.  H.   375,  93  Am.   Dec. 

Taylor  v.   Weld,   5   Mass.   109.  444.    "If  a  man  hath  cause  to  enter 

''Fletcher  v.  Gary,  103  Mass.  475,  into  any  lands  or  tenements  in  di- 

480;     Fay    v.     Valentine,     5     Pick,  verse  townes  in  one  same  countie, 

(Mass.)   418.  if  he  enter  into  one  porcell  of  lands 

ss  Freeman  v.   Atwood,  50   Maine  or    tenements    which    are    in    one 

473.  towne,  in  the  name  of  all  the  lands 
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remains  in  possession  of  a  part  of  the  premises,  and  does  various  acts 
of  ownership,  such  as  blasting,  quarrying,  and  carrying  away  stone, 
he  does  not  defeat  the  entry  and  possession  of  the  mortgagee.  These 
acts  are  held  to  be  done  in  subordination  to  the  title  of  the  mortgagee, 
whom  the  mortgagor  can  not  disseise.'^  The  recording  of  the  evidence 
of  entry  is  notice  to  all  persons  of  the  relation  the  mortgagor  holds  to 
the  property;  and  he  is  conclusively  prevented  from  holding  adversely 
to  the  mortgagee. 

Where  a  mortgagor  in  possession  conveyed  one  parcel  of  the  mort- 
gaged premises,  and  the  mortgagee,  after  condition  broken,  entered 
upon  that  part  of  the  premises  which  remained  in  the  possession  of 
the  mortgagor,  and  held  possession  thereof  to  foreclose  for  one  year, 
such  part  thus  held  being  equal  in  value  to  the  mortgage  debt,  it  was 
held  that  the  mortgage  was  foreclosed  on  that  part  of  the  premises  of 
which  the  mortgagee  so  took  and  retained  possession,  though  nothing 
was  done  to  foreclose  on  the  part  held  under  the  conveyance  from  the 
mortgagor.^^ 

§  1255.  Exhibiting  mortgage  deed  to  witnesses. — In  making  the 
entry  the  mortgagee  should  have  the  mortgage  deed  with  him,  to  en- 
able the  witnesses  to  certify  that  the  entry  is  made  under  that  particu- 
lar mortgage;  but  if  they  certify  that  the  entry  is  made  under  the 
mortgage,  the  certificate  is  conclusive  of  the  identity  of  the  mortgage, 
whether  the  witnesses  have  any  proper  knowledge  of  it  or  not.°^  The 
entry  of  the  mortgagee  must  not  only  be  made  known  to  the  witnesses 
to  be  for  condition  broken,  but  they  must  also  be  apprised  of  the  fact 
that  the  entry  is  made  for  the  purpose  of  foreclosure.®* 

§  1256.  Entry  must  be  peaceable. — Entry  is  peaceable  when  it  is 
made  without  force,  violence  or  opposition,®"  and  unless  the  entry  by 
a  mortgagee  for  the  purpose  of  foreclosure  is  peaceable  and  open  it  will 
not  be  sufficient.®^  The  entry  is  peaceable  if  not  opposed  by  the  mort- 

or  tenements  Into  which  he  hath        "Hunt  v.  Hunt,  14  Pick  (Mass.) 

right  to  enter  within  all  the  townes  374,  25  Am.  Dec.  400. 

of  the  same  countie;  by  such  entrie        °"  Green  v.  Cross,  45  N.  H.  574. 

he  shall  have  as  good  a  possession        ^  Skinner     v.     Brewer,     4     Pick. 

and    seizin    of    all    the    lands    and  (iviass.)   468. 

tenements  whereof  he  hath  title  of        "Gordon  v.   Lewis,  1  Sumn.    (U. 

entrie,  as  if  he  had  entered  indeed  S.)   525,  Fed.  Cas.  No.  5,  612. 

into  every  porcell."    Litt.   Sec.  417.        ™Largey  v.  Taylor,  75  N.  H.  211, 

"If  the  lands  lie   in  several  coun-  72  Atl.  375. 

ties,"    says    Coke,    "there   must   be        °°  Thayer  v.  Smith,  17  Mass.  429. 

several    actions,    and    consequently 

several  entries."    Coke,  Litt.  252b. 
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gagor  or  other  person  claiming  the  premises."^  If  it  be  opposed,  the 
mortgagee  must  resort  to  his  action  at  law  to  recover  possession. 
Though  forcibly  repelled,  he  can  not  resort  to  the  process  of  forcible 
entry  and  detainer."*  The  remedies  are  confined  to  those  specifically 
given  by  statute. 

§  1257.  Certificate  of  entry  and  record  thereof. — The  entry  is  suf- 
ficiently open  if  made  in  the  presence  of  two  competent  witnesses, 
whose  certificate  is  sworn  to  and  duly  recorded  within  thirty  days  in 
the  registry  of  deeds  for  the  county  where  the  land  lies.*"  Even  though 
the  entry  be  made  in  the  night-time,  and  purposely  in  secret,  it  is 
sufficient  if  the  certificate  of  the  entry  be  duly  sworn  to  and  recorded.^ 

A  certificate  of  entry  sworn  to  before  the  mortgagee  himself  as  a 
justice  of  the  peace  is  invalid.^ 

No  publicity  need  be  given  to  the  entry  other  than  the  record  of  it. 
Although  the  mortgagee  be  already  in  occupation  of  the  premises,  he 
may  make  an  entry  in  the  presence  of  witnesses,  for  the  purpose  of 
foreclosure,  without  giving  other  notice  of  it  than  recording  the  cer- 
tificate. After  a  breach  of  the  condition  has  given  the  mortgagee  the 
right  to  enter,  it  is  for  the  mortgagor  to  find  out  from  the  registry 
whether  he  has  entered.^ 

The  entry  is  valid  although  the  mortgagee  is  owner  of  the  equity  of 
redemption,  subject  to  a  second  mortgage,  and  although  the  second 
mortgagee  does  not  know  of  the  entry  until  after  the  expiration  of  the 
three  years.* 

After  a  breach  of  the  condition  of  a  mortgage,  an  entry  by  the 
mortgagee  upon  the  premises  is  presumed,  in  the  absence  of  evidence 
to  the  contrary,  to  have  been  for  the  purpose  of  foreclosure.  "^  But  such 
presumed  possession  of  the  mortgagee  is  insufficient  to  sustain  a  fore- 
closure by  entry,  possession,  and  publication,  if  the  possession  has  been 
interrupted  by  the  subsequent  entry  and  occupation  of  the  mortgagor, 

'"Thompson  v.  Kenyon,  100  Mass.  ''Judd  v.  Tryon,  131  Mass.  345. 

108.  'Chase  v.  Marston,  66  Maine  271; 

°» Walker  V.  Thayer,  113  Mass.  36;  Davis   v.    Rodgers,    64    Maine    159. 

Hastings  v.  Pratt,  8  Gush.   (Mass.)  See   also   Hobbs  v.   Fuller,   9   Gray 

121;     Larned    v.     Clarke,    8    Gush.  (Mass.)    98. 

(Mass.)    29;    Gerrish   v.    Mason,    4  *  Thompson  v.  Tappan,  139  Mass. 

Gray  (Mass.)  432.  506,  1  N.  E.  924. 

■^Thompson  v.  Kenyon,  100  Mass.  °  Walker  v.  Thayer,  113  Mass.  36; 

108.    See  also  Freeman  v.  Atwood,  Taylor  v.  Weld,  5  Mass.  109;   Ayres 

50  Maine  473.  v.    Waite,    10    Gush.     (Mass.)     72; 

^  Ellis  V.  Drake,  8  Allen  (Mass.)  Whitney  v.  Guild,  11  Gray  (Mass.) 

161;     Hobbs    v.     Fuller,     9     Gray  496;   Hunt  v.  Stiles,  20  N.  H.  466, 

(Mass.)  98.  468. 
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or  any  one  claiming  under  him,  without  actual  recognition  of  or  sub- 
mission to  the  mortgagee's  foreclosure  possession.* 

IV.    The  Possession 
Section 
1258.  Character  of  possession. 

§  1258.  Character  of  possession. — The  possession  taken  is  a  con- 
structive rather  than  a  literal  one.  The  formal  entry  being  made,  the 
law  presumes  that  possession  continues  unless  its  interruption  be 
proved.  The  mortgagor  may  be  permitted  to  remain  in  occupation 
without  in  any  way  defeating  the  operation  of  the  entry;  and  the 
mortgagee  need  not  take  the  rents  and  profits.  The  mortgagor  holds 
in  subordination  to  his  mortgagee's  paramount  right.  His  possession 
is  the  possession  of  the  mortgagee,  and  not  adverse.'' 

The  possession  of  the  mortgagee  may  be  held  by  one  to  whom  he  has 
assigned  the  mortgage,^  or  by  a  tenant  who  attorns  to  him.* 

Under  the  Massachusetts  statute,  the  peaceable  entry  and  possession 
of  the  mortgagee  of  a  part  of  the  mortgaged  premises  operates  as  a 
foreclosure  upon  the  whole,  even  if  the  mortgagor  remains  in  occupa- 
tion of  a  part,  performing  various  acts  of  ownership.^" 

Even  under  a  statute  requiring  "actual  possession"  by  the  mort- 
gagee, "actual  occupation"  by  him  is  not  required.  The  occupation 
may  continue  in  the  mortgagor,  who  will  be  regarded  as  a  tenant  at 
will  of  the  mortgagee,  in  whom  is  the  possession.  It  is  only  necessary 
that  the  possession  of  the  mortgagor  or  other  tenant  should  not  be 
adverse.^'- 

In  Maine,  however,  the  possession  required  is  equivalent  to  an 
actual  possession.^^  The  mortgagee's  formal  entry  does  not  amount  to 
anything  without  continued  possession  for  three  years.^^ 

"Largey  v.  Taylor,  75  N.  H.  211,  See   also  Lawrence  v.  Fletcher,   10 

72    Atl.    375.  Mete.   (Mass.)   344. 

'Chase  v.  Marston,  66  Maine  271;  'Hurd  v.  Coleman,  42  Maine  182. 

Hurd    V.    Coleman,    42    Maine    182;  "Lucier    v.    Marsalas,    133    Mass. 

Tarbell  v.   Page,  155  Mass.  256,  29  454;   Kittredge  v.  Bellows,  4  N.  H. 

N.  E.  585;    Porter  v.  Hubbard,  134  424. 

Mass.    233;     Morse    v.    Bassett,    132  "Fletcher  v.  Gary,  103  Mass.  475; 

Mass.  502;  Thompson  v.  Vinton,  121  Lennon  v.   Porter,   5   Gray   (Mass.) 

Mass.    139;    Fletcher   v.    Gary,    103  318;  Largey  v.  Taylor,  75  N.  H.  211, 

Mass.  475;    Ellis  v.  Drake,  8  Allen  72  Atl.  375. 

(Mass.)   161;   Bennett  v.  Conant,  10  "Oilman  v.  Hidden,  5  N.  H.  30; 

Cush.    (Mass.)    163;    Swift  v.   Men-  Swift  v.  Mendell,   8  Cush.    (Mass.) 

dell,  8  Cush.   (Mass.)   357;    Howard  357;     Palmer    v.    Fowley,    5    Gray 

V.  Handy,  35  N.  H.  315,  323;    Dem-  (Mass.)   545,  546. 

ing  V.  Comings,  11  N.  H.  474;   Gib-  "Chamberlain     v.     Gardiner,     38 

son   V.    Bailey,    9    N.    H.    168,    172;  Maine  548. 

Kittredge  v.   Bellows,  4   N.   H.  424.  >'Jarvis  v.   Albro,  67  Maine  310; 

Chase  v.  Marston,  66  Maine  271. 
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A  second  mortgage  of  land  may  be  foreclosed  by  an  entry  and  re- 
cording of  a  certificate  thereof,  as  provided  by  statute  in  Massachu- 
setts, although  before  the  expiration  of  three  years  therefrom  the  first 
mortgagee  forecloses  his  mortgage  and  enters  into  and  maintains  pos- 
session of  the  premises,  claiming  an  absolute  title  thereto.  "The  re- 
quirement by  statute  of  continued  peaceable  possession  refers  to  the 
relations  between  the  mortgagor  and  mortgagee  as  such,  and  not  to 
the  relation  of  third  persons,  or  of  the  mortgagor  in  some  other  ca- 
pacity than  that  of  mortgagor,  to  the  land."" 

The  legal  possession  is  in  the  mortgagee  although  the  mortgagor  is 
in  actual  possession,  and  the  title  to  the  crops  growing  or  afterward 
raised  upon  the  premises  is  in  the  mortgagee.  If  after  entry  the  mort- 
gagee of  a  farm  makes  an  arrangement  with  the  mortgagor  by  which 
the  latter  is  to  carry  on  the  farm,  but  instead  of  doing  so  he  sells  the 
equity  of  redemption,  and  the  purchaser  takes  possession  without  the 
knowledge  of  the  mortgagee,  and  raises  and  gathers  the  crops,  and 
delivers  a  portion  of  them  to  a  creditor  who  had  notice  of  the  mort- 
gagee's claim,  the  mortgagee  may  take  possession  of  the  crops  so  de- 
livered, without  incurring  liability  to  an  action  of  tort  for  a  conver- 
sion.^° 

A  mortgagee  in  possession,  under  a  certificate  of  entry  for  a  breach 
of  the  condition,  has  a  sufficient  title  to  the  land  to  enable  him  to 
maintain  an  action  of  trespass  for  damages  done  to  the  mortgaged 
property  by  the  tearing  down  and  carrying  away  a  dwelling-house.^® 

V.    The  Certificate  of  Witnesses 

Section-  Section- 

1259.  What  it  must  state.  1260.  What  certificate  evidences. 

§  1259.  What  it  must  state. — The  purpose  of  the  certificate  being 
to  give  notice  to  all  persons  concerned  that  the  mortgagee  has  en- 
tered for  foreclosure,  its  allegations  must  be  definite,  and  must  cover 
all  the  matters  necessary  to  effect  this  change  of  title.  The  mortgage 
to  be  foreclosed  must  be  identified.  The  fact  of  entry  and  the  date  of 
it^^  are  the  most  essential  particulars.  The  purpose  of  it  should  be  de- 
clared ;^*  but  the  manner  in  which  the  entry  is  made  is  not  of  material 

"Long  V.  Richards,  170  Mass.  120,  ,  »=Tarbell  v.  Page,  155  Mass.  256. 
129,  48  N.  E.  1083,  per  Holmes,  J.        '    "  Sno-w  v.  Pressey,  82  Maine  552, 

"  Porter  v.  Hubbard,  134  Mass.  20  Atl.  78.  See  also  Freeman  v.  At- 
233.  wood,  50  Maine  473. 

"  In  Massachusetts  the  purpose  of 
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importance  so  far  as  the  certificate  goes.  The  omission  to  state  in 
terms  that  the  entry  was  "open  and  peaceable"  does  not  make  the  cer- 
tificate defective  j^"  it  is  enough  to  state  that  it  was  made  in  the  pres- 
ence of  two  witnesses.  It  seems,  however,  that  it  is  open  to  the  mort- 
gagor to  prove  that  the  entry  was  not  in  fact  open  and  peaceable  if 
this  be  not  alleged  in  the  certificate.^" 

The  certificate,  when  executed  in  conformity  to  the  statute,  serves 
as  notice  to  the  owner  and  persons  interested  in  the  land.^^ 

§  1260.  What  certificate  evidences. — The  certificate  duly  made 
and  recorded  is  conclusive  evidence  of  the  acts  and  statements  of  the 
mortgagee  with  reference  to  the  entry,  and  its  allegations  of  any  fact 
necessary  to  establish  foreclosure  as  of  an  actual  entry  having  been 
made  can  not  be  controlled  by  oral  evidence.^^  The  certificate  can  not 
be  contradicted  by  proof  that  the  mortgagee  did  not  actually  go  upon 


the  entry,  after  a  breach  of  the  con- 
dition, would  be  presumed  to  be  for 
the  purpose  of  foreclosure.  See  ante 
§  1257.  But  in  Maine  it  is  held  that 
a  statement  that  the  purpose  of  the 
entry  is  to  foreclose  the  mortgage  is 
essential,  though  the  mortgagee's  in- 
tention to  foreclose  may  clearly  ap- 
pear. Morris  v.  Day,  37  Maine  386. 
The  certificate  in  this  case  concluded 
thus:  "The  condition  of  said  mort- 
gage having  been  broken,  the  said 
Day  claims  to  foreclose  the  same. 
We,  the  subscribers,  at  the  request 
of  said  Day,  went  with  him  on  all 
the  premises  described  in  the  mort- 
gage deeds,  on  the  sixteenth  day  of 
May,  A.  D.  1839,  and  saw  him  enter 
and  take  peaceable  possession  of  the 
premises."  This  was  held  ineffectual 
to  establish  a  foreclosure. 

*»  Thompson  v.  Kenyon,  100  Mass. 
108;  Hawkes  v.  Brigham,  16  Gray 
(Mass.)   561. 

™The  form  of  certificate  in  gen- 
eral use  is  as  follows: 

"We  hereby  certify  that  we  were 

this  day  present  and  saw  ,  the 

mortgagee  named  in  a  certain  mort- 
gage deed  given  by ,  dated , 

and  recorded  ,  make  an  open, 

peaceable,  and  unopposed  entry  on 
the  premises  described  in  the  said" 
mortgage,  for  the  purpose  by  him 
declared  of  foreclosing  said  mort- 
gage for  breach  of  the  condition 
thereof.     In    witness    whereof    we 


hereto  set  our  hands  this day 

of .  . 

"A.  B. 
"C.  D." 

This  should  be  sworn  to. 

It  is  not  competent  for  the  mort- 
gagee to  act  as  a  magistrate  in  tak- 
ing the  oath  of  the  witnesses  to  a 
certificate  of  his  own  open,  peace- 
able, and  unopposed  entry  upon 
land  for  the  purpose  of  foreclosure. 
The  certificate  is  in  effect  a  deposi- 
tion in  perpetuam,  taken  ex  parte, 
which  conclusively  and  finally  es- 
tablishes, as  between  the  mortgagee 
and  the  mortgagor,  the  facts  therein 
stated.  The  mortgagee  can  not  be 
allowed  to  take  a  deposition  in  a 
suit  to  which  he  is  himself  a  party. 
Judd  V.  Tryon,  131  Mass.  345.  The 
certificate  may  be  sworn  to  before  a 
notary  public,  though  the  statute 
specifies  a  justice  of  the  peace. 
Murphy  v.  Murphy,  145  Mass.  224, 
13  N.  E.  474. 

''Snow  V.  Pressey,  82  Maine  552, 
20  Atl.  78;  Thompson  v.  Kenyon, 
100  Mass.  108;  Bennett  v.  Conant, 
10  Cush.  (Mass.)  163;  Thompson  v. 
Ela,  58  N.  H.  490. 

""  Thompson  v.  Kenyon,  100  Mass. 
108,  112;  Ellis  v.  Drake,  8  Allen 
(Mass.)  161;  Swift  v.  Mendell,  8 
Cush.  (Mass.)  357;  Oakham  v.  Rut- 
land, 4  Cush.  (Mass.)  172.  See  also 
Furnas  v.  Durgin,  119  Mass.  500,  20 
Am.  Rep.  341;  Farrar  v.  Fessenden, 
39  N.  H.  268. 
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the  lands.  If  it  omit  to  state  any  essential  fact,  it  can  not  be  cured  by 
subsequent  testimony  of  witnesses.  All  the  facts  necessary  to  the  fore- 
closure must  appear  by  the  certificate,  which  is  the  only  proper  evi- 
dence of  them.^^  The  certificate  is  not,  however,  conclusive  evidence 
that  there  has  been  a  breach  of  the  condition  of  the  mortgage.  "Whether 
there  has  been  a  breach  or  not  may  be  shown  by  parol  evidence.^* 

Where  the  affidavit  of  one  witness  to  an  entry  is  recorded,  together 
with  proof  of  the  publication  of  notice  of  such  entry,  but  unaccom- 
panied by  the  affidavit  of  the  party  making  the  entry,  it  was  held  that 
such  record  was  not  competent  evidence  of  such  entry.^^  A  certificate 
of  entry,  though  made  for  more  than  twenty  years,  is  admissible  in 
evidence  as  proof  of  the  mortgagee's  title,  if  supported  by  the  testi- 
mony of  the  witnesses  that  the  entry  was  made  in  the  presence  of  the 
mortgagor,  and  that  they  intended,  when  they  signed  the  certificate, 
to  certify  the  truth. ^^  The  certificate  of  witnesses  to  prove  the  entry 
need  not  be  on  the  mortgage  deed,  but  may  be  on  a  separate  paper.^^ 
The  signature  of  a  witness  is  sufiicient  if  made  by  his  mark.^^ 

VI.    The  Certificate  of  the  Mortgagor 
Section 

1261.  Mortgagor's      certificate     evi- 
dence of  entry. 

§  1261.  Mortgagor's  certificate  evidence  of  entry. — The  statutes 
generally  require  that  the  mortgagor  shall  also  sign  the  certificate  of 
entry  by  the  mortgagee.^*  When  the  mortgagor  consents  to  the  entry, 
and  makes  a  certificate^"  of  the  fact,  this  is  conclusive  evidence  of  it. 
He  is  estopped  to  deny  the  fact  of  such  entry.  It  is  of  no  consequence 
that  he  continues  in  occupation  of  the  premises;  for  after  entry  he 
must  hold  as  tenant  of  the  mortgagee,  or  in  subordination  to  his  right 
of  possession.'^   After  the  mortgagor  has  conveyed  the  equity  of  re- 

=®  Morris  v.  Day,  37  Maine  386.  has  this  day  made  an  open,  peace- 

"•Hill  V.  More,  40  Maine  515;  Pet-  able,  and  unopposed  entry  upon  the 

tee  V.  Case,  11  Gray  (Mass.)   478.  premises    described    in    the    within 

'^Wendell  v.  Abbott,  43  N.  H.  68.  mortgage,  for  breach  of  the  condi- 

'^ Smith  V.  Johns,  3  Gray  (Mass.)  tion  therein  contained.    Witness  my 

517.  hand  this day  of ,  . 

''Bartlett    T.    Johnson,    9    Allen  "A.  B." 

(Mass.)  530.  »» Bennett    v.    Conant,    10    Cush. 

=» Thompson  v.  Kenyon,  100  Mass.  (Mass.)  163,  166;  Swift  v.  Mendell, 

108.  8    Cush.    (Mass.)    357;    Oakham   v. 

*Sisson  v.  Tate,  109  Mass.  230.  Rutland,  4  Cush.  (Mass.)  172;  Law- 

*>The  following  is  a  usual  form  of  rence  v.  Fletcher,  10  Mete.   (Mass.) 

a  mortgagor's  certificate:  344.    In  Maine  it  is  held  actual  pos- 

"I,  the  within  named  mortgagor,  session  must  be  taken;  the  mortga- 

hereby  acknowledge  and  certify  that  gor's  consent  to  entry  and  declaration 

• ,  the  within  named  mortgagee,  that   "possession   is   hereby   given" 
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demption  to  a  third  person,  and  has  no  further  interest  in  it,  he  can 
not  give  a  good  eertiiicate  although  he  remains  in  possession  of  the 
premises.^^  If,  however,  he  has  taken  back  a  mortgage  of  the  prem- 
ises on  conveying  them,  he  as  well  as  the  purchaser  should  consent  to 
the  entry.^^ 

VII.    When  the  Limitation  Commences 

Section 

1262.  Time    from    which    limitation 
runs. 

§  1262.  Time  from  which  limitation  runs. — ^The  limitation  of  three 
years  commences  after  the  entry  has  been  made  and  possession  ac- 
quired for  a  breach  of  the  condition  of  the  mortgage;  and  as  the  law 
does  not  take  notice  of  fractional  parts  of  a  day,  the  continuance  of 
the  possession  commences  the  day  following  that  of  the  entry,  so  that 
in  the  computation  of  the  three  years  that  day  is  excluded.'*  The  pos- 
session commences  on  the  day  of  entry,  although  the  certificate  be  not 
recorded  till  afterward.^'  If  the  entry  was  before  breach  of  the  condi- 
tion, the  time  limited  for  redemption  does  not  commence  to  run  until 
the  condition  is  broken,  and  notice  in  writing  given  by  the  mortgagee 
that  he  will  from  that  time  hold  the  premises  for  a  breach  of  the  con- 
dition, or  a  new  and  formal  entry  for  breach  of  the  condition  is  made. 
A  certificate  of  such  notice  or  new  entry  must  be  recorded.'^ 

If  a  mortgagee  or  his  assignee,  while  a  writ  of  entry  for  the  fore- 
closure of  the  mortgage  is  pending,  enter  for  the  purpose  of  fore- 
closure, and  hold  possession  of  the  premises  until  the  writ  of  posses- 
sion is  issued  in  the  suit,  he  may  justify  his  possession  as  "by  process 
of  law"  under  the  statute,  as  commencing  at  the  date  of  such  writ; 
and  the  foreclosure  will  be  complete  in  three  years  from  that  time.'' 

is  not  sufficient,  unless  actual  entry  laid  down  in  Pomeroy  v.  Winship,  12 

was  made.     Chamberlain  v.  Gardi-  Mass.  514,  7  Am.  Dec.  91;   Scott  v. 

ner,  38  Maine  548;  Storer  v.  Little,  McFarland,  13  Mass.  309,  313;   Er- 

41  Maine  69;    Pease  v.  Benson,  28  skine  v.  Townsend,  2  Mass.  495,  3 

Maine   336.     In  Massachusetts  this  Am.    Dec.    71;    Ayres   v.   Waite,   10 

certificate    must    be    made    on    the  Cush.    (Mass.)    72,   78;    Merriam  v. 

mortgage  deed.    Rev.  Laws  1902,  ch.  Merriam,  6  Cush.  (Mass.)  91;  Hunt 

187,  §  2.  V.  Stiles,  10  N.  H.  466;   Willard  v. 

="  Sisson  V.  Tate,  109  Mass.  230.  Henry,  2  N.  H.  120.    In  New  Hamp- 

^  Chase  v.  Gates,  33  Maine  363.  shire,   as   already   seen,  there   is  a 

*'Jager    v.    Vollinger,    174    Mass.  special  provision  of  statute  for  the 

521,  55  N.  E.  458;  Fuller  v.  Russell,  publication  of  a  notice  by  a  mort- 

6  Gray  (Mass.)  128.  gagee  already  in  possession,  stating 

^^  Thompson  v.  Vinton,  121  Mass.  that  from  a  certain  day  he  will  hold 

139.  for  the  purpose  of  foreclosure.   Pub. 

» Massachusetts:    Rev.  Laws  1902,  Stat.  1891  and  1901,  ch.  139,  §  14,  iii. 

ch.  187,  §  11,  adopting  tke  law  as  "  Hurd  v.  Coleman,  42  Maine  182. 
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If  the  action  for  possession  be  brought  after  an  entry  in  pais,  and 
judgment  is  obtained  and  possession  delivered  upon  the  execution,  the 
three  years  will  run  from  the  time  of  delivery  of  possession  under  the 
execution.^^ 

In  Maine,  when  foreclosure  is  effected  under  provision  of  statute  by 
the  publication  of  notice  of  an  entry  to  foreclose,  the  limitation  of 
three  years  for  redemption  runs  from  the  first  publication  of  notice.''^ 

In  N"ew  Hampshire  the  limitation  of  one  year  runs  from  the  time  of 
entry,  if  notice  of  it  is  published  as  provided  by  statute.*"  In  reckon- 
ing the  period  of  possession  after  entry,  the  day  of  the  "entry  is  usually 
excluded.*^ 

The  foreclosure  is  defeated  by  a  tender  of  payment  of  the  amount 
due  on  the  mortgage  before  the  expiration  of  the  three  years.  If  the 
last  day  of  the  three  years  falls  on  Sunday,  a  tender  of  the  amount 
on  the  day  following  is  too  late.*^ 

VIII.    Record  of  the  Oertificate 

Section 

1263.  Record  of  certificate — Purpose 
thereof. 

§  1263.  Record  of  certificate — Purpose  thereof. — ^The  certificate, 
whether  made  by  the  mortgagor  or  by  the  witnesses,  must  be  recorded 
within  the  time  specified  by  statute,  to  render  it  effectual  as  evidence 
of  the  entry.  The  record  of  the  certificate  being  all  the  notice  of  the 
entry  required  to  be  given,  it  is  essential  that  the  record  be  made  as 
required,  or  the  certificate  is  wholly  inoperative.*^  If  the  date  of  the 
entry  be  not  stated  the  certificate  is  insufficient,  although  this  be  dated 
and  recorded,  for  it  is  not  certain  that  the  record  was  made  within 
thirty  days  from  the  time  of  the  entry.**  When  so  recorded  it  is  con- 
structive nottce  of  the  entry  to  all  persons  who  claim  by  any  title  ac- 
quired subsequently  to  the  mortgage.*^  It  is  sufficient  evidence  of  an 
eviction  of  the  holder  of  the  equity  of  redemption  to  enable  him  to 

™Page    T.    Robinson,    10    Cusli.  « Potter  v.  Small,  47  Maine  293; 

(Mass.)    99,  101;   Fay  v.  Valentine,  Souther   v.    Wilson,    29    Maine    56; 

5  Pick.    (Mass.)    418.  Robbins    v.    Rice,    7    Gray    (Mass.) 

^^  Rev.    Stat.   1903,   ch.   92,    §§   5-7.  202.     See  also  Chase  v.  Marston,  66 

See   also   Holbrook  v.   Thomas,   38  Maine  271;    Hayden  v.  Pierce,   165 

Maine  256.  Mass.  359,  43  N.  E.  119. 

"P.  S.  1891  and  1901,  ch.  139,  §  14;  "Freeman   v.   Atwood,    50    Maine 

Howard  v.  Handy,  35  N.  H.  315.  473. 

■"Jager    v.    Vollinger,    174    Mass.  ^=  Robbins  v.  Rice,  7  Gray  (Mass.) 

521,  55  N.  K.  458;  Ricker  v.  Blanch-  202;     Lennon    v.     Porter,    5     Gray 

ard,  45  N.  H.  39.  (Mass.)    318,   319. 

•"Haley  v.  Young,  134  Mass.  364. 
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sustain  an  action  against  his  grantor  for  breach  of  a  covenant  of  war- 
ranty.*^ 

"Where,  owing  to  the  establishment  of  a  new  registry  district,  the 
certificate  was  recorded  in  a  different  registry  from  that  in  which  the 
mortgage  was  recorded,  it  was  held  not  necessary  that  the  notice  of 
reference  to  the  record  of  the  certificate  should  be  made  in  the  margin 
of  the  record  of  the  mortgage  within  the  period  provided  in  the 
statute.*^ 

IX.   Uffe'ct  of  the  Foreclosure  Upon  the  Mortgage  Debt 

Section 

1264.  Operation   and   effect   in   gen- 
eral. 

§  1264.  Operation  and  effect  in  general. — The  foreclosure,  when 
complete,  operates  as  payment  of  the  debt  to  the  extent  of  the  value 
of  the  land  at  the  time  when  the  foreclosure  became  absolute.*^  It  has 
the  effect  of  a  payment,  and  makes  absolute  the  title  of  the  mortgagee, 
although  the  note  secured  was  void  for  any  reason ;  as,  for  instance,  a 
note  given  for  the  price  of  intoxicating  liquors  sold  in  violation  of 
law,  and  therefore  void  by  statute.*'  In  such  case,  although  the  mort- 
gage could  not  be  enforced,  and  the  owner  of  the  equity  of  redemption 
could  have  defeated  it  at  any  time  before  the  foreclosure  was  com- 
pleted, yet,  the  mortgagee  having  entered  and  kept  possession  till  the 
right  to  redeem  is  foreclosed,  he  then  has  an  absolute  title;  and  the 
land  is  applied  by  operation  of  law  to  the  payment  of  the  debt.^" 

The  amount  of  money  for  which  the  mortgaged  land  could  have 
been  sold,  at  a  fair  price,  at  a  reasonable  time  and  place,  and  after 
reasonable  notice,  determines  the  amount  to  be  credited  on  the  notes 
secured  by  the  mortgage,  on  a  foreclosure  thereof  by  entry  and  pos- 
session.^^ 

"Furnas  V.  Durgin,  119  Mass.  500,  *  McLaughlin     v.     Cosgrove,     99 

20  Am.  Rep.  341.  Mass.  4,  per  Mr.  Justice  Chapman. 

"Clark  V.  Crosby,  101  Mass.  184.  "In  a  case  like  the  present,  it  is  as 

*  Smith  V.  Packard,  19  N.  H.  575.  if  the  mortgagor  had  purchased  the 

See  also  Haynes  v.  Wellington,  25  liquors   and   paid   for   them   by   an 

Maine   458;    Morse  v.   Merritt,   110  absolute   conveyance   of  the   land." 

Mass.  458;  Briggs  v.  Richmond,  10  See  ante  §  617. 

Pick.  (Mass.)  391,  20  Am.  Dec.  526;  ""See  Randall  t.  Bradley,  65  Maine 

Stevens  v.  Fellows,  70  N.  H.  148,  47  43;   Tompson  v.  Tappan,  139  Mass. 

Atl.  135;  Ray  v.  Scripture,  67  N.  H.  506,  1  N.  E.  924;   Colby  v.  Poor,  15 

260,  29  Atl.  454;  Lane  v.  Barron,  64  N.  H.  198. 

N.    H.    277,    9    Atl.    544;    Green   v.  "  Stevens  v.  Fellows,  70  N.  H.  148, 

Cross,  45  N.  H.  574;  Hunt  v.  Stiles,  47  Atl.  135. 

10  N.  H.  466,    See  ante  §  952. 
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X.    Waiver  of  Entry  and  Foreclosure 

Section  Section 

1265.  By  express  or  implied  agree-    1271.  No  waiver  by  mortgagee's  ren- 

ment.  dering  account. 

1266.  EfCect     of     assignment     after    1272.  Conditional  waiver. 

entry.  1273.  Writ  of  entry  no  waiver. 

1267.  Who    may    waive    entry    and     1274.  Foreclosure   opened   by  recov- 

foreclosure.  ery   of  judgment   for   mort- 

1268.  Previous  purchase  under  power  gage  debt. 

not  waived  by  entry.  1275.  Relief  in  case  of  accident  or 

1269.  Payment  as  waiver.  mistalie. 

1270.  Intention  governs. 

§  1265.  By  express  or  implied  agreement. — An  entry  to  foreclose, 
or  a  foreclosure,  when  completed,  may  be  waived  by  the  express  agree- 
ment of  the  parties,  or  by  facts  from  which  such  agreement  may  be 
inferred.^  ^  It  is  waived  by  the  mortgagee's  giving  a  bond  just  before 
the  completion  of  the  possession,  with  condition  to  discharge  the 
mortgage  upon  payment  of  the  debt  at  a  future  day;'^*  or  by  giving 
an  agreement  that  if  the  debt  be  paid  by  a  certain  time  no  advantage 
shall  be  taken  of  the  foreclosure  ;°*  or  by  stipulating  in  writing  to  re- 
convey  whenever  the  debt  should  be  satisfied  out  of  the  rents  and 
profits,  or  in  any  other  way  f^  or  by  promising  to  allow  the  mortgagor 
six  months  for  redemption  after  the  expiration  of  the  regular  time 
limited  f^  or  by  a  statement  made  a  month  before  the  time  of  redemp- 
tion would  expire  that  he  would  give  some  time,  but  would  not  wait 
long  without  taking  advantage  of  the  mortgage."^ 

The  mortgagee  may  also  waive  the  entry  by  the  commencement  and 
prosecution  of  an  action  or  suit  in  equity  upon  the  mortgage."'  Entry 
and  possession,  although  sufiScient  to  foreclose  the  mortgage,  may  be 
waived  by  the  mortgagee  accepting  all  the  money  secured  by  the 
mortgage.^' 

In  all  cases,  however,  when  the  waiver  is  not  absolute,  but  is  for  a 
limited  time,  advantage  can  be  taken  of  it  only  within  the  time  lim- 
ited.^"   The  condition  of  the  waiver  or  extension  must  be  complied 

■'^Ross  T.  Leavitt,  70  N.  H.  602,  50  ■«  Quint  v.  Little,  4  Maine  495. 

Atl.  110;  Couch  v.  Stevens,  37  N.  H.  ==  Chase   v.    McClellan,    49    Maine 

169.     See  also  Fisher  v.   Shaw,  42  375. 

Maine  32;  Trow  v.  Berry,  113  Mass.  ^'Danforth  v.  Roberts,  20  Maine 

139;  Hobbs  v.  Fuller,  9  Gray  (Mass.)  307. 

S8;    Botham   v.    Mclntier,    19    Pick.  ^  Smith  v.  Kelley,  27  Maine  237, 

(Mass.)    346;    Batchelder  v.  Robin-  46  Am.  Dec.  595.     See  also  Page  v. 

son,  6  N.  H.  12;  Daniels  v.  Mowry,  Robinson,  10  Cush.  (Mass.)  99. 

1  R.   I.   151.  ^  Batchelder  v.  Robinson,  6  N.  H, 

°=Joslinv.  Wyman,  9  Gray  (Mass.)  12. 

63.  ""Danforth  v.  Roberts,  20  Maine 

""■  McNeil  V.  Call,  19  N.  H.  403,  416,  307. 
51  Am.  Dec.  188. 
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with.°^  An  express  waiver  of  entry,  though  executed  under  seal,  is 
not  effectual  unless  it  is  delivered  to  the  holder  of  the  equity  of  re- 
demption."^ 

If  the  mortgagor  remains  in  occupation  of  the  mortgaged  premises 
for  many  years  after  the  expiration  of  the  time  of  redemption,  and 
pays  taxes  upon  them,  and  interest  to  the  mortgagee,  these  facts  are 
consistent  only  with  the  relation  between  the  parties  of  mortgagor 
and  mortgagee,  and  justify  the  conclusion  that  the  mortgage  has  not 
been  foreclosed."^  Giving  permission  to  the  mortgagor  to  cut  timber 
on  the  mortgaged  land,  and  receiving  stumpage  from  him,  is  not  in- 
consistent with  the  further  prosecution  of  foreclosure  by  notice  in  the 
newspapers  in  the  mode  permitted  by  statute  in  Maine,  as  this  mode 
does  not  involve  the  actual  possession  of  the  premises  by  the  mort- 
gagor."* 

§  1266.  Effect  of  assignment  after  entry. — An  assignment  of  a 
mortgage  after  an  entry  does  not  of  itself  stay  the  foreclosure.  The 
assignee  takes  all  the  benefits  of  the  entry  and  possession."^  An  as- 
signment of  both  the  mortgage  and  note,  after  the  expiration  of  three 
years  from  the  entry,  to  a  subsequent  mortgagee,  is  no  release  of  the 
foreclosure."" 

Foreclosure  is  not  waived  or  postponed  by  an  assignment  of  the 
mortgage  before  the  expiration  of  the  time  of  redemption  to  one  who, 
at  the  request  of  the  mortgagor,  pays  the  mortgagee  the  amount  of  the 
mortgage,  and  agrees  orally  with  the  mortgagor  to  hold  the  estate 
subject  to  such  advance  for  the  use  of  the  mortgagor,  and  to  permit 
him  to  sell  the  land  in  lots  and  pay  over  the  proceeds,  or  to  redeem  on 
paying  the  amount  so  advanced  at  any  time."^  The  assignee  in  such 
case  takes  all  the  legal  rights  of  the  mortgagee,  and  the  foreclosure 
goes  on.   He  holds  the  property  under  no  resulting  trust,  because  the 

""Clark  V.  Crosby,  101  Mass.  184.  on  the  first  mortgage  and  interest 

"'  Cutts  v.  York  Mfg.  Co.,  14  Maine  accrued.    The  mortgagor  had  filed  a 

326.  billin  equity  to  redeem  just  before 

"®  Trow  V.  Berry,  113  Mass.  139.  the   expiration   of  the   three   years. 

"Smith    V.    Larrabee,    58    Maine  While    the    suit    was    pending    the 

361.  three  years  expired,  but  the  mort- 

«"Hurd  v.  Coleman,  42  Maine  182;  gagor   subsequently   abandoned   the 

Hill  V.  More,  40  Maine  515;    Cutts  suit.    The  second  mortgagee,  by  the 

V.    York   Mfg.    Co.,    14    Maine   326;  assignment,    succeeded    to    all    the 

Deming  v.  Comings,  11  N.  H.  474.  rights   of  the   first  mortgagee,   and 

«=  Thompson  v.  Kenyon,  100  Mass.  held   the    land    by    an    indefeasible 

108.     The  assignment  in  this  case  title  under  a  completed  foreclosure, 

was  by  a  quitclaim  deed  for  a  con-  ■"  Capen    v.    Richardson,    7    Gray 

sideration  equal  to  the  amount  due  (Mass.)  364. 
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consideration  is  'wholly  paid  by  him;  and  under  no  express  trust,  be- 
cause not  declared  in  writing.  The  agreement  does  not  constitute  a 
mortgage,  because  it  was  not  made  with  one  from  whom  an  absolute 
title  was  taken  simultaneously. 

But  an  assignment  made  for  the  purpose  of  preventing  a  redemp- 
tion, as,  for  instance,  if  it  be  made  immediately  before  the  time  of  re- 
demption would  expire,  so  that  the  mortgagor  does  not  know  to  whom 
to  make  payment,  may  have  the  effect  to  keep  the  redemption  open 
till  a  tender  can  be  made  to  the  assignee  ;^^  and  even  if  it  be  made 
without  such  intent,  it  may  have  the  effect  to  keep  the  equity  open 
until  the  mortgagor  can  find  the  assignee  and  offer  to  perform  the 
condition.** 

An  entry  by  the  assignee  of  one  of  two  notes  secured  by  a  mortgage 
must  be  considered  as  made  by  reason  of  the  nonpayment  of  the  whole 
amount  secured  by  such  mortgage,  which  had  then  become  payable.'^" 
The  interest  of  a  mortgagee  before  entry  for  foreclosure  is  not  real 
estate,  but  a  personal  chattel,  and  his  quitclaim  deed  of  the  mortgaged 
premises,  made  before  entry,  conveys  no  title  to  the  grantee.'^ 

§  1267.  Who  may  waive  entry  and  foreclosure. — The  waiver,  to  be 
effectual,  must  be  by  the  holder  of  the  mortgage.  One  who  has  not 
acquired  any  interest  in  the  mortgage  can  not  by  his  agreement  ex- 
tend the  time  of  redemption  beyond  the  period  when  it  would  other- 
wise be  foreclosed;'^  though,  if  he  should  afterward  take  an  assign- 
ment of  the  mortgage,  he  would  doubtless  be  concluded  by  this,  and  the 
foreclosure  opened  accordingly.  The  assignee  of  a  mortgage  assigned 
to  him  by  the  mortgagee  as  security  for  the  payment  of  a  debt  of  his 
may,  after  entering  with  the  knowledge  of  the  mortgagee  to  foreclose, 
waive  and  release  this  entry  without  the  assent  of  the  mortgagee.  The 
assignee  has  full  control  of  the  remedies  provided  by  law,  and  may 
enter  into  or  relinquish  possession  at  his  discretion.''^ 

If  after  entry  the  mortgagee  be  put  under  guardianship  as  a  spend- 
thrift, the  guardian  has  authority  to  restore  possession  to  the  mort- 
gagor, to  hold  as  before  the  entry,  and  to  prevent  a  foreclosure.''* 

°» McNeil  V.   Call,   19   N.   H.   403,  94  Maine  301,  47  Atl.  525;  Lunt  v. 

414,  51  Am.  Dec.  188.  Lunt,  71  Maine  377. 

""Deming  v.   Comings,   11   N.  H.  "Fisher  v.  Shaw,  42  Maine  32. 

474.  "  Cutts  V.  York  Mfg.  Co.,  14  Maine 

'"Haynes  v.  ■Wellington,  25  Maine  326. 

458.  '^Botham    v.    Mclntier,    19    Pick. 

"Wyman    v.    Porter,    108    Maine  (Mass.)   346. 
110,  79  Atl.  371;  Hassey  v.  Fisher, 
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Such  restoring  of  possession  will  do  away  with  the  efEect  of  the  entry 
and  prevent  foreclosure.'''' 

§  1268.    Previous  purchase  under  power  not  waived  by  entry. — 

An  entry  does  not  waive  rights  acquired  under  a  previous  purchase  at 
a  sale  under  a  power.  Where  a  mortgagee  has  indirectly  become  a 
purchaser  at  a  sale  made  under  a  power  contained  in  the  mortgage, 
which  gave  him  no  right  to  purchase,  and  the  sale  is  for  this  reason 
voidable,  he  may  enter  to  foreclose,  and  record  his  certificate  of  entry 
without  waiving  or  abandoning  any  rights  acquired  by  the  purchase. 
The  entry  in  itself  does  not  show  such  intention.^' 

§  1269.  Payment  as  waiver. — Payment  works  a  waiver.  An  entry 
to  foreclose,  as  well  as  foreclosure  itself,  is  of  course  waived  by  sub- 
sequently receiving  payment  of  the  mortgage  debt,'^  or  of  any  part 
of  it;'*  or  by  receiving  articles  which  the  mortgagor  had  agreed  in  the 
condition  of  the  mortgage  to  furnish  in  support  of  the  mortgagee, 
who  continued  to  reside  with  the  mortgagor;'^  or  by  receiving  inter- 
est as  such  on  the  mortgage  debt.*"  But  the  mere  fact  that,  after  the 
three  years,  payments  are  made  on  account  of  the  mortgage  debt,  will 
not  open  the  foreclosure.  Such  payments  may  have  been  made  be- 
cause the  premises  were  not  of  sufBcient  value  to  satisfy  the  debt.  The 
intention  of  the  parties  to  waive  the  foreclosure  should  be  shown  by 
other  evidence.*'-  If  the  mortgagee,  after  the  expiration  of  three  years 
from  his  entry,  at  the  request  of  the  mortgagor,  conveys  the  premises 
to  a  third  person  by  a  deed  reciting  that  it  is  made  at  the  request  of 
the  mortgagor,  and  is  intended  to  discharge  all  title  acquired  by  the 
mortgagee,  the  grantee  having  paid  the  amount  due  on  the  mortgage, 
the  grantee  takes  a  title  subject  to  redemption  by  the  mortgagor.*^ 

''Bothaotn   v.   Mclntier,   19   Pick.  Moor,    59    Maine    118;    Deming   v. 

(Mass.)   346.  Comings,  11  N.  H.  474. 

™  Learned    v.    Foster,    117    Mass.  "  Willard  v.  Henry,  2  N.  H.  120. 

365.  '"Trow  v.  Berry,  113  Mass.  139. 

"Green  v.   Cross,   45   N.   H.   574,  "^Tompson  v.   Tappan,   139  Mass. 

577;  Gould  v.  White,  26  N.  H.  178;  506,    1    N.    E.    924;     Lawrence    v. 

Batchelder  v.  Robinson,  6  N.  H.  12;  Fletcher,  10  Mete.   (Mass.)   344.     In 

Robinson  v.  Batchelder,  4  N.  H.  40.  New  Hampshire  the  mere  receipt  of 

"Winchester   v.    Ball,    54    Maine  part  of  the  money  secured  by  the 

558;   Ross  v.  Leavitt,  70  N.  H.  602,  mortgage  is  held  to  waive  the  fore- 

50Atl.  110;  Scott  V.  Childs,  64  N.  H.  closure.     McNeil  v.  Call,   19  N.  H. 

666,  568,  15  Atl.  206;  Moore  v.  Bea-  403,  51  Am.  Dec.  188;   Ross  v.  Lea- 

som,  44  N.  H.  215;  Gould  v.  White,  vitt,  70  N.  H.  602,  50  Atl.  110;  Moore 

26  N.  H.  178,  190;  McNeil  v.  Call,  19  v.  Beasom,  44  N.  H.  215;    Deming 

N.  H.  403,  414.     See  also  Dow  v.  v.  Comings,  11  N.  H.  474. 

'"  Rangely  v.  Spring,  28  Maine  127. 
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But  a  quitclaim  deed  by  a  mortgagee  after  foreclosure  to  one  of  two 
mortgagors,  in  consideration  of  a  sum  equal  to  the  original  mortgage 
debt,  is  not  sufficient  evidence  of  an  opening  of  the  foreclosure  to  re- 
vest any  title  in  the  other  mortgagor  as  a  joint  owner.*^  After  the 
foreclosure  there  was  no  privity  between  the  mortgagors.  The  grantee 
had  as  good  a  right  to  purchase  as  a  stranger.  The  fact  that  he  paid 
a  sum  equal  to  that  due  on  the  mortgage  at  that  time  is  no  presump- 
tion that  the  transaction  was  a  redemption  for  the  benefit  of  both. 

§  1270.  Intention  governs. — ^If  the  payment  be  made  and  received 
Tinder  an  express  understanding  that  the  foreclosure  is  to  be  opened, 
there  can  be  no  question  that  it  is  opened.^*  Facts  and  circumstances 
from  which  an  express  understanding  may  be  clearly  inferred  avail 
equally.*^  But  the  acts  of  the  parties  will  not  have  this  effect  when 
they  are  such  as  to  leave  their  intention  doubtful  in  this  respect,  or 
when  they  may  be  explained  consistently  with  the  right  of  the  mort- 
gagee to  retain  the  estate  under  the  foreclosure.®' 

After  a  mortgagee  has  entered  under  a  judgment  in  an  action  to 
foreclose  the  mortgage,  a  release  of  the  judgment  does  not  of  itself 
operate  as  a  waiver  in  law  of  the  foreclosure,  which  will  be  complete 
if  he  retains  continued,  actual  possession  during  the  time  provided  by 
statute  for  the  purpose  of  foreclosing.  His  possession  is,  by  virtue  of 
his  mortgage  title,  established  by  the  judgment,  and  not  under  the 
process.®^ 

The  fact  that  the  mortgagee  before  the  expiration  of  the  period  of 
possession  required  to  complete  the  foreclosure,  received  the  avails  of 
other  security  held  by  him  for  the  same  debt,  but  to  an  amount  less 
than  the  amount  of  the  mortgage  debt,  will  not  of  itself,  and  without 
other  evidence,  prove  an  intention  on  his  part  to  waive  the  fore- 
closure.** 

§  1271.    No  waiver  by  mortgagee's  rendering  account. — ^The  entry 
is  not  waived  by  the  mortgagee's  rendering  an  account  charging  him-  • 
self  with  rent  for  a  period  after  the  entry  f^  nor  by  his  neglect  or  re- 
fusal to  render  an  account  to  the  mortgagor  at  his  request  of  the 
amount  due  on  the  mortgage.*"  If  a  mortgagee  in  his  answer  made  in 

"Crittenden    v.    Rogers,    8    Gray  "Couch  v.  Stevens,  37  N.  H.  169. 

(Mass.)  452.  ''Tompson  v.  Tappan,  139  Mass. 

"Dow  V.  Moor,  59  Maine  118.  506,  1  N.  E.  924. 

«=  Stetson    V.    Everett,    59    Maine  «>Hobbs  v.  Puller,  9  Gray  (Mass.) 

S76.  98. 

«» Lawrence  t.   Fletcher,   8   Mete.  '"Sanborn     v.     Dennis,     9     Gray 

(Mass.)    153.  (Mass.)   208. 
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a  suit  in  equity  to  redeem  the  mortgage  expressly  waives  all  objection 
to  redemption,  upon  payment  of  all  sums  due  upon  it,  he  can  not 
afterward  claim  that  the  mortgage  had  been  foreclosed  before  the  suit 
was  commenced.^^ 

Where  a  mortgagee  entered  into  possession  for  the  purpose  of  fore- 
closing, and  eight  months  thereafter  accepted  a  payment  of  part  of 
the  mortgage  debt  from  the  mortgagor's  cotenant,  and  agreed  to  quit- 
claim his  interest  acquired  by  the  foreclosure  proceedings,  and  to  ac- 
count for  all  timber  taken  from  the  land  during  his  occupancy,  and 
until  the  further  stipulated  payments  were  made,  it  was  held  that 
such  agreement  was  not  a  sale  of  the  land,  the  title  to  which  was  to 
be  acquired  by  completion  of  the  foreclosure,  but  was  a  transfer  of  the 
mortgagee's  present  interest,  and  hence  the  payment  operated  as  a 
waiver  of  the  foreclosing  possession,  so  as  to  permit  a  junior  mort- 
gagee to  redeem.'^ 

§  1272.  Conditional  waiver. — ^A  mortgagee  does  not  waive  a  fore- 
closure which  has  already  become  absolute,  or  extend  the  time  of  re- 
demption, by  agreeing  to  allow  the  mortgagor  to  redeem  the  premises 
upon  the  payment  before  a  certain  date  of  an  amount  equal  to  what 
was  due  on  the  mortgage  on  that  day,  if  the  agreement  be  not  fulfilled 
by  payment  or  tender  of  the  money  within  the  time  limited."^  And 
so  if  a  surety  or  other  person  in  behalf  of  the  mortgagor  pays  the  con- 
ditional judgment,  and  takes  an  assignment  of  it  either  before  or  after 
the  lapse  of  the  three  years  from  the  time  possession  was  taken,  under 
an  agreement  with  the  mortgagor  to  assign  it  to  him  if  he  should  pay 
the  amount  within  a  certain  time,  if  the  agreement  be  not  kept  there 
is  no  waiver  of  the  foreclosure,  which  becomes  perfect  in  the  hands 
of  the  assignee."*  And  so  also  an  agreement  by  the  mortgagee  to  sell 
his  foreclosure  title  to  the  mortgagor  for  the  amount  of  the  mortgage 
debt,  to  be  paid  vnthin  a  certain  time,  is  not  sufficient  to  open  the 
foreclosure."^ 

A  mortgagee,  having  recovered  a  conditional  judgment  in  an  action 
for  possession,  entered  for  condition  broken,  and  afterward  entered 
under  the  judgment,  it  was  held  that  the  last  entry  was  a  waiver  of 
the  first.»« 

"'Strong  V.  Blanchard,  4  Allen  "Wortliy  v.  Warner,  119  Mass. 
(Mass.)  538.  550. 

"^  Ross  V.  Leavitt,  70  N.  H.  602,  50  "»  Stetson  v.  Everett,  59  Maine 
Atl.  110.  376. 

°=  Clark  V.  Crosby,  101  Mass.  184.         »°Pay     v.      Valentine,      5      Pick. 

(Mass.)  418. 
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§  1273.  Writ  of  entry  no  waiver. — ^The  entry  is  not  waived  by  the 
mortgagee's  bringing  a  writ  of  entry  against  a  tenant  at  will  of  the 
mortgagor,  and  obtaining  judgment  for  possession,  although  in  such 
a  writ  the  demandant  describes  himself  as  out  of  possession,  and  the 
tenant  as  wrongfully  witliholding  possession  from  him.  This  is  only  a 
technical  and  formal  admission  made  for  the  purpose  of  enforcing  a 
convenient  remedy.  It  is  no  admission  that  the  mortgagee  is  out  of 
possession,  or  that  he  waives  the  benefit  of  his  formal  entry."^  Even 
the  bringing  of  a  writ  of  entry  against  the  owner  of  the  equity  of  re- 
demption for  the  purpose  of  foreclosure  is  not  an  abandonment  of  the 
possession  previously  taken  f^  but  if  a  conditional  judgment  be  entered 
and  a  writ  of  possession  issue,  under  which  the  mortgagee  is  put  in  pos- 
session, this  is  a  waiver  of  a  previous  entry.''^  The  bringing  of  an  action 
of  trespass  for  waste  against  the  mortgagor  is  not  an  abandonment  of 
a  previous  entry  to  foreclose.^  A  mortgagee  after  commencing  a  fore- 
closure by  publication  under  the  statutes  of  Maine  may  enter  and 
take  possession  of  the  premises  without  waiving  the  proceedings  to 
foreclose;^  and  if  he  is  ousted  of  his  possession  after  such  entry  he 
may  maintain  a  writ  of  entry  at  common  law,  and  obtain  judgment 
for  possession,  without  waiving  the  foreclosure  commenced  by  publi- 
cation.^ 

An  agreement  between  mortgagor  and  mortgagee,  after  breach  of 
condition,  that  the  time  for  making  payment  might  be  deferred,  but 
not  for  any  definite  time,  will  not  defeat  the  right  of  entry  given  by 
the  terms  of  the  mortgage  nor  bar  proceedings  for  foreclosure.* 

§  1274.  Foreclosure  opened  by  recovery  of  judgment  for  mortgage 
debt. — A  recovery  of  judgment  for  the  mortgage  debt  or  any  part  of 
it  after  foreclosure,  on  the  ground  that  the  value  of  the  premises  at 
the  time  of  the  foreclosure  was  less  than  the  sum  due,  opens  the  fore- 
closure.^  A  recovery  of  judgment  against  the  mortgagor  for  rent  of 

•^  Smith  Charities  v.  Connolly,  157  •'Tufts  v.  Maines,  Bl  Maine  393; 

Mass.    272;    Fletcher   v.    Gary,    103  Smith  v.  Kelley,  27  Maine  237,  46 

Mass.  475.  Am.  Dec.  595;   Fay  v.  Valentine,  5 

"'Fletcher  v.  Gary,  103  Mass.  475;  Pick.  (Mass.)  418. 

Beavin  v.  Gove,  102  Mass.  298;  Page  "^Page    v.     Robinson,     10     Gush, 

v.  Robinson,  10  Gush.   (Mass.)   99;  (Mass.)    99. 

Merrlam     v.     Merriam,     6     Gush.  *  Concord  Union  Mut.  F.  Ins.  Co. 

(Mass.)    91;    Devens   v.    Bower,    6  v.  Woodbury,  45  Maine  447,  453. 

Gray    (Mass.)    126;    Mann  v.  Earle,  » Stewart  v.  Davis,  63  Maine  539. 

4    Gray    (Mass.)     299;    Dorrell    v.  -"Haselton    v.    Florentine    Marble 

Johnson,  17  Pick.  (Mass.)  263.    See  Co.,  94  Fed.  701. 

post  §  1287.  "Massachusetts  Rev.   Laws   1902, 
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the  premises  during  the  three  years  after  entry  operates,  like  a  recov- 
ery of  judgment  for  the  debt,  to  open  the  foreclosure.* 

After  foreclosure  is  complete,  a  promise  or  agreement  made  by  the 
mortgagee  to  receive  the  debt  and  release  the  land  can  not  be  enforced 
unless  made  on  a  legal  and  sufiBcient  consideration.'' 

A  judgment  under  a  writ  of  entry  in  favor  of  a  mortgagee  who  has 
been  ousted  of  his  rightful  possession  by  persons  holding  under  the 
mortgagor  will  not  be  deemed  a  waiver  of  a  prior  foreclosure  com- 
menced by  publication.^ 

•§  1275.  Belief  in  case  of  accident  or  mistake. — If  by  accident  or 
mistake  the  time  of  redemption  goes  by,  the  person  entitled  to  redeem 
must  not  delay  in  seeking  relief.  Ordinarily  the  foreclosure  of  a  mort- 
gage by  entry  and  three  years'  possession  is  conclusive,  both  in  law  and 
equity,  and  will  not  be  disturbed  without  good  cause  shown.  Where 
a  bill  in  equity  to  redeem  was  brought  on  the  day  before  foreclosure 
would  have  become  absolute,  and_  by  reason  of  being  brought  in  the 
wrong  county  was  dismissed,  and  there  was  no  tender,  or  agreement  to 
extend  the  time  of  redemption,  the  court  refused  to  open  the  fore- 
closure on  a  new  bill  brought  nearly  a  year  after  the  dismissal  of  the 
former  one.* 

In  computing  the  statutory  period  for  the  completion  of  a  fore- 
closure by  entry  and  possession,  the  day  of  the  entry  to  foreclose  is  to 
be  excluded  in  favor  of  the  mortgagor,  while  the  mortgagee  is  not 
given  the  corresponding  benefit  with  respect  to  the  last  day.^° 

ch.  187,   §  35,  p.  1646.     Suit  to  re-        » Stewart  v.  Davis,  63  Maine  539, 

deem  must  be  brouglit  within  one        "Webb   v.    Nightingale,    14   Allen 

year  after  the  recovery  of  the  judg-     (Mass.)   374. 

ment.    But  not  after  foreclosure  by        ^"Jager    v.    VoUinger,    174    Mass. 

power  of  sale.    Rev.  Laws  1902,  ch.     521,  55  N.  E.  458. 

187,  §  35. 

'Morse  v.  Merritt,  110  Mass.  458. 

'  Smalley  v.  Hickok,  12  Vt.  153. 
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I.  Nature  of  and  Where  Used,  §§  1276-1279 

II.  Who  May  Maintain,  §§  1280-1289 

III.  Against  Whom  the  Action  May  Be  Brought,  §§  1290-1293 

IV.  The  Pleadings  and  Evidence,  §§  1393-1295 

V.  The  Defenses,  §  1296-1305 

VI.  The  Conditional  Judgment,  §§  1306-1316 

I.   Nature  of  and  Where  Used 

Section  Section 

127.6.  Nature  and  scope  of  remedy  1278.  Nature  and  scope  of  remedy 

as    used    in    Massachusetts  in  New  Hampshire. 

and  Maine.  1279.  How    possession    obtained    in 
1277.  Procedure    in     Massachusetts  Rhode  Island. 

and  Maine. 

§  1276.  Ifature  and  scope  of  remedy  as  used  in  Massachusetts  and 
Maine. — The  process  of  foreclosure  by  a  writ  of  entry  as  used  in 
Massachusetts  and  Maine,  although  in  form  a  suit  at  law,  is  in  effect 
a  bill  in  equity.  When  used  for  this  purpose  the  technical  rules  ap- 
plicable to  this  action  at  common  law  are  not  in  all  respects  followed. 
A  judgment  does  not  necessarily  give  possession;  it  provides  for  this 
only  upon  the  default  of  the  owner  of  the  equity  of  redemption  to 
perform  the  condition  of  the  mortgage  within  a  specified  time.  The 
amount  due  on  the  mortgage  for  which  conditional  judgment  is  en- 
tered is  ascertained  according  to  equity  and  good  conscience,  and  by 
the  same  rules  as  this  amount  is  determined  in  a  bill  in  chancery  to 
redeem  the  same  mortgage;  insomuch  that  such  conditional  judgment 
is  conclusive  evidence,  on  the  hearing  of  a  subsequent  bill  to  redeem 
the  same  mortgage,  of  the  amount  due  on  it.^   This  process  is  used 

'  Saunders  T.  Dunn,  175  Mass.  164,  v.  Wills,  5  Gray  (Mass.)   423,  427; 

55  N.  E.   893;    Hannan  v.  Hannan,  Amidown  v.  Peck,  11  Mete.  (Mass.) 

123  Mass.  441;  Fletcher  v.  Gary,  103  467;    Peck    v.    Hapgood,    10    Mete. 

Mass.  475,  479;  Walcutt  v.  Spencer,  (Mass.)  172.     In  Massachusetts,  by 

14  Mass.  409;   Holbrook  v.  Bliss,  9  the  Prov.   Stat,  of  10  "Wm.   Ill,  ch. 

Allen  (Mass.)  69;  Doten  v.  Hair,  16  14,  entitled  "An  act  for  hearing  and. 

Gray   (Mass.)    149;   Palmer  v.  Fow-  determining  of  cases  in  equity,"  the 

ley,  5  Gray  (Mass.)  545;  Sparhawk  courts,  in  all  cases  of  "forfeiture  ol 
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only  in  those  states  in  wHcli  foreclosure  is  effected  by  entry  in  pais 
and  possession.^  The  purpose  of  the  writ  depends  on  the  case  as  dis- 
closed by  the  proof,  and  not  on  the  form  of  the  writ.^ 

i§  1277.  Procedure  in  Massachusetts  and  Maine. — In  Massachu- 
setts* and  Maine/  instead  of  possession  obtained  by  entry,  the  mort- 
gagee may  recover  possession  by  writ  of  entry,  declaring  on  his  own 
seisin,  stating  that  it  is  in  mortgage;  and  if  it  appears  that  he  is 
entitled  to  possession  for  breach  of  the  condition,  the  court  on  motion 
of  either  party  awards  a  conditional  judgment,  if  the  defendant  be 
the  mortgagor  or  any  one  claiming  under  him,  that  if  he  within  two 
months  after  the  judgment  pays  to  the  plaintiff  the  sum  found  due 
on  the  mortgage  with  interest  and  costs  the  mortgage  shall  be  void; 
otherwise  that  the  plaintiff  shall  have  his  execution  for  possession.  If 
but  part  of  the  mortgage  money  is  due,  or  the  condition  of  the  mort- 
gage be  for  the  doing  of  any  other  thing,  the  terms  of  the  judgment 
are  varied  as  the  case  may  require.*  The  fact  that  a  mortgagee  has 
entered  on  foreclosure,  and  remained  in  possession,  does  not  prevent 
him  from  maintaining  a  writ  of  entry  against  the  mortgagor  to  fore- 
close the  mortgage.'  The  action  may  be  brought  by  an  assignee  of  the 
mortgagee,  and  after  his  death  by  his  executor  or  administrator.  It 
may  be  brought  against  whoever  is  tenant  of  the  freehold,  and  the 

estates   on   condition,   executed   by  Laws  1902,  ch.  187,  §§  3-5,  p.  1641. 

deed  of  mortgage,   or  bargain  and  See    also    Donohue    v.    Chase,    139 

sale,    with    defeasance,"    were    em-  Mass.  407,  2  N.  E.  84;   Freeland  v. 

powered  "to  moderate  the  rigor  ol  Freeland,  102  Mass.  475. 

the   law,   and,   on   consideration   of  '^  Whiting  r.  Wellington,   10  Fed. 

such  cases  according  to  equity  and  810;  Dooley  v.  Potter,  140  Mass.  49, 

good  conscience,  to  chancer  the  for-  2  N.  E.  935;   Ingalls  v.  Richardson, 

feiture,  and  enter  up  judgment  for  3  Mete.   (Mass.)   340. 

the  just  debt  and  damages,  and  to  "Blanchard  v.  Kimball,  13  Mete, 

award   execution  accordingly;    only  (Mass.)   300. 

in  real  actions  upon  mortgage,  or  •'Rev.  Laws  1902,  ch.  187,  §§  1-8. 

.bargain  and  sale,  with  defeasance,  "Rev.    Stat.    Maine   1903,    ch.    92, 

the  judgment  to  be  conditional  that  §§  8-11,  14,  p.  796. 

the    mortgagor    or   vendor,    or   his  °  Stewart     v.     Clark,     11     Mete, 

heirs,  executors,  or  administrators,  (Mass.)  384,  389;  Holbrook  v.  Bliss, 

do  pay  unto  the  plaintiff  such  sum  9  Allen  (Mass.)  69,  73.    An  abstract 

as  the  court  shall  determine  to  be  of  the  writ  of  possession,  with  the 

justly    due   thereupon,    within   two  time  of  obtaining  possession  must 

months'    time    after    judgment    en-  be  recorded.    Rev.  Stat.  Maine  1903, 

tered    up   for   discharging   of   such  ch.  92,  §  3,  p.  794.    A  foreclosure  is 

mortgage  or  sale;  or  that  the  plain-  ineffectual     without     such     record, 

tiff  recover  possession  of  the  estate  Bird  v.  Keller,  77  Maine  270.     See 

sued  for,  and  execution  be  awarded  also  Mitchell  v.  Elwell,  103  Maine 

for    the    same."      Prov.    Stat.     (ed.  164,  68  Atl.  701. 

1726)   109.     This  was  re-enacted  in  'Beavin  v.  Gove,  102  Mass.  298. 
1785.     St.  1785,  eh.  22,   §  1;    Rev. 
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mortgagor  may  in  all  cases  be  joined  as  a  defendant,  whether  he  then 
has  any  estate  in  the  premises  or  not;  but  he  is  not  liable  for  costs 
when  he  has  no  estate,  and  makes  no  defense  to  the  suit.  Possession 
obtained  in  this  way  must  be  continued  for  three  years  to  foreclose 
the  right  of  redemption. 

§  1278.     Nature  and  scope  of  remedy  in  New  Hampshire. — In  New 

Hampshire,  also,  possession  may  be  obtained  by  a  writ  of  entry.  The 
process  should  be  against  the  party  in  possession  claiming  title. ^  The 
judgment  is  conditional,  that  if  the  mortgagor  shall  pay  the  sum 
found  due  within  two  months  after  judgment  rendered,  with  interest, 
the  judgment  shall  be  void,  otherwise  a  writ  of  possession  shall  issue." 
When  a  power  of  sale  is  contained  in  a  mortgage  and  a  conditional 
judgment  is  entered,  the  demandant  may,  instead  of  a  writ  of  posses- 
sion, have  a  decree  entered  that  the  property  be  sold  pursuant  to  such 
power,  and  thereupon  the  demandant  shall  give  such  notices  and  do 
all  such  acts  as  are  authorized  and  required  by  the  power  or  by  the 
court  in  its  decree.  The  party  selling  shall  within  ten  days  after  the 
sale  make  to  the  court,  under  oath,  a  report  of  the  sale  and  of  his 
doings,  and  file  the  same  in  the  clerk's  office,  and  the  same  may  be 
confirmed  and  allowed,  or  set  aside  and  a  new  sale  ordered,  as  to  the 
court  seems  just  and  lawful.  Any  person  interested  may  intervene  or 
be  summoned  and  heard  on  such  proceedings,  and  the  order  of  the 
court  confirming  the  sale  shall  be  conclusive  evidence  as  against  all 
persons,  that  the  power  was  duly  executed.^"  In  a  writ  of  entry  on  a 
mortgage,  leave  may  be  refused  to  the  defendant's  grantor  to  litigate 
controversies  between  himself  as  mortgagee  and  the  plaintiS,  in  which 
defendant  has  no  interest.^^  Where  the  parties  have  an  understanding 
that  the  mortgagor  is  to  remain  in  possession  of  the  land,  the  mort- 
gagee can  not  maintain  a  writ  of  entry  to  recover  the  land  until 
condition  be  broken  or  waste  be  done.^^ 

§  1279.  How  possession  obtained  in  Khode  Island. — In  Ehode 
Island,  instead  of  a  writ  of  entry  for  obtaining  possession  of  the  mort- 
gaged premises,  an  action  of  ejectment,  or  of  trespass  and  ejectment, 
is  used  for  the  purpose.    In  such  action,  where  a  right  of  redemption 

' Green  V.  Cross,  45  N.  H.  574,  578.        "Pub.    Stat.    1901,    ch.    139,    Acts 

»Pub.  Stat.  1891  and  1901,  ch.  229,  1899,  ch.  19,  §§  1  and  2. 

§  8.    A  defendant  who  has  no  inter-        "Parker  v.  Moore,  63  N.  H.  796. 

est  in  the  premises  can  not  plead  a        "Dearborn  v.  Dearborn,   9  N.  H. 

set-off.    Moulton  v.  Adams,  67  N.  H.  117;      Hartshorn  v.  Hubbard,  2  N. 

102,  32  Atl.  760.  H.  453. 
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is  shown,  the  court  ascertains  the  sum  due  on  the  mortgage,  and 
renders  a  conditional  judgment,  that  if  the  mortgagor,  his  heirs,  exec- 
utors, administrators,- and  assigns,  shall  pay  to  the  plaintiff,  or  deposit 
in  the  clerk's  office  for  him,  the  sum  adjudged  due,  within  two  months 
from  the  entry  of  the  judgment,  with  interest,  then  the  mortgage 
shall  be  void,  otherwise  that  the  plaintifE  shall  have  his-  writ  of  pos- 
session.^' 

II.    Who  May  Maintain- 

Section  Section 

1280.  Who  may  bring  action."  in  gen-    1285.  Action  by  junior*  mortgagee. 

eral.  1286.  Homestead  right. 

1281.  After  assignment.  1287.  Prior  entry  and  power  of  sale 

1282.  After  assignment  asi  collateral.  no   objection    to   action   for 

1283.  Joint    mortgagees,     joint     as-  writ. 

slgnees,  and  unincorporated    1288.  Executor  or  administrator  of 
associations.  mortgagee. 

1284.  Two    mortgages   held  by  one    1289.  When  right  of  action  accrues. 

person. 

§  1280.  Who  may  bring  action  in  general. — A  legal  interest  in  the 
realty  is  essential  to  sustain  a  writ  of  entry  to  foreclose  a  mortgage. 
The  action  must  therefore  be  brought  by  the  mortgagee,^  or  an  as- 
signee of  the  mortgagee.^  The  plaintiff  must  hold  the  legal  estate  at 
the  time  he  brings  the  action,  and  it  is  immaterial  that  he  holds  the 
title  for  the  benefit  of  another;  a  cestui  que  trust  can  not  maintain 
the  action.^  If  the  plaintiff  be  the  assignee  of  the  mortgage,  he  must 
show  a  formal  assignment  of  the  mortgage  to  himself.  An  equitable 
assignment  merely  is  not  sufficient.  Therefore  one  who  holds  a  mort- 
gage note  by  indorsement  alone,  without  an  assignment  of  the  mort- 
gage, can  not  maintain  the  action  in  his  own  name.  He  has  at  most 
only  a  resulting  trust  in  the  mortgage  title.*  The  mortgagee  after 
such  indorsement,  although  holding  only  a  barren  fee  without  bene- 
ficial interest,  is  presumed,  in  the  absence  of  any  agreement,  or  any- 
thing to  indicate  the  intention  of  the  parties,  to  hold  such  title  in 

"Gen.  Laws  1896,  ch.  246,  §  8;  Phillips  v.  Crippen  (Maine),  5  Atl. 

Gen.  Laws  1909,  ch.  294,  §  8,  p.  1040.  69. 

A  conditional  judgment  may  be  en-  'Day  v.  Philbrook,  85  Maine  90, 

tered  for  possession  where  the  con-  26  Atl.  999;  Page  v.  Pierce,  26  N.  H. 

dition   of   the   mortgage   has   been  317. 

broken  by  the  nonpayment  of  the  ''Somes  v.  Skinner,  16  Mass.  348; 

annual  interest,  although  the  prin-  Young   v.    Miller,    6    Gray    (Mass.) 

cipal   was   not   due.     Carpenter  v.  152,  154. 

Carpenter,  6  R.  I.  542.  "Young  v.  Miller,  6  Gray  (Mass.) 

•Tuttle  V.   Lane,   17  Maine  437;  152,  154;  Johnson  T.  Brown,  31  N. 

Walcutt  v.   Spencer,  14  Mass.  409;  H.  405. 
Penniman  v.  Hollis,  13  Mass.  429; 
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trust  for  the  indorsee,  to  whom  it  would  be  of  value;*  and  the  mort- 
gagee might  maintain  a  writ  of  entry  to  foreclose  for  the  benefit  of 
such  assignee  at  his  request.  An  assignee  of  the  debt  merely  has  the 
right  to  use  the  name  of  the  mortgagee  in  a  writ  of  entry  to  enforce 
the  mortgage,  and  is  not  required  to  resort  to  a  court  of  equity  for 
that  purpose,  unless  the  mortgagee  refuses  to  permit  his  name  to  be 
used.®  In  some  states  the  mere  transfer  of  the  note  is  held  to  carry 
with  it  the  mortgage  security,  and  the  right  to  enforce  that;  but  the 
remedy  in  those  states  is  an  equitable  one  and  not  by  writ  of  entry. 

§  1281.  After  assignment. — ^Where  the  mortgage  has  been  assigned, 
the  action  should  be  brought  in  the  name  of  the  assignee,''  and  can  not 
be  brought  in  the  name  of  the  mortgagee  unless  the  assignment  has 
been  canceled  or  the  estate  reconveyed  to  him.*  Although  a  mortgagee 
who  has  formally  assigned  his  mortgage  can  not  proceed  to  foreclose 
it,  and  a  judgment  obtained  by  him  would  be  nugatory,"  yet,  if  the 
assignee  reindorse  and  redeliver  the  mortgage  with  the  assignment 
canceled,  it  never  having  been  recorded,  he  may  still  maintain  the 
action.^"  By  the  cancelation  of  the  assignment  it  is  rendered  useless 
and  ineffectual  to  the  assignee,  and  the  mortgage  remains  in  full  force 
and  effect  in  the  mortgagee,  who  alone  has  any  interest  in  it,  or  any 
right  to  enforce  it.^^  In  one  jurisdiction  it  is  held  that  a  parol  as- 
signment of  a  mortgage,  or  one  enforcible  only  in  equity,  will  entitle 
the  assignee  to  maintain  the  action  ;^^  but  a  contrary  rule  prevails 
elsewhere.^^ 

§  1282.  After  assignment  as  collateral. — A  mortgagee  who  has 
made  an  assignment  absolute  in  form,  but  really  intended  as  security 
for  a  debt,  may  nevertheless  maintain  an  action  to  foreclose  the  mort- 
gage, where  the  nature  of  the  transaction  is  shown  by  an  acknowledg- 
ment by  the  assignee  that  he  has  "received  full  satisfaction  for  the 

'Johnson  v.  Brown,  31  N.  H.  405.  (Mass.)  267;  Rigney  v.  Lovejoy,  13 

« Holmes  v.  French,  70  Maine  341.  N.  H.  247. 

In  such  case  the  same  rules  of  law  "Call   v.   Lelsner,   23   Maine   25; 

are  applicable  to  the  assessment  of  Gould  v.  Newman,  6  Mass.  239. 

the  amount  of  the  conditional  judg-  "  Howe     v.     Wilder,     11     Gray 

meat  that  would   be   applicable   if  (Mass.)   267. 

the  debt  and  mortgage  were  owned  "Ward  v.  Gunn,  12  Allen  (Mass.) 

by  the  mortgagee.  81;  Rigney  v.  Lovejoy,  13  N.  H.  247. 

' Brown  V.  Bates,  55  Maine  520,  92  "Drew  v.   Rust,   36   N.   H.   335; 

Am.  Dec.  613;  Wolcott  v.  Winches-  Rigney  v.  Lovejoy,  13  N.  H.  247. 

ter,  15  Gray  (Mass.)  461;  Gould  v.  "Adams     v.     Parker,     12     Gray 

Newman,  6  Mass.  239.  (Mass.)     53;    Young    v.    Miller,    6 

"Ward  V.  Gunn,  12  Allen  (Mass.)  Gray  (Mass.)  152. 
81;     Howe    v.     Wilder,     11     Gray 
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debt  secured  by  the  above  assignment."  This  acknowledgment  relates 
back  to  the  time  of  the  making  of  the  assignment,  and  is  conclusive 
evidence  of  an  agreement  then  made  by  the  assignee  to  reassign.  This 
acknowledgment  is  a  defeasance  of  the  assignment,  and  the  whole 
transaction  a  mortgage  of  a  mortgage.'^*  An  assignment  of  a  mort- 
gage, although  absolute  in  form,  may  be  shovm  by  parol  evidence  to 
be  an  assignment  as  collateral  security  for  a  debt  or  loan.^°  The  mort- 
gagee who  holds  the  legal  title  under  the  mortgage  may  maintain  the 
writ  in  his  own  name  alone,  although  the  security  is  partly  for  the 
benefit  of  other  persons  mentioned  in  the  deed ;  as  where  a  father  con- 
veys his  homestead  to  his  son,  and  takes  a  mortgage  back  in  his  own 
name,  to  secure  the  maintenance  of  himself  and  wife,  and  also  the 
payment  to  other  children  of  certain  sums  as  their  portion  of  their 
father's  estate.  He  may  maintain  the  action,  although  the  object  of 
it  be  wholly  to  enforce  the  payment  of  the  sums  due  to  his  children.^' 
A  mortgagee  who  has  assigned  his  mortgage  and  note  as  collateral 
security  for  a  debt  of  his  own,  and  upon  paying  this  has  received  a  re- 
assignment of  the  mortgage,  may  maintain  a  writ  of  entry  to  foreclose 
it,  although  the  note  was  lost  while  in  the  hands  of  the  assignee.^'  It 
does  not  matter  that  the  assignee  of  the  mortgage  also  purchases  the 
equity  of  redemption  on  execution  against  the  mortgagor ;  as  the  mort- 
gage does  not  merge,  and  the  mortgagee  has  a  remaining  right,  he 
may  recover  possession  of  the  land  by  writ  of  entry,  without  making 
actual  entry.^^  A  deed  by  the  mortgagee,  whether  a  warranty  or  quit- 
claim, passes  his  title  in  the  same  way  that  an  assignment  would ;  and 
although  the  notes  secured  by  the  mortgage  are  not  transferred  at  the 
same  time,  the  grantee  may  maintain  a  writ  of  entry  to  foreclose  the 
mortgage,  and  on  producing  the  notes  may  have  a  conditional  judg- 
ment.^°  If  the  mortgage  be  assigned  while  a  writ  of  entry  is  pending, 
the  assignee  may,  by  virtue  of  his  assignment,  prosecute  the  suit  in 
the  name  of  the  mortgagee  for  his  own  benefit  to  final  judgment,  and 
enter  under  the  writ  of  possession  when  it  is  issued  in  the  same  man- 
ner as  the  mortgagee  might  have  done.^"  An  assignee  may  bring  his 

"Cofl5n  V.  Loring,  9  Allen  (Mass.)  Wormutli  v.  Tracy,  15  Hun  (N.  T.) 

154.     But   it  would  seem  that  the  180. 

nature  of  the  transaction   in   such  "Northy  v.  Northy,  45  N.  H.  141. 

case  could  not  be  shown  by  parol.  "Ward  v.  Gunn,  12  Allen  (Mass.) 

Lincoln  v.  Parsons,  1  Allen  (Mass.)  81. 

388.     See  also  Graydon  v.  Church,  "Tuttle     v.      Brown,     14     Pick. 

7   Mich.   36.     But   see  Harrison   v.  (Mass.)   514. 

Burlingame,  48  Hun  212,  17  N.  Y.  "Ruggles    v.     Barton,     13     Gray 

St.   905.  (Mass.)  506. 

"Pond  v.   Eddy,  113  Mass.  149;  *'Frisbee    v.    Frisbee,    86    Maine 
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action  for  possession,  although  the  assignment  to  him  has  not  been 
recorded  at  the  time;  hut  it  would  seem  that  before  trial  of  the  ac- 
tion it  must  be  recorded,^^  in  order  to  authorize  its  introduction  in 
evidence. 

§  1283.  Joint  mortgagees,  joint  assignees,  and  unincorporated  as- 
sociations.— One  of  two  or  more  joint  mortgagees  or  assignees  of  a 
mortgage  can  not  alone  maintain  a  writ  of  entry  to  foreclose  the 
mortgage.  All  the  persons  having  a  legal  interest  in  the  mortgage 
must  join  in  enforcing  it.^^  If  it  be  held  by  them  in  trust,  the  aban- 
donment of  the  trust  by  one  of  them  does  not  vest  the  title  in  the 
others,  without  deed  or  legal  process ;  though,  on  the  death  of  one,  the 
survivors  succeed  to  the  rights  and  remedies  to  which  all  of  them 
were  before  jointly  entitled. ^^  If,  however,  a  mortgage  be  given  to 
secure  separate  debts  or  obligations,  each  mortgagee  is  entitled  to  en- 
force his  rights  in  his  own  name;  as,  for  instance,  a  mortgage  given 
for  the  support  of  a  father  and  mother,  "each  and  severally,"  may  be 
enforced  by  the  father  alone.^*  When  a  mortgage  is  given  to  secure 
several  debts,  the  obvious  purpose  is  to  give  to  each  security  for  his 
particular  debt.  If  the  mortgagees  hold  separate  notes  secured  by  the 
same  mortgage,  each  has  a  right  to  enforce  his  claim  under  the  mort- 
gage, and  there  is  of  course  no  right  of  survivorship. ^°  In  New  Hamp- 
shire it  is  held  that  the  action  must  be  brought  in  the  names  of  all  the 
holders  of  the  several  notes. ^^  Two  mortgages  given  by  the  same  mort- 
gagor at  the  same  time,  to  two  mortgagees  severally,  make  them  ten- 
ants in  common,  and  their  rights  are  the  same  as  if  one  mortgage  had 
been  made  to  both,  to  secure  to  each  his  separate  debt.  Either  of  them 
may  enforce  his  mortgage  by  separate  suit,  or  both  may  join  in  one 
suit,  just  as  they  might  in  a  chancery  suit.^^  If  a  mortgage  be  made 
to  an  unincorporated  association,  or  to  a  firm  by  a  corporate  or  firm 
name,  a  writ  of  entry  to  foreclose  it  must  be  brought  in  the  names  of 
the  individuals  who  compose  the  firm  or  do  business  under  such  gen- 

444,  29  Atl.  1115;  Kurd  v.  Coleman,  (Mass.)    154;    Burnett  v.  Pratt,  22 

42  Maine  182.     See  ante  §  808.  Pick.  (Mass.)   556. 

=^WoIcott  V.  "Winchester,  15  Gray  =»  G-ilson  v.  Gilson,  2  Allen  (Mass.) 

(Mass.)    461,  466.  115. 

^"Webster  v.  Vandeventer,  6  Gray  ==  Burnett    v.    Burnett,    22    Pick. 

(Mass.)    428.     See  also   Cochran  v.  (Mass.)   556. 

Goodell,    131   Mass.    464;    Dewey  v.  "Noyes  v.  Barnet,  57  N.  H.  605; 

Brown,  2  Pick.  (Mass.)  387;  Noyes  Johnson  v.  Brown,  31  N.  H.   405; 

V.  Barnet,  57  N.   H.  605;    Aiken  v.  Page  v.  Pierce,  26  N.  H.  317. 

Gale,  37  N.  H.  501.  "Cochran   v.   Goodell,   131  Mass. 

''Blake     v.     Sanborn,     8     Gray  464. 
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eral  name.**  A  writ  of  entry  to  foreclose  a  mortgage  made  to  secure 
a  note  to  two  persons  jointly  may  be  maintained,  after  the  death  of 
one  of  them,  by  the  survivor.^' 

§  1284.  Two  mortgages  held  by  one  person. — Two  mortgages  of 
the  same  land  made  by  the  same  mortgagor,  and  held  by  the  same 
assignee,  though  given  at  different  times  to  diiierent  persons,  may  be 
embraced  in  one  suit  of  foreclosure,  and  a  conditional  judgment"  for 
the  amount  of  both  debts  may  be  entered.^"  The  judgment  should 
properly  specify  the  amount  due  on  each  mortgage  as  well  as  the  ag- 
gregate amount  due,  so  that  the  rights  of  any  interveniag  third  party 
might  be  determined.  If  the  two  mortgages  embraced  distinct  parcels- 
of  land,  or  the  debts  were  due  from  different  persons,  they  can  not 
be  united  in  one  suit,  and  consolidated  in  one  judgment.^^  Where  the 
mortgage  covers  two  distinct  parcels  of  land,  the  mortgagee  may, 
at  his  option,  foreclose  and  recover  possession  of  one  parcel  only ;  but 
the  conditional  judgment  rendered  in  such  action  must  be  for  the 
full  amount  of  the  mortgage  debt.^^ 

§  1285.  Action  by  junior  mortgagee. — A  second  mortgage©  may 
maintain  an  action  to  foreclose  his  mortgage  against  the  owner  of  the 
equity  of  redemption,  although  such  owner  also  holds  the  first  mort- 
gage. The  judgment  in  such  case  would  be  valid  and  effectual  to  fore- 
close the  second  mortgage  as  against  all  titles  subsequent  to  it,  but 
qualified  as  to  disturbing  the  possession  under  the  prior  mortgage. 
The  first  mortgagee  has  the  right  to  hold  the  estate  under  his  mort- 
gage for  the  purpose  of  foreclosure  as  against  the  second  mortgagee; 
but  the  second  mortgagee  has  the  right  to  such  possession  as  will  en- 
able him  to  foreclose  as  against  the  right  to  redeem  his  second  mort- 
gage. The  foreclosure  of  both  mortgages  may  go  on  at  the  same  time ; 
the  first  mortgagee  having  such  possession  as  will  operate  to  foreclose 
against  the  right  of  the  second  mortgagee  to  redeem;  and  the  second 
mortgagee  having  such  constructive  possession  as  will  operate  to  fore- 
close against  the  right  to  redeem  the  estate  from  his  mortgaga  The 
possession  of  each  operates  according  to  his  rights.^^  In  such  case  it  is, 

^Pomeroy    v.    Lattlng,    2    Allen  "Peck     v.     Hapgood,     10     Mete. 

(Mass.)  221.     The  mortgage  in  this  (Mass.)   172. 

case    was    to     "The    Copake    Iron  ^'^ Phillips  v.   Crippen    (Maine),  5 

Works,"   a  partnership.  Atl.  69. 

» Blake     v.     Sanhorn,     8     Gray  ''Cochran   v.   Goodell,   131   Mass. 

(Mass.)   154.  464;    Kllborn   v.    Robbins,    8    Allen 

»"  Pierce     v.     Balkam,     2     Cush.  (Ma^.)  466;  Cronin  v.  Hazletine,  3 

(Mass.)  374.    See  also  Grant  v.  Gal-  Allen    (Mass.)    324;    Doten  v.  Hair, 

way,  122  Mass.  135.  16  Gray  (Mass.)  14,9.    See  also  WaU 
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.of  course,  immaterial  that  the  owner  of  the  equity  of  redemption,  be- 
sides holding  the  first  mortgage,  holds  a  third  mortgage  or  any  other 
interest  in  the  property.  Under  the  execution  the  second  mortgagee 
may  be  put  temporarily  in  possession  without  an  actual  ouster  of  the 
first  mortgagee,  and  such  possession  will  foreclose  all  titles  subsequent 
to  the  second  mortgage.^*  It  is  all  the  same  whether  the  first  mortga- 
gee be  in  possession  under  an  entry  in  pais,  or  by  virtue  of  a  writ  of 
possession  issued  under  a  conditional  judgment  for  foreclosure.^^  But 
it  has  been  held  that  the  assignee  of  a  first  mortgage  may  enjoin  the 
prosecution  of  a  writ  of  entry  against  him  to  foreclose  the  junior  mort- 
gage, when  the  latter  mortgage  embraces  another  lot,  then  owned  by 
the  holder  of  the  second  mortgage  and  liable  to  contribute  to  the  pajr- 
ment  of  the  mortgage  debt.^"  A  mortgagee  of  a  remainder  or  rever- 
sion may  in  like  manner  maintain  such  action  during  the  lifetime  of 
the  tenant  of  the  particular  estate.^^  In  such  case  the  tenant  can  not 
be  dispossessed,  but  the  of&cer  may,  under  the  execution,  deliver  pos- 
session as  against  the  mortgagor,  so  as  to  divest  him  of  all  his  legal 
title  in  the  land.  One  joint  owner  of  the  equity  of  redemption,  on  re- 
ceiving an  assignment  of  the  mortgage,  may  maintain  a  writ  of  entry 
and  recover  a  conditional  judgment  against  the  other.'^ 

§  1286.  Homestead  right. — This  action  may  be  maintained  and 
judgment  may  be  rendered  thereon  and  formal  possession  taken,  al- 
though there  be  an  outstanding  estate  of  homestead.  The  entry  thus 
made  is  sufiBcient  to  bar  the  right  in  equity  to  redeem  the  reversion- 
ary estate  after  the  expiration  of  three  years,  though  subject  to  the  full 
enjoyment  of  the  homestead  estate.^"  If  the  homestead  right  has  been 
released  in  the  mortgage,  it  is  no  defense  to  the  writ  of  entry  to  fore- 
close the  mortgage  that  the  estate  is  sufficient  to  satisfy  the  mortgage 
without  having  recourse  to  the  homestead.*"  "The  power  of  a  court  of 
chancery  to  compel  a  mortgagee  to  resort  in  the  first  instance  to  one 
•of  several  estates  mortgaged  is  exercised  only  for  protection  of  the 

cutt    V.     Spencer,    14    Mass.    409;  °'Penniman    v.    HoUis,    13    Mass. 

Batcheller     v.      Pratt,      10      Cush.  429;     Palmer    v.     Fowey,     5    Gray 

(Mass.)    185;    Palmer  v.  Fowley,  5  (Mass.)    545;    Bartlett  v.   Sanborn, 

'Gray  (Mass.)  545.  64  N.  H.  70,  6  Atl.  486;    Colby  v. 

«Cronin    v.    Hazletine,    3    Allen  Poor,  15  N.  H.  198.     See  also  Wal- 

(Mass.)    324;    George   v.    Baker,   3  cutt  v.  Spencer,  14  Mass.  409. 

Allen  (Mass.)  326.  »« Aiken  v.  Gale,  37  N.  H.  501. 

"Walcutt    V.    Spencer,    14    Mass.  ™  Doyle  v.  Coburn,  6  Allen  (Mass.) 

409;    Amidown   v.    Peck,   11    Mete.  71. 

(Mass.)   467,  469.  " Searle  v.  Chapman,  121  Mass.  19. 

"■Kilborn    v.    Robbing,    4    Allen  See  ante  §  731,  and  post  §  1632. 
.(Mass.)  369. 
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equities  of  different  creditors  or  inetimbraneers,  or  of  sureties,  and 
not  for  the  benefit  of  the  mortgagor.  As  against  him,  the  mortgagee 
has  the  right  to  enforce  the  contract  between  them  according  to  its 
terms,  and  is  not  obliged  to  elect  between  different  remedies  or  se- 
curities. The  right  of  homestead,  created  by  our  statutes,  is  certainly 
entitled  to  no  higher  degree  of  favor  than  the  courts  have  always  ac- 
corded to  the  common-law  right  of  dower.  The  case  can  not  be  dis- 
tinguished in  principle  from  the  ordinary  one  in  which  a  wife,  who 
has  joined  by  way  of  releasing  dower  ia  the  mortgage  of  her  husband, 
is  held  to  pay  the  whole  mortgage  debt  as  a  condition  of  asserting  her 
right  of  dower  against  the  mortgagee."*^ 

§  1287.  Prior  entry  and  power  of  sale  no  objection  to  action  for 
writ. — The  fact  that  a  mortgagee  is  in  possession  of  the  mortgaged 
premises  when  he  begins  his  action  for  a  writ  of  entry  is  no  defense  to 
such  action.*^  And  a  mortgagee  who  has  entered  to  foreclose  in  the 
presence  of  witnesses,  and  still  remains  in  possession,  may  neverthe- 
less maintain  a  writ  of  entry  against  the  mortgagor  to  foreclose  the 
mortgage  ;*^  and  such  previous  possession  is  not  waived  or  abandoned 
by  the  commencement  of  the  action;**  though  it  is  upon  delivery  of 
possession  to  the  mortgagee  upon  an  execution  issued  on  the  judgment 
obtained  in  such  action.*^  The  fact  that  a  mortgage  contains  a  power 
of  sale  is  no  objection  to  a  foreclosure  by  writ  of  entry.  The  power  of 
sale  is  merely  a  cumulative  remedy  which  does  not  interfere  with  a 
foreclosure  by  action,  or  by  entry  and  possession.*"  Where  a  mortga- 
gee recovers  possession  by  process  in  an  action  brought  for  that  pur- 
pose alone  and  not  to  obtain  judgment  of  foreclosure,  and  remains 
in  possession  for  the  period  required  by  the  statute  for  redemption, 
the  mortgage  is  effectually  foreclosed.*' 

"Per   Gray,    C.    J.,    in    Searle   v.  (Mass.)    99.     But  in  Maine,  where 

Chapman,   121   Mass.   19.  a    foreclosure    was    commenced    by 

■"  Tufts  v.  Maines,  51  Maine  393 ;  publication,   and  afterward,  the  at- 

Smlth    Charities    v.    Connolly,    157  torney,     fearing    that    this    might 

Mass.  272,  31  N.  E.  1058;  Beavin  v.  prove    ineffectual,   brought   suit   on 

Gove,    102    Mass.    298;    Merriam   v.  the  mortgage  and   obtained  a  con- 

Merriam,  6  Cush.    (Mass.)   91.  ditional  judgment,  it  was  held  that 

■"Massachusetts:    Rev.  Laws  1902,  the  foreclosure  by  suit  operated  as 

ch.   187;    Trustees  v.  Connolly,  157  a  waiver  of  the  attempted  foreclo- 

Mass.  272,  31  N.  E.  1058;  Beavin  v.  sure  by  publication.    Burgess  v.  Ste- 

Gove,  102  Mass.  298;   Page  v.  Rob-  vens,  76  Maine  559. 

inson,    10   Cush.    (Mass.)    99;    Mer-  "Fletcher  v.  Cary,  103  Mass.  475. 

riam  v.  Merriam,  6  Cush.    (Mass.)  "Furbish  v.  Sears,  2  Cliff.  (U.  S.) 

91;     Devens     v.     Bower,     6     Gray  454;  Trustees  v.  Connolly,  157  Mass. 

(Mass.)  126;  Mann  v.  Earle,  4  Gray  272,  31  N.  E.  1058. 

(Mass.)  299,  300.  ■"Walker  v.   Chessman,  75  N.  H. 

"Page    V.     Robinson,     10     Cush.  20,  70  Atl.  248. 
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§  1288.  Executor  or  administrator  of  mortgagee. — If  the  holder  of 
the  mortgage  die  before  entry  for  condition  broken,  the  mortgage, 
being  personal  assets,  goes  to  his  executor  or  administrator,  who  alone 
can  maintain  an  action  upon  it.  Hip  heirs  have  no  such  interest  as  will 
give  them  any  right  of  possession.*^  But  where  a  mortgage  is  made 
to  secure  a  debt  to  two  persons  jointly,  and  one  of  them  dies,  the  sur- 
vivor may  maintain  an  action  for  a  writ  of  entry  to  foreclose  the 
mortgage.*' 

§  1289.  When  right  of  action  accrues. — A  writ  of  entry  may  be 
maintained  by  the  mortgagee  when  a  breach  of  the  condition  of  the 
mortgage  has  occurred,  but  not  ordinarily  before  breach,^"  or  after 
payment  or  performance  of  the  condition.^^  But  some  cases  hold  that 
unless  it  is  expressly  stipulated  that  the  mortgagor  may  remain  in 
possession,  or  the  necessary  implication  from  the  deed  is  that  he  may 
do  so,  the  mortgagee  may  at  once,  before  breach  of  the  condition,  and 
without  previous  notice  of  the  suit,  maintain  a  writ  of  entry  for  the 
possession.^  ^  The  provisions  or  conditions  in  the  mortgage  deed  may 
be  such  that  they  will  necessarily  imply  a  covenant  that  the  mortgagor 
may  occupy  so  long  as  he  fulfils  these  conditions,  and  they  may  thus 
constitute  a  good  bar  to  a  writ  of  entry  at  common  law  to  obtain  pos- 
session;'^ thus,  where  the  mortgage  recited  that  the  mortgagee  had 
conveyed  the  premises  to  the  mortgagor  "for  the  future  maintenance 
and  support"  of  the  former,  and  that  the  mortgagor  had  "at  the  same 
time  reconveyed-  the  same  to  the  mortgagee  as  security  for  such  main- 
tenance and  support,"  the  condition  being  that  the  mortgagor  should 
support  the  mortgagee,  it  was  held  to  be  a  necessary  implication  from 
these  recitals  that  the  mortgagor  should  retain  possession  so  long  as 
bo  performed  the  acts,  the  performance  of  which  the  mortgage  was 
given  to  secure.'*  In  the  absence,  however,  of  anything  in  the  mort- 
gage to  show  that  the  mortgagor  is  entitled  to  possession,  it  can  not 

"Smith   V.    Dyer,    16    Mass.    18;  Maine    345;    Newall   v.    Wright,    3 

Shelton  v.  Atkins,  22  Pick   (Mass.)  Mass.    138,    155,    3    Am.    Dec.    98; 

71;   Dewey  v.  Van  Deusen,  4  Pick.  Lackey     v.     Holbrook,     11     Mete. 

(Mass.)    19.     See   also  Webster  v.  (Mass.)  458. 

Calden,    56    Maine    204;    Brown   t.  "Hobart  v.  Sanborn,  13  N.  H.  226, 

Fitchburg,  128  Mass.  282;    Haskins  38  Am.  Dec.  483;  Dearborn  v.  Dear- 

V.  Hawkes,  108  Mass.  379.     See  also  born,  9  N.  H.  117.     See  also  Gray 

Rev.  Laws  1902,  ch.  150,  §  7,  p.  1340.  v.   Gillespie,   59   N.   H.   469 ;    Harts- 

®  Blake     v.     Sanborn,     8     Gray  horn  v.  Hubbard,  2  N.  H.  453.    See 

(Mass.)   154.  ante  §  702. 

"Shaw   V.   Loud,   12   Mass.   447;  "^Bean  v.  Mayo,  5  Maine  89. 

Estabrook  v.  Moulton,  9  Mass.  258.  "Wales  v.  Mellen,  1  Gray  (Mass.) 

"Prescott      v.      EUingwood,      23  512.    See  ante  §  668. 
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be  shown  by  parol  evidence  that  it  was  agreed  by  the  parties  that  the 
mortgagor  should  retain  possession.'' °  The  demandant  is  not  obliged 
to  give  the  tenant  notice  to  quit  before  commencing  the  action."* 

III.    Against  Whom  the  Action  May  be  Brought 

SEonoN  Section 

1290.  Tenant  or  purchaser.  1292.  Mortgagor  and  grantees. 

1291.  Wife  of  mortgagor. 

§  1290.  Tenant  or  purchaser. — The  action  is  brought  against  the 
tenant  of  the  freehold,  who  is  a  necessary  party  defendant.^  Action 
«an  not  be  maintained  against  a  tenant  at  will  or  for  years,  if  he 
is  willing  to  give  up  possession  of  the  premises.^  If,  however,  such 
tenant  refuses  to  yield  possession  when  it  is  demanded  of  him,  he 
may  be  regarded  as  a  disseisor,  and,  as  against  the  mortgagee,  the 
tenant  of  the  freehold.^  On  this  ground  the  action  may  be  maintained 
.against  a  purchaser  of  the  equity  of  redemption  after  he  has  con- 
veyed it  away  again,  but  still  retains  possession  and  refuses  to  yield 
it  on  demand ;  but  the  judgment  will  be  for  possession  in  the  ordinary 
form,  and  not  a  conditional  judgment.*  Where  a  mortgagor,  after 
conveyance  of  the  mortgaged  premises,  became  a  tenant  at  sufferance', 
it  was  held  that  the  mortgagee  could  maintain  a  writ  of  entry  against 
him  to  recover  the  premises."  The  fact  that  the  mortgagors  were  blind, 
and  their  father  lived  with  them,  and  was  the  only  manager  and 
efficient  agent  on  the  premises,  which  he  cultivated  and  improved,  does 
not  make  him  a  tenant  of  the  land  or  liable  to  the  action.' 

§  1291.  Wife  of  mortgagor. — A  wife  who  has  signed  the  mortgage 
merely  in  release  of  dower  need  not  be  joined  in  the  suit;^  but  if  the 
husband  and  wife  mortgage  her  real  estate  and  continue  in  possession 
till  condition  broken,  they  are  rightly  sued  together.*    A  widow  to 

''Colman  v.  Packard,  16  Mass.  39.  216;   Fales  v.  Gibbs,  5  Mason   (U. 

"Trustees  v.  Connolly,  157  Mass.  S.)    462. 

272,  31  N.  B.  1058;  Smith  v.  Johns,  *  Keith   v.    Swan,    11    Mass.    216; 

3  Gray   (Mass.)   517,  519.  Johnson  v.  Phillips,  13  Gray  (Mass.) 

'Rev.    Stat.    Maine   1903,   ch.    92,  198;    Wheelwright   v.    Freeman,    12 

§  14,  p.  797;   Rev.  Laws  Massachu-  Mete.    (Mass.)    154;    Hunt  v.  Hunt, 

setts   1902,    ch.    187,    §    8,   p.    1642;  17  Pick.   (Mass.)   118,  121. 

Dooley  v.  Potter,  140  Mass.  49  2  N.  *  Johnson    v.    Phillips,    13    Gray 

E.  235,  per  Devens,  J.  (Mass.)  198. 

''Wheelwright     v.     Freeman,     12  'Tuttle  v.  Lane,  17  Maine  437. 

Mete.     (Mass.)     154;     Raynham    v.  °  Churchill    v.    Loring,    19    Pick. 

Snow,  12  Mete.  (Mass.)  157.    Under  (Mass.)  465. 

the  early  laws  of  Massachusetts  it  '  Pitts     v.      Aldrich,      11      Allen 

could  be  maintained  against  a  ten-  (Mass.)   39. 

,ant  at  will.    Keith  v.  Swan,  11  Mass.  '  Swan     v.     Wiswall,     15     Pick. 

(Mass.)  126. 
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whom,  dower  has  been  assigned  in  the  mortgaged  premises,  though 
wrongfully,  is  a  tenant  of  the  freehold  if  in  possession.'  The  action 
can  not  be  maintained  against  the  mortgagor  alone  after  he  has  con- 
veyed the  estate  to  a  third  person,  and  the  latter  has  conveyed  it  to 
the  mortgagor's  wife  to  her  sole  and  separate  use,  although  he  has 
continued  to  occupy  the  premises  with  his  wife.  She  is  the  tenant  of 
the  freehold  and  a  necessary  party  to  the  action.  The  mortgagor's 
possession  must  be  deemed  to  be  permissive  only,  and  subject  to  and 
in  the  right  and  interest  of  his  wife  as  owner  of  the  fee.^"  But  if  a 
third  person  be  in  actual  possession  under  a  lease  for  a  term  of  years 
by  a  title  paramount  to  that  of  the  mortgage,  the  action  may  be  main- 
tained against  the  owner  of  the  equity  of  redemption.^^  In  an  action 
for  a  writ  of  entry  against  a  husband  and  wife,  to  foreclose  a  mort- 
gage on  the  wife's  land,  they  can  not  defend  by  showing  that  the  wife, 
after  action  brought,  acquired  a  new  title  to  the  land,  and  that  they 
hold  possession  under  that  title.^'' 

§  1292.  Mortgagor  and  grantees. — The  proper  defendant  in  an 
action  for  a  writ  of  entry  is  the  owner  of  the  equity  of  redemption 
whether  it  be  the  original  mortgagor,^*  or  his  grantee  or  grantees.^* 
The  mortgagor  may  always  be  joined  as  a  defendant,  although  he  has 
parted  with  all  interest  in  the  premises  before  the  action  is  brought. 
If  he  conveys  his  equity  of  redemption  after  suit  is  commenced  against 
him  as  the  tenant  in  possession,  this  does  not  defeat  the  action,  but 
it  may  proceed  to  judgment  just  the  same.^'  All  persons  coming  in 
under  him  after  the  suit  is  commenced  are  bound  by  the  judgment  and 
by  the  possession  taken  under  it.  Were  it  otherwise,  the  suit  might 
be  wholly  defeated  by  successive  alienations  ;^^  and  it  seems  that  those 
who  have  acquired  title  under  the  mortgagor,  after  the  giving  of  the 
mortgage  and  before  the  commencement  of  the  action,  are  equally 
bound  by  the  action,  though  not  joined  as  defendants,  if  the  execu- 
tion and  the  proceedings  upon  it  are  duly  recorded.^''  An  action  may 
be  maintained  against  a  mortgagor  to  foreclose  a  mortgage  not  ac- 

"Golder  v.  Golder,  95  Maine  259,  "Campbell    v.    Bemis,    16    Gray 

49    Atl.     1050;     Raynham    v.    Wil-  (Mass.)    485;    Johnson  v.   Phillips, 

marth,  13  Mete.   (Mass.)  414.  13  Gray  (Mass.)   198. 

"Campbell    v.    Bemis,    16    Gray  "^  Straw     v.     Greene,     14     Allen 

(Mass.)   485.  (Mass.)   206;   Wheelwright  v.  Free- 

"Whittier  v.  Dow,  14  Maine  298.  man,  12  Mete.  (Mass.)  154;  Hunt  v. 

"Hall  V.  Bell,  47  Mass.  431;   An-  Hunt,  17  Pick.  (Mass.)  118. 

drews    v.    Hooper,    13    Mass.    472;  "Hunt  v.  Hunt,  17  Pick.  (Mass.) 

Nash  V.  Spofford,  10  Mete.   (Mass.)  118. 

192,  43  Am.  Dec.  425.  "Gen.  Stat,  of  Massachusetts,  ch 

''Whittier  v.  Dow,  14  Maine  298.  133,  §  55;  Rev.  Laws  1902,  ch.  178, 

60 — Jones  Mtg. — Vol.  II. 
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knowledged  or  recorded,  for  it  conveys  the  property  as  between  the 
parties.^*  If  the  mortgagor  has  conveyed  the  land  in  separate  parcels 
to  different  persons,  a  writ  of  entry  must  be  brought  against  each  ten- 
ant holding  in  severalty.  A  judgment  against  one  of  them  for  the 
whole  tract  does  not  foreclose  the  rights  of  the  others.^' 

IV.    The  Pleadings  and  Evidence 

Section  Section 

1293.  The  declaration.  1295.  Evidence. 

1294.  Answer. 

No  attempt  is  made  to  give  any  statement  of  the  pleadings  and 
evidence  applicable  to  this  form  of  action;  recourse  must  be  had  to 
the  general  rules  on  these  matters,  and  to  the  practice  of  the  states 
where  this  form  of  foreclosure  is  used.  A  few  points  only  will  be  no- 
ticed. 

§  1293.  The  declaration. — The  declaration  should  allege  the  seisin 
to  be  "in  mortgage.'"^  It  should  show  that  a  foreclosure  is  desired, 
rather  than  possession  for  the  purpose  of  taking  the  profits.^  It  should 
describe  the  demanded  premises  with  sufficient  certainty  and  particu- 
larity;^ but  it  may  be  amended  so  as  to  embrace  a  tract  of  land  acci- 
dentally omitted  from  the  description  in  the  declaration.*  A  judgment 
for  possession  at  common  law  is  entered  unless  a  conditional  judg- 
ment is  asked  for  by  one  of  the  parties;  and  if  the  defendant  be  a 
stranger,  or  one  not  claiming  under  the  mortgagor,  the  judgment  will 
not  be  conditional  except  with  the  consent  of  the  plaintiff.   The  iden- 

§   24,  p.   1606;    Robbins  v.  Rice,  7  skine  v.  Townsend,  2  Mass.  493,  3 

Gray    (Mass.)    202;    Hunt  v.  Hunt,  Am.  Dec.  71;    Briggs  v.   Sholes,  14 

17  Pick.    (Mass.)   118.  N.  H.  262. 

"Howard  Mut.  Loan  &c.  Assn.  v.  'Fiedler  v.  Carpenter,  2  Wood  & 

Mclntyre,  3   Allen    (Mass.)    571.  M.    (U.   S.)    211;    York  Mfg.  Co.  v. 

^"Carll  V.  Butman,  7  Maine  102;  Cutts,  18  Maine  204;  Grant  v.  Gal- 
Fosdlck  v.  Gooding,  1  Maine  30,  50;  way,  122  Mass.  135.  See  also  as  to 
Varnum  v.  Abbot,  12  Mass.  474.  Ac-  pleas  by  the  defendant.  Olney  v. 
cording  to  a  former  practice,  the  Adams,  7  Pick.  (Mass.)  31;  Rich- 
several  tenants  were  joined  as  de-  mond  Iron  Works  v.  Woodruff,  8 
fendants.  4  Dane  Abr.  192.  This  Gray  (Mass.)  447;  Webster  v.  Van- 
practice  was  corrected  by  Chief  deventer,  6  Gray  (Mass.)  428; 
Justice  Parsons  in  Varnum  v.  Ab-  Wheelwright  v.  Freeman,  12  Mete, 
bot,  12  Mass.  474,  7  Am.  Dec.  87.  (Mass.)  154;  Little  v.  Riley,  43  N. 
See  also  Taylor  v.  Porter,  7  Mass.  H.  109;  Rochester  v.  Whitehouse, 
355.  15  N.  H.  468. 

'  Rev.  Laws  1902,  ch.  187,  §  3.   See  =  Sherman  v.  Hanno,  66  N.  H.  160, 

Jackson  on  Real  Actions,  with  Prec-  28  Atl.  18. 

edents.    See  also  Warner  v.  Brooks,  *  Noyes  v.   Richardson,   59   N.  H. 

14  Gray  (Mass.)   109;   Blanchard  v.  490. 
Kimball  13  Mete.  (Mass.)  300;  Er- 
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tity  of  the  land  demanded  with  that  described  in  the  mortgage  is  for 
the  judge  sitting  without  a  jury.'* 

§  1294.  Answer. — The  defendant  may  plead  the  general  issue,"  or 
nontenure  with  a  disclaimer/  or  any  specific  matter  of  defense,  such 
as  payment  or  tender,"  usury, **  or  accord  and  satisfaction.^"  Under 
the  general  issue  the  defendant  is  not  allowed  to  show  that  he  was 
not  in  possession  of  the  premises ;  or  that  they  are  subject  to  a  mort- 
gage previous  or  paramount  to  that  held  by  the  demandant;  or  that 
they  are  in  possession  of  a  third  party,  who  has  obtained  a  judgment 
for  foreclosure  upon  that  mortgage. ^^ 

§  1295.  Evidence. — The  demandant  makes  out  a  prima  facie  case 
by  proving  the  execution,  delivery,  acknowledgment,  and  recording 
of  a  mortgage  made  by  a  third  person. ^^  If  the  demandant  holds  the 
mortgage  as  assignee,  he  must  also  prove  the  execution  and  delivery 
of  the  assignment  to  himself,  although  this  be  not  denied  in  the  plea.^'' 
It  is  not  necessary  to  show  that  the  mortg^igor  owned  the  land;  he 
can  not  dispute  the  mortgagee's  title.  On  the  production  of  a  note 
signed  by  a  husband  and  wife,  with  a  mortgage  to  secure  it  assented 
to  by  the  husband,  it  is  not  necessary  to  show  that  she  owned  the 
land  in  her  own  right.^*  The  note  or  bond  secured  by  the  mortgage 
should  be  produced,  although  only  incidentally  in  question.^'  If  lost, 
the  contents  may  be  proved,  for  the  purpose  of  showing  the  amount 
for  which  conditional  judgment  shall  be  entered.^"  If  the  bond  of- 
fered in  evidence  does  not  correspond  to  that  described  in  the  mort- 
gage in  amount  or  date,  the  variance  may  be  explained  by  parol  evi- 

"  Trustees  v.  Connolly,  157  Mass.  126;    Amldown  v.   Peck,   11   Mete. 

272,  31  N.  E.  1058.  (Mass.)   467. 

"Perkins  v.  Baton,  64  N.  H.  359,  "^Burridge     v.     Fogg,     8     Cush. 

10  Atl.  704.  (Mass.)    3,83.     See   also   Thompson 

'Stark  V.  Brown,   40  N.  H.   345;  v.    Watson,    14    Maine    316;    Union 

Wheeler   v.    Bates,    21    N.    H.    460;  Bank  v.  Thayer,  14  Mass.  362;   Ho- 

Marsh  v.  Smith,  18  N.  H.  366.  bart  v.   Sanborn,  13  N.  H.  226,  38 

»Foss     V.     Hlldreth,     10     Allen  Am.  Dec.  483. 

(Mass.)   76;   Richmond  Iron  Works  "Warner     v.     Brooks,   14     Gray 

V.  Woodruff,   8   Gray    (Mass.)    447;  (Mass.)    109.     See  also  Richardson 

Ffrost    V.    Butler,    58    N.    H.    146;  v.  Noble,  77  Maine  390. 

Rochester  v.  Whitehouse,  15  N.  H.  "American  Mut.  Life  Ins.  Co.  v. 

468.  Owen,  15  Gray  (Mass.)   491. 

"Divoll  V.  Atwood,  41  N.  H.  446;  •' Morse  v.  Stafford,  95  Maine  31, 

Briggs  V.  Sholes,  14  N.  H.  262.  49  Atl.  45. 

"Slayton   v.    Mclntyre,    11    Gray  »"  Andrews   v.    Hooper,    13    Mass. 

(Mass.)   271.  472,  475;    Ward  v.   Gunn,   12   Allen 

"Devensv.  Bower,  6  Gray  (Mass.)  (Mass.)    81;    Grimes  v.  Kimball,  3 

Allen   (Mass.)   518. 
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dence.^^  A  breach  of  the  condition  must  of  course  be  shown.  Where 
the  defendant  alleges  want  of  consideration  in  his  answer,  the  ques- 
tion may  be  determined  by  any  competent  evidence,  the  defendant 
having  the  burden  of  proving  the  issue,^*  and  this  rule  applies  also 
to  the  issue  raised  by  a  plea  of  payment.^' 

V.    The  Defenses 

Section  Section 

1296.  Eauitable    defenses  —  Defense     1302.  Defense   as  to   part  of  prem- 

by  married  woman.  ises. 

1297.  Want  of  consideration.  1303.  Purchaser  subject  to  mortgage 

1298.  Payment.  estopped  to  set  up  fraud  In 

1299.  Surrender  obtained  by  fraud.  obtaining  mortgage. 

1300.  Usury  as  a  defense.  1304.  Effect  of  promise  not  to  en- 

1301.  Defense  that  no   right  of  ac-  force. 

tion  has  accrued.  1305.  After-acquired  superior  title. 

§  1296.  Equitable  defenses — ^Defense  by  married  woman. — Equi- 
table defenses  are  allowed.  As  already  noticed,  a  writ  of  entry  as  used 
in  Massachusetts  and  Maine,  for  the  foreclosure  of  a  mortgage,  is  in 
effect  a  suit  in  equity  rather  than  a  real  action  at  law,  inasmuch  as 
the  plaintiff  is  entitled  only  to  a  conditional  judgment.^  As  regards 
the  defenses  that  may  be  taken  from  the  nature  of  the  proceedings, 
these  may  be  equitable  as  well  as  legal,  unless  the  defendant  sets  up 
some  title  other  than  that  of  mortgagor.  In  that  case  his  claim  of 
prior  independent  title  is  tried  and  decided  as  in  the  ordinary  action 
by  this  writ.  Otherwise  the  suit,  so  far  as  regards  the  amount  of  the 
judgment  and  the  conditional  form  of  it,  very  much  resembles  a  bill 
in  equity  when  used  for  the  same  purpose.  "The  principal  difference 
between  the  process  in  this  point  of  view  and  the  proceedings  for  the 
like  purpose  in  the  English  courts  is,  that  here  our  statute  fixes  the 
time  within  which  the  defendant  shall  pay  the  sum  found  due  on  the 
mortgage,  in  order  to  prevent  the  foreclosure,  instead  of  leaving  it  to 
be  limited  in  such  cases  by  the  courts."^   The  amount  for  which  the 

"Baxter    v.    Mclntire,    13    Gray  441,   25   Am.   Rep.   121;    Parker  v. 

(Mass.)    168.      See    also    Edgell   v.  Floyd,     12     Gush.      (Mass.)      230; 

Stanford,  3  Vt.  202.     In  Massachu-  Wearse  v.  Peirce,  24  Pick.   (Mass.) 

setts     the     Supreme     or     Superior  141. 

Court   may   appoint   an   auditor  to  ^Waugh  v.  Riley,  8  Mete.  (Mass.) 

examine   the   claims   and  vouchers,  290. 

hear  the  parties,  and  make  report  ^See  ante   §  1276.     In  Holbrook 

to  the  court.     A  rule  to  this  effect  v.  Bliss,  9  Allen  (Mass.)  69,  the  his- 

Includes  a  reference  to  the  auditor  tory  of  the  law  in  this  respect  is 

of  a  disputed  boundary  line.  Holmes  given  in  a  learned  opinion  by  Judge 

v.  Turner's  Falls  Lumber  Go.,  160  Gray. 

Mass.  535,  23  N.  E.  305.  "Per   Jackson,   J.,   in   Walcutt  v. 

'*Hannan  v.   Hannan,  123  Mass.  Spencer,  14  Mass.  409,  411;    Goch- 
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conditional  judgment  shall  be  entered  "is  to  be  ascertained  according 
to  equity  and  good  conscience,  and  by  the  same  rules  as  on  a  bill  in 
chancery  to  redeem  the  same  mortgage."^  Such  judgment,  in  fact, 
is  conclusive  evidence  of  the  amount  due  on  a  subsequent  bill  to  re- 
deem the  same  mortgage,*  or  in  a  suit  upon  the  note  secured.^  In  gen- 
eral the  same  defenses  may  be  made  to  an  action  to  foreclose  a  mort- 
gage that  may  be  made  in  an  action  upon  the  note  or  other  evidence 
of  debt  secured  by  the  mortgage,  excepting  only  the  defense  of  the 
statute  of  limitations;"  for,  as  already  seen,  the  remedy  on  the  mort- 
gage remains  good  after  an  action  on  the  debt  is  barredJ  Where  the 
mortgage  was  given  to  secure  the  performance  of  various  acts  from 
time  to  time,  the  court  is  authorized  to  enter  any  decree,  from  time 
to  time,  toties  quoties,  which  may  be  made  in  an  equitable  proceeding, 
and  to  issue  any  process  to  carry  such  decree  into  effect.*  A  married 
woman  might  show,  in  defense  to  an  action  upon  a  mortgage  made 
by  her,  that  it  is  void  for  want  of  her  husband's  assent,  or  a  judge's 
approval  as  required  by  statute;  but  after  a  conditional  judgment  has 
been  rendered  in  a  suit  in  which  she  has  appeared  and  pleaded,  she 
would  be  estopped  to  set  up  such  invalidity  in  a  writ  of  entry  by  her 
against  the  mortgagee  or  his  grantee." 

§  1297.  Want  of  consideration. — ^Want  of  consideration  is  of  course 
a  good  defense ;  for  in  such  case  there  is  nothing  on  which  to  found 
a  conditional  judgment,^"  and  parol  evidence  is  admissible  to  show 
that  no  debt  ever  existed  between  the  parties  to  the  mortgage.^^  The 
fact  that  such  a  mortgage  was  given  for  the  purpose  of  defrauding 
the  mortgagor's  creditors  does  not  prevent  his  taking  advantage  of 
the  want  of  consideration.    As  regards  such  fraudulent  purpose  the 

ran  v.  Goodell,  131  Mass.  464;  Davis  (Mass.)  294,  297;  Northy  v.  Northy, 

V.  Thompson,  118  Mass.  497;   Jack-  45   N.   H.   141.     See  also  Fiske  v. 

son  on  Real  Actions,  49.  Fiske,   20  Pick.    (Mass.)    499;    Leb- 

*Per    Gray,    J.,    in    Holbrook    v.  anon   Sav.   Bank  v.  Waterman    (N. 

Bliss,  9  Allen  (Mass.)  69.     See  also  H.),  19  Atl.  1000.    See  ante  §  610. 

Freeland  v.  Freeland,  102  Mass.  475.  'Thayer  v.  Mann,  19  Pick.  (Mass.) 

'Sparhawk     v.     "Wills,     5     Gray  535.    See  ante  §§  1204,  1205. 

(Mass.)    423,  427.  « Stewart     v.     Clark,     11     Mete. 

=  Fuller    v.    Eastman,    81    Maine  (Mass.)  384. 

284,  17  Atl.  67.  "Freison    v.    Bates    College,    128 

°  Fuller    V.    Eastman,    81    Maine  Mass.  464. 

284,  17  Atl.  67;  Ladd  v.  Putnam,  79  "Bigelow  v.   Bigelow,   93   Maine 

Maine  568    12  Atl.  628;  Hannan  v.  439,  45  Atl.  513;  Hannan  v.  Hannan, 

Hannan,  123  Mass.  441,  25  Am.  Rep.  123  Mass.  441;  Freeland  v.  Freeland, 

121-  Davis  V.  Bean,  114  Mass.  360;  102  Mass.  475;  Wearse  v.  Peirce,  24 

Min'ot  V    Sawyer,  8  Allen    (Mass.)  Pick.  (Mass.)  141.    See  ante  §  612. 

78-  Vinton  V.  King,  4  Allen  (Mass.)  "Hannan  v.   Hannan,  123   Mass. 

562;    Brolley  v.  Lapham,   13   Gray  441. 
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mortgagee  is  in  no  better  condition  than  the  mortgagor,  as  he  must 
have  participated  in  it.^^  So  the  fact  that  the  note  and  mortgage  were 
originally  obtained  by  duress  and  fraud  may  be  shown;  or  that  the 
consideration  was  illegal.^^  A  bona  fide  assignee  of  the  note  and 
mortgage  before  maturity  might  in  such  cases,  on  the  general  prin- 
ciples applicable  to  negotiable  paper,  recover  when  the  original  mort- 
gagee or  an  assignee  after  default  could  not.^*  It  has  been  held  that 
the  fact  that  an  assignment  of  a  mortgage  was  without  consideration 
is  no  defense  to  a  writ  of  entry  by  the  assignee  to  foreclose,  since  the 
mortgagee  could  make  the  assignment  as  a  gift,  if  he  desired  to  do 
so.^^ 

§  1298.  Payment. — Payment  of  the  mortgage  debt,  although  not 
made  till  after  breach  of  the  condition,  is  of  course  a  defense  to  a 
writ  of  entry  to  foreclose  the  mortgage.  There  can  be  but  one  satis- 
faction of  a  mortgage  debt.  The  receipt  of  payment  is  a  waiver  of 
the  breach  of  condition.  The  mere  legal  estate  is  not  sufiBcient  to  sup- 
port the  action,  because  after  the  debt  is  paid  there  can  be  no  con- 
ditional judgment.^"  But  the  fact  that  no  money  is  due  upon  the 
mortgage  constitutes  no  defense  if  the  condition  be  to  do  any  other 
act,  such  as  to  provide  support,  and  this  has  not  been  performed.^'' 
After  payment  the  writ  can  not  be  maintained  even  against  a  third 
person,  and  at  the  request  of  a  mortgagor  by  whom  the  payment  has 
been  made.'^^  The  debt  is  not  discharged  by  a  tender  made  after  con- 
dition broken  and  before  the  action  was  brought ;  it  is  only  in  equity 
that  the  mortgagor  can  avail  himself  of  it.  Therefore  a  tender  after 
condition  broken,  if  it  be  not  accepted,  constitutes  no  good  defense  to 

"Wearse     v.     Peirce,     24     Pick,  a   mere  naked  seisin,  without  any 

(Mass.)   141.     See  ante  §  619.  beneficial   interest,   remains   in  the 

^  Vinton  V.  King,  4  Allen  (Mass.)  mortgagee;    the  legal  seisin  which 

562.     See  ante  §§  624,  626.  he  holds  results  from  the  applica- 

"  Clark   V.   Pease,   41   N.   H.   414.  tion   of   a   strict   technical   rule   of 

See  ante  §  834.  law,   and   any  technical   answer  to 

>=  Maxwell   v.   Hewey,    111   Maine  a  claim  thus  formed  is  good."    The 

62,  88  Atl.  88.  case  of  Parsons  v.  Welles,  17  Mass. 

"Vose  V.  Handy,  2  Maine  322,  11  419,  so  far  as  it  asserts  that  a  writ 
Am.  Dec.  101;  Slayton  v.  Mclntyre,  of  entry  may  be  maintained  on  the 
11  Gray  (Mass.)  271;  Burke  v.  mortgagee's  bare  legal  title,  is  over- 
Miller,  4  Gray  (Mass.)  114,  116;  ruled.  See  also  Benson  v.  Tilton, 
Wearse  v.  Peirce,  24  Pick.  (Mass.)  54  N.  H.  174;  Green  v.  Cross,  45  N. 
141,  144;  Wade  v.  Howard,  11  Pick.  H.  574. 

(Mass.)    289,   297.     See   also   Chad-  ^' Mason  v.  Mason,  67  Maine  546. 

bourne   v.   Rackliff,    30   Maine    354.  i^Prescott      v.      Ellingwood,      23 

"When  the  debt  is  paid,  the  whole  Maine  345.     See  also  Bailey  v.  Met- 

substantial  purpose  is  accon.plished;  calf,  6  N.  H.  156. 
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the  action.^'  It  does  not  concern  the  defendant  whether  the  plaintiff 
is  prosecuting  the  foreclosure  suit  for  his  own  benefit  or  for  the  bene- 
fit of  another,  unless  in  the  latter  case  payment  in  whole  or  in  part 
has  been  made  to  the  person  equitably  interested;  for  such  payment 
would  be  a  defense.  Otherwise  the  plaintiff,  though  not  beneficially 
interested,  is  entitled  to  recover  on  his  legal  title. ^"  The  mortgage 
is  n^t  extinguished  by  an  assignment  of  it  to  an  attaching  creditor  of 
the  mortgagor  to  hold  instead  of  the  attachment,  though  the  mortga- 
gor procures  the  assignment  by  paying  the  mortgagee  a  sum  equal  to 
the  amount  due  on  the  mortgage;  and  though  for  a  temporary  pur- 
pose it  is  reassigned  to  the  mortgagee  and  afterward  assigned  back 
again  by  him,  it  may  still  be  enforced.^^ 

§  1299.  Surrender  obtained  by  fraud. — If  the  mortgage  has  not 
in  fact  been  paid  or  discharged,  but  delivered  up  to  the  mortgagor 
together  with  the  note  which  it  was  given  to  secure,  the  action  may 
still  be  maintained  on  proof  that  the  delivery  of  these  securities  was 
obtained  through  the  fraud  of  the  mortgagor  in  falsely  representing 
that  another  note  and  mortgage  which  he  gave  the  mortgagee  in  ex- 
change were  good  and  sufficient,  when  in  fact  they  were  worthless.^^ 
In  such  case  the  action  may  be  maintained  not  only  against  the  mort- 
gagor, but  also  against  one  who  has  purchased  from  him  in  ignorance 
of  this  transaction  between  him  and  the  mortgagee,  and  has  paid  the 
purchase-money  partly  to  the  mortgagor  and  partly  by  taking  up  a 
subsequent  mortgage;  because,  the  mortgage  remaining  undischarged 
of  record,  the  purchaser  had  constructive  notice  that  it  was  still  in 
force  as  an  existing  incumbrance,  and  having  such  notice  he  can  not 
insist  that  in  equity  his  claim  shall  prevail  over  the  legal  title  of  the 
mortgagee.  ^^ 

,§  1300.  Usury  as  a  defense. — Usury  may  be  relied  upon  in  defense 
to  the  foreclosure  suit,  in  the  same  manner  and  to  the  same  extent  as 
in  a  suit  upon  the  mortgage  note.^*  But  it  must  be  pleaded  and  can 
not  be  set  up  under  the  general  issue.^^  The  mortgagee  will,  however, 

^Stanley  v.  Kempton,  59   Maine  ^^Minot     v.     Sawyer,     8     Allen 

472;     Maynard    v.    Hunt,    5     Pick.  (Mass.)    78;    Hart  v.   Goldsmitli,   1 

(Mass.)    240.     See  ante   §§   886-892.  Allen    (Mass.)     145,    147;     Gore    v. 

="  Sanderson     v.      Edwards,     111  Lewis,  109  N.  Car.  539,  13  S.  E.  909; 

Mass.  335.  Arrington  v.  Jenkins,  95  N.  C.  462. 

=^  Sheddy  v.  Geran,  113  Mass.  378.  See  §  633. 

''^  Grimes     v.     Kimball,     3     Allen  ='=  Little   v.   Riley,   43   N.   H.   109; 

(Mass.)    518.  Briggs  v.  Sholes,  14  N.  H.  262.  §  643. 

=°  Grimes     V.     Kimball,  8       Allen 
(Mass.)  153. 
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be  entitled  to  a  conditional  judgment  unless  the  legal  penalties  for  the 
usury  exceed  the  whole  debt.""  The  penalties  go  to  reduce  the  amount 
for  which  the  conditional  judgment  will  be  rendered.  If  there  be  no 
usury  in  the  original  transaction,  a  payment  subsequently  made  to 
the  mortgagee  of  a  sum  over  and  above  the  interest  due  on  the  debt, 
in  consideration  of  his  forbearance  for  a  time  to  enter  upon  the  prem- 
ises and  foreclose  the  mortgage,  is  not  usurious,  and  is  not  deducted 
from  the  amount  of  the  debt  in  ascertaining  the  amount  of  the  con- 
ditional judgment."'^  A  purchaser  of  the  mortgaged  premises,  whose 
deed  recites  that  the  mortgagor  quitclaims  to  the  grantee  "all  the 
right  in  equity  of  redeeming  which  he  had  in  the  premises,"  thereby 
acquires  simply  the  equity  of  redemption,  and  can  not  make  the  de- 
fense of  usury.  "^ 

l§  1301.  Defense  that  no  right  of  action  has  accrued. — ^That  no 
right  of  action  has  accrued  is,  of  course,  a  defense  to  the  action."" 
An  agreement  between  the  parties,  after  condition  broken,  that  the 
time  for  making  payment  might  be  deferred,  but  not  for  any  definite 
time,  will  not  defeat  the  right  of  entry  given  by  the  terms  of  the 
mortgage,  nor  bar  proceedings  for  foreclosure.'" 

§  1302.  Defense  as  to  part  of  premises. — A  defense  may  be  main- 
tained as  to  a  part  of  the  premises,  by  showing  a  valid  release  of  the 
mortgage  as  to  such  part,  though  as  to  the  remainder  of  the  premises 
there  be  no  defense.'^  And  where  a  mortgage  covers  two  distinct  par- 
cels of  land,  the  mortgagee  may,  at  his  option,  foreclose  and  recover 
possession  of  one  parcel  only;  but  the  conditional  judgment  rendered 
in  such  action  must  be  for  the  full  amount  of  the  mortgage  debt.= 
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§  1303.  Purchaser  subject  to  mortgage  estopped  to  set  up  fraud  in 
obtaining  mortgage. — A  purchaser  subject  to  a  mortgage  can  not  set 
up  fraud  in  obtaining  the  mortgage.  If  he  holds  the  premises  by  a 
quitclaim  deed  from  the  mortgagor,  he  can  not  defend  an  action  to 
foreclose  the  mortgage  by  showing  that  the  mortgagee  obtained  the 
mortgage  by  false  and  fraudulent  representations  to  the  mortgagor; 
nor  can  he  for  this  reason  claim  a  reduction  of  the  amount  for  which 

=»Manahan   v.    Varnum,    11    Gray  ""Haselton   v.    Florentine   Marble 

(Mass.)    405.  Co.,  94  Fed.  701. 

"Drury  v.  Morse,  3  Allen  (Mass.)  »i"Wolcott  v.  Winchester,  15  Gray 

445.     §  647.  (Mass.)   461. 

^ Green  v.  Kemp,  13  Mass.  515,  7  ""Phillips  v.   Crippen    (Maine),  5 

Am.  Dec.  169.  Atl.  69. 

""Pettee  v.  Case,  11  Gray  (Mass.) 
478. 
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the  conditional  judgment  is  to  be  entered.  If  any  such  claim  exists 
it  must  be  made  by  the  mortgagor,  as  it  does  not  pass  to  a  purchaser 
from  him  by  quitclaim  deed  f^  though  it  seems  that  the  former  might 
confer  upon  the  latter  the  right  to  question  the  validity  of  the  mort- 
gage.^* It  would  seem  that  where  a  person  purchased  land  expressly 
subject  to  a  mortgage,  he  can  not  set  up  as  a  counterclaim,  a  fraud 
practiced  upon  him  after  the  mortgage  was  given,  if  there  is  nothing 
to  connect  the  mortgagee  with  the  fraud  of  the  mortgagor.^^ 

i§  1304.  Effect  of  promise  not  to  enforce.-^That  the  mortgagee  has 
verbally  promised  not  to  enforce  the  mortgage,  or  that  the  mortgagor 
should  hold  the  land  discharged  of  the  mortgage,  is  no  defense  to  the 
action  ;^^  and  a  court  of  equity  will  not  restrain  the  prosecution  of  it. 
A  legal  instrument  under  seal  can  not  be  set  aside  by  such  a  verbal 
agreement.^^  Moreover,  after  a  suit  to  foreclose  a  mortgage  has  been 
instituted,  the  prosecution  of  it  will  not  be  enjoined,  although  the 
holder  of  the  equity  of  redemption  offers  to  pay  any  sum  that  may  be 
due  under  the  mortgage,  for  that  may  just  as  well  be  determined  in 
the  foreclosure  suit.*^  While  a  verbal  agreement  is  not  technically 
sufiBcient  to  alter  the  terms  of  a  mortgage,  yet  when  such  verbal  agree- 
ment is  made  before  breach  of  the  conditions  of  the  mortgage  and 
upon  a  sufficient  consideration,  it  may  operate  for  a  limited  time  as  a 
waiver  of  a  right  to  enforce  the  mortgage.^'  To  enforce  a  mortgage 
in  opposition  to  such  an  agreement  would  be  against  conscience  and 
good  faith,  and  a  fraud  upon  the  rights  of  the  mortgagor.*" 

§  1305.  After-acquired  superior  title. — The  defendant  is  not  al- 
lowed to  set  up  any  title  acquired  by  him  after  the  commencement 
of  the  action;  as,  for  instance,  the  tenant  can  not  defeat  an  action  by 
the  holder  of  a  second  mortgage  by  obtaining  an  assignment  of  the 
first  mortgage  to  himself,  and  ofEering  by  means  of  this  to  show  a 
superior  title.*^  Also  where  a  husband  and  wife  join  in  a  mortgage  of 

"^Foster  v.  Wightman,  123  Mass.  »*KlIborn    v.    Robbins,    8    Allen 

100;  Fairfield  v.  McArthur,  15  Gray  (Mass.)  466. 

(Mass.)   526.     See  ante  §  744,  and  =°Trayser  v.  The  Trustees  of  In- 

post  §  1807.  diana    Asbury   University,    39    Ind. 

^Bennett  v.  Bates,  94  N.  Y.  354.  556;  Van  Houten  v.  McCarty,  4  N. 

■"Reed   v.   Latson,   15   Barb.    (N.  J.  Eq.  141. 

Y.)  9.  "Fowler  v.  Brooks,  13  N.  H.  240; 

'"Maynard     v.     Hunt,     5     Pick.  Bailey   v.    Adams,    10    N.    H.    162; 

(Mass.)    240.     See   also   BroUey  v.  Wheat  v.  Kendall,  6  N.  H.  504. 

Lapham,  13  Gray  (Mass.)  294.  "Hall   v.    Bell,   6   Mete.    (Mass.) 

"Huntv.  Maynard,  6Pick.  (Mass.)  431.     See  also  Den  v.  Vanness,  10 

4g9_  N.  J.  L.   102;    per  Jackson,  J.,   In 
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the  wife's  land,  they  can  not  defend  against  an  action  for  writ  of  entry 
by  showing  that  the  wife,  after  action  brought,  acquired  a  new  title 
to  the  land,  and  that  they  hold  possession  under  that  title.*^  But  the 
defendant  may  set  up  a  superior  title  acquired  before  the  commence- 
ment of  the  action,  and  the  title  may  be  tried  as  in  a  common-law  writ 
of  entry ;  and  if  such  title  is  older  and  better  than  the  mortgage  title, 
he  will  prevail  in  the  suit.  If,  instead  of  acquiring  such  outstanding 
title,  a  stranger  holding  it,  pending  the  suit,  ousts  him,  or  recovers 
the  land  against  him,  the  writ  will  abate  if  the  facts  are  specially 
pleaded.*^ 

VI.    The  Conditional  Judgment 

Section  Section 

1306.  In  general.  1313.  When  claims  in  set-off  may  be 

1307.  Action  to  try  title.  allowed. 

1308.  Production  of  note.  1314.  Joint  tenants. 

1309.  Amount  of  judgment.  1315.  Wliere    no    amount    is    found 

1310.  Wlien    condition    other  than                  due. 

payment  of  money.  1316.  The  judgment,  with  all  benefit 

1311.  Payments  made  for  protection  of  the  security  and  of  the 

of  estate.  possession    taken   under    it, 

1312.  Indemnity    mortgage — Costs —  may  be  assigned. 

Usurious  interest. 

§  1306.  In  general. — The  judgment,  after  determining  the  amount 
due  on  the  mortgage,  is  conditioned  that  if  the  defendant  shall  pay 
to  the  plaintiff  the  sum  so  adjudged  to  be  due,  with  interest  thereon, 
within  two  months  from  the  time  of  entering  it,  then  the  mortgage 
shall  be  void  and  discharged;  otherwise  the  plaintiff  shall  have  his 
execution  for  possession.  Possession  gained  in  this  way  has  the  same 
effect  as  an  entry  in  pais  in  the  manner  already  described,  and  if 
continued  for  three  years  the  right  of  redemption  at  the  end  of  that 
period  is  forever  foreclosed.  In  such  case  the  time  limited  begins  to 
run  from  the  date  when  the  officer  delivers  seisin  and  possession  upon 
the  execution.  The  officer's  return  on  the  execution  is  not  conclusive 
as  to  the  actual  date  of  the  delivery  of  possession.  Where  it  appeared 
that  the  execution  was  dated  May  6,  1869 ;  and  the  officer's  return  and 
the  acknowledgment  of  possession  were  dated  May  3,  1869;  and  the 
execution  was  recorded  June  10,  1869, — it  was  apparent  from  the 
papers  themselves  that  June  3  was  the  date  intended;  but  the  court 

Walcutt  v.  Spencer,  14  Mass.  409,  also  Andrews  v.  Hooper,  13  Mass. 
411.  472. 

"^Nash     V.     Spofford,     10     Mete.        '^Walcutt  v.    Spencer,    14    Mass. 
(Mass.)   192,  43  Am.  Dec.  425.     See    409.     But  see  Dorr  v.  Leach,  58  N. 

H.  18. 
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held  that,  whether  this  was  so  or  not,  the  whole  record  showed  that 
possession  was  actually  taken  on  some  day  between  the  date  of  the 
execution  and  the  date  of  the  record  of  it,  and  for  the  purposes  of  the 
case  this  was  all  that  it  was  necessary  to  determine.^  Evidence  aside 
from  the  record  might  be  resorted  to  when  necessary,  to  show  when 
the  possession  actually  began.  A  voluntary  surrender  of  the  premises 
after  judgment  of  foreclosure  does  not  give  possession  under  the 
judgment,  but  merely  ordinary  peaceable  possession  under  the  mort- 
gage. Possession  under  the  judgment  can  only  be  delivered  on  the 
execution.^  The  conditional  judgment  usually  requires  that  redemp- 
tion may  be  accomplished  by  payment  of  the  mortgagee's  claim  and 
costs  by  a  day  named  therein,  and  on  failure  to  make  said  payment 
in  the  time  designated  the  mortgage  will  be  deemed  to  be  perpetually 
foreclosed.^  And  where  no  other  relief  is  sought,  this  judgment  is 
deemed  to  be  a  determination  in  favor  of  the  person  given  leave  to 
redeem.*  "Where  it  is  found  there  is  nothing  due  the  mortgagee,  the 
judgment  will  be  for  possession  of  the  mortgaged  premises,  and  award- 
ing a  writ  of  possession.^  In  Massachusetts  the  execution  and  the 
officer's  return  thereon  must  be  recorded  in  the  registry  of  deeds,  in 
order  that  the  three  years  necessary  for  foreclosure  shall  run  from  the 
time  of  the  delivery  of  seisin,  as  against  any  person  other  than  the 
parties  to  the  action  and  their  heirs  and  devisees,  and  those  having 
actual  notice.^  The  judgment  will  include  the  entire  mortgaged  land, 
although  as  to  part  of  it  the  tenants  have  a  right  of  redemption.  Their 
remedy  for  this  is  by  a  bill  in  equity.'' 

§  1307.  Action  to  try  title. — The  fact  that  the  demandant  in  a 
writ  of  entry  is  a  mortgagee  does  not  preclude  him  from  maintaining 
the  action  simply  to  try  his  title,  and  to  recover  possession  from  one 
who  has  disseised  him.  "When  the  controversy  is  between  a  mortgagee 

^Worthy    v.    Warner,    119    Mass.  (Mass.)    202.      See   also   Walsh   v. 

550;  Dooley  v.  Potter,  140  Mass.  49,  Anderson,  135  Mass.  65.     In  Maine 

2  N.  E.  235,  per  Devens,  J.  tliere    may    be    two    distinct    judg- 

"Briggs  V.  Sholes,  14  N.  H.  262.  ments;    one   based    upon   the    title, 

=  Pitman   v.    Thornton,    66    Maine  the    other    as    to   the    amount   due. 

469;    Gage  v.  Porter,  64  N.  H.  619,  Ladd  v.  Putnam,  79  Maine  568,  12 

15  Atl.  147;  Hazard  v.  Robinson,  15  Atl.    628;     Fuller    v.    Eastman,    81 

R.  I.  226,  2  Atl.  433.  Maine  284,  17  Atl.  67.     Alias  execu- 

'*Gage  v.  Porter,  64  N.  H.  619,  15  tions    may    be    Issued.     Belcher    v. 

Atl.  147.  Knowlton,  89  Maine  93,  35  Atl.  1019. 

"Gerrish  v.   Black,  122  Mass.   76.  'Lewis    v.    Babb,    15    Mass.    488, 

«Gen.  Stat.  Massachusetts,  ch.  133,  note;   Johnson  v.  Brown,  31  N.  H. 

§  55;  Rev.  Laws  1902,  ch.  178,  §  24,  405. 

p.    1606;    Robbins   v.    Rice,   7   Gray 


§    1308  rOEECLOSUEE   BY   WEIT   OE   ENTEY  956 

in  possession  and  a  stranger  to  the  title  who  has  disseised  him,  the 
statutory  provision  that  the  mortgagee  shall  count  on  his  own  seisin 
in  mortgage  has  no  application.  Although  he  has  entered  to  foreclose 
his  mortgage,  he  may  recover  in  a  writ  of  entry  just  as  if  he  were 
the  absolute  owner  in  fee.*  His  action  to  try  the  right  of  possession 
is  a  substitute  for  an  entry  upon  the  land  for  the  purpose  of  fore- 
closure, plus  a  judicial  determination  of  the  right  of  entry."  He  is 
not  limited  to  a  conditional  judgment  except  in  case  he  prosecutes 
the  action  for  the  purpose  of  foreclosing  the  mortgage.^"  If  neither 
party  moves  for  a  conditional  judgment,  judgment  will  be  entered  in 
the  common  form.^^  The  mortgagee,  being  already  in  possession  of 
a  portion  of  the  mortgaged  premises,  may  maintain  a  writ  of  entry 
against  the  mortgagor  for  the  remainder  by  declaring  on  his  own 
seisin,  without  naming  the  mortgage  or  asking  a  judgment  as  upon 
a  mortgage;  and  the  defendant  can  not  restrict  him  to  such  a  judg- 
ment, or  object  that  the  plaintiff  is  attempting  to  foreclose  a  part  only 
of  the  mortgaged  land.^°  Whether  the  writ  of  entry  is  brought  for  the 
foreclosure  of  the  mortgage,  or  to  try  the  title  and  recover  possession, 
depends  upon  the  case  disclosed  by  the  pleadings  and  proof,  and  not 
upon  the  form  of  the  writ.^*  In  an  action  by  the  mortgagee  to  recover 
possession  of  the  mortgaged  premises  the  mortgagor  will  be  estopped 
by  his  deed  from  denying  that  he  had  title  to  the  mortgaged  premises 
at  the  time  of  making  the  mortgage.^* 

§  1308.  Production  of  note. — To  obtain  a  conditional  judgment 
the  plaintiff  must  produce  the  bond  or  note  on  which  the  mortgage 
is  founded,  so  that  it  may  be  known  what  payments  have  been  made, 
and  how  much  is  due  in  equity  and  good  conscience  upon  the  debt. 
If  the  mortgagee  has  assigned  the  bond  or  note,  and  has  no  interest  in 
the  claim,  there  is  no  reason  why  he  should  have  any  judgment,  al- 
though he  has  never  assigned  the  mortgage.  The  judgment  should 
only  be  rendered  upon  the  request  of  the  holder  of  the  note  or  bond, 
and  upon  his  producing  it.^^   But  it  is  held  that  the  production  and 

'Simpson  v.  Dix,  131  Mass.  179.  "Provident   Inst,    for   Savings  v. 

"Whiting  v.  ■Wellington,  10  Fed.  Burnham,  128  Mass.  458. 

810.  "Treat   v.    Pierce,    53    Maine   71. 

"Stewart  v.  Davis,  63  Maine  539;  See  also  Rev.  Stat,  of  Maine,  ch.  90, 

Somes  V.  Skinner,  16  Mass.  348,  3  §  7;  Rev.  Stat.  1903,  ch.  92,  §  9. 

Pick.   52;    Partridge  v.  Gordon,  15  "Blanchard  v.  Kimball,  13  Mete. 

Mass.  486;   Darling  v.  Chapman,  14  (Mass.)  300. 

Mass.  101;   Haven  v.  Adams,  4  Al-  "Concord  Union  Mut.  F.  Ins.  Co. 

len  (Mass.)  80,  93;  Loud  v.  Lane,  8  v.  Woodbury,  45  Maine  447. 

Mete.   (Mass.)   517;  Boston  Bank  v.  "Morse  v.  Stafford,  95  Maine  31, 

Reed,  8  Pick.   (Mass.)   459.  49    Atl.    45;    Powers   v.    Patton,   71 
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proof  of  the  mortgage  deed,  in  the  absence  of  all  other  evidence,  is 
sufBcient  to  maintain  a  writ  of  entry.^® 

§  1309.  Amount  of  judgment. — The  judgment  should  include  the 
whole  amount  due  and  payable  on  the  mortgage  at  the  time  of  enter- 
ing the  judgment,  and  not  merely  the  amount  due  at  the  commence- 
ment of  the  action.^^  It  should  include  the  whole  amount  secured  by 
the  mortgage,  whether  the  debt  be  absolute  or  contingent,  and  evidence 
is  admissible  to  show  what  is  the  actual  amount  secured.^'  It  should 
include  the  costs  in  a  judgment  previously  obtained  upon  the  mort- 
gage debt,  as  well  as  the  costs  in  the  action  upon  the  mortgage. ^°  The 
amount  due  is  to  be  ascertained  by  the  court,^°  in  accordance  with 
the  rules  of  equity  and  good  conscience,^  ^  and  by  the  same  rules  as  on 
a  bill  in  chancery  to  redeem  a  mortgage.^^  Neither  is  the  judgment 
limited  to  the  amount  of  the  penalty  of  a  bond  which  the  mortgage  se- 
cures.^^  The  judgment  is  conclusive  as  between  the  parties  as  to  the 
amount  due  on  the  mortgage,^*  though  not  conclusive  against  one  who 
has  purchased  the  equity  of  redemption  before  the  bringing  of  the 
writ  of  entry  and  is  not  a  party  to  the  action,  on  a  bill  by  him  to  re- 
deem the  land.^^  Where  the  mortgage  was  given  as  security  to  an  ac- 
commodation indorser,  the  judgment  should  be  for  the  amount' of  the 
note  with  interest  from  the  date  of  payment  by  such  indorser.^^ 

I§  1310.  When  condition  other  than  payment  of  money. — ^When 
the  condition  of  the  mortgage  is  not  for  payment  of  a  sum  of  money, 
but  is  for  the  performance  of  various  duties  from  time  to  time  other 

Maine  583,  586;  Blethen  v.  Dwinal,  v.  Coleman,  42  Maine  182.    See  also 

35    Maine    556;    Vose   v.    Handy,    2  Dodge  v.  Clark,  39  N.  H.  243. 

Maine    322,    332,    11   Am.   Dec.   101.  "Ladd  v.  Putnam,  79  Maine  568, 

See  also  George  v.  Ludlow,  67  Mich.  12  Atl.  628;   Wilder  v.  Whittemore, 

176,  33  N.  W.  169.    A  motion  for  a  15  Mass.  262;  Brskine  v.  Townsend, 

conditional  judgment  must  be  ad-  2  Mass.  493,  3  Am.  Deo.  71;  Rice  v. 

dressed  to  the  court.     It  is  not  a  Clark,  10  Mete.  (Mass.)  500. 

matter  for  the  jury.    Hadley  v.  Had-  "Holbrook  v.  Bliss,  91  Mass.  69. 

ley,  80  Maine  459,  15  Atl.  47.  "  Davis   v.   Thompson,   118   Mass. 

"Thompson  v.  Watson,  14  Maine  497;     Freeland     v.     Freeland,     102 

316.  Mass.    475;     Wearse    v.    Peirce,    24 

"Stewart     v.     Clark,     11     Mete.  Pick.   (Mass.)   141. 

(Mass.)   384;   Northy  v.  Northy,  45  ""  Pitts  v.  Tilden,  2  Mass.  118. 

N.  H.  141;  Mohn  v.  Hiester,  6  Watts  =*  Fuller    v.    Eastman,    81    Maine 

(Pa.)  53.;  Carpenter  v.  Carpenter,  6  284,  17  Atl.  67. 

ji_  I   542.  ^Dooley  v.  Potter,  140  Mass.  49, 

'"  Freeland  v.  Freeland,  102  Mass.  2  N.  E.  935.    To  hold  him  concluded 

475_  by    such    action    would    be   against 

''Holmes  v.  French,  70  Maine  341;  first  principles. 

Rawson  v.  Hall,  56  Maine  142;  Hurd  ^  Athol  Sav.  Bank  v.  Pomroy,  115 

Mass.  573. 
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than  the  payment  of  money,  a  simple  conditional  judgment  in  the 
usual  form  is  not  all  that  is  necessary;  but  any  decree  which  may  be 
made  in  a  suit  in  equity  may  be  entered  from  time  to  time,  and  as 
often  as  necessary,  in  order  to  accomplish  the  purpose  of  the  mort- 
gage.^^  The  court  will  look  at  all  the  circumstances  of  the  case  in 
order  to  ascertain  what  the  parties  intended.^^  In  such  case  the  court 
may  liquidate  the  amount  due  upon  the  mortgage  ;^^  as,  where  it  is 
conditioned  for  the  support  of  the  mortgagee,  judgment  may  be  en- 
tered for  the  amount  of  expense  incurred  by  him  in  consequence  of 
the  breach  of  the  condition  up  to  the  time  of  rendering  judgment.^" 
A  mortgage  provided  that  the  mortgagor  should  keep  a  cow  for  the 
mortgagee;  but  he  kept  it  so  poorly  that  the  mortgagee  was  obliged 
to  sell  the  cow.  In  an  action  to  foreclose  the  mortgage,  a  conditional 
judgment  was  entered  for  the  cost  of  keeping  a  cow  subsequent  to  the 
time  of  the  sale.  The  mortgagor  not  having  offered  to  keep  another 
cow,  or  give  any  assurance  that  he  would  keep  one  properly,  it  was 
not  regarded  as  necessary  that  the  mortgagee  should  purchase  a  cow 
and  ask  the  mortgagor  to  keep  her,  in  order  to  hold  him  liable  for  the 
keeping.'^  Questions  of  fact  as  to  the  amount  due  may  be  submitted 
to  a  jury.^^  Special  issues  may  be  framed  and  questions  proposed  for 
this  purpose,  to  be  tried  and  determined  by  the  jury  under  the  direc- 
tion of  the  court.''  On  an  issue  of  paym.ent,  if  the  jury  finds  that 
nothing  is  due  upon  the  mortgage,  the  plaintiff  can  not  recover,  al- 
though the  payment  was  made  after  breach  of  condition.'* 

§  1311. — ^Payments  made  for  protection  of  estate. — Payments  made 
by  the  mortgagee  for  protection  of  the  estate,  he  is  entitled  to  have 
included  in  the  judgment;  as,  for  instance,  any  sums  he  has  paid  for 
taxes,  premiums  of  insurance,  or  in  other  ways  for  the  benefit  of  the 
mortgagor,  so  far  as  the  mortgage  provides  that  such  payments  shall 
become  a  charge  upon  the  estate.'''  But  a  mortgagee  who  has  taken 
his  mortgage  in  part  payment  of  the  purchase-money  of  premises  con- 
veyed by  him  to  the  mortgagor  at  the  same  time,  by  a  deed  with  full 

"Stewart     v.     Clark,     11     Mete.  '=  Slayton    v.    Mclntyre,    11    Gray 

(Mass.)   384.  (Mass.)    271,   275. 

■^Fiske  V.  Fiske,  20  Pick.  (Mass.)  ^Foss     v.     Hildreth,     19     Allen 

499.  (Mass.)   76. 

^  Erskine   v.    Townsend,   2   Mass.  ^  Slayton    v.    Mclntyre,    11    Gray 

493,  3  Am.  Dec.  71.  (Mass.)    271. 

""  Wilder  v.  Whittemore,  15  Mass.  «  See  ante  §  1080.    See  also  Will- 

262.  iams   v.   Hilton,   35   Maine   547,   58 

?'Fiske  V.  Fiske,  20  Pick.  (Mass.)  Am.  Dec.  729;  Weld  v.  Sabln,  20  N. 

499.  H.   533,  51   Am.  Dec.   240;    Page  v. 

Foster,  7  N.  H.  39?. 
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covenants  of  warranty,  can  not  charge  the  mortgagor  with  a  sum 
since  paid  by  him  to  relieve  the  premises  from  a  prior  mortgage  made 
by  him  while  owner  in  fee  of  the  premises,  by  proof  of  an  oral  agree- 
ment at  the  time  of  making  the  conveyances  that  the  mortgagor  should 
assume  the  payment  of  the  prior  mortgage,  and  of  a  mistake  in  the 
drawing  of  the  deeds.  The  written  deed  must  be  taken  as  proof  of  the 
agreement  of  the  parties.  The  mortgagee  can  avail  himself  of  such 
agreement  and  mistake  only  by  a  bill  in  equity  to  reform  the  deed.^^ 

§  1312.  Indemnity  mortgage — Costs — TJsurious  interest. — ^Where 
the  condition  of  a  mortgage  is  that  the  mortgagor  shall  pay  such 
notes  as  the  mortgagee  shall  sign  for  his  accommodation,  and  also  a 
promissory  note  described  in  the  mortgage,  but  the  only  consideration 
for  the  mortgage  and  mortgage  note  is  the  signing  of  an  accommoda- 
tion note  which  the  mortgagee  paid  at  maturity,  on  a  writ  of  entry 
to  foreclose,  the  conditional  judgment  should  be  for  the  amount  of 
the  note  paid  by  the  mortgagee,  with  legal  interest  from  the  time  of 
payment;  and  even  if  the  mortgage  note  and  the  accommodation  note 
be  for  the  same  amount,  the  transaction  can  not  be  regarded  as  a  loan 
of  that  amount,  or  the  mortgage  note  regarded  as  the  principal  debt, 
so  as  to  carry  a  higher  rate  of  interest  made  payable  by  that  note.^^ 
If,  after  an  indemnity  mortgage  is  given,  the  parties  themselves  agree 
upon  the  amount  of  the  liability,  the  judgment  will  be  for  this  amount, 
though  it  be  only  a  part  of  the  original  claim.^^  The  costs  in  a  suit 
to  enforce  payment  of  the  mortgage  debt  as  well  as  the  costs  in  the 
action  on  the  mortgage  should  be  included  in  estimating  the  amount 
of  the  judgment.^"  When  it  is  shown  that  usurious  interest  has 
been  charged,  the  defendant  is  entitled  to  recover  full  costs  and  three 
times  the  amount  of  the  unlawful  interest  reserved.^" 

§  1313.  When  claims  in  set-off  may  be  allowed. — In  ascertaining 
the  amount  of  the  Judgment,  claims  in  set-ofE  may  be  allowed  if  they 
are  actually  mutual,  or  if  the  parties  have  agreed  to  offset  them.*^ 

"Ruggles    T.    Barton,    16    Gray  Allen  (Mass.)   145;  Little  r.  Riley, 

(Mass.)    151.  43  N.  H.  109;   Divoll  v.  Atwood,  41 

"  Athol  Savings  Bank  v.  Pomroy,  N.  H.  446 ;   Briggs  v.  Sholes,  14  N. 

115  Mass.  573.  H.  262;   Gibson  v.  Stearns,  3  N.  H. 

'^Rice  V.  Clark,  10  Mete.  (Mass.)  185. 

500.  "Slayton    v.    Mclntyre,    11    Gray 

=» Holmes  v.  French,  70  Maine  341;  (Mass.)   271.     See  also  Holbrook  v. 

Rawson    v.    Hall,    56    Maine    142;  Bliss,  9  Allen    (Mass.)    69;    Bird  v. 

Hurd  V.  Coleman,  42  Maine  182.  Gill,  12  Gray   (Mass.)   60.     But  see 

"  Minot     V.      Sawyer,     8     Allen  Northy  v.  Northy,  45  N.  H.  141. 
(Mass.)    78;    Hart  v.  Goldsmith,  1 
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Accordingly,  -where  the  holder  of  a  mortgage  was  indebted  to  the 
mortgagor,  and  orally  agreed  with  him  that  he  should  have  the  mort- 
gage for  the  amount  of  the  debt,  it  was  held  that  the  debt  should  be 
offset  against  the  mortgage,  although  such  holder  had  assigned  it  to 
another  person  upon  a  secret  trust  to  hold  for  him.*''  But  distinct 
debts  can  not  be  set  off  aside  from  any  agreement  of  the  parties.  The 
question  is  not  what  would  be  due  between  the  parties  upon  a  settle- 
ment of  their  mutual  demands,  but  what  is  due  on  the  mortgage.**  If 
there  are  counterclaims,  which  by  agreement  have  become  an  equita- 
ble set-off,  they  should  be  proved  at  the  trial.  Merely  presenting  the 
claims  without  proof  on  the  one  side,  or  admission  upon  the  other, 
avails  nothing.**  The  legal  penalties  for  usury  in  the  mortgage  debt 
may  be  allowed  as  a  set-off  in  ascertaining  the  amount  of  the  judg- 
ment.*' But  distinct  debts  having  no  connection  with  the  mortgage 
or  the  indebtedness  which  it  secures  are  not  to  be  allowed  as  a  set-off 
in  the  absence  of  an  express  agreement.*" 

§  1314.  Joint  tenants. — If  two  persons  owning  land  as  tenants 
in  common  mortgage  it  to  secure  the  payment  of  a  debt,  equitably 
as  well  as  legally  due  from  both,  and  one  is  made  to  pay  the  whole 
debt,  he,  by  reason  of  such  payment,  becomes  an  equitable  assignee 
of  the  mortgage  until  the  other  mortgagor  contributes  his  share,  and 
the  mortgagee  may  be  compelled  in  equity  to  execute  an  assignment 
to  him.*^  The  amount  due  from  each  of  such  tenants  should  be  de- 
termined according  to  equity  and  good  conscience.*^  If,  after  such 
a  mortgage,  one  tenant  makes  a  second  mortgage  of  his  undivided 
half  of  the  same  property  to  secure  his  own  debt  to  the  same  mortga- 
gee, who,  after  entering  to  foreclose  under  this  mortgage,  brings  a  writ 
of  entry  against  the  other  tenant  to  foreclose  the  first  mortgage,  the 
conditional  judgment  should  be  for  one-half  of  the  joint  debt:  for  if 
this  tenant  were  compelled  to  pay  the  whole  debt  he  would  be  entitled 
to  the  security,  and,  the  mortgagee  having  taken  possession  of  one 
undivided  moiety  under  the  second  mortgage,  the  result  is  the  same 

*' Davis  V.   Thompson,   118   Mass.  "Davis  v.   Thompson,   118   Mass. 

497;     Holbrook    v.    Bliss,    9    Allen  497;   Bird  v.  Gill,  12  Gray   (Mass.) 

(Mass.)    69.  60;    Moulton   v.    Adams,    67    N.   H. 

■"Saunders    v.    Dunn,    175    Mass.  102,  32  Atl.  760. 

164,  55  N.  B.  893;   Hannan  v.  Han-  ■"Koboliska  v.   Swehla,  107  Iowa 

nan,  123  Mass.  441;  Bird  v.  Gill,  12  124,  127,  77  N.  W.  576;   Sargent  V. 

Gray  (Mass.)   60.  McFarland,  8  Pick.   (Mass.)   5\)0. 

■"  Davis  V.   Thompson,  118  Mass.  *  Sargent  v.   McFarland,   8  Pick. 

497.  (Mass.)   500. 

■"  Manahan   v.    Varnum,    11    Gray 
(Mass.)   405i 
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in  the  end;  the  mortgagee  has  the  benefit  of  all  the  security,  and 
circuity  of  action  is  avoided.*"  If  the  money  raised  by  the  first  mort- 
gage had  been  for  the  benefit  of  one  debtor  alone,  the  conditional 
judgment  against  him  would  be  for  the  whole  debt,  because  he  would 
not  then  be  entitled  to  any  protection  from  the  security. 

§  1315.  Where  no  amount  is  found  due. — If  nothing  is  due  to  the 
plaintiff  upon  the  mortgage  he  is  not  entitled  to  any  judgment  at  all, 
although,  by  reason  that  the  mortgage  debt  was  paid  after  it  be- 
came due,  there  has  been  a  breach  of  the  condition,  and  the  technical 
legal  title  is  still  in  the  mortgagee."*"  Where  it  is  shown  that  the  debt 
secured  by  the  mortgage  has  been  paid,  the  mortgagee,  in  a  writ  of 
entry,  can  not  have  judgment  for  possession  of  the  land.^^ 

i§  1316.  The  judgment,  with  all  benefit  of  the  security  and  of  the 
possession  taken  under  it,  may  be  assigned. — If  the  mortgage  be 
formally  assigned,  the  assignee  takes  the  legal  title ;  if  only  the  judg- 
ment be  assigned,  he  takes  the  equitable  title;  but  in  either  case  he 
has  the  benefit  of  all  the  proceedings  taken  toward  the  foreclosure  of 
the  mortgage.  If  the  assignment  be  made  to  a  surety,  or  any  person 
other  than  the  owner  of  the  equity  who  pays  the  judgment,  the  pay- 
ment does  not  avail  such  owner  as  a  payment  of  the  mortgage  debt. 
Even  without  any  formal  assignment  either  of  the  judgment  or  of  the 
mortgage,  the  surety  would  be  equitably  subrogated  to  all  benefit  of 
both.^^  A  judgment  plaintiff  who  has  conveyed  his  whole  title  to  a 
third  party,  can  not  maintain  a  scire  facias  on  such  judgment,  when 
his  grantee  has  not  only  received  the  conveyance,  but  has  obtained 
possession  under  it,  and  the  mortgagor  is  occupying  under  such 
grantee.^^ 

"Sargent  v.    McFarland,   8   Pick.  (Maine)   322,  11  Am.  Dec.  101. 
(Mass.)   500.  "'Worthy    v.    Warner,    119    Mass. 

™  Slayton    v.    Mclntyre,    11    Gray  550.     See  also  Hedge  v.  Holmes,  10 

(Mass.)   271.  Pick.    (Mass.)   380. 

"  Vose     V.     Handy,     2     Greenl.        ■=  Porter  v.  Shaw,  98  Mass.  505. 
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1348.  Nevada. 

1322.  Alabama. 

1349.  New  Hampshire. 

1322a.  Alaska. 

1350.  New  Jersey. 

1322b.  Arizona. 

1350a.  New  Mexico. 

1323.  Arkansas. 

1351.  New  York. 

1324.  California. 

1352.  North  Carolina. 

1325.  Colorado. 

1352a.  North  Dakota 

1326.  Connecticut. 

and  South  Dakota. 

1328.  Delaware. 

1353.  Ohio. 

1329.  District  of  Columbia. 

1353a.  Oklahoma. 

1330.  Florida. 

1354.  Oregon. 

1331.  Georgia. 

1355.  Pennsylvania. 

1331a.  Hawaii. 

1356.  Rhode  Island. 

1332.  Idaho. 

1357.  South  Carolina. 

1333.  Illinois. 

1357a.  South  Dakota. 

1333a.  Indian  Territory. 

1358.  Tennessee. 

1334.  Indiana. 

1359.  Texas. 

1335.  Iowa. 

1360.  Utah. 

1336.  Kansas. 

1361.  Vermont. 

1337.  Kentucky. 

1362.  Virginia. 

1338.  Louisiana. 

1363.  Washington. 

1339.  Maine. 

1364.  West  Virginia. 

1340.  Maryland. 

1365.  Wisconsin. 

1341.  Massachusetts. 

1366.  Wyoming. 

1342.  Michigan. 

§  1317.  The  statutes  generally. — An  examination  of  the  statutes 
of  the  several  states  in  relation  to  the  foreclosure  of  mortgages  can 
hardly  fail  to  surprise  one  at  the  great  diversity  of  systenis  in  use, 
and  at  the  difference  in  detail  between  those  which  are  based  upon 
the  same  general  principles.^  In  general  it  may  be  said  that  a  bill 
in  equity  for  the  foreclosure  and  sale  of  the  property  is  the  prevail- 
ing method.  But  in  some  states  this  proceeding  is  left  to  the  inherent 
and  general  jurisdiction  of  courts  of  chancery,  without  any  statutory 

'This  subject  well  illustrates  the  proach    to    uniformity,    throughout 

need    and    use    of    a    legal    reform  the   United  States.     See  article  by 

which   shall   have  for  its   object   a  P.   N.   Bowman,   in   3    Southern   L. 

system  of  jurisprudence  which  shall  Rev.    573,    on    Interstate    Revision 

be,  if  not  uniform,  at  least  an  ap-  and   Codification. 
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regulations  whatever.  Fonnerly  the  general  principles  of  equity  vere 
considered  snflBeient  for  conducting  and  determining  the  suit  in  all 
cases,  and  there  were  statutes  regulating  it  in  hardly  any  of  the 
states.  Gradually,  however,  the  different  states  have  enacted  pro- 
visions covering  the  whole  proceeding  of  foreclosure,  so  that  now  only 
in  one  state  have  the  courts  of  chancery  general  equitable  jurisdiction 
and  discretion  in  such  proceedings,  and  there  the  common  mode  of 
foreclosure  is  by  bill  in  equity.  In  Massachusetts,  Pennsylvania,  and 
a  few  other  states,  where  foreclosure  in  equity  is  allowed  only  in  ex- 
ceptional cases  when  the  modes  in  common  use  are  inadequate,  the 
proceedings  are  under  the  general  equitable  jurisdiction  of  the  court. 
The  statutes  in  some  states  still  leave  much  to  the  equitable  discretion 
of  the  court;  while  in  others  such  discretion  is  altogether  supplanted 
by  provisions  which  cover  the  whole  subject  in  detail. 

Aside  from  the  provisions  relating  directly  to  the  mode  of  fore- 
closure and  the  rights  of  the  parties  before  and  after  foreclosure,  a 
fundamental  change  has  been  made  in  the  manner  of  judicial  pro- 
cedure in  several  states,  which  should  be  kept  in  mind  in  examining 
the  statutes  and  decisions  of  these  states  upon  this  subject. 

§  1318.  Codes  of  procedure. — The  state  of  New  York,  in  1848, 
adopted  a  code  of  procedure,  the  fundamental  principle  of  which  is 
contained  in  the  provision,  that  "the  distinction  between  actions  at 
law  and  suits  in  equity,  and  the  forms  of  all  such  actions  and  suits 
heretofore  existing,  are  abolished ;  and  there  shall  be  in  this  state  here- 
after but  one  form  of  action  for  the  enforcement  or  protection  of  pri- 
vate rights  and  the  redress  of  private  wrongs,  which  shall  be  domi- 
nated a  civil  action."^  The  code  does  not  abolish  the  distinction  be- 
tween law  and  equity,  which  is  too  deeply  impressed  upon  the  juris- 
prudence of  the  country  to  be  done  away  with  in  any  state  by  any 
enactment.  The  civil  action  is  an  equitable  proceeding,  where  for- 
merly it  would  have  been  a  bill  in  equity.  The  action  for  foreclosure 
under  the  code  is  an  equitable  proceeding  as  distinguished  from  an 
ordinary  one,  and  is  governed  by  the  established  principles  of  equity 
except  where  statutes  regulate  it;  and  these  statutes  in  general  are 
only  embodiments  of  established  principles  of  equity.  So,  therefore, 
foreclosure  remains  an  equitable  remedy,  although  it  is  obtained  un- 
der a  new  name  and  form.  This  provision  of  the  New  York  code, 
quoted  above  as  comprehending  the  whole  system,  has  been  enacted 
in  substance,  and  generally  in  the  same  words,  in  Arizona,  Arkansas, 

'Code  of  Civ.  Pro.   §   69. 
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California,  Colorado,  Connecticut,  Florida,  Idaho,  Indiana,  Iowa, 
Kansas,  Kentucky,  Minnesota,  Missouri,  Montana,  Nebraska,  Nevada, 
North  Carolina,  North  Dakota,  Ohio,  Oklahoma,  Oregon,  South  Caro- 
lina, South  Dakota,  Utah,  Wisconsin,  and  Wyoming;  although,  in 
Arkansas,  Iowa,  Kentucky,  and  Oregon,  proceedings  in  equity  are 
kept  distinct  from  actions  at  law. 

§  1319.  Scope  of  chapter. — In  this  chapter  a  statement  will  be 
given  of  the  statutory  provisions  of  each  state  in  relation  to  the  fore- 
closure and  redemption  of  mortgages,  excepting  only  such  provisions 
as  relate  to  power  of  sale  mortgages,  and  trust  deeds  with  powers  of 
sale  in  the  nature  of  mortgages,  and  the  provisions  relating  to  fore- 
closure by  entry  and  possession  used  in  some  of  the  New  England 
states.  Frequently,  where  the  mode  and  form  of  proceedings  to  fore- 
close are  not  regulated  by  statute,  these  are  stated  upon  the  authority 
of  the  decisions  of  the  courts.  In  the  notes  are  given  the  judicial  in- 
terpretations of  the  more  important  provisions  of  these  statutes,  and 
especially  such  decisions  as  illustrate  the  local  laws  rather  than  gen- 
eral principles  everywhere  applicable. 

§  1320.  Foreclosure  by  special  statute. — A  mortgage  can  not  be 
foreclosed  by  a  special  statute  enacting  that  the  mortgage  has  been 
foreclosed,  or  that  it  shall  be  foreclosed  in  case  the  debt  be  not  paid 
within  one  year  from  the  passage  of  the  act.'  Such  a  statute  would  be 
in  substance  and  efEect  a  judicial  decree.  It  is  not  properly  a  legis- 
lative act.  It  is,  therefore,  unconstitutional  under  a  government  in 
which  the  legislative  and  judicial  powers  are  vested  in  different  bodies, 
and  also  in  violation  of  the  Constitution  of  the  United  States  as  im- 
pairing the  obligation  of  the  contract  between  the  parties  to  the  mort- 
gage, whereby  the  mortgagor  had  the  right  to  redeem  according  to  the 
general  laws  of  the  state. 

While  minor  details  of  the  law  relating  to  the  remedy  of  foreclosure 
may  be  changed  by  statute,*  no  substantial  rights  of  the  mortgagee 
to  the  enforcement  of  his  security  can  be  impaired  or  taken  away;^ 

=  Ashuelot  R.  Co.  v.  Elliott,  52  N.  Thompson  v.  Cobb,  95  Tex.  140,  65 

H.  387;  Martin  v.  Somerville,  Water  S.  W.  1090.    The  period  required  by 

Power  Co.,  27  How.  Pr.  (N.  Y.)  161.  law     for     advertising     mortgagees" 

^  Ghapin  v.  Dillings,  91  111.  539 ;  sales    may    be    reduced.     Webb    v. 

Orvik  v.  Casselman,  15  N.  Dak.  34,  Moore,  25  Ind.  4;  James  v.  Andrews, 

105  N.  W.  1105;    Strand  v.  Griffith,  Seld.  Notes  (N.  Y.)  9.     But  see  In- 

63   Wash.    334,   115   Pac.    512.     See  ternational    Building    &c.    Assn.    v. 

also  Newark  Sav.   Inst.  v.  Forman,  Hardy,  86   Tex.   610,  26   S.  W.  497, 

33  N.  J.  Eq.  426;   Scott  v.  Dist.  Ct.,  24  L.  R.  A.  284,  40  Am.  St.  870. 

15    N.    Dak.    259,    107    N.    W.    61;  "O'Brien  v.  Krenz,  36  Minn.  135, 
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for  example,  by  laws  which  delay  foreclosure  proceedings  on  which 
the  mortgagee  relied  in  taking  the  mortgage,"  or  which  enlarge  the 
conditions  of  redemption,^  or  deprive  the  mortgagee  of  his  right  to 
take  possession  of  his  security  at  the  time  agreed.* 

§  1321.     What   law  governs — ^Retroactive   statutes. — The  law  in 

force  when  the  mortgage  was  executed  must  he  followed  in  foreclos- 
ing it,  and  in  redeeming  from  sale,  though  there  he  a  change  in  the 
meantime.'  The  remedy  so  provided  becomes  a  part  of  the  contract 
of  the  parties,  and  any  change  by  statute  substantially  affecting  it,  to 
the  injury  of  the  mortgagee,  is  held  to  be  a  law  impairing  "the  obli- 
gation of  the  contract,"  within  the  meaning  of  the  Constitution  of 
the  United  States.  Thus  a  law  which  provided  that  the  equitable 
estate  of  the  mortgagor  should  not  be  extinguished  for  twelve  months 
after  a  sale  under  a  decree  in  chancery,  and  which  prevents  any  sale 
unless  two-tMrds  of  the  amount  at  which  the  property  has  been  valued 
by  appraisers  shall  be  bid  therefor,  can  not  be  applied  in  the  fore- 
closure of  a  mortgage  executed  before  the  statute  was  enacted;  but 
such  mortgage  must  be  foreclosed  according  to  the  law  existing  when 
it  was  executed.^" 


30  N.  W.  458;  Oatro&n  v.  Bond,  15 
Wis.  20.  See  also  Shepard  v.  Gil- 
son  (Kans.),  128  Pac.  371;  Burrows 
V.  Vanderburgh,  69  Nebr.  43,  95  N. 
W.    57    (deficiency   judgment). 

"  Phinney  v.  Phinney,  81  Maine 
450,  17  Atl.  405,  4  L.  R.  A.  348,  10 
Am.  St.  266;  Strand  v.  Griffith,  63 
Wash.  334,  115  Pac.  512. 

'Goddington  v.  Bisthan,  36  N.  J. 
Eq.  574. 

*  Blackwood  v.  Van  VIeet,  11  Mich. 
252;  Mundy  v.  Monroe,  1  Mich.  68; 
Boice  V.  Boice,  27  Minn.  371,  7  N. 
W.  687.  See  also  Bradley  v.  Light- 
cap,  195  U.  S.  1,  24,  49  L.  ed.  65,  76, 
24  Sup.  Ct.  748;  Shibley  v.  Ft. 
Smith  &c.  Dist,  96  Ark.  410,  132  S. 
W.  444;  Weil  v.  State,  3  Ohio  Cir. 
Ct.  657. 

»  Barnitz  v.  Beverly,  163  U.  S.  118, 
41  L.  ed.  93,  16  Sup.  Ct.  1042;  re- 
versing Beverly  v.  Barnitz,  55  Kans. 
466,  42  Pac.  725,  31  L.  R.  A.  74,  49 
Am.  St.  257.  See  also  Greenwood 
v.  Butler,  52  Kans.  424,  34  Pac.  967; 
Malone  v.  Roy,  134  Cal.  344,  66  Pac. 
313;  Haynes  v.  Tredway,  133  Cal. 
400,  65  Pac.  892;  Savings  Bank  v. 
Barrett,  126  Cal.  413,  58  Pac.  914; 


Wilber  v.  Campbell  (Idaho),  43  Pac. 
677;  Bauer  Grocer  Co.  v.  Zelle,  172 
111.  407,  50  N.  E.  238;  State  v.  Gill- 
iam, 18  Mont.  94,  45  Pac.  661,  33 
L.  R.  A.  556;  State  v.  Sears,  29  Ore. 
580,  46  Pac.  785;  Hollister  v.  Dona- 
hoe,  11  S.  Dak.  497,  78  N.  W.  959. 

"Bronson  v.  Klnzie,  1  How.  (U. 
S.)  311,  11  L.  ed.  143;  Bronson  v. 
Kinzie,  1  How.  (U.  S.)  311;  How- 
ard V.  Bugbee,  24  How.  (U.  S.)  461, 
16  L.  ed.  753;  Brine  v.  Insurance 
Co.,  96  U.  S.  627,  24  L.  ed.  858;  Mc- 
Cracken  v.  Hay  ward,  2  How.  (TJ. 
S.)  608,  11  L.  ed.  397;  Clark  v.  Rey- 
burn,  8  Wall.  (U.  S.)  318,  322,  19 
L.  ed.  354;  Williamson  v.  Doe,  7 
Blackf.  (Ind.)  12;  Ogden  v.  Wal- 
ters, 12  Kans.  282.  See  also  Dow 
V.  Chamberlin,  5  McLean  (U.  S.) 
281.  In  Wisconsin,  however,  a  stat- 
ute providing  that  in  foreclosure 
suits  the  defendant  shall  have  six 
months  to  answer,  and  that  there 
should  be  six  months'  notice  of  the 
sale  after  judgment,  was  held  con- 
stitutional. Von  Baumbach  v.  Bade, 
9  Wis.  559,  76  Am.  Dec.  283;  Stark- 
weather V.  Hawes,  10  Wis.  125,  but 
not  applicable  to  pending  actions; 
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The  contract  right  of  an  independent  purchaser  at  foreclosure  sale 
whose  only  connection  with  the  mortgage  contract  is  that  arising 
from  his  purchase  for  the  amount  of  the  mortgage  debt,  is  not  im- 
paired by  changes  in  the  law  after  the  execution  of  the  mortgage, 
but  prior  to  the  sale,  with  reference  to  the  time  of  redemption  and  rate 
of  interest  to  redeem.'^ 

§  1322.  Alabama.^^ — Foreclosure  may  be  had  by  bill  in  equity." 
The  decree  has  the  force  and  eSect  of  a  judgment,  and  execution 
may  issue  after  the  property  has  been  sold,  the  sale  confirmed,  and  the 
balance  ascertained  by  decree  of  court.  Before  so  provided  by  statute, 
it  was  held  that  the  balance  of  the  debt  could  only  be  enforced  at 
law.^*  The  proceeding  is  one  not  in  rem,  but  in  personam,  and  those 
who  are  not  parties  to  it  are  not  bound  by  the  decree.^"  A  strict  fore- 
closure may  be  decreed  in  proper  cases,  as  where  a  mortgagee  has  ob- 
tained a  release  of  the  equity  of  redemption  of  property  which  is  worth 
nothing  above  the  debt,  and  he  desires  to  quiet  the  title.  ^* 

The  fact  that  a  power  of  sale  is  conferred  upon  the  mortgagee  does 
not  deprive  a  court  of  chancery  of  its  jurisdiction  to  foreclose.  The 
fact  that  he  is  incapable  of  purchasing  at  his  own  sale  is  a  reason  why 
this  jurisdiction  should  be  retained.^'' 

When  real  estate  is  sold  under  a  decree  in  chancery,  deed  of  trust, 
or  power  of  sale  in  a  mortgage,  it  may  be  redeemed  within  two  years.  ^* 

Ogden  V.  Glidden,  9  "Wis.  46;  Died-  "Code    1907,    §    3052;     "Wells    v. 

ricks  V.  Stronach,  9  "Wis.  548.     In  American  Mtg.  Co.,  123  Ala.  413,  26 

general    it   may    be    stated    that   a  So.  301.     Power  of  sale  mortgages 

change    of    law    as    to    matters    of  are  now  in  general  use.     See  post 

practice,  such  as  length  of  notice,  §  1723. 

duration    of    advertising,    and    the  "Hunt  v.   Lewin,   4    Stew.   &   P. 

like,  are  not  within  the  rule  above.  (Ala.)  138. 

"Webb  V.  Moore,  25  Ind.  4;  HoUoway  "Hunt  v.  Acre,  28  Ala.  580;  Boy- 

V.  Sherman,  12  Iowa  282;    Sims  v.  kin  v.  Rain,  28  Ala.  332,  65  Am.  Dec. 

Steadman,  62  S.  Car.  300,  40  S.  E.  349;  Duval  v.  McLoskey,  1  Ala.  708. 

677;  Thompson  V.  Cobb,  95  Tex.  140,  ^"Hitchcock     v.      United      States 

65   S.  "W.   1090;    "V^on   Baumbach  v.  Bank,  7  Ala.  386. 

Bade,  9  "Wis.  559.     See  ante  §  1145.  "Alabama    Life    Ins.    &c.    Co.    v. 

"Hooker  v.  Burr,  194  U.  S.  415,  Pettway,  24  Ala.  544;    Carradine  v. 

48  L.  ed.  1046,  24  Sup.  Ct.  706.    See  O'Connor,  21  Ala.  573;    Marriott  v. 

also  Bradley  v.  Lightcap,  195  U.  S.  Givens,    8    Ala.    694;    McGowan    v. 

1,  49  L.  ed.  65,  24  Sup.  Ct.  748.    The  Branch  Bank  at  Mobile,  7  Ala.  823. 

right   to   redeem   from   foreclosure,  "Code   1907,   §   5746;    Presnall  v. 

being  solely  the  creature  of  statute.  Burgess,   181   Ala.   263,    61    So.    804 

is   not    so    intrinsically   a   contract  (amount  of  tender  for  redemption) ; 

right  as  to  be  entirely  beyond  legis-  Johnson  v.  Davis,  180  Ala.  143,  60 

lative  control.     Anderson  v.  Ander-  So.    799    (tender   conditions    prece- 

son,  129   Ind.  573,  29   N.  E.  35,  28  dent);    Francis  v.   White,   142  Ala. 

Am.  St.  211.  590,  39  So.  174  (amount  of  tender); 

"Code  1896,  ch.  97,  §§  3505-3519;  Parmer    v.     Parmer,    74    Ala.    285 

Code  1907,  ch.  133,  §§  5746-5759.  (waiver   of   statutory   right   of  re- 
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The  statutory  right  is  distinct  from  the  equitable  right  to  disaffirm 
and  redeem  from  a  mortgagee  purchasing  at  his  own  sale.^" 

The  possession  of  the  land  is  given  to  the  purchaser  within  ten  days 
after  the  sale  by  the  debtor,  if  in  his  possession,  on  demand  of  the 
purchaser.^"  If  the  land  is  in  the  possession  of  a  tenant,  notice  to  him 
by  the  purchaser,  or  his  vendee,  of  the  purchase,  after  the  lapse  of  ten 
days  from  the  time  of  sale,  vests  the  right  of  possession  in  him  in  the 
same  manner  as  if  such  tenant  had  attorned  to  him.  The  debtor  in 
order  to  redeem  must  pay  the  purchase-money,  with  interest  at  the  rate 
of  ten  per  cent,  per  annum,  and  all  lawful  charges.^^    If  the  purchaser 


demption).  The  statutory  right  of 
redemption  is  neither  property  nor 
a  right  of  property,  but  a  personal 
privilege.  Lehman  v.  Moore,  93 
Ala.  186,  9  So.  590;  and  is  not  sub- 
ject to  levy  nor  sale  under  execu- 
tion, and  prior  to  the  statute  It  was 
not  assignable.  Burke  v.  Brewer, 
133  Ala.  389,  32  So.  602.  See  also 
McCall  V.  Mash,  89  Ala.  487,  7  So. 
770,  18  Am.  St.  145  (right  not  as- 
signable) ;  Powers  v.  Andrews,  84 
Ala.  289,  4  So.  263;  Commercial  R. 
&c.  Assn.  T.  Parker,  84  Ala.  298,  4 
So.  268;  Seals  v.  PheifCer,  77  Ala. 
278;  Bailey  v.  Timberlake,  74  Ala. 
221  (not  subject  to  execution  or 
attachment);  Junkins  v.  Lovelace, 
72  Ala.  303;  Childress  v.  Monette, 
54  Ala.  317;  Central  Min.  Co.  v.  Sto- 
ven,  45  Ala.  594;  Caldwell  v.  Cald- 
well, 183  Ala.  590,  62  So.  951  (bill 
by  one  of  several  heirs  to  redeem 
entire  tract).  A  tenant  in  common 
may  redeem  the  whole,  but  not  a 
part.  Harden  v.  Collins,  138  Ala. 
899,  35  So.  357,  100  Am.  St.  42. 
While  property  can  not  be  redeemed 
piecemeal,  yet  an  assignee  of  the 
mortgagor  reserving  ten  acres  in 
conveying  the  property  back  to  the 
mortgagor,  had  an  interest  which 
would  entitle  him  to  redeem,  al- 
though the  tenancy  was  not  defi- 
nitely declared.  Cowley  v.  Shields, 
180  Ala.  48,  60  So.  267. 

"American  Mtg.  Co.  v.  Turner, 
95  Ala.  272,  11  So.  211;  American 
&c.  Mtg.  Co.  v.  Sewell,  92  Ala  163, 
9  So.  143,  13  L.  R.  A  299;  McCall 
V.  Marsh,  89  Ala.  487,  7  So.  770,  18 
Am.  St.  145;  Craddock  v.  American 
Free.  Mtg.  Co.,  88  Ala.  281,  7  So. 
196;  Alexander  v.  Hill,  88  Ala.  487, 


7  So.  238,  16  Am.  St.  52;  Pryor  v. 
Hollinger,  88  Ala.  405,  6  So.  760; 
Knox  V.  Arniistead,  87  Ala.  511,  6 
So.  311,  5  L.  R.  A.  297,  13  Am.  St. 
65;  Thomas  v.  Jones,  84  Ala.  302, 
4  So.  270;  Ezzell  v.  Watson,  83  Ala. 
120,  3  So.  309;  Garland  v.  Watson, 
74  Ala.  323;  Cramer  v.  Wattson,  73 
Ala.  127;  Harris  v.  Miller,  71  Ala. 
26. 

""Code  1907,  §  5747;  Farrow  v. 
Sturdlvant  Bank,  184  Ala.  208,  63 
So.  973  (demand);  Baker  v.  Burde- 
shaw,  132  Ala.  166,  31  So.  497  (fail- 
ure to  demand) ;  Henderson  v.  Ham- 
rick  (Ala.),  39  So.  918  (sufficiency 
of  demand).  Failure  to  deliver  pos- 
session in  the  time  prescribed  after 
notice,  forfeits  the  right  of  redemp- 
tion. Farley  v.  Nagle,  119  Ala.  622, 
24  So.  567.  "A  mortgagor  seeking 
to  enforce  his  statutory  right  to 
redeem  must  allege  and  prove  that 
he  delivered  possession  to  the  pur- 
chaser within  ten  days.  This  in- 
volves the  removal  of  himself,  his 
family,  personal  effects,  servants, 
and  all  members  of  his  household, 
and  all  persons  except  tenants,  who 
may  attorn.  Nelms  v.  Kennon,  88 
Ala.  329,  6  So.  744.  Where  partner- 
ship land  has  been  sold  under  a 
power  in  a  mortgage,  one  partner, 
after  dissolution,  has  the  right  to 
redeem  the  whole.  Lehman  v. 
Moore,  93  Ala.  186,  9  So.  590. 

"Code  1907,  §§  5747,  5748.  See, 
concerning  effect  of  notice  to  ten- 
ant. Land  &c.  Agency  Co.  v.  Turner, 
95  Ala.  272,  11  So.  211;  Nelms  v. 
Kennon,  88  Ala.  329,  6  So.  744; 
Richardson  v.  Dunn,  79  Ala.  167; 
Drakford  v.  Turk,  75  Ala.  339;  Far- 
ley V.  Nagle,  119  Ala.  622,  24  So.  567 
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refuses  to  restore  possession  to  the  debtor,  the  latter  may  recover  pos- 
session by  suit  for  unlawful  detainer.  Judgment  creditors  may  redeem 
in  like  manner,  upon  further  offering  to  credit  the  debtor  upon  a  sub- 
sisting judgment  with  at  least  ten  per  cent,  of  the  amount  originally 
bid  for  the  land.  If  the  purchaser  offers  to  credit  the  debtor  on  his 
judgment  a  like  amount  he  may  retain  the  land,  unless  the  creditor 
makes  a  further  offer  to  credit  an  additional  sum  of  not  less  than  ten 
per  cent,  as  before,  to  which  the  purchaser  may  respond,  if  he  choose, 
with  a  like  offer.  One  judgment  creditor  may  in  like  manner  redeem 
from  another.^^  Any  person  redeeming  must  pay  to  the  person  in  pos- 
session the  value  of  all  permanent  improvements  made  by  him  after 
he  acquired  title.^^ 

The  right  of  redemption  may  be  asserted,  within  the  time  limited, 
by  the  executor  or  administrator  of  the  debtor,  by  his  heirs  or  devisees, 
or  by  the  executor  or  administrator  of  any  judgment  creditor  of  the 


(possession  by  cotenants,  demand 
by  agents) ;  Comer  v.  Sheehan,  74 
Ala.  452  (relation  of  landlord,  ten- 
ant, and  mortgagee,  effect  of  notice 
to  tenant). 

"A  bill  to  redeem  which  fails  to 
make  tender  of  the  purchase-money, 
with  interest  thereon  and  other  law- 
ful charges,  is  demurrable.  Beebe 
V.  Buxton,  99  Ala.  117,  12  So.  567. 
The  money  must  be  paid  into  court. 
Spoor  V.  Phillips,  27  Ala.  193;  Cald- 
well V.  Smith,  77  Ala.  157;  Seals  v. 
Rogers,  172  Ala.  651,  55  So.  417. 

=^Code  1907,  §§  5750-5754;  Mc- 
Gaugh  V.  Deposit  Bank,  141  Ala. 
434,  38  So.  181  (redemption  by  judg- 
ment creditor  after  invalid  foreclo- 
sure) ;  Walden  v.  Speigner,  87  Ala. 
390,  6  So.  80  (judgment  creditor  of 
decedent's  estate) ;  Lehman-Durr 
Co.  v.  Shook,  69  Ala.  486  (rights 
acquired);  Trimble  v.  "Williamson, 
49  Ala.  525  (bankruptcy  of  debtor) ; 
Garner  v.  Foster,  49  Ala.  167  (rules 
and  judgment  creditors) ;  Branch 
Bank  v.  Furness,  12  Ala.  367.  None 
but  judgment  creditors  have  this 
right.  Owen  v.  Kilpatrick,  96  Ala. 
421,  11  So.  476.  A  judgment  cred- 
itor of  one  partner,  who  alone 
owned  land  mortgaged  by  a  firm, 
may  redeem.  Florence  Land  Co.  v. 
"Warren,  91  Ala.  533,  9  So.  384.  Re- 
demption from  redemptioner.  Owen 
v.  Kilpatrick,  96  Ala.  421,  4  So.  476. 


=»Code  1907,  §§  5757-5758.  Cra- 
mer V.  "Watson,  73  Ala.  127.  The 
right  to  redeem  after  a  sale  can  be 
enforced  only  in  equity.  A  tender 
does  not  restore  the  title.  Smith  v. 
Anders,  21  Ala.  782.  This  right  is 
a  personal  privilege  of  the  debtor, 
and  can  not  be  asserted  by  a  pur- 
chaser of  his  interest  at  an  execu- 
tion sale  before  the  statutory  right 
had  arisen.  Childress  v.  Nonette, 
54  Ala.  317.  The  statutory  right  of 
redemption  can  only  be  exercised 
by  the  persons  named  in  the  stat- 
ute, and  not  by  an  assignee  of  the 
equity  of  redemption.  The  statu- 
tory right  of  redemption  comes  into 
existence  only  after  the  equity  of 
redemption  proper  has  been  cut  off 
by  sale  or  foreclosure.  Powers  v. 
Andrews,  84  Ala.  289,  4  So.  263, 
overruling  Bailey  v.  Timberlake,  74 
Ala.  221.  See  also  "Walden  v.  Speig- 
ner, 87  Ala.  379,  6  So.  81;  Commer- 
cial &c.  Assn.  V.  Parker,  84  Ala.  298, 
4  So.  268.  The  right  can  not  be 
waived  by  a  contemporaneous  agree- 
ment of  the  mortgagor.  Parmer  v. 
Parmer,  74  Ala.  285.  The  right  of 
redemption  is  neither  property  nor 
a  right  of  property.  Otis  v.  McMil- 
lan, 70  Ala.  46.  It  is  not  subject  to 
levy  and  sale  under  execution.  Jun- 
kins  V.  Lovelace,  72  Ala.  303;  Bailey 
V.  Timberlake,  74  Ala.  221.  A  per- 
son seeking  to  redeem  land  under 
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debtor,  and  against  the  executor  or  administrator  of  the  purchaser  of 
the  land,  or  of  his  vendee.^* 

§  1322a.  Alaska.^' — Mortgages  are  foreclosed  in  an  action  of  an 
equitable  nature  and  the  property  adjudged  to  be  sold.  If  a  promis- 
sory note  or  other  personal  obligation  for  the  payment  of  the  debt  has 
been  given,  the  court  also  adjudges  a  recovery  of  the  amount  of  such 
debt.  Any  person  having  a  lien  subsequent  to  the  plaintifE  upon  the 
same  property,  and  any  person  who  has  given  a  promissory  note  or 
other  personal  obligation  for  the  payment  of  the  debt,  must  be  made 
a  defendant  in  the  suit;  and  any  person  having  a  prior  lien  may  be 
made  defendant  at  the  option  of  the  plaintiff  or  by  order  of  court.  Any 
defendant  having  a  lien  may  have  a  judgment  in  the  same  manner  as 
if  he  were  plaintifE.  When  a  judgment  is  given  foreclosing  two  or  more 
liens  upon  the  same  property  or  any  portion  thereof  in  favor  of  dif- 
ferent persons  not  united  in  interest,  such  judgment  must  determine 
and  specify  the  order  of  time  according  to  their  priority,  in  which  the 
debts  secured  by  such  liens  shall  be  satisfied  out  of  the  proceeds  of  the 
sale  of  the  property. 

The  judgment  may  be  enforced  by  execution  as  an  ordinary  judg- 
ment for  the  recovery  of  money,  except  that,  when  a  judgment  of 
foreclosure  and  sale  is  given,  an  execution  may  issue  thereon  against 
the  property  adjudged  to  be  sold.  If  the  judgment  is  in  favor  of  the 
plaintiff  only,  the  execution  may  issue  as  in  ordinary  cases;  but  if  it 
be  in  favor  of  different  persons,  not  united  in  interest,  it  shall  issue 
upon  the  joint  request  of  such  persons,  or  upon  the  order  of  the  court 
or  judge  thereof,  on  the  motion  of  either  of  them.  When  the  judg- 
ment is  also  against  the  defendants  or  any  one  of  them  in  person  and 
the  proceeds  of  the  sale  of  the  property  upon  which  the  lien  is  fore- 
closed is  not  sufficient  to  satisfy  the  judgment,  as  to  the  sum  remain- 
ing unsatisfied,  the  judgment  may  be  enforced  by  execution  as  in  or- 

the  statute   (Code  1896,  §  3517)   is  ered  back.     Prichard   v.   Sweeney, 

bound  to  pay  tlie  value  of  perma-  109  Ala.  651,  19  So.  730. 
nent  Improvements  as   claimed  by        =^Code  1907,  §  5759. 
the  person  from  whom  the  redemp-        ^Carter's  Ann.  Codes  1900,  pt.  iv, 

tion  is   sought,  unless  he  demands  §§  389-396;  Berhends  v.  Sutherland, 

the  arbitration  for  which  the  stat-  4   Alaska   61    (parties  defendant) ; 

ute  makes  provision;   and  if,  with-  Von  Arx  v.  Boone,  193  Fed.  612,  113 

out    demanding    such    arbitration,  C.  C.  A.  480   (parties  concluded  by 

with  full  knowledge  of  the  facts,  he  decree  and  sale);   Smith  v.  Lorent- 

pays  under  protest,  more  than  the  zen,    4    Alaska    1    (assignment    of 

fair,    reasonable   value   of   the   im-  right  to  redeem) ;   Sale  v.  Meletus, 

provements,   such   payment   is   not  3    Alaska    474    (foreclosure    before 

involuntary  or  compulsory,  and  the  breach).     See  Oregon  citations, 
amount  so  paid  can  not  be  recov- 
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dinary  eases.  When  in  such  case  the  judgment  is  in  favor  of  different 
persons  not  united  in  interest,  it  shall  be  deemed  a  separate  judgment 
as  to  such  persons,  and  may  be  enforced  accordingly. 

A  judgment  of  foreclosure  shall  have  the  effect  to  bar  the  equity  of 
redemption,  and  property  sold  on  execution  issued  upon  a  judgment 
may  be  redeemed  in  like  manner  and  with  like  effect  as  real  property 
sold  on  an  execution  issued  on  a  judgment. 

During  the  pendency  of  an  action  for  the  recovery  of  a  debt  secured 
by  any  lien,  an  action  can  not  be  maintained  for  the  foreclosure  of 
such  lien,  nor  thereafter,  unless  judgment  be  given  in  such  action  that 
the  plaintiff  recover  such  debt  or  some  part  thereof,  and  an  execution 
thereon  against  the  property  of  the  defendant  in  the  judgment  is  re- 
turned unsatisfied  in  whole  or  in  part. 

When  an  action  commenced  to  foreclose  a  lien  by  which  a  debt  is 
secured,  which  debt  is  payable  in  instalments  either  of  interest  or 
principal,  and  any  of  such  instalments  is  not  then  due,  the  court  shall 
adjudge  a  foreclosure  of  the  lien,  and  may  also  adjudge  a  sale  of  the 
property  for  the  satisfaction  of  the  whole  of  such  debt,  or  so  much 
thereof  as  may  be  necessary  to  satisfy  the  instalment  then  due,  with 
costs  of  suit ;  and  in  the  latter  case,  the  decree  of  foreclosure  as  to  the 
remainder  of  the  property  may  be  enforced  by  an  order  of  sale  in 
whole  or  in  part,  whenever  default  shall  be  made  in  the  payment  of 
the  instalments  not  then  due.  If,  before  a  judgment  is  given,  the 
amount  then  due,  with  the  costs  of  suit,  is  brought  into  court  and  paid 
to  the  clerk,  the  suit  shall  be  dismissed ;  and  if  the  same  be  done  after 
judgment  and  before  sale,  the  effect  of  the  judgment  as  to  the  amount 
then  due  and  paid  shall  be  terminated,  and  the  execution,  if  any  have 
issued,  be  recalled  by  the  clerk.  When  an  instalment  not  due  is  ad- 
judged to  be  paid,  the  court  shall  determine  and  specify  in  the  judg- 
ment what  sum  shall  be  received  in  satisfaction  thereof,  which  sum 
may  be  equal  to  such  instalment  or  otherwise,  according  to  the  pres- 
ent value  thereof. 

Eedemption  may  be  had  from  a  foreclosure  sale,  in  like  manner  as 
upon  an  execution  sale,  within  four  months  after  the  date  of  the  or- 
der confirming  the  sale. 

§  1322b.  Arizona.^" — The  judgment  for  foreclosure  is  for  the  en- 
tire amount  found  due  with  taxes  and  costs.   An  execution  is  issued 

=»Rev.  Stat.  1901,  §§  3275-3281;  Hancock  v.  Herrlck,  3  Ariz.  247,  29 
Rev.  Stat.  1913,  ch.  iii,  §§  4113-4123;  Pac.  13  (defense  of  homestead  ex- 
Johns  V.  Wilson,  6  Ariz.  125,  53  Pac.  emption) ;  Bobbitt  v.  Field,  6  Ariz. 
583      (supplemental      foreclosure);  6,  52  Pac.  775  (foreclosure  judgment 
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accordingly  and  if  the  property  does  not  sell  for  enough  to  satisfy  the 
execution  an  execution  for  the  balance  may  be  issued  against  the  mort- 
gagor if  there  has  been  personal  service  upon  him  or  he  has  appeared 
in  the  action.  If  there  is  an  overplus  after  satisfying  the  execution 
and  there  is  no  other  lien  upon  the  property  such  overplus  shall  be 
paid  to  the  mortgagor. 

If  there  are  any  other  liens  on  the  property  sold,  or  other  payments 
secured  by  the  same  mortgage,  they  shall  be  paid  off  in  their  order. 
And  if  the  money  secured  by  any  such  lien  is  not  yet  due,  a  rebate 
of  interest,  to  be  fixed  by  the  court  or  judge  thereof,  must  be  made 
by  the  holder,  or  his  lien  on  such  property  will  be  postponed  to  those 
of  a  junior  date,  and  if  theie  are  none  such,  the  balance  shall  be  paid 
to  the  mortgagor. 

In  case  redemption  is  not  made,  and  the  mortgagor  or  his  assigns 
refuse,  after  the  expiration  of  the  time  for  redemption,  to  deliver  up 
possession  of  any  foreclosed  property,  the  court,  upon  application, 
shall  cause  a  writ  of  possession  to  be  issued,  placing  the  purchaser  or 
his  assigns  in  possession.^^ 

§  1323.  Arkansas.^' — Mortgages  are  foreclosed  by  complaint 
against  the  mortgagor,  and  the  actual  occupants^"  of  the  real  estate 
praying  judgment  for  the  debt,  and  that  the  equity  of  redemption 
may  be  foreclosed  and  the  property  sold.  This  must  be  filed  in  the 
county  where  the  premises,  or  some  part  of  them,  are  situate.'"  The 
proceedings  are  of  an  equitable  character,  and  are  governed  by  the 
principles  and  practice  of  courts  of  equity.^^    The  holder  of  a  note 

entered  In  vacation  void).    Amort-  ^  Dig.  of  Stat.  1904,  §§  6060,  6233- 

gage  containing  a  power  to  sell  as  6237.     See  also  §   6S69. 

prescribed  by  law  in  case  of  default  ^Dig.  of  Stat.  1904,  §  6033.     The 

in  interest,  thougli  the  principal  be  actual    occupant,    if   there    be    one, 

not  yet  due,  may  be  foreclosed  on  must  be  made  a  party,  or  the  peti- 

such  default  by  an  action.     Copper  tion  must  show  that  there  is  no  oc- 

Belle  Min.  Co.  v.  Costello,  12  Ariz,  cupant,    or   that   the    mortgagor    is 

318,  100  Pac.  807;  Davis  v.  Dodson,  the  occupant.     McLain  v.  Smith,  4 

4  Ariz.   168,   35   Pac.   1058;    Hooper  Ark.  244;    Buckner  v.   Sessions,  27 

V.  Stump,  2  Ariz.  262,  14  Pac.  799.  Ark.    219,   225;    Fletcher  v.   Hutch- 

="  Since   the    statute   provides   for  inson,  25  Ark.  30;    Jett  v.  Cave,  5 

redemption  only  by  payment  to  the  Ark.  254. 

purchaser,  or  for  him  to  the  officer  ™Dig.  of  Stats.  1904,  §  6060    (3). 

who    made   the   sale,   tender  of  re-  ''Price  v.  State  Bank,  14  Ark.  50; 

demption    money    to    parties    who  McLain  v.  Smith,  4  Ark.  244.     The 

were  not  authorized  to  receive  the  fact    that   a    mortgage    contains    a 

money  or  to  act  for  the  purchaser,  power  of  sale  does  not  exclude  the 

does  not  constitute  a  valid  and  suf-  right  to  foreclose  by  suit  in  equity, 

flclent  tender.     Daggs  v.  Wilson,  6  Martin  v.  Ward,  60  Ark.  510,  30  S. 

Ariz.  388,  59  Pac.  150.  ;W.  1041.    Trust  deeds  are  in  use  in 
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secured  by  a  mortgage,  may  either  sue  on  the  note  or  proceed  to  fore- 
close the  mortgage.^^ 

It  is  not  necessary  to  enter  an  interlocutory  judgment,  or  give  time 
for  the  payment  of  money,  or  for  doing  any  other  act ;  but  iinal  judg- 
ment may  be  given  in  the  first  instance.  A  sale  is  ordered  in  all  cases. 
Judgment  may  be  rendered  for  the  sale  of  the  property  and  for  the 
recovery  of  the  debt  against  the  defendant  personally.^^ 

Before  any  mortgagee  or  trustee  shall  proceed  to  foreclose  any 
mortgage  or  deed  of  trust  he  shall  deliver  to  the  mortgagor  a  verified 
statement  of  his  account  and  of  the  balance  due  except  in  case  the 
mortgagor  removes  from  the  county.^*  At  the  sale  the  property  shall 
not  be  sold  for  less  than  two-thirds  of  its  appraised  value.  If  the  prop- 
erty shall  not  sell  at  the  first  offering  for  two-thirds  of  the  amount 
of  the  appraisement,  another  ofiering  may  be  made  twelve  months 
thereafter,  at  which  offering  the  sale  shall  be  to  the  highest  bidder, 
without  reference  to  the  appraisement.^^ 

All  sales  of  real  property  are  made  on  a  credit  of  not  less  than 
three  nor  more  than,  sis  months,  or  on  instalments  equivalent  to  not 
more  than  four  months'  credit  on  the  whole,  to  be  determined  by  the 
court.'"  In  all  sales  on  credit  the  purchaser  must  execute  a  bond,  with 
a  good  surety  to  be  approved  by  the  person  making  the  sale,  which 
bond  has  the  force  of  a  judgment,  and  a  lien  is  retained  on  the  prop- 
erty for  its  price.  If  the  mortgage  be  not  satisfied  by  the  sale,  an 
execution  may  issue  against  the  defendant,  as  in  ordinary  judg- 
ments.'^ 

The  property  may  be  redeemed  by  the  mortgagor  at  any  time  with- 
in one  year  from  the  sale  thereof,  by  payment  of  the  amount  for  which 
the  property  was  sold,  together  with  ten  per  cent,  interest  thereon  and 
costs  of  sale.  When  such  sales  are  to  be  made,  the  mortgagee,  trustee, 

Arkansas.     Equity  has  no  jurisdic-  items   at  the  time  they  were  pur- 

tion  of  a  proceeding  in  rem  against  chased,  nor  by  furnishing  a  sworn, 

real  estate  to  foreclose  a  mortgage  but  unitemized  statement.    Lawhon 

upon   it,   without  making  any  per-  v.  Crow,  92  Ark.  313,  122  S.  W.  999. 

son  defendant.     This  could  be  au-  ""Dig.  of  Stats.  1904,  §  5416;  Rob- 

thorized  only  by  statute.     State  v.  ards  v.  Brown,  40  Ark.  423;  Penzel 

Bailey,  27  Ark.  473.  v.  Brookmire,  51  Ark.  105. 

'^Neely  v.  Black,  80  Ark.  212,  96  '"Dig.  of  Stats.  1904,   §   6236.     It 

S.  W.  984.  is   error   in   the   court   to   direct   a 

*'Dig.  of  Stats.  1904,  §§  6233-6237.  sale  for  cash.     It  is  bad  practice  to 

=*  Dig.  of  Stats.  1904,  §  5415.    The  appoint   the   mortgagee    a   commis- 

requlrement  of  a  verified  statement  sioner  to  make  the  sale.     A  disin- 

of  account  is  a  prerequisite  to  the  terested  person  should  be  appointed, 

bringing   of  suit,   and   is  not  com-  It   is    usual   to    appoint    a    master, 

plied  with  by  furnishing  the  mort-  "Worsham  v.  Freeman,  34  Ark.  55. 

gagor   unsworn   statements   of  the  ^  Dig.  of  Stats.  1904,  §§  6?''6,  6237. 
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or  other  person  authorized  to  make  the  same,  applies  to  the  nearest 
justice  of  the  peace  for  the  appointment  of  appraisers;  and  the  justice 
thereupon  appoints  three  disinterested  householders  of  the  county,  who 
proceed  to  view  and  appraise  the  property,  and  they  report  in  writing 
to  the  person  making  the  sale.^' 

§  1324.  California.39— Foreclosure  is  a  matter  of  equity  jurisdic- 
tion.*" There  can  be  but  one  action  for  the  recovery  of  any  debt,  or 
the  enforcement  of  any  right  secured  by  mortgage  upon  real  estate." 

"'Dig.    of    Stats.    1904,    §§    5416- 
5418;    American   Mtg.    Co.   v.   Will- 
iams, 103  Ark.  484,  145  S.  W.  234; 
Sturdivant    v.    McCorley,    83    Ark. 
278,  103  S.  W.  732,  11  L.  R.  A.   (N. 
S.)    825;    Taylor  v.  Shell,  102  Ark. 
649,  145  S.  W.  539    (redemption  by 
mortgagor's  heir) ;    Smith  v.  Price, 
102  Ark.  367,  144  S.  W.  206  (vendee 
not  necessary   party) ;    Longino   v. 
Ball-Warren  Com.  Co.,  84  Ark.  521, 
106  S.  W.  682   (tender,  liability  for 
rents);    Wood  v.  Holland,  57  Ark. 
198,  21  S.  W.  223.     Under  this  stat- 
ute the  appraisers  have  no  author- 
ity  to   deduct   incumbrances   from 
the  appraised  value,  and  a  sale  un- 
der a  power  for  less  than  two-thirds 
of  the  appraised  value  is  void.    El- 
lenbogen  v.  Griffey,  55  Ark.  268,  18 
S.  W.  126.    Mortgagor  may  redeem 
though   the  debt  be   for  purchase- 
money,  but  he  must  pay  the  whole 
purchase-money  due.    Wood  v.  Hol- 
land, 53  Ark.  69,  13  S.  W.  739,  57 
Ark.  198.    The  purchaser  of  a  part 
of  the  mortgaged  property  can  not 
redeem  the  entire  mortgaged  prem- 
ises from  the  purchaser  at  the  fore- 
closure  sale.     He   succeeds   to   the 
mortgagor's  rights  only  in  the  par- 
cel  purchased.      Pine   Bluffl   &c.    R. 
Co.  V.  James,  54  Ark.  81,  15  S.  W. 
15.    The  purchaser  at  the  mortgage 
sale  can  not  recover  from  the  mort- 
gagor the  rents  accrued  during  the 
year  allowed  for  redemption,  where 
he  gave  the  mortgagor  no  notice  to 
quit  and  made  no  demand  for  the 
rents.     North  American  Trust  Co. 
V.  Burrow,  68  Ark.  584.     The  stat- 
ute providing  for  redemption  from 
mortgage  sales  has  no  application 
to    mortgages    executed    before    the 
passage    of    the    act.     Hudgins    v. 
Morrow,  47  Ark.  515,  2  S.  W.  104; 


Robards  v.  Brown,  40  Ark.  423.  To 
effect  a  redemption  under  this  stat- 
ute it  must  be  complied  with.  The 
complainant  must  make  a  tender 
of  the  amount  designated  by  the 
statute.  He  can  not  seek  to  redeem 
under  the  mortgage,  and  at  the  same 
time  ask  that  the  sale  of  the  lands 
made  by  the  purchaser  at  the  mort- 
gage sale  be  confirmed  to  a  third 
person.  German  Nat.  Bank  v.  Bar- 
ham,  57  Ark.  533,  22  S.  W.  95.  This 
statute  does  not  apply  to  sales  un- 
der decree  of  court,  though  the  mort- 
gage be  in  the  form  of  trust  deed  or 
power  of  sale.  Martin  v.  Ward,  60 
Ark.  510,  30  S.  W.  1041.  The  sale  is 
void  where  the  appraisers  and  jus- 
tice appointing  them  lived  in  a  dif- 
ferent county  from  that  where  the 
land  was  situated.  Kelley  v.  Gra- 
ham, 70  Ark.  490,  69  S.  W.  551. 

^^Code  Civ.  Proc.  1906,  §§  726-728. 

"Willis  V.  Farley,  24  Cal.  490. 
This  provision  is  Imperative,  and  a 
creditor  holding  a  mortgage  given 
as  security  must  bring  his  action 
of  foreclosure;  and,  though  the  se- 
curity proves  valueless,  he  can  not 
waive  it  and  bring  an  action  on  the 
debt.  But  this  provision  does  not 
prevent  a  new  action  on  the  mort- 
gage note  to  recover  a  deficiency  left 
on  foreclosure.  Blumberg  v.  Birch, 
99  Cal.  416,  34  Pac.  102. 

"Code  Civ.  Proc.  1906,  §  726. 
This  provision  refers  solely  to  debts 
secured  by  mortgages  on  property 
situated  within  the  state,  and  does 
not  apply  to  mortgages  of  property 
situated  in  another  state  or  coun- 
try, and  in  such  cases  a  personal 
action  may  be  maintained  on  the 
note,  notwithstanding  the  mortgage. 
McGue  V.  Rommel,  148  Cal.  539,  83 
Pac.  1000.     Under  this  provision  a 
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In  such  action  the  court  may  by  its  judgment  direct  a  sale  of  the  in- 
cumbered property,  or  so  much  thereof  as  may  be  necessary,  and  the 
application  of  the  proceeds  of  the  sale  to  the  payment  of  the  costs  and 
expenses  of  sale  and  the  amount  due  to  the  plaintiff,  and  may  appoint 
a  commissioner  to  make  the  sale  f^  and  if  it  appear  from  the  sheriff's 
return,  or  the  commissioner's  report,  that  the  proceeds  are  insufficient, 
and  a  balance  still  remains  due,  judgment  can  then  be  docketed  for 
such  balance  against  the  defendant  or  defendants  personally  liable 
for  the  debt,  and  it  becomes  a  lien  on  the  real  estate  of  such  judgment 
debtor,  as  in  other  cases  in  which  execution  may  be  issued.^^  Subse- 
quent parties  in  interest  not  appearing  of  record  need  not  be  made 
parties  to  the  action,  and  judgment  is  conclusive  against  them.  Any 
surplus  there  may  be  the  court  may  cause  to  be  paid  to  the  person 
entitled  to  it,  and  in  the  meantime  may  direct  it  to  be  deposited  in 
court.  When  the  debt  is  not  all  due,  so  soon  as  sufficient  property  has 
been  sold  to  pay  the  amount  due,  with  costs,  the  sale  must  cease ;  and 
afterward,  as  often  as  more  becomes  due  for  principal  or  interest,  the 
court  may  on  motion  order  more  to  be  sold.**  But  if  the  property 
can  not  be  sold  in  portions  without  injury  to  the  parties,  the  whole 
may  be  ordered  to  be  sold  in  the  first  instance,  and  the  entire  debt  and 
costs  paid,  there  being  a  rebate  of  interest  where  such  rebate  is  proper. 
The  officer  gives  the  purchaser  a  certificate  of  sale,  stating  the  price 

mortgagee  who  had  prosecuted  an  tral  Market  Co.,  122  Cal.  28,  54  Pac. 

action   in   Ohio   to   final   judgment,  273;   Merced  Bank  v.  Casaccia,  103 

upon   a  note  secured   by  mortgage  Cal.  641,  37  Pac.  648;  Otto  v.  Long, 

on  land  in  California,  could  not  aft-  127    Cal.    471,    59    Pac.    895;    Blum- 

erward  maintain  an  action  for  fore-  berg  v.  Birch,  99  Cal.  416,  34  Pac. 

closure.     Ould  v.  Stoddard,  54  Cal.  102,  37  Am.  St.  67;  Code  Civ.  Proc. 

61.     Though  there  are  two  deeds  to  1903,  §  726. 

the  same  party  to  secure  the  same  *  As  to  form  of  judgment,  see 
debt,  there  can  be  but  one  action,  Leviston  v.  Swan,  33  Cal.  480.  The 
and  failure  to  include  one  of  such  personal  judgment  can  not  be  dock- 
deeds  in  the  action  extinguishes  the  eted  before  the  sale.  Cormerais  v. 
lien  given  by  it.  There  could  be  Genella,  22  Cal.  116.  It  should  first 
no  personal  judgment  for  a  defi-  be  ascertained  by  the  court  or  by  a 
ciency  in  such  case,  because  the  master  what  balance  is  due.  Hunt 
mortgagee  can  have  such  a  judg-  v.  Dohrs,  39  Cal.  304;  Guy  v.  Frank- 
ment  only  after  he  has  exhausted  lin,  5  Cal.  416.  The  clerk  of  court 
his  security;  and  having  waived  a  may  then  without  further  order 
part  of  the  security,  he  is  not  able  docket  the  judgment  and  issue  a 
to  exhaust  the  security.  Hall  v.  general  execution.  Leviston  v.  Swan, 
Arnott,  80  Cal.  348,  22  Pac.  200.  33  Cal.  480. 

""Code  Civ.  Proc.  1906,  §  726.  "The  decree  may  properly  show 
The  purpose  of  this  statute  is  to  the  amount  due  and  the  sums  yet  to 
compel  the  holder  of  a  mortgage  become  due.  Bank  of  Napa  v.  God- 
to  exhaust  his  security  before  hav-  frey,  77  Cal.  612,  20  Pac.  142.  By 
ing  recourse  to  the  general  assets  express  provision  of  the  code,  §  726, 
of  the  debtor.  Savings  Bank  v.  Cen-  a  party  holding  a  conveyance  from 
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bid,  the  whole  price  paid,  and  whether  subject  to  redemption.  Ee- 
demption  may  be  made  by  the  judgment  debtor,  or  his  successor  in 
interest  in  the  whole  or  any  part  of  the  property  ;^^  or  by  a  creditor 
having  a  lien  by  judgment  or  mortgage  on  the  property,  or  any  part 
of  it.  Such  creditors  are  called  redemptioners.  The  judgment  debtor 
or  redemptioner  may  redeem  within  twelve  months  after  the  sale,  on 
paying  the  purchaser  the  amount  of  his  purchase,  with  one  per  cent. 
per  month  thereon  in  addition,  with  any  taxes  the  purchaser  may  have 
paid,  and,  if  the  purchaser  be  a  creditor  having  a  prior  lien,  the 
amount  of  such  lien  with  interest.*'  If  a  redemptioner  redeem,  the 
judgment  debtor  or  another  redemptioner  may,  within  sixty  days  after 
the  last  redemption,  again  redeem,  on  paying  the  sum  paid  on  the 
last  redemption,  with  two  per  cent,  thereon  in  addition.*^  And  suc- 
cessive redemptions  may  be  made  in  the  same  manner.  If  no  redemp- 
tion be  made  within  six  months  after  sale,  the  purchaser  is  entitled 
to  a  conveyance. 


the  mortgagor,  which  is  not  of  rec- 
ord when  a  foreclosure  action  was 
commenced,  need  not  be  made  a 
party,  but  the  judgment  is  as  con- 
clusive against  him  as  if  he  were 
a  party.  Hibernia  Savings  &c.  Soc. 
v.  Cochran,  141  Cal.  653,  75  Pac. 
315.  See  also  Dinsmore  v.  Westcott, 
25  N.  J.  Eq.  302.  The  existence  of 
the  subsequent  conveyance  upon  the 
record  in  the  proper  office,  when  the 
foreclosure  action  is  commenced,  is 
the  exclusive  test  as  to  whether  the 
holder  thereof  need  be  made  a  party 
defendant.  Redondo  Improv.  Co.  v. 
O'Shaughnessy,  168  Cal.  323,  143 
Pac.  538.  A  mortgagor,  who  con- 
veyed the  mortgaged  premises  after 
the  execution  of  the  mortgage,  is 
not  a  necessary  party  to  foreclosure, 
where  the  relief  granted  is  limited 
to  a  foreclosure  and  sale  of  the 
property,  without  provision  for  a 
deficiency  judgment.  San  Diego 
Realty  Co.  v.  Hill,  168  Cal.  637,  143 
Pac.  1021. 

"  Southern  Cal.  Lumber  Co.  v. 
McDowell,  105  Cal.  99,  38  Pac.  627. 
See  also  Todd  v.  Todd,  164  Cal.  25,5, 
128  Pac.  413. 

""Code  Civ.  Proc.  1906,  §  702.  If 
the  mortgagee  purchases  the  land 
at  the  foreclosure  sale  for  a  sum 
less  than  the  amount  of  the  judg- 
ment, and  takes  judgment  for  the 


deficiency,  the  mortgagee's  grantee, 
pending  the  time  for  redemption,  is 
entitled  as  successor  in  interest  to 
redeem  the  mortgage  without  pay- 
ing the  amount  of  the  deficiency. 
The  mortgagee,  in  such  case,  is  not 
a  creditor  having  a  prior  lien.  Simp- 
son V.  Castle,  52  Cal.  644.  Though, 
at  the  time  of  making  a  mort- 
gage, the  interest  upon  redemption 
money  was  2  per  cent,  per  month 
under  the  code  then  in  force,  a  pay- 
ment of  the  amount  of  the  purchase 
with  1  per  cent,  per  month  to  the 
time  of  redemption,  as  provided  by 
the  amendment  of  the  code,  §  702, 
Laws  of  1897,  is  a  suflicient  pay- 
ment for  the  redemption  of  prop- 
erty sold  under  foreclosure  after 
the  adoption  of  the  amendment. 
Hooker  v.  Burr,  137  Cal.  663,  70 
Pac.  778,  99  Am.  St.  17. 

"Code  Civ.  Proc.  1906,  §  703. 
The  grantee  of  the  judgment  debtor 
is  not  a  redemptioner  under  §  701. 
Phillips  V.  Hagart,  113  Cal.  552,  45 
Pac.  843,  54  Am.  St.  369.  This  sec- 
tion of  the  code  does  not  apply  to 
extinguish  the  sale  on  a  first  mort- 
gage, on  redemption  by  a  junior 
mortgagee  holding  only  the  equi- 
table title  under  a  certificate  issued 
on  a  second  sale  under  such  junior 
mortgage;  for  in  such  case  the 
junior  mortgagee  redeems  from  the 
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A  purchaser  from  the  time  of  sale,  and  a  redemptioner  till  another 
redemption,  is  entitled  to  receive  from  the  tenant  in  possession  the 
rents  of  the  property  sold,  or  the  value  of  the  use  and  occupation. 
The  amount  received  must  be  credited  on  the  redemption  money  to 
be  paid.*°  If  the  purchaser  be  evicted  for  any  irregularity  in  the  sale, 
he  may  recover  the  amount  of  the  purchase-money  with  interest  from 
the  judgment  creditor.^" 

When  a  personal  judgment  is  rendered  against  the  defendant,  and 
also  a  decree  in  equity  awarded  for  the  sale  of  the  property,  the  plain- 
tiff may  pursue  either  remedy,  but  he  can  not  use  both  at  the  same 
time.  If  he  enforce  the  execution  on  the  personal  judgment  first,°°  the 
money  realized  on  it  must  be  applied  upon  it,  and  a  sale  of  the  prop- 
erty under  the  decree  made  for  the  balance,  or  vice  versa.^^  The  per- 
sonal judgment  does  not  become  a  lien  upon  other  real  estate  of  the 
defendant  until  the  mortgaged  property  has  been  sold,  and  the  de- 
ficiency of  the  debt  reported  and  docketed  by  the  clerk  of  the  court.'*  ^ 
It  then  applies  only  for  this  deficiency.^'  When  part  of  the  debt  is  not 
due  at  the  time  of  the  decree,  there  can  be  no  judgment  for  the  re- 
covery of  the  balance  not  due  from  the  defendant.  The  decree  should 
be  so  modified  as  to  exclude  the  recovery  of  the  part  of  the  debt  not 
due.  The  power  of  the  court  under  the  statute  is  exhausted  by  decree- 
ing a  sale  of  the  entire  property  though  only  part  of  the  debt  was 
due.^*  In  all  cases  of  foreclosure  the  attorney's  fee  is  fixed  by  the 
court  in  which  the  proceedings  are  had,  without  reference  to  any  stipu- 
lation in  the  mortgage.°^ 

§  1325.  Colorado.'*'' — Actions  for  the  foreclosure  of  mortgages  of 
real  property  must  be  tried  in  the  county  in  which  the  subject  of  the 
action,  or  some  part  thereof,  is  situated;  provided  that,  where  such 
real  property  is  situated  partly  in  one  county  and  partly  in  another, 

previous  sale  in  his  own  interest  "=  Culver  v.  Rogers,  28  Cal.  520; 
and    adversely    to    the    mortgagor.  Cormerais  v.   Genella,  22   Cal.   116. 
Bristol  V.  Hershey,  7  Cal.  App.  738,  Where  a  deficiency  judgment  is  ren- 
95  Pac.  1040.  dered  on  the  foreclosure  of  a  mort- 
""Code  Civ.  Proc.  1906,  §  707.  gage,   the   proceedings   will  not   be 
"Cide  Civ.  Proc.  1906,  §  708.  stayed  if  the  appeal  bond  fails  to 
^  If  the  plaintiff  takes  a  personal  provide  for  the  payment  of  such  de- 
judgment  only,  and  strikes  out  the  ficiency.     Spence  v.   Scott,   97   Cal. 
prayer  for  a  sale  of  the  premises,  181,  30  Pac.  202;   Johnson  v.  King, 
he  waives  all  right  to  this.     Ladd  91  Cal.  307,  27  Pac.  644. 
V.  Ruggles,  23  Cal.  232.  ""Taggart  v.   San   Antonio  Ridge 
°*Englund  v.  Lewis,  25   Cal.  337.  Ditch  &c.  Co.,  18  Cal.  460. 
"'Rowland  v.  Leiby,  34  Cal.  156;  "''Cassinella  v.  Allen,  168  Cal.  677, 
Rowe  V.  Table  Mountain  Water  Co.,  144  Pac.  746. 
10  Cal.  441.  '» Code  Civ.  Proc.  1896,  §§  25,  252, 
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the  plaintiff  must  bring  his  action  in  the  county  where  the  greater 
portion  of  such  real  estate  is  situate.  The  court  has  power,  by  its 
judgment,  to  direct  a  sale  of  the  incumbered  property,  or  so  much  as 
may  be  necessary,  and  the  application  of  the  proceeds  of  the  sale  to 
the  payment  of  the  costs  of  the  court  and  expenses  of  the  sale  and  the 
amount  due  to  the  plaintiff;  and  if  it  appear  from  the  sheriff's  return 
that  the  proceeds  are  insufficient,  and  a  balance  still  remains  due, 
judgment  is  docketed  for  such  balance  against  the  defendant  or  de- 
fendants personally  liable  for  the  debt,  and  then  becomes  a  lien  on 
the  real  estate  of  such  judgment  debtor,  as  in  other  cases  in  which  exe- 
cution may  be  issued.  No  person  holding  a  conveyance  from  or  under 
the  mortgagor,  or  of  the  property  mortgaged,  or  having  a  lien  thereon, 
which  conveyance  or  lien  does  not  appear  on  record  in  the  proper 
office  at  the  time  of  the  commencement  of  the  action,  need  be  made 
a  party  to  such  action;  and  the  judgment  therein  rendered,  and  the 
proceedings  therein  had,  are  as  conclusive  against  the  party  holding 
such  unrecorded  conveyance  or  lien  as  if  he  had  been  made  a  party  to 
said  action,  and  in  all  respects  have  the  same  force  and  effect.  If  the 
debt  for  which  the  mortgage,  lien,  or  incumbrance  is  held  be  not  all 
due,  so  soon  as  sufficient  of  the  property  has  been  sold  to  pay  the 
amount  due  with  costs  the  sale  must  cease,  and  afterward,  as  often  as 
more  becomes  due  for  principal  or  interest,  the  court  may,  on  motion, 
order  more  to  be  sold.^^  But  if  the  property  can  not  be  sold  in  portions 
without  injury  to  the  parties,  the  whole  may  be  ordered  to  be  sold  in 
the  first  instance,  and  the  entire  debt  and  costs  paid,  there  being  a 
rebate  of  interest  where  such  rebate  is  proper. 

§  1326.  Connecticut.^^ — Mortgages  are  foreclosed  in  a  court  of 
chancery.  The  decree  is  for  a  strict  foreclosure,  whereby  the  title  be- 
comes absolute  in  the  mortgagee,  on  the  mortgagor's  failure  to  re- 
deem within  the  time  limited  by  the  decree,  which  is  usually  from 
two  to  six  months.   There  can  be  no  decree  for  the  sale  of  the  prop- 

254,  in  Session  Laws  1887;   DuBois  deem  the  same  in  the  manner  pre- 

V.  First  Nat.  Bank,  43  Colo.  400,  96  scribed  for  the  redemption  of  lands 

Pac.    169     (effect    of    foreclosure) ;  sold  by  virtue  of  executions  issued 

"Wales   V.   Mower,   44   Colo.   146,   96  upon    judgments    at   common    law; 

Pac.    971     (restraining    foreclosure,  that   is,   the   principal   debtor   may 

decree  of  satisfaction) ;    Dubois  v.  redeem  within  six  months,  and  his 

Bowles,  55   Colo.   312,   134  Pac.   112  creditors  within  nine  months  from 

(prevention  of  sale  by  mortgagee),  the  date  of  sale.    Ann.  Stats.  1891, 

"^The  mortgagor,  his  heirs,  exec-  §§  2547,  2548,  2555. 

utors,    or   administrators,    may   re-  ^Gen.   Stats.   1902,   §§   4122-4126. 
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erty.°*  The  court  may  enforce  a  delivery  of  possession  to  the  mort- 
gagee after  the  time  allowed  for  redemption  has  expired.  Formerly 
a  foreclosure  did  not  preclude  the  mortgage  creditor  from  recovering 
so  much  of  the  claim  as  the  property  mortgaged,  estimated  at  the  ex- 
piration of  the  time  limited  for  redemption,  is  insuflScient  to  satisfy; 
and  the  bringing  of  an  action  upon  such  claim  after  foreclosure  ob- 
tained did  not  open  the  foreclosure.""  The  value  of  the  property  mort- 
gaged, at  the  expiration  of  said  time,  was  ascertained  by  the  court 
before  which  the  action  was  pending;  and  the  creditor  recovered  only 
the  difEerence  between  such  value  and  the  amount  of  his  claim.  But 
in  1878  it  was  provided  that  the  foreclosure  of  a  mortgage  should  be  a 
bar  to  any  further  suit  or  action  upon  the  mortgage  debt  or  obliga- 
tion, unless  the  person  or  persons  who  are  liable  for  the  payment 
thereof  are  made  parties  to  such  foreclosure."^ 

Upon  motion  of  any  party  to  a  foreclosure,  the  court  appoints  three 
disinterested  appraisers,  who  shall,  under  oath,  appraise  the  mort- 
gaged property  within  ten  days  after  the  time  limited  for  redemption 
shall  have  expired,  and  shall  make  written  report  of  their  appraisal 
to  the  clerk  of  the  court  where  said  foreclosure  was  had,  which  report 
shall  be  a  part  of  the  files  of  such  foreclosure  suit,  and  such  appraisal 
shall  be  final  and  conclusive  as  to  the  value  of  said  mortgaged  prop- 
erty; and  the  mortgage  creditor,  in  any  further  suit  or  action  upon  the 
mortgage  debt,  note,  or  obligation,  shall  recover  only  the  difference 
between  the  value  of  the  mortgaged  property  as  fixed  by  such  ap- 
praisal and  the  amount  of  his  claim.  The  court  may  within  ninety 
days  after  the  time  for  redemption  has  expired  render  supplementary 
judgment  for  the  difEerence  between  the  appraisal  and  plaintiff's 
claim.  When  a  mortgage  has  been  foreclosed,  and  the  time  limited  for 
redemption  has  passed,  and  the  title  to  the  premises  has  become  ab- 
solute in  the  mortgage  creditor,  he  must  sign  a  certificate  describing 
the  premises,  the  deed  of  mortgage  on  which  the  foreclosure  was  had, 
the  book  and  page  of  record,  and  the  time  when  the  title  became  abso- 
lute, which  certificate  must  be  recorded  in  the  records  of  the  town 
where  the  premises  are  situated."^   When  the  mortgage  has  been  as- 

™  In  Palmer  v.  Mead,  7  Conn.  149,  originally   in   1833,   there   could  be 

152,  Chief  Justice  Hosmer  spoke  of  no    suit    for    the    balance    without 

a  sale  of  the  mortgaged  premises  on  opening   the    foreclosure.     McEwen 

foreclosure  as  "a  proceeding  never  v.  "Welles,  1  Root  (Conn.)  203, 1  Am. 

admitted  here."    House  v.  Peacock,  Dec.  39. 

84  Conn.  54,  78  Atl.  723    (laches);  "This   provision   applies   only  to 

Pettus  V.   Gault,   81   Conn.   415,   71  foreclosure    proceedings    instituted 

Atl.   509    (attempted  foreclosure  of  after  the   act  took   effect.     Curtiss 

mortgagee's  interest).  v.  Hazen,  56  Conn.  146,  14  Atl.  771. 

""  Previous  to  the  statute,  passed  "'  A  penalty  is  provided  by  §  3013, 
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signed,  the  title  to  the  premises,  upon  the  expiration  of  the  time  lim- 
ited for  redemption  and  on  failure  to  redeem,  vests  in  the  assignee,  in 
the  same  manner  and  to  the  same  extent  as  it  would  have  vested  in 
the  mortgagee,  provided  the  person  so  foreclosing  shall  forthwith 
cause  the  decree  of  foreclosure  to  he  recorded  in  the  records  of  the 
town  where  the  land  lies. 

All  mortgages  executed  after  June  1,  1886,  may,  on  the  written  mo- 
tion of  any  party  to  the  suit,  be  foreclosed  by  a  decree  of  sale  instead 
of  a  strict  foreclosure,  at  the  discretion  of  the  court.''^  When  the  court 
is  of  opinion  that  a  foreclosure  by  sale  should  be  decreed,  it  shall,  in 
and  by  the  judgment  therein,  appoint  a  person  to  make  such  sale  and 
fix  a  day  therefor,  and  shall  direct  whether  the  property  shall  be  sold 
as  a  whole  or  in  parcels,  and  how  such  sale  shall  be  made  and  adver- 
tised; but  in  all  cases  in  which  such  a  sale  is  ordered  the  court  shall 
appoint  three  disinterested  persons,  who  shall,  under  oath,  appraise  the 
property  to  be  sold  and  make  return  of  their  appraisal  to  the  clerk 
of  the  court;  and  the  expense  of  such  appraisal  shall  be  paid  by  the 
plaintiff  and  be  taxed  with  the  costs  of  the  case.  If  after  the  judg- 
ment the  amount  found  to  be  due,  together  with  the  interest  and  the 
costs,  shall  be  paid  to  the  plaintiff  before  the  sale,  all  further  proceed- 
ings in  the  suit  shall  be  stayed. 

When  a  sale  has  been  made  pursuant  to  a  judgment  therefor,  a 
conveyance  of  the  property  sold  shall  be  executed  by  the  person  ap- 
pointed to  make  the  sale,  which  conveyance  shall  vest  in  the  purchaser 
the  same  estate  that  would  have  vested  in  the  mortgagee  or  lienholder 
if  the  mortgage  or  lien  had  been  foreclosed  by  strict  foreclosure,  and 
to  this  extent  said  conveyance  shall  be  valid  against  all  parties  to  the 
cause  and  their  privies,  but  against  no  other  persons,  and  the  court 
may  order  possession  of  the  property  sold  to  be  delivered  to  the  pur- 
chaser. The  proceeds  of  every  such  sale  shall  be  brought  into  court, 
there  to  be  applied,  if  the  sale  be  ratified,  in  accordance  with  the  pro- 
visions of  a  supplemental  judgment  then  to  be  rendered  in  said  cause, 
specifying  the  parties  who  are  entitled  to  the  same,  and  the  amount 
to  which  each  is  entitled;  and  if  any  part  of  the  debt  or  obligation 
secured  by  the  mortgage  or  lien  foreclosed,  or  by  any  subsequent  mort- 
gage or  lien,  was  not  payable  at  the  date  of  the  judgment  of  fore- 
Gen.  Stat.  1888,  Gen.  Stat.  1902,  ered  further  back  than  one  year  pre- 
§  4126,  for  neglect  to  file  the  certifi-  vious  to  the  time  of  suit.  "Wells  v. 
cate.  The  ofiEense  is  complete  at  Cooper,  57  Conn.  52,  17  Atl.  281. 
the  end  of  each  month,  but  under  ■«  Gen.  Stat.  1902,  §§  4141-4147. 
§  1379  the  penalty  can  not  be  recov- 
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closure,  it  shall  nevertheless  be  paid  as  far  as  may  be  out  of  the  pro- 
ceeds aforesaid  as  if  due  and  payable,  with  rebate  of  interest,  how- 
ever, where  such  debt  was  payable  without  interest."* 

If  the  proceeds  of  the  sale  are  not  suflficient  to  pay  in  full  the  mort- 
gage the  deficiency  shall  be  determined  and  a  judgment  rendered 
therefor  against  any  party  liable  who  is  served  with  process.  If  the 
property  shall  have  sold  for  less  than  the  appraisal  no  judgment  shall 
be  rendered  for  the  unpaid  portion  of  the  debt,  nor  shall  the  same  be 
collected  by  any  other  means  until  one-half  of  the  difference  between 
the  appraised  value  and  the  selling  price  has  been  credited  upon  such 
debt. 

§  1328.  Delaware."^ — Foreclosure  is  by  scire  facias.  Fpon  breach 
of  the  condition,  of  a  mortgage  by  nonpayment  of  the  mortgage-money, 
or  nonperformance  of  the  conditions  stipulated  in  such  mortgage,  at 
the  times  and  in  the  manner  therein  provided,  the  mortgagee,  his 
h^eirs,  executors,  administrators,  or  assigns,  may,  in  the  county  where 
the  premises  are  situated,*"  sue  out  a  writ  of  scire  facias,  directed 
to  the  sheriff,  commanding  him  to  make  known  to  the  mortgagor, 
his  heirs,  executors,  or  administrators,  that  he  or  they  show  cause  why 
the  premises  ought  not  to  be  taken  on  execution  for  payment  of  said 
money  and  interest,  or  to  satisfy  the  damages  which  the  plaintiff  shall 
suggest  for  the  nonperformance  of  said  conditions.  The  defendant 
may  plead  satisfaction  or  other  plea  in  avoidance  of  the  deed.*"^  Judg- 
ment is  entered  that  the  plaintiff  have  execution  by  levari  facias,  un- 
der which  the  premises  are  sold,  and,  after  confirmation  of  the  sale 
conveyed  to  the  purchaser,  who  takes  a  title  discharged  of  all  equity 
of  redemption,  and  all  other  incumbrances  made  by  the  mortgagor, 
his  heirs  or  assigns.  Any  overplus  is  rendered  to  the  debtor  or  de- 
fendant. 

"Gen.  Stat.  1902,  §§  4141-4146.  only  necessary  party.  Seals  v.  Chad- 
See  Downey  v.  Moriarty,  81  Conn,  wick,  2  Pennewell  (Del.)  381; 
442,  71  Atl.  581  (Interest  and  Tryon  v.  Munson,  77  Pa.  St.  250; 
costs).  Mervey's  Appeal,  4  Pa.  St.  80;  Ma- 

■^  Rev.  Code  1893,  ch.  Ill,  §§  55-60.  ther  v.   Clark,   1   Watts    (Pa.)    491. 

A  court  of  chancery  also  has  juris-  See   post    §    1333,   Illinois;    §    1353, 

diction  of  a  bill  to  foreclose  a  mort-  Ohio,  and  §  1355,  Pennsylvania, 

gage.    Giles  v.  Lewis,  4  Del.  Ch.  51.  <"  See,    as    to    pleading    in    scire 

"When  the  mortgaged  land  is  In  facias  upon  a  mortgage,  Malsberger 

two  counties  the  writ  may  be  sued  v.  Parsons,  1  Boyce   (Del.)    254,  75 

out  in  either.     Laws  1887,  ch.  221.  Atl.  698;   In  re  Walsh's  Petition,  5 

If  the  mortgagor  be  living  he  is  the  Penn.   (Del.)   94,  58  Atl.  945   (sher- 

only  necessary  party;  if  he  be  dead  iff's  return  "nihil  habet"). 
his  executor  or  administrator  is  the 
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But  if  there  be  no  sale  for  want  of  bidders,  return  is  made  accord- 
ingly, and  thereupon  a  liberari  facias  may  issue,  under  which  the 
officer  delivers  to  the  plaintiff  such  part  of  the  premises  as  shall  satisfy 
his  debt  or  damages  with  interest  and  costs,  according  to  the  valua- 
tion of  twelve  men,  to  hold  to  him  as  his  free  tenement  in  satisfac- 
tion of  his  debt,  or  so  much  of  it  as  the  premises  by  the  valuation 
amount  to.  If  they  fall  short  of  satisfying  the  whole  debt,  the  plain- 
tiff may  have  execution  for  the  residue.  The  execution  and  return 
pass  the  title. 

§  1329.  District  of  Columbia.*'* — Foreclosure  is  under  the  gen- 
eral equity  jurisdiction  of  the  court.  The  only  statutory  provisions 
relating  to  it  are,  that  the  proceedings  to  enforce  any  lien  shall  be  by 
bill  or  petition  in  equity,  and  the  decree,  besides  subjecting  the  thing 
upon  which  the  lien  has  attached  to  the  satisfaction  of  the  plaintiff's 
demand  against  the  defendant,  shall  adjudge  that  the  plaintiff  recover 
his  demand  against  the  defendant,  and  that  he  may  have  execution 
and  sale  thereof  as  at  law;  and  that  publication  may  be  substituted 
for  personal  service  of  process  upon  any  defendant  who  can  not  be 
found.    Deeds  of  trust  are,  however,  almost  exclusively  used."* 

In  proceedings  to  foreclose  a  mortgage,  the  court  may  ascertain 
the  amount  due  either  on  the  hearing  or  through  reference  to  the 
auditor,  such  reference  beiag  a  matter  of  discretion.^" 

§  1330.  Florida. — At  common  law  a  mortgagee  took  legal  title, 
and  foreclosure  was  to  terminate  the  mortgagor's  right  to  redeem, 

«Rev.    Stat.    1874,    §§    787,    808;  304,    27   W.    L.    R.    182;    Loring   V. 

Code  of  Law  1911,   §§  95,  539,  544,  Bartlett,  4  App.  D.  C.  1,  22  W.  L.  R. 

699.    There  must  be  a  decree  in  per-  398;  Anderson  v.  White,  2  App.  D. 

sonam   against  the  debtor  for  the  C.  408,  22  W.  L.  R.  159;   Burke  v. 

balance    remaining    due    after    the  Robinson,  29  W.  L.  R.  654  (surplus 

proceeds  of  the  sale  have  been  ap-  proceeds  of  sale  under  trust  deed); 

plied  to  the  satisfaction  of  the  debt.  Wheeler  v.  McBlaii-,  5  App.  D.  C. 

Dodge  V.  Freedman's   Sav.  &c.  Co.,  375,  23  W.  L.  R.  153  (default  in  in- 

106  U.  S.  445,  27  L.  ed.  206,  1  Sup.  terest).     See,  as  to  inadequacy  of 

Ct.  335;  Shepherd  v.  Pepper,  133  U.  price,  upon  sale  under  trust  deed, 

S.  626,  33  L.  ed.  706,  10  Sup.  Ct.  438.  Hunt  v.  Whitehead,  19  App.  D.  C. 

""Needham  v.   Donaldson,   40  W.  116,  30  W.  L.  R.  223;  Hitz  v.  Jenks. 

L.  R.  828;  Wood  v.  Grayson,  22  App.  16  App.  D.  C.  530,  28  W.  L.  R.  630; 

D   C   432   31  W.  L.  R.  663  (distribu-  Insurance   Co.   v.    Barker,   17    App. 

tion  of  proceeds  of  sale  under  trust  D.  C.  205,  28  W.  L.  R.  799.     The  mort- 

deed) ;  Mercantile  Trust  Co.  v.  Hen-  gagee  in  a  mortgage  with  a  power 

sey  21  App.  D.  C.  38,  31  W.  L.  R.  96  of  sale  can  not  purchase  at  his  own 

(enjoining  sale  under  trust  deed) ;  sale.     Whitaker   v.    Middle   States 

Smith  V.  Olcott,  19  App.  D.  C.  61,  29  Co.,  7  App.  D.  C.  203,  23  W.  L.  R. 

W  L  R.  766;  Eastern  Trust  &c.  Co.  797. 

V.  American  Ice  Co.,  14  App.  D.  C.  ™  Smith  v.  Gilmore,  7  App.  D.  C. 
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but  under  the  statute  the  mortgagee  has  only  a  lien  and  foreclosure 
enforces  the  lien.'^  All  mortgages  are  foreclosed  in  chancery.  The 
original  mortgage  or  a  certified  copy  thereof,  certified  by  the  clerk 
of  the  circuit  court  in  whose  office  it  was  recorded,  shall  be  annexed 
to  the  bill  of  complaint  as  a  part  thereof.^^  When  a  mortgage  includes 
land  lying  in  two  or  more  counties,  it  may  be  foreclosed  in  any  one 
of  said  counties,  and  all  proceedings  shall  be  had  in  that  county,  as  if 
all  the  mortgaged  land  lay  therein,  except  that  notice  of  the  sale 
must  be  published  in  every  county  wherein  any  of  the  lands  to  be  sold 
lie.  After  final  disposition  of  the  suit,  the  clerk  of  the  circuit  court 
shall  forward  a  certified  copy  of  the  entire  record  to  the  clerk  of  the 
circuit  court  of  every  county  wherein  any  of  the  mortgaged  lands  lay, 
to  be  filed  in  the  office  of  such  clerk,  the  costs  of  the  copy  and  of  the 
filing  to  be  taxed  as  costs  in  the  cause.''^ 

§  1331.     Georgia.''* — Foreclosure  may  be  had  by  a  bill  in  equity 
when  the  mode  provided  by  statute  is  inadequate.'^    Mortgages  are 


192,  23  W.  L.  R.  717;  Taylor  v. 
Girard  Life  Ins.  Co.,  1  App.  D.  C. 
209,  21  W.  L.  R.  611. 

"Connor  v.  Connor,  59  Fla.  467, 
52  So.  727. 

"Rev.  Stat.  1892,  §§  1987-1989. 
Concerning  pleadings  in  foreclosure 
proceedings,  see  Chesser  v.  Chesser, 
67  Fla.  6,  64  So.  357;  Delegal  v. 
Delegal,  65  Fla.  190,  61  So.  444;  PM- 
fer  v.  Abbott  (Fla.),  65  So.  869; 
Mitchell  V.  Mason,  65  Fla.  208,  61 
So.  579.  Tbe  copy  must  be  officially 
certified.  Browne  v.  Browne,  17 
Fla.  607,  35  Am.  Rep.  96.  The 
holder  of  the  note  may  discard  the 
mortgage  entirely,  and  bring  an  ac- 
tion on  the  note.  Taylor  v.  Ameri- 
can Nat.  Bank,  63  Fla.  631,  57  So. 
678,  Ann.  Cas.  1914  A,  309.  Where 
a,  mortgagee  holds  two  or  more 
mortgages  upon  the  same  premises, 
they  should  both  be  set  out  in  the 
complaint  and  foreclosed  in  the 
same  action;  only  one  suit  to  fore- 
close both  being  proper.  Key  West 
Wharf  &c.  Co.  v.  Porter,  63  Fla. 
448,  58  So.  599,  Ann.  Cas.  1914  A, 
173. 

"A  foreclosure  decree  merely  en- 
forces the  mortgagee's  lien,  and 
operates  through  a  master's  deed 
to  transfer  the  mortgagor's  title  to 
the    purchaser    at    the    foreclosure 


sale.  Jones  v.  Hiller,  65  Fla.  532, 
62  So.  5^3.  A  final  decree  in  fore- 
closure ordering  defendant  to  pay 
a  certain  amount,  and  that  in  de- 
fault thereof  the  property  be  sold, 
is  not  a  money  decree,  even  though 
the  master  is  directed  to  report  a 
deficiency  to  the  court.  Brevard  N. 
S.  Co.  V.  Commonwealth  Bank  of 
Jacksonville,  67  Fla.  281.  See  also, 
concerning  final  decree,  Florida 
Fert.  Mfg.  Co.  v.  Hodge,  64  Fla.  275, 

60  So.  127;  Buffum  v.  Lytle,  66  Fla. 
355,  63  So.  717;  Key  West  Wharf 
&c.  Co.  V.  Porter,  63  Fla.  448,  58  So. 
599,  Ann.  Cas.  1914  A,  173;  Long- 
don  V.  Wakeley,  62  Fla.  530,  56  So. 
408.  See,  concerning  deficiency  de- 
cree, Snell  V.  Richardson,  67  Fla. 
386,    65    So.    592;    Davis   v.    Simon, 

61  Fla.  588,  55  So.  548;  Christopher 
V.  Mungen,  61  Fla.  513,  55  So.  273. 

"Code  1895,  §§  2743-2752;  Code 
1911,   §§  3276-3285. 

"Moughon  V.  Masterson,  140 
Ga.  699,  79  S.  E.  561;  Lindsey  v. 
Porter,  140  Ga.  249,  78  S.  E.  848; 
Penton  v.  Hall,  140  Ga.  235,  78  S.  E. 
917;  May  v.  Rawson,  21  Ga.  461; 
Dixon  v.  Cuyler,  27  Ga.  248,  251.  A 
remedy  at  law  being  provided,  ju- 
risdiction in  equity  is  lost  when  this 
remedy  is  complete.  There  can  be 
but  one  foreclosure.     Strickland  v. 
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usually  foreclosed  by  petition,  -which  must  be  to  the  superior  court  in 
the  county  where  the  property  is  situated.  But  if  the  mortgaged  prem- 
ises consist  of  a  single  tract  of  land  divided  by  a  county  line,  such 
mortgage  may  be  foreclosed  on  the  entire  tract  in  either  of  the  coun- 
ties in  ■which  part  of  it  lies;  provided,  however,  if  the  mortgagor  re- 
sides upon  the  land,  the  mortgage  must  be  foreclosed  in  the  county  of 
his  residence.'^''  This  is  a  proceeding  at  law.  The  court  grants  a  rule 
nisi  directing  the  principal,  interest,  and  costs  to  be  paid  into  court 
on  or  before  the  first  day  of  the  next  term  immediately  succeeding  the 
one  at  which  the  rule  is  granted,  which  rule  is  published  once  a  month 
for  four  months,  or  served  on  the  mortgagor,  or  his  special  agent  or 
attorney,  at  least  three  months  previous  to  the  time  at  which  the 
money  is  directed  to  be  paid  into  court.'^  At  the  term  at  which  the 
money  is  directed  to  be  paid,  the  mortgagor  may  set  up  and  avail 
himself  of  any  defense  which  he  might  lawfully  set  up  in  an  ordinary 
suit  instituted  on  the  debt  secured  by  such  mortgage.''^  The  issue  is 
tried  by  a  special  jury. 

It  is  not  competent  for  any  third  person  to  interpose  a  defense ;  nor 
will  the  court  itself,  of  its  own  motion,  do  so.'"  "When  the  mortgagor 


Lowry  Nat.  Bank,  140  Ga.  653,  79 
S.  E.  539.  The  judgment  is  bind- 
ing upon  a  purchaser  of  the  equity 
of  redemption,  although  he  was  not 
made  a  party  to  the  proceeding. 
Knowles  v.  Lawton,  18  Ga.  476,  63 
Am.  Dec.  290;  Johnston  v.  Crawley, 
22  Ga.  348,  25  Ga.  316,  71  Am.  Dec. 
173;  Guerin  v.  Danforth,  45  Ga.  493, 
496.  No  parties  to  the  suit  are  nec- 
essary other  than  the  mortgagor 
and  mortgagee.  If  the  rights  of 
other  persons  are  interfered  with, 
they  are  not  allowed  to  interpose 
any  claim  in  the  suit,  but  may 
have  their  remedy  when  the  mort- 
gage execution  is  sought  to  be  en- 
forced against  the  land.  Jackson 
V.  Stanford,  19  Ga.  14;  Howard  v. 
Gresham,  27  Ga.  347.  A  junior 
mortgagee  who  under  the  statute 
can  not  become  a  party  to  the  pro- 
ceedings, is  entitled  to  redeem  after 
the  foreclosure  sale  by  paying  the 
amount  of  the  senior  mortgage 
where  this  is  greater  than  the  price 
for  which  the  property  was  sold  and 
the  costs  of  foreclosure.  American 
Loan  &c.  Co.  v.  Atlanta  Electric 
R.  Co.,  99  Fed.  313.    As  to  jurisdic- 


tion, a  court  in  another  county, 
though  it  be  the  county  of  the  mort- 
gagor's residence,  has  none.  The 
proceedings  of  such  court  would  be 
void.  Hackenhull  v.  Westbrook,  53 
Ga.  285.  The  act  of  1880,  allowing 
mortgages  to  be  foreclosed  in  eq- 
uity, conferred  fuller  powers  upon 
the  court  by  this  mode  of  procedure 
than  it  had  at  law;  and  in  addition 
to  the  foreclosure,  a  personal  de- 
cree may  be  rendered  against  the 
mortgagor.  Clay  v.  Banks,  71  Ga. 
363. 

"Code  1882,  §§  3962-3970. 

"When  the  rule  has  been  made 
absolute  there  is  no  appeal  from  it. 
Clifton  V.  Livor,  24  Ga.  91.  It  need 
not  show  on  its  face  what  particu- 
lar credits  were  allowed  in  fixing 
the  amount  of  the  debt.  Cherry  v. 
Home  Building  &c.  Assn.,  57  Ga.  361. 
A  verdict  for  so  many  dollars  as 
principal,  with  interest,  is  suiS- 
ciently  formal.  Byrd  v.  Turpin,  62 
Ga.  591.  As  to  computation  of  time, 
see  English  v.  Ozburn,  59  Ga.  392. 

"Dixon  V.  Cuyler,  27  Ga.  248. 

'"Sutton  V.  Sutton,  25  Ga.  383; 
Jackson  v.  Stanford,  19  Ga.  14. 
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is  dead,  the  proceeding  may  be  instituted  against  his  execxitor  or  ad- 
ministrator.*" Judgment  is  entered  for  the  amount  due,  and  the  prop- 
erty is  ordered  to  be  sold  in  the  manner  of  a  sale  under  execution, 
from  which  there  is  no  redemption.*^  The  proceeds,  after  paying  the 
mortgage,  are  paid  to  the  mortgagor  or  his  agent.  If  the  mortgage 
is  given  to  secure  a  debt  due  by  instalments,  and  is  foreclosed  before 
they  are  all  due,  and  there  is  a  surplus,  the  court  may  retain  the  funds, 
or  order  the  same  to  be  invested  to  meet  the  instalments  still  un- 
paid.*^ 

§  1331a.  Hawaii. — Foreclosure  is  by  a  proceeding  in  equity  be- 
fore the  circuit  court  judges.  The  court  may  assess  the  amount  due 
upon  the  mortgages  without  the  intervention  of  a  jury  and  may  enter 
a  decree  for  the  amount  awarded. 

All  prior  and  subsequent  creditors  whose  names  are  or  can  be  dis- 
covered by  the  party  foreclosing  a  mortgage,  shall  be  made  parties 
to  his  application,  and  if  discovered  before  the  day  appointed  for  hear- 
ing, they  shall  be  served  with  a  copy  of  the  petition.  Mortgage  cred- 
itors shall  be  entitled  to  payment  according  to  the  priority  of  their 
liens,  and  not  pro  rata,  and  decrees  of  foreclosure  shall  operate  to  ex- 
tinguish the  liens  of  subsequent  mortgages  of  the  same  property, 

^  If  there  is  no  administrator,  and  to  secure  liquidated  demands.  Rich- 
the  equity  of  redemption  has  been  ards  v.  Bibb  County  Loan  Assn.,  24 
assigned,  the  proceeding  should  be  Ga.  198.  The  judgment  is  not  con- 
in  equity.  May  v.  Rawson,  21  Ga.  elusive  against  one  interested  in 
461.  It  is  a  peculiarity  of  the  law  the  property  who  was  not  made  a 
of  Georgia  that  a  proceeding  to  party  to  the  proceedings,  as,  for  in- 
foreclose  a  mortgage  upon  realty,  stance,  one  who  has  purchased  the 
given  by  an  intestate,  would  be  de-  property  prior  to  the  commence- 
feated  by  an  administrator's  sale  ment  of  proceedings.  Upon  the  levy 
regularly  made,  and  that  the  mort-  of  the  execution  he  may  go  behind 
gage  creditor  would  have  to  look  the  judgment,  and  claim  that  the 
to  the  proceeds  of  the  sale  in  the  mortgage  was  barred  by  the  statute 
administrator's  hands.  Newsom  v.  of  limitations.  Williams  v.  Terrell, 
Carlton,  59  Ga.  516.  But  this  rule  54  Ga.  462.  Levy  of  execution  on 
presupposes  a  valid  and  legal  sale,  the  entire  mortgaged  premises,  and 
If  the  sale  be  either  void  or  void-  sale  in  bulk  is  not  illegal.  How- 
able,  the  same  will  be  no  bar.  The  land  v.  Donehoo,  141  Ga.  687,  82 
mortgage  creditor  may  elect  to  rat-  S.  E.  32.  The  mortgagor  may  set 
ify  a  voidable  sale,  and  such  elec-  ofE  damages  for  breach  of  an  inde- 
tion  may  be  made,  so  far  as  the  pendent  contract,  as  a  bar  to  fore- 
executor  is  concerned,  by  continu-  closure.  Mahone  v.  Elliott,  141  Ga. 
ing  to  prosecute  his  pending  pro-  214,  80  S.  E.  713. 
ceeding  to  foreclose  the  mortgage.  *^  A  foreclosure  sale  on  one  instal- 
Reed  v.  Aubrey,  91  Ga.  435,  17  S.  E.  ment  of  the  debt  passes  the  entire 
1022.  title  to  the  property.    There  can  not 

"  See  Dickerson  v.  Powell,  21  Ga.  be  several  foreclosures  of  the  same 

146.    This   proceeding     by   petition  mortgage.     Smith  v.  Bowne,  60  Ga. 

is  not  confined  to  mortgages  made  484. 
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"without  enforcing  prior  mortgages  to  their  right  of  recovery."  The 
surplus  after  payment  of  the  mortgage  foreclosed  shall  be  applied 
pro  tanto  to  the  next  junior  mortgage,  and  so  on  to  the  payment 
wholly  or  in  part,  of  mortgages  junior  to  the  one  assessed.  The  mort- 
gagor, or  any  subsequent  mortgagee,  may  appear  and  answer  matter 
of  fact  or  of  law,  pleadable  in  defense  to  the  application  or  petition 
for  foreclosure,  and  shall  be  allowed  to  show  any  matter  in  legal  or 
equitable  avoidance  of  the  mortgage.*^  In  an  action  by  a  mortgagor 
against  a  mortgagee  for  surplus  arising  from  foreclosure  sale,  the 
fact  that  a  third  person  holds  a  second  mortgage  on  the  premises, 
that  is  not  satisfied,  is  no  defense.^*  A  decree  in  a  suit  to  foreclose 
may  not  provide  for  a  deficiency  judgment  against  the  defendant 
when  action  on  the  note  secured  by  the  mortgage  has  been  barred  by 
limitation.*^  A  foreclosure  sale  should  not  be  made  upon  credit  ex- 
cept by  consent  of  the  parties.  The  complainant  may  become  a  pur- 
chaser at  the  sale.*° 

A  description  of  the  property  in  foreclosure  proceedings,  as  all  the 
right,  title  and  interest  of  the  mortgagor  in  certain  definite  land,  is 
a  sufficient  description,  when  the  same  as  that  of  the  mortgage,  with- 
out alleging  the  amount  of  the  interest.  Upon  foreclosure  of  a  certain 
imdivided  interest  in  land,  a  party  holding  a  mortgage  of  a  different 
undivided  interest  may  not  have  such  mortgage  foreclosed  at  the  same 
time  by  cross-bill.*'^  A  mortgagor  may  not  complain  because  his  inter- 
est in  mortgaged  premises  is  foreclosed  without  joining  a  subsequent 
purchaser  of  a  portion  thereof.**  The  subdivision  of  mortgaged  prop- 
erty by  the  mortgagor  after  execution  of  the  mortgage  does  not  entitle 
him  to  sale  by  lots.*^  Where  a  mortgage  provides  for  foreclosure  upon 
nonpayment  of  interest,  though  there  be  no  provision  that  the  whole 
debt  secured  shall  become  due,  upon  foreclosure  enough  property 
should  be  sold  to  pay  the  whole  debt  and  not  merely  the  interest  due.^" 
A  mortgagor  has  no  right  to  redeem  mortgaged  property  after  sale 
under  foreclosure."^  But  a  foreclosure  sale  may  be  set  aside  for  gross 
inadequacy  of  price  such  as  shocks  the  conscience."^ 

^'Civ.    Laws    1897,    §§    1506-1508;  ^  Polyblank    v.    Kawanankoa,    17 

Rev.  Laws  1905,  §§  1834,  1838,  2169-  Hawaii  82. 

2172.  ^'Desky  v.  Booth,  16  Hawaii  506; 

*"  Near  V.  Bosse,  18  Hawaii  352.  Cooper  v.  Island  Realty  Co.,  16  Ha- 

^'Kipahulu   Sugar  Co.  v.   Nakila,  waii  92. 

20  Hawaii  620.  ™  Cooper  v.  Island  Realty  Co.,  16 

*•  Cooper  V.  Island  Realty  Co.,  16  Hawaii  92. 

Hawaii   506.  "  Brown  v.  Bannister,  15  Hawaii 

^'Hackfeld  v.   Monsarrat,   18   Ha-  271. 

„a,ii  333  "  Smith  v.  Pacific  Heights  R.  Co., 

17  Hawaii  96. 
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Where  a  complainant  in  foreclosure  omitted  to  file  a  replication 
within  the  time  limited,  understanding  that  a  bill  and  answer  com- 
pleted the  pleadings,  the  court  may  grant  leave  to  file  it  afterward;  and 
where  proof  is  necessary  to  a  proper  understanding  of  the  case  and  a 
hearing  upon  the  bill  and  answer  alone  may  work  injustice  to  the  com- 
plainant, and  the  filing  of  a  replication  will  cause  no  injustice  to  the 
respondent,  leave  to  file  one  should  be  granted,  at  least  when  applied 
for  without  unreasonable  delay,  before  the  trial  is  commenced.^* 

§  1332.  Idaho.'* — Actions  for  the  foreclosure  of  mortgages  of  real 
property  must  be  tried  in  the  county  in  which  the  subject  of  the 
action  or  some  part  thereof  is  situated.  There  can  be  but  one  action 
for  the  recovery  of  any  debt,  or  the  enforcement  of  any  right  secured 
by  mortgage  upon  real  estate  or  personal  property,  in  which  action 
the  court  may,  by  its  judgment,  direct  a  sale  of  the  incumbered  prop- 
erty, or  so  much  thereof  as  may  be  necessary,  and  the  application 
of  the  proceeds  of  the  sale  to  the  payment  of  the  costs  of  the 
court  and  the  expenses  of  the  sale,  and  the  amount  due  to  the  plaintifE; 
and  if  it  appear  from  the  sheriff's  return  that  the  proceeds  are  insuffi- 
cient, and  a  balance  still  remains  due,  judgment  can  then  be  docketed 
for  such  balance  against  the  defendant  personally  liable  for  the  debt, 
and  it  becomes  a  lien  on  the  real  estate  of  such  judgment  debtor,  as 
in  other  cases,  on  which  execution  may  be  issued-'^ 

The  decree  must  specify  the  amount  due  the  plaintiff,  to  be  realized 
from  the  mortgaged  property,  so  that  the  clerk  can  issue  an  order  for 
sale  thereon  without  reference  to  other  entries  or  papers.'^  Until  the 
exhaustion  of  the  mortgage  security,  there  can  be  no  money  judgment, 

»=Boweii  V.   Nakuina,  21   Hawaii  become  wholly  valueless.    Clark  v. 

470.  Paddock,    24    Idaho    142,    132    Pac. 

"2  Rev.  Code  1908,   §§   4520-4522  795,  46  L.  R.  A.  (N.  S.)  475.    It  is 

(following    California    legislation),  not  necessary  to  allege  in  the  com- 

» The  mortgagee,  after  bringing  plaint  notice  to  the  mortgagor  that 
his  action  of  foreclosure,  can  not  the  plaintiff  was  elected  to  consider 
maintain  another  and  separate  ac-  the  whole  sum  due  for  default  of 
tion  for  personal  judgment  on  the  payment  for  instalments  of  interest, 
mortgage  debt.  "Winters  v.  Hub.  Broadbent  v.  Brumback,  2  Idaho 
Min.  Co.,  57  Fed.  287.  Concerning  366,  16  Pac.  555.  See  also,  concern- 
sufficiency  of  complaint,  see  McCor-  ing  allowance  of  attorney's  fees,  for 
mick  v.  Brown,  22  Idaho  52,  125  Pac.  foreclosure,  Coolin  v.  Anderson,  26 
197.  The  holder  of  a  note  secured  Idaho  47;  Lewis  v.  Sutton,  21  Idaho 
by  a  mortgage  can  not  maintain  an  541,  122  Pac.  911;  Dahlstrom  v. 
action  at  law  for  collection  of  his  Featherstone,  18  Idaho  179,  110  Pac. 
note,  without  at  the  same  time  and  243. 

in  the  same   action  proceeding  to  ""Vermont   Loan   &c.   Oo.   v.   Mc- 

foreclose    the    mortgage,    unless    it  Gregor,  5  Idaho  510,  51  Pac.  104. 
can  be  shown  that  the  security  has 
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in  an  action  of  foreclosure,  and  a  money  judgment  is  only  entered 
for  the  deficiency.^'' 

No  person  holding  a  conveyance  from  or  under  the  mortgagor  of 
the  property  mortgaged,  or  having  a  lien  thereon,  which  conveyance 
or  lien  does  not  appear  of  record  in  the  proper  office  at  the  time  of  the 
commencement  of  the  action,  need  be  made  a  party  to  such  action; 
and  the  judgment  therein  rendered,  and  the  proceedings  therein  had, 
are  as  conclusive  against  the  party  holding  such  unrecorded  convey- 
ance or  lien  as  if  he  had  been  made  a  party  to  the  action."*  If  there 
be  surplus  money  remaining  after  payment  of  the  amount  due  on  the 
mortgage,  lien,  or  incumbrance,  with  costs,  the  court  may  cause  the 
same  to  be  paid  to  the  person  entitled  to  it,  and  in  the  meantime  may 
direct  it  to  be  deposited  in  court.  If  tke  debt  for  which  the  mortgage, 
lien,  or  incumbrance  is  held  be  not  all  due,  so  soon  as  sufficient  of 
the  property  has  been  sold  to  pay  the  amount  due,  with  costs,  the  sale 
shall  cease;  and  afterward,  as  often  as  more  becomes  due  for  princi- 
pal or  interest,  the  court  may,  on  motion,  order  more  to  be  sold.  But 
if  the  property  can  not  be  sold  in  portions  without  injury  to  the  par- 
ties, the  whole  may  be  ordered  to  be  sold  in  the  first  instance,  and 
the  entire  debt  and  costs  paid,  there  being  a  rebate  of  interest  where 
such  rebate  is  proper.  Eedemption  may  be  had  within  one  year  from 
the  date  of  sale."' 

A  deed  absolute  on  its  face  and  a  contemporaneous  contract  for 
reconveyance  upon  pajrment  of  the  amount  due  the  grantee  consti- 
tutes a  mortgage  and  must  be  foreclosed  in  accordance  with  these 
statutory  provisions.  And  so,  a  trust  deed  given  to  secure  a  debt  pay- 
able at  a  specified  time,  is  a  mortgage,  and  coming  under  the  statute, 
can  not  be  foreclosed  by  notice  and  sale  under  a  power  contained  in 
the  deed.^ 

§  1333.  Illinois. — Mortgages  may  be  foreclosed  in  equity,  al- 
though the  statutory  provisions  relate  chiefly  to  proceedings  by  scire 

»'  Barnes  v.   Buffalo   Pitts  Co.,   6  prior  to  the  passage  of  the  act.  "Wil- 

Idaho  519,  57  Pac.  267.  der  v.  Campbell,  4  Idaho  695. 

"^  Harding    v.    Harker,    17    Idaho  ^  Brown  v.  Bryan,  5  Idaho  145,  51 

341,  105  Pac.  788,  134  Am.  St.  259.  Pac.  995.     See  also  Machold  v.  Far- 

""Laws  1895,  p.  34;    2  Rev.  Code  nan,    20    Idaho    80,    117    Pac.    408 

1908,    §§    4520-4522.     Prior   to   this  (form  of  decree  where  no  applica- 

statute  the  redemption  period  was  tion  is  made  to  foreclose  absolute 

six  months  under  Rev.  Stat,  §  4492.  deed).     The   remedy   upon   a   deed 

This  act  extending  the  time  of  re-  and  agreement  for  reconveyance,  in 

demption  did  not  affect  sales  under  case    of   default,    is    the    statutory 

foreclosures    of    mortgages,    which  foreclosure  and  not  ejectment.  Kel- 

had    been    executed    and    recorded  ley  v.  Leachman,  3  Idaho  392,  29 

Pac.  849. 
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facias,  and  to  sales  under  powers  contained  in  mortgages.^  In  equity 
a  decree  may  be  rendered  for  any  balance  of  money  that  may  be  found 
due  over  and  above  the  proceeds  of  the  sale,  and  execution  may  issue 
for  the  collection  of  such  balance  in  the  same  way  as  when  the  decree 
is  solely  for  the  payment  of  money.  Such  decree  may  be  rendered 
conditionally  at  the  time  of  decreeing  the  foreclosure,  or  it  may  be 
rendered  after  the  sale  and  the  ascertainment  of  the  balance  due.^ 
The  statutory  remedy  for  the  mortgagee  holding  the  legal  title  is 
scire  facias.*  If  default  be  made  in  the  payment  of  a  mortgage  duly 
executed  and  recorded,^  and  if  it  be  payable  by  instalments,  and  the 
last  instalment  has  become  due,  a  writ  of  scire  facias  may  be  sued  out 
of  the  circuit  court  of  the  county  where  the  lands  or  any  part  of  them 
are  situated,  requiring  the  mortgagor  or  his  representatives  to  show 
cause  why  judgment  should  not  be  rendered  for  the  amount  due  un- 
der the  mortgage.* 


'See  post  §  1733. 

'Kurd's  Rev.  Stat.  1913,  ch.  95, 
§  16,  p.  1666.  The  mortgagor  can 
not  complain  that  the  decree  does 
not  direct  him  to  pay  the  amount 
found  due,  but  merely  orders  the 
premises  to  be  sold  in  default  of 
payment.  This  is  the  proper  form 
of  a  decree  in  rem.  Shaffner  v.  Ap- 
pleman,  70  111.  App.  684,  170  111.  281, 
48  N.  E.  978.  Where  the  holder  ot 
a  mortgage  note  files  a  bill  to  fore- 
close, against  all  parties  liable,  and 
obtains  a  decree  for  foreclosure 
against  them,  but  takes  a  deficiency 
decree  after  sale  against  one  only, 
without  disposition  of  the  case  as 
to  the  others,  the  cause  of  action  is 
merged  in  the  decree,  and  the  other 
defendants  are  released.  Travelers' 
Ins.  Co.  V.  Mayo,  70  111.  App.  627, 
170  111.  498,  48  N.  B.  917. 

*  Kurd's  Rev.  Stat.  1913,  ch.  95, 
§§  17-21.  For  form  of  this  writ  see 
Woodbury  v.  Manlove,  14  111.  213; 
approved  in  Osgood  v.  Stevens,  25 
111.  89.  When  foreclosure  is  by 
scire  facias,  subsequent  incum- 
brancers are  cut  oft,  though  not 
made  direct  parties  to  the  proceed- 
ing. Kenyon  v.  Shreck,  52  111.  382; 
Matteson  v.  Thomas,  41  111.  110. 
Failure  or  want  of  consideration 
can  not  be  shown  in  this  proceed- 
ing. Fitzgerald  v.  Forristal,  48  111. 
228;  Woodbury  v.  Manlove,  14  111. 
213.    This  is  a  proceeding  upon  the 


mortgage,  and  must  be  by  the  mort- 
gagee holding  the  legal  title.  It 
does  not  matter  that  the  note  has 
been  assigned.  Camp  v.  Small,  44 
111.  37;  Olds  V.  Cummings,  31  111. 
188. 

°  A  mortgage  not  duly  executed 
and  recorded  can  not  be  foreclosed 
in  this  way;  and  acknowledgment 
is  considered  a  part  of  the  due  exe- 
cution of  it.  Kenosha  &c.  R.  Co.  v. 
Sperry,  3  Biss.   (U.  S.)   309. 

"Kurd's  Rev.  Stat.  1913,  ch.  95. 
§  17.  No  declaration  need  be  filed. 
The  defendant  may  set  off  any  de- 
mand in  his  favor.  Kenderson  v. 
Palmer,  71  111.  579,  22  Am.  Rep.  117. 
No  defense  can  be  interposed  ex- 
cept payment  of  the  mortgage  debt, 
a  release  of  the  lien,  or  that  the 
mortgage  was  never  a  valid  lien. 
Camp  V.  Small,  44  111.  37;  White  v. 
Watkins,  23  111.  480.  Judgment  is 
rendered  for  the  amount  found  due, 
and  the  premises  are  sold  to  satisfy 
it  Such  judgment  does  not  create 
a  lien  on  any  other  lands  than  the 
mortgaged  premises,  nor  is  any 
other  property  of  the  mortgagor 
liable  to  satisfy  the  same  except 
such  other  property  as  the  mortga- 
gor has  given  as  collateral  security 
for  this  purpose.  This  is  purely  a 
proceeding  at  law,  and  is  governed 
by  the  practice  of  courts  of  law  and 
not  of  equity.  Tucker  v.  Conwell, 
67  111.  552;    Woodbury  v.  Manlove,. 
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When  a  sale  is  made  by  virtue  of  an  execution,  judgment,  or  decree 
of  foreclosure,  the  officer  gives  a  certificate  of  sale/  The  owner  of  the 
equity  or  any  person  interested  in  it  may  redeem  at  any  time  vrithin 
twelve  months  from  the  sale,  by  paying  the  amount  bid,  with  interest 
at  the  rate  of  six  per  cent,  per  annum.^  A  judgment  creditor  may 
redeem  after  twelve  months  and  within  fifteen  months  after  the  sale, 
and  there  may  be  successive  redemptions  within  sixty  days  from  the 


14  111.  213.  The  action  must  be 
brought  by  the  person,  who  holds 
the  legal  title  to  the  mortgage,  and 
consequently,  if  the  note  alone  has 
been  assigned,  the  suit  should  be 
brought  by  the  mortgagee.  Camp 
v.  Small,  44  111.  37.  But  the  as- 
signee may  foreclose  by  scire 
facias,  though  the  assignment  has 
not  been  acknowledged.  Honore 
V.  Wilshire,  109  111.  103.  No 
persons  but  the  mortgagor,  or,  in 
case  of  his  death,  his  executor  or 
administrator  are  required  to  be 
made  parties.  If  the  wife  joined  in 
the  mortgage  she  is  a  necessary 
party.  The  mortgagor's  assignee  in 
bankruptcy  is  not  a  necessary  party. 
Gilbert  v.  Maggord,  2  111.  471.  All 
persons  beyond  the  parties  to  the 
suit  are  required  to  take  notice  of 
the  proceedings  and  to  protect  their 
rights.  Chickering  v.  Failes,  26  111. 
507.  Usury  can  not  be  set  up.  Car- 
penter V.  Mooers,  26  111.  162;  nor 
the  want  or  failure  of  consideration. 
Hall  v.  Byrne,  2  111.  140;  McCum- 
ber  V.  Gilman,  13  III.  542.  This 
form  of  foreclosure  can  not  be  used 
in  case  of  a  mortgage  made  to  se- 
cure the  delivery  of  specific  articles. 
It  can  not  be  maintained  till  the 
last  instalment  of  the  mortgage  is 
due,  and  this  fact  should  be  al- 
leged. Any  remedy  before  this 
must  be  sought  by  ejectment,  or  by 
bill  in  chancery.  Osgood  v.  Stevens, 
25  111.  89;  Carroll  v.  Ballance,  26 
111.  9,  79  Am.  Dec.  354;  Day  v. 
Cushman,  2  111.  475;  Fickes  v.  Er- 
sick,  2  Rawle  (Pa.)  166.  The  pur- 
chaser at  a  sale  under  a  judgment 
in  such  action  takes  all  the  inter- 
ests in  the  land  which  the  mortga- 
gor had  when  he  executed  the  mort- 
gage. State  Bank  v.  Wilson,  9  111. 
57.  The  mortgagor,  or  his  grantees 
since  the  mortgage,  may  redeem,  as 
in  the  case  of  an  ordinary  sale  on 


execution.  The  judgment  is  against 
the  property  and  not  against  the 
person.  Osgood  v.  Stevens,  25  111. 
89;  State  Bank  v.  Wilson,  9  111.  57; 
Marshall  v.  Maury,  2  111.  231.  The 
statute  does  not  give  redemption 
from  a  judicial  sale  made  in  execu- 
tion of  a  trust.  Hyman  v.  Bogue, 
135  111.  9,  26  N.  E.  40. 

'Rev.  Stat.  1898,  ch.  77,  §§  16,  19. 
A  certificate  of  purchase  issued  to 
a  person  other  than  the  one  who,  by 
the  sheriff's  return,  is  shown  to  be 
the  purchaser,  is  void.  Dickerman 
V.  Burgess,  20  111.  266. 

'Donovan  v.  National  Life  Ins. 
Co.,  255  111.  349,  99  N.  E.  603  (in- 
adequacy of  amount  bid);  Sledge 
V.  Dobbs,  254  111.  130,  98  N.  E.  243 
(redemption  by  judgment  cred- 
itor) ;  Seligman  v.  Laubheimer,  58 
111.  124.  The  payment  required  is 
the  amount  bid  at  the  sale,  and 
not  the  amount  of  the  mortgage 
debt.  The  construction  of  the  Iowa 
statute  is  different,  requiring  pay- 
ment of  the  amount  of  the  debt  in- 
stead of  the  amount  bid.  Stoddard 
V.  Forbes,  13  Iowa  296;  Johnson  v. 
Harmon,  19  Iowa  56.  The  case  of 
Bradley  v.  Snyder,  14  111.  263,  58 
Am.  Dec.  564,  is  not  contrary  to 
this,  as  the  redemption  in  the  lat- 
ter was  not  strictly  a  statutory 
right.  There  can  be  no  decree  for 
sale  without  redemption.  Parrell 
V.  Parlier,  50  111.  274.  If,  on  fore- 
closure of  a  senior  mortgage,  the 
mortgaged  property  is  bid  in  by  the 
mortgagee  for  less  than  the  mort- 
gage debt,  a  statutory  redemption 
by  a  junior  mortgagee  gives  the  lat- 
ter a  first  lien  on  the  land,  regard- 
less of  the  balance  still  due  the  se- 
nior mortgagee,  since  by  the  fore- 
closure the  lien  of  the  senior  mort- 
gage Is  extinguished.  Ogle  v.  Koer- 
ner,  140  111.  170,  29  N.  E.  563.  A 
bill  to  redeem,  which  does  not  al- 
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last  redemption.®  After  the  expiration  of  the  time  of  redemption  the 
party  entitled  to  possession,  after  a  demand  in  writing,  may  have 
summary  process  to  recover  it.  Until  the  time  allowed  for  redemp- 
tion expires,  and  the  master's  deed  is  executed,  the  owner  of  the  equity 
of  redemption  is  entitled  to  possession.^" 

§  1333a.  Indian  Territory. — Foreclosure  in  this  jurisdiction  before 
it  became  a  part  of  the  state  of  Oklahoma  was  by  proceeding  in  equity. 
All  sales  of  real  property  under  mortgages  and  deeds  of  trust  shall  not 
be  for  less  than  two-thirds  of  the  appraised  value.  If  the  property  does 


lege  that  the  complainant  has  paid 
or  tendered  the  redemption  money 
to  any  one  authorized  to  receive  it, 
is  demurrable.  Hyman  v.  Bogue,  135 
111.  9,  26  N.  B.  40. 

"  Statutes  providing  for  redemp- 
tion will  be  liberally  construed. 
Smith  V.  Wehrheim,  126  111.  App. 
328,  affd.  Wehrheim  v.  Smith,  226 
111.  346,  80  N.  E.  908.  A  purchaser 
of  the  equity  of  redemption  is  al- 
lowed the  twelve  months  for  re- 
demption prescribed  for  the  mort- 
gagor, and  not  the  fifteen  allowed  a 
judgment  creditor.  Dunn  v.  Rodg- 
ers,  43  111.  260.  The  judgment 
creditor,  upon  redemption,  is  sub- 
rogated to  all  the  rights  of  the  pur- 
chaser under  the  foreclosure  sale. 
Lamb  v.  Richards,  43  III.  312.  He 
may  redeem  against  a  second  mort- 
gagee who  has  taken  an  assignment 
of  the  certificate  of  purchase.  Grob 
V.  Cushman,  45  111.  119.  A  junior 
mortgagee  who  purchases  the  cer- 
tificate of  sale  issued  in  a  suit  of 
foreclosure  under  a  senior  mortgage 
can  not  assert  the  lien  of  his  jun- 
ior mortgage  as  against  a  judg- 
ment creditor  who  redeems  from  the 
sale  after  the  junior  mortgagee's 
time  for  redemption  has  expired, 
since  the  judgment  creditor,  by  re- 
deeming, acquires  the  rights  of  the 
senior  mortgagee.  Lloyd  v.  Karnes, 
45  111.  62;  Shroeder  v.  Bauer,  140 
111.  135,  29  N.  E.  560.  A  creditor's 
right  to  redeem  where  the  right  o£ 
homestead  is  waived  in  the  mort- 
gage is  not  affected  by  Laws  1887, 
p.  178,  whose  purpose  is  to  prevent 
a  "specific  release,  waiver,  or  con- 
veyance" of  the  homestead  for  one 
purpose  from  being  used  for  a  dif- 


ferent purpose.  Smith  v.  Mace,  137 
lU.  68,  26  N.  E.  1092.  Where  a 
homestead  has  been  sold  on  foreclo- 
sure of  a  mortgage,  in  which  the 
homestead  estate  is  duly  released, 
and  the  mortgagor  does  not  redeem 
within  the  time  allowed  him  by 
statute  for  that  purpose,  a  judg- 
ment creditor,  who  afterward  re- 
deems and  buys  in  the  property  at 
execution  sale  under  his  judgment, 
takes  title  free  from  the  homestead 
estate,  since  the  effect  of  the  re- 
demption is  to  vest  the  judgment 
creditor  with  the  title  acquired  at 
the  foreclosure  sale.  Herdman  v. 
Cooper,  138  111.  583,  28  N.  E.  1094. 
One  who  purchases  a  master's  cer- 
tificate of  sale,  after  the  holder  has 
made  a  valid  contract  to  sell  it  to 
another,  takes  the  certificate  sub- 
ject to  the  contract.  Chytraus  v. 
Smith,  141  111.  231,  30  N.  E.  450; 
Whitehead  v.  Hall,  148  111.  253,  35 
N.  E.  871.  A  purchaser  whose  cer- 
tificate has  been  barred  by  the  stat- 
ute of  limitations  has  no  equitable 
right  to  a  title.  Peterson  v.  Em- 
merson,  135  111.  55,  25  N.  E.  842; 
Lightcap  V.  Bradley,  186  111.  510, 
535,  58  N.  E.  221.  For  other  cases 
relating  to  redemption  by  the  debtor 
and  judgment  creditors,  see  Bo- 
zarth  v.  Largent,  128  111.  95,  21  N. 
E.  218;  Lightcap  V.  Bradley,  186  111. 
510,  58  N.  E.  221. 

"Kihlholz  f.  Wolfe,  8  Bradw. 
(111.)   371. 

As  to  time  within  which  the  deed 
must  be  given,  see  Act  March  22, 
1872,  Rev.  Stat.  Illinois,  ch.  77, 
§  30;  Peterson  v.  Emmerson,  135 
111.  55.  25  N.  B.  842. 
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not  sell  at  first  offering,  for  two-thirds  of  tae  appraisement,  another 
offering  may  be  made  in  twelve  months  thereafter,  at  which  offering 
the  sale  shall  be  to  the  highest  bidder.  There  may  be  a  redemption  by 
the  mortgagor  at  any  time  within  one  year  from  the  sale  by  payment 
of  the  amount  for  which  the  property  sold,  together  with  ten  per  cent, 
interest  thereon  and  cost  of  sale.^^ 

The  sale  of  mortgaged  property  under  the  mortgage  without  ap- 
praisement is  void.  When  a  mortgagee  sells  property  without  appraise- 
ment and  bids  it  in  himself  his  rights  are  those  of  a  mortgagee  in 
possession,  and  the  mortgage  must  be  foreclosed,  the  balance  after 
satisfying  the  mortgage  being  due  to  the  mortgagor.^^ 

The  decree  ordering  the  sale  should  provide  for  a  commissioner  to 
make  the  sale  and  for  disposition  of  the  proceeds,  but  a  decree  direct- 
ing the  sale  "to  be  made  in  accordance  with  law"  is  sufficient,  as  the 
clerk  of  the  court  is  then  required  to  conduct  the  sale  as  special  com- 
missioner. The  decree  need  not  fix  a  time  within  which  the  judgment 
may  be  satisfied  by  payment  of  the  mortgage  indebtedness.^^ 

§  1334.  Indiana.^* — ^When  default  is  made  in  the  performance  of 
any  condition  contained  in  a  mortgage,^^  the  mortgagee  or  his  assigns 
may  proceed,  by  complaint,^"  in  the  circuit  court  of  the  county  where 

"Ann.  Stats.  1899,  §  3070;  as  to  thereof,  must  be  due  before  fore- 
appraisement,  see  §§  3071-3074.  closure  can  be  had.     Trayser  v.  In- 

"Webb    v.    Hunt,    2    Indian    Ter.  diana    Asbury    University,    39    Ind. 

612.  556.     Mortgages  may  be  foreclosed 

'^  Griffin  v.   Smith,  5   Indian  Ter.  as  each  instalment  of  the  debt  se- 

89.  cured  becomes  due.     Grouse  v.  Hol- 

"  Burns'  Ann.  Stat.  1914,  §§  1151-  man,  19  Ind.  30;  Hunt  v.  Harding, 
1162.  When  all  the  parties  are  11  Ind.  245.  A  mortgage  may  be 
properly  before  the  court  upon  the  foreclosed  on  default  of  annual  in- 
complaint  and  cross-complaint,  the  terest  without  a  provision  in  the 
court  may  adjust  and  settle  the  mortgage  to  that  effect.  Perry  v. 
claims  and  equities  of  all  the  par-  Fisher,  30  Ind.  App.  261,  65  N.  E. 
ties.  Quill  v.  Gallivan,  108  Ind.  235,  935;  Smart  v.  McKay,  16  Ind.  45. 
9  N.  E.  99.  Foreclosure  may  also  be  If  a  mortgage  provides  that  on  fail- 
effected  in  a  proceeding  in  garnish-  ure  to  perform  an  act  the  whole 
ment,  or  by  attachment.  Sharts  v.  debt  secured  shall  become  due,  the 
Await,  73  Ind.  304.  As  to  foreclo-  mortgage  may  be  foreclosed  on  fail- 
sure  of  school-fund  mortgages,  see  ure  to  perform  that  act.  Kohli  v. 
Rev.  Stat.  1888,  §§  4391,  4392;  Hall,  141  Ind.  411,  40  N.  E.  1060; 
Burns'  Ann.  Stat.  1914,  §§  6270,  Moore  v.  Sargent,  112  Ind.  484,  14 
6271;  Richardson  v.  Hedges,  150  N.  E.  466;  Buchanan  v.  Berkshire 
Ind.  53,  49  N.  E.  822;  Bell  v.  Life  Ins.  Co.,  96  Ind.  510;  Jones  v. 
Corbin,  136  Ind.  269,  36  N.  E.  23;  Schulmeyer,  39  Ind.  119;  Andrews 
Haynes  v.  Cox,  118  Ind.  184,  20  N.  v.  Jones,  3  Blackf.  (Ind.)  440. 
E.  758;  Benefiel  v.  Aughe,  93  Ind.  ^''The  form  of  complaint  given  by 
401;  Brown  v.  Ogg,  85  Ind.  234;  statute  is  as  follows:  "A  B  com- 
Willson  V.  Brown,  82  Ind.  471;  Cole  plains  of  C  D,  and  says  that  the  de- 
V.  Miller,  60  Ind.  463.  fendant   executed   a   mortgage   con- 

"The  debt  secured,  or  some  part  veying  to  the  plaintiff  the  tract  of 
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the  land  lies,  to  foreclose  the  equity  of  redemption  contained  in  the 
mortgage.^^    Superior  courts  also  have  jurisdiction  in  foreclosure.^* 

A  sale  of  the  property  must  in  all  cases  be  ordered.  It  is  sufficient 
to  make  the  mortgagee,  or  the  assignee  shown  by  said  record  to  hold 
an  interest  therein,  defendants.^®  It  is  provided  in  the  Code  of  Civil 
Procedure  that  no  mortgage  of  real  estate,  or  instrument  operating  as 
or  having  the  legal  effect  of  a  mortgage,  shall  authorize  the  mortgagee 
to  sell  the  mortgaged  premises,  but  every  such  sale  shall  be  made  un- 
der a  judicial  proceeding.^"  But  under  the  title  of  Conveyance  of 
Lands,  there  is  a  provision  that  where  a  power  to  sell  lands  shall  be 
given  to  the  grantee  in  any  mortgage  or  other  conveyance  intended  to 
secure  the  payment  of  money,  the  power  shall  be  deemed  a  part  of  the 
security,  and  shall  vest  in  any  person  who  shall  become  entitled  to  the 
money  so  secured.^^ 

When  there  is  no  express  agreement  for  the  payment  of  the  sum 
secured  thereby  contained  in  the  mortgage,  or  in  any  separate  instru- 
ment, the  remedy  is  confined  to  the  mortgaged  property.  In  rendering 
judgment  the  court  gives  personal  judgment  against  any  party  to  the 
suit  liable  upon  any  agreement  for  the  payment  of  the  debt  secured, 


land  therein  described,  as  security 
for  the  payment  of  a  debt  evidenced 
by  a  note,  a  copy  of  each  of  which 

is  filed  herewith,  amounting  to ■ 

dollars,  which  yet  remains  unpaid; 

wherefore  he  asks  judgment  for 

dollars,  and  the  foreclosure  of  the 
mortgage,  and  sale  of  the  property, 
or  so  much  thereof  as  may  be  nec- 
essary to  pay  his  debt,  and  for  other 
relief." 

A  copy  of  the  note  and  mortgage 
should  be  made  a  part  of  the  com- 
plaint. Roche  V.  Moffltt,  107  Ind. 
58,  3  N.  E.  940;  Cook  v.  White,  47 
Ind.  104.  There  need  be  but  one 
paragraph  of  a  complaint  to  fore- 
close a  mortgage,  although  there 
are  a  number  of  notes.  Mansfield 
V.  Shipp,  128  Ind.  55,  27  N.  E.  427; 
Hannon  v.  Hilliard,  101  Ind.  310. 
The  complaint  should  contain  a 
definite  description  of  the  mort- 
gaged premises.  Swatts  v.  Bowen, 
141  Ind.  322,  40  N.  E.  1057;  Bayless 
V.  Glenn,  72  Ind.  5;  Rapp  v.  Thie, 
61  Ind.  372;  Bowen  v.  Wood,  35  Ind. 
268;  Nolte  v.  Libbert,  34  Ind.  163; 
Magee  v.  Sanderson,  10  Ind.  261; 
Godfrey  v.  White,  32  Ind.  App.  265, 
69  N.  B.  688. 


"Burns'  Ann.  Stat.  1914,  §  1115. 
If  the  land  lies  in  more  than  one 
county  the  court  of  either  has  ju- 
risdiction. Holmes  v.  Taylor,  48 
Ind.  169.  The  taking  of  judgment 
upon  the  debt  secured  does  not  pre- 
vent a  subsequent  foreclosure  of  the 
mortgage.  Holmes  v.  Hinkle,  63 
Ind.  518. 

"  Noerr  v.  Schmidt.  151  Ind.  579, 
51  N.  E.  332. 

"Burns'  Ann.  Stat.  1914,  §  1152. 
There  can  be  no  foreclosure  except 
by  judicial  sale,  and  therefore  power 
of  sale  mortgages  and  trust  deeds 
are  not  in  general  use.  Strict  fore- 
closure is  not  applicable  to  a  person 
holding  the  legal  title  to  lands. 
Loeb  V.  Tinkler,  124  Ind.  331,  24  N. 
E.  235;  Jefferson  v.  Coleman,  110 
Ind.  515,  11  N.  E.  465. 

*<  Burns'  Ann.  Stat.  1914,  §  1135. 

"•Burns'  Ann.  Stat.  1914,  §  4029. 
When  there  is  an  express  authority 
given  to  the  trustee  to  sell  and  con- 
vey, the  trustee  need  not  apply  to 
the  court  for  authority  to  make  a 
sale.  lies  v.  Martin,  69  Ind.  114. 
See  also  Kintner  v.  Jones,  122  Ind. 
148,  23  N.  E.  701. 
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and  orders  the  mortgaged  premises  lo  be  first  sold  before  levy  of  exe- 
cution upon  other  property  of  the  defendant.''^  Upon  foreclosure  of  a 
mortgage  in  the  circuit  court,  and  payment  and  satisfaction  of  the 
judgment  rendered,  the  clerk  enters  satisfaction  of  the  mortgage  on 
the  records  of  the  county,  where  the  mortgage  \ras  recorded.^^ 

"When  there  is  an  express  written  agreement  for  the  payment  of  the 
money  secured,  either  in  the  mortgage  or  a  separate  instrument,  the 
court  directs,  in  the  order  of  sale,  that  the  balance  due  and  costs  re- 
maining unsatisfied  after  the  sale  of  the  mortgaged  premises,  shall  be 
levied  of  any  property  of  the  mortgage  debtor.^*  A  copy  of  the  order 
of  sale  and  judgment  is  issued  and  certified  by  the  clerk,  under  the 
seal  of  the  court,  to  the  sheriff,  who  proceeds  to  sell  the  mortgaged 
premises,  or  so  much  thereof  as  may  be  necessary  to  satisfy  the  judg- 
ment, interest,  and  costs,  as  upon  execution;  and  if  any  part  remains 
unsatisfied,  the  sheriff  levies  the  residue  of  the  property  of  the  de- 
fendant.^" 

The  plaintiff  can  not  proceed  to  foreclose  his  mortgage  while  he  is 
prosecuting  any  other  action  for  the  same  debt  or  matter  which  is  se- 
cured by  the  mortgage,  or  while  he  is  seeking  to  obtain  execution  of 
any  judgment  in  such  other  action;  nor  can  he  prosecute  any  other 


"Burns'  Ann.  Stat.  1914,  §§  1153. 
1154;  Fletcher  v.  Holmes,  25  Ind. 
458.  See  also  tfnited  States  Co.  v. 
Harris,  142  Ind.  226,  40  N.  E.  1072, 
41  N.  E.  451  (mortgage  securing 
voidable  obligation).  If  there  is  an 
express  promise  in  the  mortgage  to 
pay  the  debt,  such  promise  renders 
the  mortgagor  personally  liable. 
Vansell  v.  Carrithers,  33  Ind.  App. 
294,  71  N.  E.  270.  A  foreclosure  of 
a  mortgage  does  not  extinguish  its 
lien,  but  is  a  continuation  thereof. 
Evansville  Gaslight  Co.  v.  State,  73 
Ind.  219,  38  Am.  Rep.  129;  Lap- 
ping V.  Duffy,  47  Ind.  51.  If  a  per- 
sonal judgment  is  rendered  it  is 
a  lien  upon  all  the  lands  of  the 
defendant  in  the  county.  Fletcher 
V.  Holmes,  25  Ind.  458. 

^Burns'  Ann.  Stat.  1914,  §  1155. 
The  court  may  order  its  clerk  to 
enter  satisfaction  of  a  mortgage. 
Anderson  Bldg.  &c.  Sav.  Assn.  v. 
Thompson,  87  Ind.  278. 

=«  Burns'  Ann.  Stat.  1914,  §  1156. 
There  must  be  a  sale  under  the  de- 
cree, and  the  balance  due  on  the 
judgment  ascertained,  before  other 
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property  of  the  mortgagor  can  be 
levied  upon.  Mitchell  v.  Ringle,  151 
Ind.  16.  50  N.  E.  30,  68  Am.  St.  212; 
Thomas  v.  Simmons,  103  Ind.  538,  2 
N.  E.  203,  3  N.  E.  381.  If  there  is 
no  judgment  over  against  other 
property,  a  subsequent  action  will 
not  lie  for  a  balance  due  on  the 
note  secured  after  a  sale  of  the 
mortgaged  property.  Marshall  v. 
Stewart,  65  Ind.  243. 

« Burns'  Ann.  Stat.  1914,  §  1157. 
It  is  not  necessary  to  make  a  for- 
mal levy  of  the  order  of  sale.  Ew- 
ing  V.  Hatfield,  17  Ind.  513.  If  the 
lands  are  situate  in  different  coun- 
ties, each  tract  must  be  sold  in  the 
county  where  situate.  Holmes  v. 
Taylor,  48  Ind.  169.  The  direction 
of  the  decree  as  to  sale  must  be  fol- 
lowed whether  the  decree  is  proper 
or  not.  Langsdale  v.  Mills,  32  Ind. 
380.  The  mortgaged  property  can 
not  be  claimed  as  exempt  from  sale 
under  the  exemption  laws.  Love  v. 
Blair,  72  Ind.  281.  The  title  of  pur- 
chasers relates  back  to  the  date  of 
the  mortgage.  Jarrell  v.  Brubaker, 
150  Ind.  260,  49  N.  E.  1050;  Paxton 
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action  for  the  same  matter  while  he  is  foreclosing  his  mortgage,  or 
prosecuting  a  judgment  of  foreclosure.''® 

When  the  complaint  is  in  consequence  of  the  nonpayment  of  an 
instalment  of  interest  or  of  the  principal,  and  the  whole  debt  is  not 
due,  it  is  dismissed  on  payment  into  court  at  any  time  before  judg- 
ment of  the  amount  then  due;  if  the  payment  be  made  after  final 
judgment,  proceedings  thereon  are  stayed,  subject  to  be  enforced  upon 
a  subsequent  default.  In  the  final  judgment  the  court  directs  at  what 
time  execution  shall  issue.^'  The  court  in  such  cases  ascertains 
whether  the  property  can  be  sold  in  parcels,  and  if  this  can  be  done 
without  injury,  it  directs  so  much  only  of  the  premises  to  be  sold  as 
will  be  sufficient  to  pay  the  amount  due  on  the  mortgage  with  costs. 
If  the  premises  can  not  be  sold  in  parcels  the  court  orders  the  whole 
to  be  sold,  and  the  proceeds  applied  first  to  the  payment  of  the  prin- 
cipal due,  interest,  and  costs,  and  then  to  the  residue  secured  and  not 
due,  with  a  proper  discount  of  interest.^^ 


V.  Sterne,  127  Ind.  289,  26  N.  E.  557; 
Bateman  v.  Miller,  118  Ind.  345,  21 
N.  E.  292. 

^Burns'  Ann.  Stat.  1914,  §  11B8. 
The  taking  of  judgment  on  the  debt 
secured  does  not  prevent  a  foreclo- 
sure of  the  mortgage  when  no  exe- 
cution has  been  issued.  Jenkinson 
V.  Bwing,  17  Ind.  505;  Hensicker  v. 
Lamborn,  13  Ind.  468.  The  recovery 
of  a  personal  judgment  on  the  debt 
secured  does  not  prevent  the  recov- 
ery of  another  personal  judgment 
on  foreclosure  of  the  mortgage. 
Duck  V.  "Wilson,  19  Ind.  190.  A  per- 
sonal judgment  may  be  taken,  and 
execution  enforced  against  the  other 
property  of  the  debtor,  without  a 
waiver  of  the  mortgage  lien.  Apple- 
gate  V.  Mason,  13  Ind.  75. 

2' Burns'  Ann.  Stat.  1914,  §  1159. 
See  Skelton  v.  Ward,  51  Ind.  46.  A 
personal  judgment  can  not  be  ren- 
dered for  that  portion  of  the  debt 
not  due.  Gall  v.  Fryberger,  75  Ind. 
98;  Skelton  v.  "Ward,  51  Ind.  46. 
When  only  a  portion  of  the  mort- 
gage debt  is  due,  the  decree  should 
specify  such  amount,  also  the 
amount  and  times  when  other  por- 
tions will  become  due,  and  direct 
when  execution  may  issue.  Skelton 
v.  Ward,  51  Ind.  46;  Thompson  v. 
Davis,  29  Ind.  264;  Allen  v.  Parker, 
11  Ind.  504. 


="  Burns'  Ann.  Stat.  1914,  §§  1160- 
1161.  Generally,  when  divisible  the 
premises  should  be  sold  in  parcels. 
Frame  v.  Bell,  16  Ind.  229;  Dale  v. 
Hugh,  16  Ind.  233;  Piel  v.  Brayer, 
30  Ind.  332,  95  Am.  Dec.  699.  This 
statute,  however,  applies  only  to 
cases  where  a  part  of  the  mortgage 
is  not  due.  Harris  v.  Makepeace, 
13  Ind.  560;  Smith  v.  Pierce,  15  Ind. 
210;  Benton  v.  Wood,  17  Ind.  260; 
Denny  v.  Graster,  20  Ind.  20.  If 
the  premises  are  divisible,  the  court 
should  order  only  enough  to  be  sold 
to  satisfy  the  amount  due.  GrifSn 
V.  Reis,  68  Ind.  9;  Wainscott  v.  Sil- 
vers, 13  Ind.  497.  A  sale  in  viola- 
tion of  an  order  directing  sale  in 
parcels  may  be  set  aside.  Merri- 
wether  v.  Craig,  118  Ind.  301,  20  N. 
E.  769.  Whether  the  premises  are 
susceptible  of  division  Is  a  question 
for  the  court  to  decide.  The  court 
must  also  direct  the  order  of  sale. 
A  decree  giving  the  plaintiff  the 
right  to  direct  the  sale  is  erroneous. 
Knarr  v.  Conaway,  42  Ind.  260.  The 
failure  of  the  court  to  determine 
whether  the  premises  are  divisible 
does  not  render  the  order  of  sale 
void;  but  it  may  be  set  aside  on 
seasonable  application.  Cassel  v. 
Cassel,  26  Ind.  90;  Thompson  v. 
Davis,  29  Ind.  264.  The  sale  must 
be  made  according  to  the  statute 
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In  making  sale  the  sherifE  or  other  officer  issues  to  the  purchaser 
a  certificate,  which  entitles  the  holder  of  it  to  a  deed  of  conveyance, 
to  be  executed  by  the  officer  at  the  expiration  of  one  year  from  the 
date  of  the  sale,  if  the  property  has  not  been  previously  redeemed.^® 
The  debtor  is  in  the  meantime  entitled  to  the  possession  of  the  prem- 
ises, but  in  case  they  are  not  redeemd  he  is  liable  to  the  purchaser  for 
their  reasonable  rents  and  profits.^" 

Eedemption  may  be  made  by  any  one  holding  either  the  legal  or 
equitable  title  in  the  property,  at  any  time  within  one  year  from  the 
date  of  sale,  by  paying  to  the  purchaser,  or  to  the  clerk  of  the  court 
from  which  the  order  of  sale  was  issued,  for  the  use  of  the  purchaser, 
the  amount  of  the  purchase-money,  with  interest  at  the  rate  of  eight 
per  cent,  per  annum.^^  When  a  mortgagee  or  judgment  creditor  re- 


in force  when  the  mortgage  was 
executed.  Wolf  v.  Heath,  7  Blackf. 
(Ind.)  154;  Franklin  v.  Thurston, 
8  Blackf.  (Ind.)  160.  If  the  land 
is  situate  in  two  counties,  the  part 
in  each  must  be  sold  at  the  door  of 
the  courthouse  of  the  county  where 
it  is  situated.  Holmes  v.  Taylor,  48 
Ind.  169.  Upon  foreclosure  and  sat- 
isfaction of  judgment  for  the  whole 
debt,  the  clerk  of  the  court  shall 
immediately  enter  satisfaction  on 
the  records  of  the  recorder's  office 
of  the  county.  Acts  1881,  §  715  of 
Civil  Code. 

'"'The  certificate  of  purchase  may 
be  assigned,  and  the  deed  is  then 
made  to  the  assignee.  Splahn  t. 
Gillespie,  48  Ind.  397;  Davis  v. 
Langsdale,  41  Ind.  399.  On  the  de- 
cease of  the  holder  of  the  certificate, 
the  deed  may  be  made  to  his  heirs 
or  devisees.  Sumner  v.  Palmer,  10 
Kich.  L.  (S.  Car.)  38;  McElmurray 
V.  Ardis,  3  Strob.  (S.  Car.)  212; 
Swink  V.  Thompson,  31  Mo.  336. 

^'Rev.   1901,   §§   778,   779. 

■^Rev.  1901,  §  780;  Burns'  Ann. 
Stat.  1914,  §  811.  A  liberal  con- 
struction should  be  given  to  the 
right  of  redemption.  A  holder  of 
one  of  several  mortgage  notes,  who 
has  filed  a  cross-bill  in  proceedings 
by  the  holder  of  another  note,  and 
obtained  a  judgment  for  foreclosure 
as  to  the  note  held  by  him,  may  re- 
deem from  the  foreclosure  sale,  as 
a  judgment  creditor.  Davis  v.  Langs- 
dale,  41  Ind.  399.  A  mortgagee  hav- 
ing a  judgment  for  a  deficiency  may 


also  redeem.  Green  v.  Doane,  57 
Ind.  186.  See  also  Teal  v.  Hinch- 
man,  69  Ind.  379.  As  to  right  of 
junior  mortgagee  to  redeem,  see 
Duesterberg  v.  Swartzel,  115  Ind. 
180,  17  N.  B.  155;  O'Brien  v.  Mofflt, 
133  Ind.  660,  33  N.  B.  616.  If  a 
judgment  creditor  bids  in  land  on 
an  execution  sale  he  is  protected 
from  prior  secret  equities  the  same 
as  if  a  stranger  had  made  the  pur- 
chase. Pugh  V.  Hlghley,  152  Ind. 
252,  53  N.  E.  171,  44  L.  R.  A.  (N.  S.) 
392,  71  Am.  St.  327.  No  redemption 
after  the  lapse  of  a  year.  Gordon 
r.  Lee,  102  Ind.  125,  1  N.  B.  290. 
Satisfaction  of  judgment  may  be 
set  aside  when  the  sale  is  invalid, 
Milburn  v.  Phillips,  143  Ind.  93,  42 
N.  B.  461,  52  Am.  St.  403;  Mehr- 
hofE  V.  Diffenbacher,  4  Ind.  App. 
447,  31  N.  B.  41.  There  is  a  very 
plain  and  marked  distinction  be- 
tween an  estate  in  lands  and  a  title 
to  lands.  An  estate  in  land  is  the 
degree,  quantity,  nature,  or  extent 
of  interest  which  a  person  has  in  it. 
His  title  to  it  is  the  evidence  of  his 
right,  or  of  the  extent  of  his  inter- 
est. A  person  purchasing  lands  at 
a  sale  under  execution,  who  has  ac- 
quired an  equitable  estate  therein 
by  the  failure  of  the  parties  in  in- 
terest to  redeem  within  a  year,  but 
who  has  not  demanded  and  re- 
ceived a  deed  from  the  sherifE,  is 
not  entitled  to  redeem  such  lands 
as  a  person  holding  the  "legal  or 
equitable  title"  thereof  (Rev.  Stat. 
1881,  §  768),  but  must  proceed  to 
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deems,  he  retains  a  lien  on  the  premises  for  the  amount  paid  for  re- 
demption against  the  owner  or  any  junior  incumbrancer.*^ 

§  1335.  lowa.^^ — Foreclosure  in  Iowa  is  a  statutory  proceeding,  in 
which  the  court  will  apply  the  principles  of  both  law  and  equity.^* 
All  deeds  of  trust  and  mortgages  of  real  estate,  whether  they  contain 
a  power  of  sale  or  not,  must  be  foreclosed  by  an  equitable  proceeding 
in  court  in  the  county  in  which  the  property  or  some  part  of  it  is 
situated.'''  If  separate  suits  are  brought  in  the  same  county  on  the 
bond  or  note,  and  on  the  mortgage,  the  plaintiff  must  elect  which  to 
prosecute.*'  Jurisdiction  of  the  parties  must  be  obtained  by  due  per- 
sonal service  of  the  process.*'  Judgment  is  entered  for  the  entire 
amount  found  due,  and  under  a  special  execution  the  property,  or  so 
much  as  is  necessary,  is  sold  to  satisfy  it  with  interest  and  costs.  If 
the  property  does  not  sell  for  enough  to  satisfy  the  judgment,  a  gen- 
eral execution  may  be  issued  for  the  balance,  unless  the  parties  have 
stipulated  otherwise.**    A  personal  judgment  can  not  be  rendered 


redeem  as  a  judgment  creditor  or 
lienholder  (§  772).  Robertson  v. 
Vancleave,  129  Ind.  217,  29  N.  E. 
781.  Where  land  has  been  sold  un- 
der a  decree  foreclosing  several 
mortgages,  there  can  be  no  redemp- 
tion by  the  holder  of  any  one  of 
them,  though  he  received  nothing 
from  the  sale,  the  entire  proceeds 
having  been  required  to  satisfy 
prior  liens.  Horn  v.  Indianapolis 
Nat.  Bank,  125  Ind.  381,  25  N.  E. 
558.  See  also  Lauriat  v.  Stratton, 
11  Fed.  107.     See  ante  §  1069. 

»=  Smith  V.  Moore,  73  Ind.  388. 

^  Code  1897,  §§  3428,  4284-4298. 

^Kramer  v.  Rebman,  9  Iowa  114; 
McDowell  V.  Lloyd,  22  Iowa  448; 
Hartman  t.  Clarke,  11  Iowa  510; 
Packard  v.  Kingman,  11  Iowa  219, 
221. 

=='Code  1897,-  §§  3428,  4284,  4287; 
McDonald  v.  Second  Nat.  Bank,  106 
Iowa  517,  76  N.  W.  1011.  This  pro- 
vision is  not  open  to  the  constitu- 
tional objection  that  it  infringes 
upon  the  right  of  trial  by  jury. 
Clough  V.  Seay,  49  Iowa  111. 

'"But  a  suit  on  the  note  may  be 
brought  in  one  county  and  suit  on 
the  mortgage  in  another.  McDon- 
ald V.  Second  Nat.  Bank,  106  Iowa 
517,  76  N.  W.  1011.  The  taking  of 
a   judgment   on   the   note    secured 


does  not  prevent  the  foreclosure  of 
the  mortgage.  Oilman  v.  Heitman, 
137  Iowa  336,  113  N.  W.  932.  And 
it  has  been  held  that  a  foreclosure 
suit  may  proceed  independently  of 
an  action  on  the  note  secured  by 
the  mortgage.  Smith  v.  Moore,  112 
Iowa  60,  83  N.  W.  813. 

^  The  sworn  return  of  the  officer 
and  admission  of  the  defendant  that 
the  officer  called  to  serve  process 
will  prevail  over  equivocal  evidence 
that  he  induced  the  officer  not  to 
serve.  Bowden  v.  Hadley,  138  Iowa 
711,  116  N.  W.  689.  The  notice  by 
which  an  action  is  commenced  un- 
der the  code,  which  is  required  to 
state  the  cause  of  action  in  general 
terms,  need  not  describe  the  land 
covered  by  the  mortgage,  nor  refer 
to  the  book  or  page  of  the  record 
of  the  mortgage.  Fleming  v.  Ha- 
ger,  121  Iowa  205,  96  N.  "W.  752. 

■"Code  1897,  §§  4289,  4290;  Chit- 
tenden V.  Gossage,  18  Iowa  157; 
Kennlon  v.  Kelsey,  10  Iowa  443; 
Elmore  v.  Hlggins,  20  Iowa  250. 
See  also  Wells  v.  Ordway,  108  Iowa 
86,  78  N.  W.  806,  75  Am.  St.  209; 
Killmer  v.  Gallagher,  107  Iowa  676, 
78  N.  W.  685;  Weil  v.  Churchman. 
52  Iowa  253,  3  N.  W.  38;  Anderson 
V.  Reed,  11  Iowa  177.  It  is  not 
necessary  that  a  personal  judgment 
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against  a  subsequent  purchaser  who  has  not  assumed  the  mortgage.'" 
Where  the  wife  of  the  mortgagor  joins  in  the  mortgage,  but  not  in 
the  note  secured,  she  does  not  become  personally  liable  for  the  debt, 
in  absence  of  a  special  stipulation.*" 

At  any  time  prior  to  the  sale,  a  person  having  a  lien  subsequent  to 
the  mortgage  is  entitled  to  an  assignment  of  all  the  interest  of  the 
holder  of  the  mortgage  on  paying  him  the  amount  secured,  with  in- 
terest and  costs,  together  with  the  amount  of  any  other  liens  of  the 
same  holder  which  are  paramount  to  his.*^  If  there  is  an  overplus 
remaining  after  satisfying  the  mortgage  and  costs,  and  if  there  is  no 
other  lien  upon  the  property,  such  overplus  shall  be  paid  to  the  mort- 
gagor. If  there  are  any  other  liens  on  the  property  sold,  or  other 
payments  secured  by  the  same  mortgage,  they  shall  be  paid  off  in  their 
order.  And  if  the  money  secured  by  any  such  lien  is  not  yet  due,  a 
suitable  rebate  of  interest  must  be  made  by  the  holder  thereof,  or  his 
lien  on  such  property  will  be  postponed  to  those  of  a  junior  date,  and 
if  there  are  none  such  the  balance  will  be  paid  to  the  mortgagor.  As 
far  as  practicable,  the  property  sold  must  be  only  sufficient  to  satisfy 
the  mortgage  foreclosed. 

A  bond,  or  an  agreement  to  convey,  may  be  treated  as  a  mortgage 
and  foreclosed  in  the  same  manner.*^  It  may  be  provided  in  a  con- 
tract to  convey,  that  the  rights  of  the  vendee  shall  be  forfeited  on 
failure  to  pay  as  agreed;*'  and  no  formal  notice  to  the  vendee  under 
the  statute  relating  to  forfeiture  is  necessary  before  instituting  an  ac- 
tion to  foreclose.** 

A  foreclosure  sale  is  subject  to  redemption  in  the  same  manner  as 
a  sale  under  general  execution,*^  and  the  statutory  right  to  redeem 
can  not  be  cut  off  by  agreement  of  the  parties,  nor  by  the  mortgagee's 

be  rendered  for  the  amount  of  the  Wells,  110  Iowa  128,  81  N.  W.  230. 
debt,  and  foreclosure  may  be  had  «Ann.  Code  1888,  §§  4565,  4566; 
against  the  owners  of  the  property.  Code  1897,  §  4297.  But  the  vendor 
though  they  are  not  liable  for  the  may  at  his  election  recover  the  pur- 
indebtedness.  Johnson  v.  Foster,  chase-money  at  law.  Hershey  v. 
68  Iowa  140,  26  N.  W.  39.  Hershey,  18  Iowa  24;   Guest  v.  By- 

''Carleton  v.   Byington,   24   Iowa  ington,  14  Iowa  30;  Arms  v.  Stock- 

172.      But    a   subsequent   purchaser  ton,  12  Iowa  327 ;  Hartman  v.  Clarke, 

who  has  assumed  the  payment  of  11  Iowa  510;  Mullih  v.  Bloomer,  11 

the  mortgage  debt  is  liable  to  a  per-  Iowa  360;  Wall  v.  Ambler,  11  Iowa 

sonal  judgment,  and  parol  evidence  274.     See   also   Blair  v.   Marsh,    8 

is    admissible    to    prove    his    agree-  Iowa  144;  Page  v.  Cole,  6  Iowa  153. 

ment  to  assume  the  debt.    Bowen  v.  •"'Bigler  v.  Jack,  114  Iowa  667,  87 

Kurtz,   37   Iowa  239.  N.  W.  700. 

^  Knox  V.  Moser,  69  Iowa  341,  28  "  Clifton  Land  Co.  v.   Davenport, 

N    W    629;   Reed  v.  King,  23  Iowa  130  Iowa  94,  106  N.  W.  365. 

500  -"Code  1897,  §§  4045-4071. 

"Code  1897,  §  4292.     See  Mast  v. 
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possession,  but  it  exists  until  barred  by  statute.*"  The  owner  of  the 
equity  may  redeem  at  any  time  within  one  year  from  the  day  of  sale, 
and  in  the  meantime  is  entitled  to  the  possession  of  the  property.*^ 
For  the  first  six  months  his  right  to  redeem  is  exclusive ;  but  after  that 
any  creditor  of  his  may  redeem  at  any  time  within  nine  months  from 
the  sale.  Creditors  may  redeem  from  each  other  within  such  time.** 
After  foreclosure  and  prior  to  sale,  the  right  of  the  mortgagor  is  an 
equity  of  redemption,  which  may  be  conveyed,  and  the  grantee,  on 
redeeming  from  the  sale  will  take  the  title  free  from  the  liens  of 
Junior  creditors  who  have  been,  made  parties  to  the  proceedings  and 
failed  to  redeem.*" 

The  terms  of  redemption  are  the  reimbursement  of  the  amount  paid 
by  the  person  who  then  holds  under  the  sale,  together  with  the  amount 
of  his  own  lien,  with  interest  the  same  as  the  lien  redeemed  bears. 
When  redemption  is  made  from  a  mortgagee  whose  debt  is  not  due,  he 
must  rebate  interest  at  the  same  rate.  After  the  expiration  of  nine 
months,  creditors  can  no  longer  redeem  from  each  other,  but  the 
owner  of  the  equity  may  still  redeem  at  any  time  before  the  end  of 
the  year.  If  the  property  is  finally  held  by  a  redeeming  creditor,  his 
lien,  and  the  claim  out  of  which  it  arose,  will  be  held  to  be  extin- 
guished unless  within  ten  days  after  the  nine  months  limited  he  en- 
ters on  the  sale  book  the  utmost  amount  he  is  willing  to  credit  on  his 
claim.   The  mode  of  making  redemption  is  by  paying  the  money  into 

■"Adams  v.  Holden,  111  Iowa  54,  less  and  fruitless  act  of  a  senior 

82  N.  W.  468.  lienholder  redeeming  from  a  junior 

■"  Code  1897,  §  4045.  Ater  the  ex-  lien.  If  a  jvmior  creditor  has,  by 
piration  of  the  year  of  redemption,  redemption  or  otherwise  become 
it  is  too  late  for  the  judgment  debtor  the  holder  of  a  paramount  lien,  jun- 
to redeem  when  he  has  made  no  ior  creditors  thereto  may  redeem 
tender  of  the  amount  due,  nor  therefrom  by  paying  as  provided  in 
brought  it  into  court  before  the  §  3107,  but  not  from  the  junior  lien, 
expiration  of  the  year,  although  he  Lysinger  v.  Hayer,  87  Iowa  335,  54 
had  paid  a  large  amount  of  the  N.  "W.  145.  If  the  owner  of  a  sher- 
debt  which  had  not  been  credited  iff's  certificate  accepts  the  redemp- 
on  the  judgment.  McConkey  v.  tion  money  from  one  who  was  mis- 
Laub,  71  Iowa  636,  33  N.  W.  146.  taken  in  his  belief  that  he  had  a 
As  to  damages  by  the  mortgagee  right  to  redeem,  and  on  discover- 
during  the  year  allowed  for  redemp-  ing  the  mistake  returns  the  money 
tion,  see  Conway  v.  Sherman,  78  to  the  clerk's  oifice  the  next  day, 
Iowa  588,  43  N.  "W.  541.  The  lien  and  afterward  tenders  it  to  the  re- 
ef a  junior  mortgagee,  who  has  not  demptioner,  there-  is  no  equitable 
redeemed  from  a  sale  under  a  se-  assignment  of  the  certificate.  Byer 
nior  mortgage,  is  divested  where  v.  Healey,  84  Iowa  1,  50  N.  W.  70. 
the  grantee  of  the  mortgagor  has  "  Cooper  v.  Maurer,  122  Iowa  321, 
redeemed.  Moody  v.  Funk,  82  Iowa  98  N.  W.  124.  See  also  "Witham  v. 
1,  47  N.  W.  1008.  Blood,  124  Iowa  695,  100  N.  W.  65&; 

"Code  1897,   §§   4045,  4046.     The  Francestown   Sav.    Bank   v.    Silver, 

statute  does  not  authorize  the  use-  l22   Iowa  685,  98  N.  W.  498;    Co- 


999 


RELATING   TO    FOEECLOSUEE   AND   EEDEMPTION 


1335 


the  clerli's  office  for  the  use  of  the  persons  entitled  to  it."*  At  the  end 
of  the  year  the  sherifE  makes  the  deed  to  the  person  entitled  to  it.^^ 
A  mortgagee  holding  two  or  more  mortgages  covering  the  same 
property  after  foreclosing  and  purchasing  the  property  under  his  first 
mortgage  may  redeem  from  himself  by  virtue  of  a  subsequent  mort- 
gage.^^  But  if  without  making  any  reference  in  the  foreclosure  pro- 
ceedings to  subsequent  mortgages  held  by  him,  the  mortgagee  pur- 
chased the  property  at  the  sale,  under  his  first  mortgage,  and  without 
making  any  attempt  to  redeem  from  himself  he  accepts  the  redemption 
money  from  the  owner  of  the  equity,  the  lien  of  his  subsequent  mort- 
gages is  thereby  extinguished,  and  the  redeeming  owner  is  entitled  to 
have  them  released  on  payment  of  the  amount  due  upon  the  fore- 
closure decree.^^ 


operative  Sav.  &c.  Assn.  v.  Kent, 
108  Iowa  146,  78  N.  W.  911. 

""Code  1897,  §§  4050-4056.  See 
Gilbert  v.  Husman,  76  Iowa  241,  41 
N.  W.  3. 

■'"A  junior  mortgagee  redeeming 
more  than  six  and  less  than  nine 
months  after  the  sheriff's  sale,  by 
purchasing  the  certificate,  becomes 
the  absolute  owner  of  the  land,  and 
his  mortgage  Is  fully  satisfied. 
Lamb  v.  Feeley,  71  Iowa  742,  30  N. 
W.  652;  Lamb  v.  West,  75  Iowa  399, 
39  N.  W.  666.  During  such  period 
redemption  may  be  made  between 
the  parties  without  the  aid  of  the 
clerk.  Goode  v.  Cummings,  35  Iowa 
67.  As  to  successive  redemptions 
by  creditors,  see  Woonsocket  Inst, 
for  Sav.  V.  Gouldin,  28  Ted.  900; 
Newell  V.  Pennick,  62  Iowa  123,  17 
N.  W.  472;  George  v.  Hart,  56  Iowa 
706,  10  N.  "W.  265;  Goode  v.  Cum- 
mings, 35  Iowa  67.  The  lien  of  a 
junior  mortgagee,  who  redeems  after 
six  and  before  nine  months  from 
the  foreclosure  of  the  prior  mort- 
gage without  making  the  statement 
of  record  as  to  the  amount  he  is 
willing  to  credit,  is  discharged. 
West  V.  Fitzgerald,  12  Iowa  306,  33 
N.  W.  688.  Notwithstanding  the 
statute  giving  a  right  of  redemp- 
tion, a  confession  of  judgment  au- 
thorizing a  decree  of  foreclosure 
may  contain  an  agreement  that  the 
sale  under  the  decree  shall  be  ab- 
solute,  with    no   right    of  redemp- 


tion. Cook  V.  McFarland,  78  Iowa 
528,  43  N.  W.  519.  A  decree  which 
does  not  allow  time  for  redemp- 
tion is  not  void  so  long  as  it  is 
allowed  to  stand.  Evans  v.  Atkins, 
75  Iowa  448,  39  N.  W.  702. 

»=' Stephens  v.  Mitchell,  103  Iowa 
65;  Wells  v.  Ordway,  108  Iowa  86, 
78  N.  W.  806. 

»=  Wells  V.  Ordway,  108  Iowa  86, 
78  N.  W.  806.  In  Moody  v.  Funk, 
82  Iowa  1,  47  N.  W.  1008,  the  court 
said:  "It  is  the  policy  of  the  law 
to  secure  to  the  debtor,  as  nearly 
as  is  practicable,  the  full  value  of 
his  property  sold  on  execution.  If 
the  execution  creditor  failed  to  bid, 
for  the  land  sold,  a  just  amount, 
the  debtor  should  be  permitted  to 
transfer  his  interest  to  another  for 
a  fair  consideration;  and,  if  his 
grantee  redeems,  the  execution 
creditor  has  no  right  to  complain, 
for  he  might  have  bid  for  the  land 
a  larger  sum.  Nor  is  a  junior  lien- 
holder  prejudiced  by  such  a  trans- 
fer. It  does  not  affect  his  right  to 
redeem  within  the  time  given  him 
by  law,  and,  if  he  is  not  willing  to 
give  more  for  the  land  than  the 
amount  for  which  it  was  sold,  he 
should  not  prevent  the  debtor  from 
realizing  what  he  can  for  his  prop- 
erty." See  also  Kilmer  v.  Gallaher, 
107  Iowa  676,  78  N.  W.  685;  Bevans 
V.  Dewey,  82  Iowa  85,  47  N.  W.  1009; 
Harms  v.  Palmer,  73  Iowa  446,  35 
N.  W.   515. 
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§  1336.  Kansas."* — Foreclosure  is  by  an  equitable  action  under 
the  code.  As  mortgages  can  be  foreclosed  by  equitable  suit  only,  power 
of  sale  mortgages  and  trust  deeds  are  of  no  practical  advantage.  The 
action  is  a  local  one,  and  must  be  brought  in  the  county  in  which  the 
land  is  situated.^^  An  attachment  of  other  property  may  be  made  in 
the  foreclosure  suit,  as  in  other  actions  for  the  recovery  of  money, 
upon  an  affidavit  setting  forth  sufficient  grounds,  among  which  is  the 
insufficiency  of  the  security.^° 

In  actions  to  enforce  a  mortgage,  deed  of  trust,  or  other  lien  or 
charge,  a  personal  judgment  is  rendered,  as  well  to  the  plaintifE  as 
other  parties  having  liens,  for  the  amount  due  with  interest,  and  for 
the  sale  of  the  property  and  application  of  the  proceeds.^'  The  lien 
of  a  personal  judgment  in  a  foreclosure  suit  attaches  to  all  lands  of 
the  judgment  debtor."* 

When  the  same  mortgage  embraces  separate  tracts  of  land  situated 
in  two  or  more  counties,  the  sherifE  of  each  county  must  make  sale  of 
the  land  situated  in  the  county  of  which  he  is  sheriff.  There  can  be  no 
sale  of  the  mortgaged  real  estate,  pledged  or  assigned  as  security,  ex- 
cept in  pursuance  of  a  judgment  of  a  court  of  competent  jurisdiction 
ordering  such  sale."'  The  purchaser  at  a  foreclosure  sale  takes  the 
title  of  all  the  parties  to  the  action.""  Where  a  mortgage  is  foreclosed, 
and  the  sale  made  and  confirmed,  the  purchaser  acquires  an  equitable 
title  to  the  land  although  the  sheriffs  deed  is  not  executed  and  de- 
livered to  him.  The  legal  title  is  held  in  trust  for  the  purchaser,  and 

"Gen.   Stat.   1899,   §   4663;    Gen.  made,  and  the  land  is  offered  for 

Stat.  1909,  §  5992.  sale,  but  no  sale  is  made,  a  new  ap- 

°'  Shields  v.  Miller,  9   Kans.  390,  praisement  can  not  be  made  until 

397;     App     V.     Bridge,     McCahon  the  first  appraisement  is  set  aside. 

(Kans.)    118.  Kline   v.    Camp,   49    Kans.    114,   30 

"Shedd  T.  McConnell,   18   Kans.  Pac.  175.    By  Stat.     1893,  ch.  109, 

594.  §§  1,  2,  26,  a  foreclosure  sale  is  sub- 

"Gen.  Stat.  1909,  §  5992;  Norton  ject  to  redemption  within  eighteen 

V.  Reardon,  67  Kans.  302,  72  Pac.  months  from  the  day  of  sale,  and 

861,  100  Am.  St.  459.  the  owner  is  in  the  meantime  enti- 

°« Lisle  V.  Cheney,  36  Kans.  578,  tied  to  the  possession  of  the  prop- 

13  Pac.  816.  erty,  and  any  contract  in  the  mort- 

''"Gen.  Stat.  1909,  §  5992.    There  gage  waiving  this  right  of  redemp- 

is  no  redemption.    The  sale  cuts  off  tion  is  void.     This  statute  is  not 

all  right.    Kirby  v.  Childs,  10  Kans.  retroactive,  and  therefore  does  not 

639.    An  appraisement  of  real  estate  apply  to  mortgages  made  before  its 

proposed  to  be  sold  under  the  pro-  passage.       Watkins     v.     Glenn,     55 

visions  of  §  453  of  the  Civil  Code  Kans.  417,  40  Pac.  316;   Beverly  v. 

must  be  made  upon  actual  view  had  Barnitz,  55  Kans.  451,  466,  40  Pac. 

subsequent  to  the  time  the  apprais-  325. 

ers  are  called  and  sworn.    Alfred  v.        ""Ferguson    v.    Cloon,    89    Kans. 

Bank,   48   Kans.   124,   29   Pac.   471.  202,  131  Pac.  144,  Ann.  Cas.  1914  D, 

When    an    appraisement   has   been  281. 
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the  record  of  the  foreclosure  proceedings  is  constructive  notice  of  the 
equitable  title  of  the  purchaser  at  foreclosure."^ 

The  suit  is  always  for  the  debt,  whether  the  plaintiff  asks  to  have 
the  mortgaged  property  applied  in  payment  of  it  or  not;  and  the 
judgment  is  always  a  personal  judgment  for  the  debt,  whether  an 
order  is  obtained  to  have  the  property  sold  to  satisfy  the  debt  or  not."^ 
A  judgment  requiring  the  defendant  to  pay  the  debt  and  costs  within 
one  day  after  its  rendition,  and  requiring  the  clerk  on  default  to  is- 
sue a  special  execution  to  sell  the  real  estate  to  satisfy  the  judgment, 
is  not  erroneous  because  no  more  time  is  allowed  him  to  pay  the  money 
before  the  issuing  of  the  special  execution.''^ 

§  1337.  Kentucky.** — Foreclosure  is  made  under  the  jurisdiction 
of  a  court  of  equity.  The  bill  may  be  brought  in  any  county  in  which 
any  part  of  the  mortgaged  land  lies.''^  A  sale  of  the  premises,  or  so 
much  of  them  as  may  be  necessary,  must  in  all  cases  be  decreed.""  Be- 
fore the  code,  the  court  could  not  decree  the  payment  of  any  balance 


'"Bell  v.  Diesem,  86  Kans.  364, 
112  Pac.  335.  Where  a  sheriff's 
deed  under  foreclosure  proceedings 
was  issued  and  recorded  but  no  pos- 
session taken,  the  land  owner  by 
hostile  and  adverse  possession  ac- 
quired title  thereto.  Ellsworth  v. 
Eslick,  91  Kans.  287,  137  Pac.  973. 
A  court  rule  requiring  the  note  and 
mortgage  in  foreclosure  suit  to  be 
filed  before  judgment  is  entered  is 
waived  by  confirmation  of  a  sale 
made  under  a  judgment  entered  be- 
fore the  instruments  were  filed. 
Ekblad  v.  Hanson,  85  Kans.  541,  117 
Pac.  1028. 

"'As  to  foreclosure  of  purchase- 
money  liens  upon  real  estate,  see 
Laws  1901,  ch.  259;  Jenness  v.  Cut- 
ler, 12  Kans.  510;  Lichty  v.  McMar- 
tin,  11  Kans.  565;  Gillespie  v.  Lo- 
vell,  7  Kans.  419,  423. 

<»Blandin  v.  Wade,  20  Kans.  251. 

"Code  of  Practice  1895,  §§  374- 
376,  694,  696.  Power  of  sale  mort- 
gages and  trust  deeds  must  be  en- 
forced by  a  court  of  equity;  but  in 
making  sale  the  court  will  follow 
the  terms  of  the  power.  Campbell 
V.  Johnston,  4  Dana   (Ky.)   178. 

"^  Shields  v.  Yellman,  100  Ky.  655, 
18  Ky.  L.  1092,  39  S.  W.  30;  Hen- 
drix  V.  Nesbitt,  96  Ky.  652,  16  Ky. 
L.  746,  29  S.  W.  627;   Galloway  v. 


Craig,  122  Ky.  447,  29  Ky.  L.  1,  92 
S.  W.  320;  Caufman  v.  Sayre,  41 
Ky.  202;  Owings  v.  Beall,  3  Litt. 
(Ky.)  103;  Shiveley  v.  Jones,  6  B. 
Mon.  (Ky.)  274.  Service  may  be 
made  by  publication,  but  if  the  stat- 
ute in  regard  to  publication  be  not 
complied  with,  the  sale  will  not  di- 
vest the  title  to  the  land.  Mercan- 
tile Trust  Co.  V.  South  Park  Resi- 
dence Co.,  94  Ky.  271,  22  S.  W.  314. 
"'Rudd  V.  Travelers'  Ins.  Co.,  24 
Ky.  L.  2141,  73  S.  W.  759;  Hall  v. 
Metcalfe,  114  Ky.  886,  24  Ky.  L. 
1660,  72  S.  W.  18  (decree  of  sale 
erroneous  when  debt  had  been 
paid) ;  Cochran  v.  Jackman,  21  Ky. 
L.  1830,  56  S.  W.  507  (sale  upon 
unascertained  indebtedness);  Lou- 
isville &c.  R.  V.  Schmidt,  21  Ky.  L. 
556,  62  S.  W.  835;  Albertson  v. 
Prewitt,  20  Ky.  L.  1309,  49  S.  W. 
196;  Doty  v.  Trustees,  12  Ky.  L. 
964,  15  S.  W.  1063,  16  S.  W.  268 
(sale  of  two  tracts).  Formerly, 
under  the  general  jurisdiction  in 
equity,  the  court  might  order  a 
strict  foreclosure.  See  post  §  1547. 
Where  there  are  two  or  more  liens 
and  the  property  can  not  be  divided 
without  impairing  its  value,  the 
sale  can  not  be  made  till  all  the 
liens  mature.  If  all  the  liens  are 
due,  it  is  error,  in  a  proceeding  to 
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found  due  after  the  application  of  the  proceeds  of  sale,  if  the  mort- 
gagee had  a  legal  remedy  for  obtaining  this.'' 

Under  the  code  a  strict  foreclosure  is  forbidden.'*  In  an  action  to 
enforce  a  mortgage  or  lien,  judgment  may  be  rendered  for  the  sale 
of  the  property  and  for  the  recovery  of  the  debt  against  the  defend- 
ant personally.  A  sale  of  the  property  may  be  ordered  without  giving 
time  to  pay  money  or  do  other  act.  Before  ordering  a  sale  of  real 
property  for  the  payment  of  debt,  the  court  must  be  satisfied  by  the 
pleadings,  by  an  agreement  of  the  parties,  by  affidavits  filed,  or  by  a 
report  of  a  commissioner  or  commissioners,  whether  or  not  the  prop- 
erty can  be  divided  without  materially  impairing  its  value;  and  may 
cause  it  to  be  divided,  with  suitable  avenues,  streets,  lanes,  or  alleys, 
or  without  any  of  them.  If  it  be  necessary  to  sell,  for  the  payment  of 
debt,  a  parcel  of  real  property  which  can  not  be  divided  without  ma- 
terially impairing  its  value,  the  officer  shall  sell  the  whole  of  it, 
though  it  bring  more  than  the  sum  to  be  raised;  and  the  court  shall 
make  proper  orders  for  the  distribution  of  the  proceeds.  The  plain- 
tiff in  an  action  to  enforce  a  lien  on  real  property  must  state  in  his 
petition  the  liens,  if  any,  which  are  held  thereon  by  others,  and  make 
the  holders  defendants;  and  no  sale  of  the  property  shall  be  ordered 
by  the  court  prejudicial  to  the  rights  of  the  holders  of  any  of  the 
liens ;  and  when  it  appears  from  the  petition  or  otherwise  that  several 
debts  are  secured  by  one  lien,  or  by  liens  of  equal  rank,  and  they  are 
all  due  at  the  commencement  of  the  action,  or  become  so  before  judg- 
ment, the  court  shall  order  the  sale  for  the  pro  rata  satisfaction  of  all 
of  them ;  but  if  in  such  case  the  debts  be  owned  by  different  persons 
and  be  not  all  due,  the  court  shall  not  order  a  sale  of  the  property  un- 
til tljey  all  mature.  If  all  such  liens  be  held  by  the  same  party,  the 
court  may  order  a  sale  of  enough  of  the  property  to  pay  the  debts  then 
due,  unless  it  appear  that  it  is  not  susceptible  of  advantageous  divi- 
sion; or  that,  for  some  other  reason,  the  sale  would  cause  a  sacrifice 
thereof,  or  seriously  prejudice  the  interests  of  the  defendants.  Every 
sale  made  under  an  order  of  court  must  be  public,  upon  reasonable 
credits  to  be  fixed  by  the  court,  not  less,  however,  than  six  months  for 
real  property;  and  shall  be  made  after  such  notice  of  the  time,  place, 

enforce  one  of  the  liens,  to  order  a  kins,  6  J.  J.  Marsh.  (Ky.)  28;  Mar- 
sale  of  the  property  subject  to  the  tin  v.  Wade,  5  Men.  (Ky.)  77; 
other  liens.  Salyer  v.  Union  Bank,  Downing  v.  Palmateer,  1  Mon.  (Ky.) 
149  Ky.  847,  150  S.  W.  14.  64,  67. 

"Crutchfield    v.    Coke,    6    J.    J.  "Code  1895,  §  375. 
Marsh    (Ky.)    89;    Morgan  v.  Wil- 
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and  terms  of  sale  as  the  order  may  direct  f^  and,  unless  the  order  di- 
rect otherwise,  shall  be  made  at  the  door  of  the  courthouse  of  the 
county  in  which  the  property,  or  the  greater  part  thereof,  may  be  sit- 
uated ;  and  the  notice  of  such  sale  must  state  for  what  sum  of  money 
it  is  to  be  made.  A  lien  exists  on  real  property  sold  under  an  order 
of  court,  as  security  for  the  purchase-money;  and,  upon  payment 
thereof,  the  clerk  releases  the  lien  on  the  margin  of  the  record  of  the 
deed  in  the  office  of  the  clerk  of  the  county  court.'" 

If  the  real  estate  sold  does  not  bring  two-thirds  of  its  appraised 
valuation,  the  mortgagor  and  his  representatives  have  the  right  to  re- 
deem within  a  year,  by  paying  the  purchaser  or  his  representatives  the 
original  purchase-money  and  ten  per  cent,  interest.  The  party  redeem- 
ing takes  a  receipt  from  the  purchaser,  and  deposits  it  with  the  clerk 
of  court  for  record.  If  a  tender  of  the  redemption  money  is  refused, 
or  if  the  purchaser,  his  agent,  or  attorney  does  not  reside  in  the  county 
where  the  land  lies  or  where  the  judgment  was  obtained,  the  money 
may  be  paid  to  the  clerk  of  court  upon  affidavit  of  such  facts.''^ 

§  1338.  Louisiana. — The  civil  law  system  prevails  in  this  state, 
and,  as  this  differs  so  widely  as  regards  the  law  of  mortgages  as  well 
as  in  other  respects  from  the  common-law  system  adopted  in  the  other 
states,  no  attempt  is  made  to  give  any  full  statement  of  the  law  re- 
lating to  mortgages  and  the  foreclosure  of  them.''^  In  general  it  may 
be  said  that  a  mortgage  executed  according  to  the  law  of  this  state 
is  an  authentic  act  before  a  notary  public,  and  imports  a  confession 
of  judgment.  After  the  debt  is  due,  the  mortgage  is  foreclosed  by  in- 
stituting a  regular  suit  and  obtaining  judgment  thereon ;  or  upon  con- 
fession of  judgment  the  court  may  order  the  sheriff  to  proceed  at  once 
to  seize  and  sell  the  mortgaged  property.'**    The  hypothecary  action 

''Code   of  Practice  1895,   §§   374-         "Ooncerning     executory     process 

376,  694-696.     See,  as  to  sufflciency  and   sale,   see   Pellerin   v.    Sanders, 

of    notice.    Barlow    v.    McClintock  116  La.  616,  40  So.  917;  Prevost  v. 

(Ky.),  11  S.  W.  29.  Pellerin,   105   La.   589,   30   So.    144; 

"Code  1895,   §§   696,  699.  Boguille  v.  Faille,  1  La.  Ann.  204. 

"Gen.    Stat.    1903,    §§    2362-2365;  See  also  Fulton  v.  Oertling,  131  La. 

Carroll's   Ky.    Stat.    1915,    §§    2362-  768,  60  So.  238    (venue);   Abbeville 

2365.  Rice    Mill   v.    Shambaugb,    115    La. 

"Merrick's  Rev.  Code  1913,  arts.  1047,  40  So.  453  (seizure  and  sale 
3278-3411.  This  is  a  statutory  rem-  upon  copy  of  mortgage);  Neu- 
edy,  but  does  not  oust  the  equitable  hauser  v.  Barthe,  110  La.  825,  34 
jurisdiction  of  the  United  States  So.  793;  Rogers  v.  St.  Martin,  110 
courts  to  enforce  the  mortgage.  La.  80,  37  So.  137  (notice  and  de- 
Benjamin  V.  Cavaroc,  2  Woods  (U.  mand) ;  Scovel  v.  Levy,  118  La.  982, 
S.)  168.  As  to  rights  of  second  42  So.  642;  Story's  Eq.,  §  1007. 
mortgagee  in  the  surplus,  see  Quer- 
tier  V.  Hille,  18  La.  Ann.  65. 
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by  which  mortgages  are  foreclosed  is  a  real  action,  or  a  proceeding  in 
rem,  whereby  the  property  is  followed  wherever  it  may  be  found.  It 
may  be  instituted  before  a  court  of  ordinary  jurisdiction.  Thirty 
days'  notice  to  the  debtor  must  be  given  as  a  prerequisite  to  the  bring- 
ing of  the  action.'*  If  the  property  does  not  sell  for  enough  to  satisfy 
the  mortgage,  the  mortgagee  becomes  an  ordinary  creditor  for  the  bal- 
ance.'^ A  mortgage  which  contains  the  pact  de  non  alienando  may  be 
enforced  by  proceedings  against  the  mortgagor  alone,  notwithstanding 
the  alienation  of  the  property  whether  voluntary  or  in  proceedings  for 
confiscation.''* 


§  1339.  Maine. — ^A  mortgage  may  be  foreclosed  in  equity,^''  but 
the  modes  provided  by  statute  are  generally  pursued.  These  are  by 
entry  and  possession,  by  advertisement,  and  by  writ  of  entry.'* 

The  mortgagor  or  any  person  claiming  under  him  may  redeem  at 
any  time  within  three  years  after  the  mortgagee  has  obtained  posses- 
sion by  entry  or  by  action,  or  after  the  first  publication  of  notice,  or 
the  service  of  it,  as  provided  in  that  mode  of  foreclosure;  but  when 
the  mortgagor  and  mortgagee  have  in  the  mortgage  agreed  upon  a  less 
time,  but  not  less  than  one  year,  in  which  the  mortgage  shall  be  fore- 


"  Gentls  V.  Blasco,  15  La.  Ann. 
104;  Taylor  v.  Pearce,  15  La.  Ann. 
564. 

'°  Salzman  v.  Creditors,  5  Rob. 
(La.)  241.  In  order  to  make  a 
valid  sale  of  land  under  a  foreclo- 
sure of  a  mortgage,  it  is  indispensa- 
bly necessary  in  all  parishes,  ex- 
cept Jefferson  and  Orleans,  that 
there  should  be  an  actual  seizure 
of  the  land;  not  perhaps  an  actual 
turning  out  of  the  party  in  posses- 
sion, but  some  taking  possession  of 
it  by  the  sheriff,  not  merely  con- 
structively. Watson  v.  Bondurant, 
21  Wall.  (U.  S.)  123,  22  L.  ed.  509. 
As  to  where  the  sale  should  take 
place,  see  Walker  v.  Villavoso,  26 
La.  Ann.  42;  Stockmeyer  v.  Tobin, 
139  U.  S.  176,  35  L.  ed.  123,  11  Sup. 
Ct.  504.  As  to  the  disposition  of 
the  surplus,  see  Quertier  v.  Hille, 
18  La.  Ann.  65;  Lacoste  v.  West,  19 
La.  Ann.  446.  A  mortgage  or  deed 
of  trust  executed  in  another  state 
on  property  in  Louisiana,  to  secure 
the  payment  of  promissory  notes, 
takes  effect  as  a  conventional  mort- 
gage, and  may  be  enforced  as  such 
under    the    Jurisprudence    of    that 


state.  Pickett  v.  Foster,  36  Fed. 
514.  Mere  informalities  or  irregu- 
larities in  the  sale  are  not  sufficient 
ground  for  setting  it  aside.  Stock- 
meyer V.  Tobin,  139  U.  S.  176,  35  L. 
ed.  123,  11  Sup.  Ct.  504. 

"Shields  v.  Schiff,  124  U.  S.  351, 
31  L.  ed.  445,  8  Sup.  Ct.  510;  New 
Orleans  Nat.  Banking  Assn.  v.  Le 
Breton,  120  U.  S.  765,  30  L.  ed.  821, 
7  Sup.  Ct.  772;  Avegno  v.  Schmidt, 
113  U.  S.  293,  28  L.  ed.  976,  5  Sup. 
Ct.  487. 

"Laws  1891,  eh.  91;  Rev.  Stat. 
1903,  ch.  92,  p.  794.  See  also  ch. 
79,  §  6,  p.  677;  Spencer  v.  Kimball, 
98  Maine  499,  57  Atl.  793.  See  ante 
§  1239. 

"  Powers  V.  Hambleton,  106  Maine 
217,  76  Atl.  675;  Plummer  v. 
Doughty,  78  Maine  341,  5  Atl.  526; 
Brown  v.  Bates,  55  Maine  520,  92 
Am.  Dec.  613  (writ  of  entry  by  as- 
signee);  Dyer  v.  Toothaker,  51 
Maine  380;  Lyford  v.  Ross,  33 
Maine  197;  Chase  v.  Palmer,  25 
Maine  341;  Ireland  v.  Abbott,  24 
Maine  155;  Shaw  v.  Gray,  23  Maine 
174.  See  ante  §§  1238,  1239,  1277. 
Laws   1887.,   ch.   129,   provide   that 
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closed,  redemption  must  be  had  accordingly/*  Such  redemption  ap- 
plies to  each  and  all  the  modes  prescribed  by  statute  for  the  fore- 
closure of  mortgages  of  real  estate.  After  payment  or  tender  of  the 
amount  due  on  the  mortgage,  a  bill  in  equity  may  be  maintained  for 
redemption  and  to  compel  the  mortgagee  to  release  his  right.  "When 
the  bill  is  founded  on  a  tender  made  before  the  commencement  of  the 
suit,  it  must  be  commenced  within  one  year  after  the  tender.*" 

§  1340.  Maryland.^^ — Mortgages  are  foreclosed  by  suit  in  chan- 
cery, in  wliich  there  may  be  a  decree  that,  unless  the  debt  and  costs 
are  paid  by  the  time  fixed  by  the  decree,  there  shall  be  a  sale  of  the 
property,  or  of  so  much  of  it  as  may  be  necessary.^  ^  This,  however, 
is  merely  a  cumulative  remedy,  and  does  not  do  away  with  a  strict 
foreclosure.  The  heirs  of  the  mortgagee  need  not  be  made  parties  to 
the  bill,  but  any  decree  upon  a  bill  filed  by  the  executor  or  adminis- 
trator of  the  mortgagee  has  the  same  effect  as  if  his  heirs  were  parties 
to  it.  The  sale  is  made  in  the  county  or  city  where  the  premises  are 
situated;  but  if  situated  in  more  than  one  county  the  sale  may  be 
made  in  either.  There  is  no  redemption.*^ 


where  a  mortgage  secures  an  agree- 
ment other  than  that  for  the  pay- 
ment of  money,  an  attaching  cred- 
itor may  file  a  bill  to  ascertain  the 
condition  of  the  mortgage,  and  may 
have  a  decree  enabling  him  to  fulfil 
it,  and  pending  such  bill  there  shall 
be  no  foreclosure.  This  provision 
is  void  as  to  the  mortgages  made 
before  its  enactment,  as  impairing 
the  obligations  of  contracts.  Phln- 
ney  v.  Phinney,  81  Maine  450,  17 
Atl.  405. 

"Rev.  Stat.  1903,  ch.  92,  §  7,  p. 
795;  Sposedo  v.  Merriman,  111 
Maine  530,  90  Atl.  387;  Carll  v. 
Kerr,  111  Maine  365,  89  Atl.  150; 
Miller  v.  "Ward,  111  Maine  134,  88 
Atl.  400,  49  L.  R.  A.  (N.  S.)  122; 
Dow  V.  Bradley,  110  Maine  249,  85 
Atl.  896;  Bailey  v.  Myrick,  36 
Maine  50.  The  right  to  redeem  first 
accrues  when  the  debt  secured  be- 
comes payable.  Phillips  v.  Sin- 
clair, 20  Maine  269.  An  agreement 
limiting  the  time  of  redemption  to 
one  year,  inserted  in  a  mortgage, 
will  bind  the  mortgagee  without  his 
signature;  nor  need  the  agreement 
be  inserted  in  notice  of  foreclosure. 
Stowe  V.  Merrill,  77  Maine  550. 


'"For  proceedings  to  redeem,  see 
Rev.  Stat.  1903,  ch.  92,  §§  15-23. 

»il  Ann.  Code  1911,  art.  16,  §  217, 
p.  424.  As  to  foreclosure  sales  in 
Baltimore  city  or  county,  see  1  Pub. 
Local  Laws  1888,  p.  501;  Murgui- 
ondo  V.  Hoover,  72  Md.  9,  18  Atl. 
907. 

*^This  provision,  that  the  court 
may  decree  a  sale  unless  a  debt  be 
paid  by  a  day  fixed  in  the  decree, 
may  be  waived  by  the  mortgagor  in 
his  answer,  or  by  previous  assent  in 
the  mortgage  itself;  as  by  a  stipu- 
lation that  upon  any  default  the 
mortgagee  "may  forthwith  foreclose 
this  mortgage  and  sell  the  prop- 
erty." Dorsey  v.  Dorsey,  30  Md. 
522,  96  Am.  Dec.  633. 

*■  Commercial  Bldg.  &c.  Assn.  v. 
Robinson,  90  Md.  615,  45  Atl.  449; 
Ing  v.  Cromwell,  4  Md.  31;  Eichel- 
berger  v.  Harrison,  3  Md.  Ch.  39; 
Andrews  v.  Scotton,  2  Bland.  (Md.) 
629,  667.  See  also  McDonald  v. 
Workingmen's  Bldg.  Assn.,  60  Md. 
589  (personal  decree) ;  Edgecombe 
Park  Co.  v.  Finney,  121  Md.  320,  88 
Atl.  143;  American  Bonding  Co.  v. 
State,  120  Md.  305,  87  Atl.  922  (in- 
junction against  foreclosure) ;    Car- 
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When  any  suit  is  instituted  to  foreclose  a  mortgage,  the  court  may 
decree  that,  unless  the  debt  and  costs  be  paid  by  a  day  fixed  by  the  de- 
cree, the  property  mortgaged,  or  so  much  thereof  as  may  be  necessary 
for  the  satisfaction  of  said  debt  and  costs,  shall  be  sold,  and  such  sale 
shall  be  for  cash,  unless  the  plaintiff  shall  consent  to  a  sale  on  credit; 
and  if  upon  the  sale  under  such  decree  of  the  whole  mortgaged  prop- 
erty the  net  proceeds  thereof,  after  the  costs  allowed  by  the  court 
are  satisfied,  shall  not  suffice  to  satisfy  the  mortgage  debt  and  accrued 
interest,  as  this  shall  be  found  by  the  judgment  of  the  court  upon  the 
report  of  the  auditor  thereof,  the  court  may,  upon  the  motion  of  the 
plaintiff,  enter  a  decree  in  personam  against  the  mortgagor,  or  other 
party  to  the  suit  who  is  liable  for  the  payment  thereof,  provided  the 
mortgagee  would  be  entitled  to  maintain  an  action  at  law  upon  the 
covenants  contained  in  said  mortgage  for  said  residue  of  the  said  mort- 
gage debt  so  remaining  unsatisfied  by  the  proceeds  of  such  sale,  which 
decree  shall  ha^e  the  same  effect  as  a  judgment  at  law,  and  may  be 
enforced  only  in  like  manner  by  a  writ  of  execution  in  the  nature  of  a 
writ  of  fieri  facias  or  otherwise.'* 

§  1341,  Massachusetts. — ^The  statutes  provide  for  foreclosure,  upon 
breach  of  condition,  by  peaceable  entry  and  three  years'  possession,  or 
by  a  legal  action  for  possession;  also  for  foreclosure  by  sale  under  a 
power.' ^  A  mortgagee  who  has  entered-  to  foreclose  and  remains  in 
possession  may  nevertheless  maintain  a  writ  of  entry  against  the  mort- 

roll  V.  Hutton,  88  Md.  676,  41  Atl.  the  amount  due,  and  the  decree  will 

1081    (sale  in  parcels) ;    Hughes  v.  stand  as  security  for  other  instal- 

Riggs,  84  Md.  502,  36  Atl.  269   (sale  ments  as  they  fall  due;    and  if  it 

in  parcels);   Richardson  v.  Swings,  can  not  be  sold  in  parcels,  the  court 

86  Md.  663,  39  Atl.  100  (foreclosure  may  order  it  sold   entire,   and  the 

by  assignee   of  part  of  debt).     A  whole  debt  paid,  with  a  rebate  of 

party  has  no  right  to  redeem  who  interest  for  sums  not  due.     Peyton 

has    no    interest    in    the    property  v.  Ayres,  2  Md.  Ch.  64. 
mortgaged.    Baldwin  v.  Francis,  118        ^  Laws  1902,  ch.  187,  p.  1641.  At- 

Md.  177,  84  Atl.  346;  Kent  Bldg.  &c.  kins  v.   Atkins,   195   Mass.   124,   80 

Co.  V.  Middleton,  112  Md.  10,  75  Atl.  N.  E.  806,  11  L.  R.  A.  (N.  S.)   273, 

967;    McNiece    v.    Eliason,    78    Md.  122  Am.  St.  221;  Long  v.  Richards, 

168,  27  Atl.  940.     A  party  who  is  a  170  Mass.  120,  48  N.  E.  1083,  64  Am. 

vendee  of  the  mortgaged  property,  St.  281;    Trustees  of  Smith  Chari- 

under  an  option  from  the  mortga-  ties  v.  Connolly,  157  Mass.  272,  31 

gor,    has    a    right    to    redeem    the  N.  E.  1058;  Tomson  v.  Tappan,  139 

property,  and  to  make  a  tender  to  Mass.  506,  1  N.  E.  924;   Cochran  v. 

the  mortgagor,  if  the  sale  has  been  Goodell,  131  Mass.   464;    Thompson 

advertised.    Wingert  v.  Brewer,  116  v.   Vinton,   121   Mass.   139;    Tucker 

Md.  518,  82  Atl.  157.  v.  Fenno,   110  Mass.   311;    Fletcher 

"Pub.  G.  L.  1888,  art.  16,  §  187.  v.   Gary,   103   Mass.   475.     See   also 

If  the  mortgage  is  payable  by  instal-  Nathan  Miller  &  Sons  v.  Blinn,  219 

ments,  a  sale  will  be  decreed  of  so  Mass.  266    (foreclosure  by  adminis- 

much  of  the  property  as  will  pay  trator). 
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gagor  to  foreclose  the  mortgage.*"  Poreclosure  in  equity  is  very  rare. 
In  the  absence  of  special  facts  calling  for  equitable  relief  a  court  of 
equity  has  no  jurisdiction  to  decree  a  foreclosure  and  sale  of  real 
estate  conveyed  by  a  mortgage  deed  which  does  not  contain  a  power  of 
sale.^^ 

§  1342.  Michigan.** — In  this  state  mortgages  can  be  foreclosed  by 
statutory  publication  or  by  a  foreclosure  suit  in  chancery.  The  juris- 
diction of  equity  is  purely  statutory.  *°  A  power  of  sale  is  not  a  neces- 
sary part  of  a  mortgage,  though  usually  included,  and  foreclosure  and 
sale  may  be  decreed  without  it,  on  breach  of  condition.^"  The  omission 
of  a  power  of  sale  merely  limits  the  mode  of  foreclosure  to  a  bill  in 
equity.'^  Bills  for  foreclosure  are  iiled  in  the  circuit  court  in  chancery 
of  the  county  where  the  premises,  or  any  part  of  them,  are  situated. 
The  court  has  power  to  decree  a  sale  of  the  mortgaged  premises,  or 
such  part  of  them  as  may  be  sufficient  to  discharge  the  amount  due  on 
the  mortgage,  and  the  costs  of  suit ;  but  no  lands  are  to  be  sold  within 
six  months  after  the  filing  of  the  bill  of  foreclosure."^     If  redemp- 


««Beavin  v.  Gove,  102  Mass.  298. 

^Hallowell  v.  Ames,  165  Mass. 
123,  42  N.  E.  558,  Knowlton,  J., 
said:  "No  case  In  this  common- 
wealth is  known  in  which  a  sale 
has  been  decreed  by  a  court  of 
equity  so  as  to  accomplish  a  fore- 
closure in  less  than  three  years,  in 
the  absence  of  special  provisions  in 
the  mortgage  authorizing  a  sale. 
To  hold  that  the  general  language 
of  the  later  statutes  in  regard  to 
equity  jurisdiction  has  repelled  or 
modified  the  statutes  in  regard  to 
mortgages  would  give  it  a  force  be- 
yond the  probable  intention  of  the 
legislature."  See  also  Lane  v. 
Flint,  217  Mass.  96,  104  N.  B.  570; 
Old  Colony  Trust  Co.  v.  Great 
White  Spirit  Co.,  178  Mass.  92,  59 
N.  E.  673.  Foreclosure  in  equity 
may  be  had  of  a  mortgage  by  a  cor- 
poration to  trustees  to  secure  its 
bonds,  the  mortgage  containing  a 
power  of  sale.  Shaw  v.  Norfolk 
County  R.  Co.,  5  Gray  (Mass.)  162; 
Lowell  V.  Daniels,  2  Cush.  (Mass.) 
234,  61  Am.  Dec.  448.  There  is  no 
redemption  after  a  sale  under  a 
power  or  after  possession  for  three 
years  after  entry  in  the  manner 
provided  by  statute,  or  obtained  by 


writ  of  entry  and  a  conditional  judg- 
ment. 

''Comp.  Laws  1897,  §§  515-531, 
amended  by  Pub.  Acts  1899,  No. 
200;  Howell's  Stat.  1913,  §§  12033- 
12049.  The  amendment  of  1899  is 
constitutional,  and  does  not  impair 
the  obligation  of  contracts.  Lohr- 
storfer  v.  Lohrstorfer,  140  Mich. 
551,  104  N.  W.  142,  70  L.  R.  A.  621; 
State  Sav.  Bank  v.  Matthews,  123 
Mich.  56,  81  N.  W.  918. 

«»Kollen  V.  Sooy,  172  Mich.  214, 
137  N.  W.  808. 

*>  Butler  V.  Ladue,  12  Mich.  173. 

"^Cowles  V.  Marble,  37  Mich.  158. 

»=  Howell's  Stat.  1913,  §  12034. 
The  purpose  of  this  provision  be- 
ing to  give  the  mortgagor  time  to 
make  payment  and  save  the  lands, 
that  purpose  is  not  served  by  al- 
lowing a  sale  within  six  months 
after  he  first  has  notice  that  a  bill 
has  been  filed,  even  though  it  has 
been  on  file  for  six  months  previous. 
The  court  may  postpone  the  sale 
until  the  expiration  of  a  year  from 
service  of  the  subpcena.  Detroit  F. 
&c.  Ins.  Co.  V.  Renz,  33  Mich.  298. 
The  one  year  and  six  weeks  that 
must  elapse  before  the  sale  on  fore- 
closure may  be  computed  from  the 
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tion  is  made  within  that  time  the  deed  shall  be  void.  The  court  may 
compel  the  delivery  of  the  possession  of  the  premises  to  the  purchaser, 
and  on  the  coming  in  of  the  report  of  sale  may  decree  the  payment 
by  the  mortgagor  of  any  balance  of  the  mortgage  debt  that  may  re- 
main unsatisfied  after  a  sale  of  the  premises,  in  the  cases  in  which 
such  balance  is  recoverable  at  law;  and  for  that  purpose  may  issue  the 
necessary  executions,  as  in  other  cases  against  other  property  of  the 
mortgagor."' 

No  proceedings  at  law  for  the  recovery  of  the  debt  can  be  had  while 
the  bill  is  pending,  unless  authorized  by  the  court."*  The  purpose  of 
this  provision  is  to  allow  the  complainant  to  elect  his  remedy  before 
sale  under  the  decree."'  No  suit  at  law  can  be  maintained  to  recover 
the  mortgage  debt,  or  any  deficiency  at  sale  without  leave  of  the  court 
of  chancery,  while  the  bill  is  pending  or  after  decree."'  If  the  debt 
be  secured  by  the  obligation  or  other  evidence  of  debt  of  any  person 
besides  the  mortgagor,  the  complainant  may  make  such  person  a  party 
to  the  bill,  and  the  court  may  decree  payment  of  the  balance  of  the 
debt  unsatisfied  after  a  sale  of  the  premises,  as  well  against  such  other 
person  as  against  the  mortgagor.  Upon  the  filing  of  the  bill,  the  com- 
plainant must  state  in  it  whether  any  proceedings  have  been  had  at 

date  of  taking  out  the  subpoena,  if  tion);  Miller  v.  Peter,  158  Mich, 
it  is  taken  out  with  the  intention  in  336,  122  N.  W.  780  (laches).  The 
good  faith  of  serving  it,  as  soon  as  time  of  redemption  runs  from  the 
possible,  and  there  is  no  laches  in  date  of  sale,  not  from  the  date  of 
obtaining  service.  Culver  v.  Mc-  confirmation.  Trombley  v.  Klersy, 
Keown,  43  Mich.  322,  5  N.  W.  422.  147  Mich.  370,  110  N.  W.  970.  The 
The  decree  must  not  authorize  a  decree  should  allow  and  fix  a  rea- 
sale  before  the  expiration  of  a  year  sonable  and  definite  time  for  pay- 
after  the  filing  of  an  amended  bill,  ment  before  sale.  Detroit  Sav. 
Gray  v.  Federal  Bank,  83  Mich.  365,  Bank  v.  Truesdoll,  38  Mich.  430. 
47  N.  "W.  221.  See  also  Fifth  Nat.  "Howell's  Stat.  1913,  §  10036. 
Bank  v.  Pierce,  117  Mich.  376,  75  The  bringing  of  suit  at  law  pend- 
N.  W.  1058.  A  statute  changing  ing  an  equitable  suit  of  foreclosure, 
time  to  six  months  did  not  impair  is  a  mere  irregularity  which  will 
obligation  of  existing  contracts,  not  be  enjoined  unless  rights  are 
State  Sav.  Bank  v.  Matthews,  123  affected.  Steele  v.  Grave,  109  Mich. 
Mich.  56,  81  N.  W.  918.  The  circuit  647,  67  N.  W.  963. 
court  in  chancery  of  a  county  other  "'  Shields  v.  Riopelle,  63  Mich, 
than  that  in  which  the  mortgaged  458,  30  N.  W.  90. 
land  is  situated  has  no  power  to  °°  Culver  v.  Detroit  Super.  Ct. 
foreclose  a  mortgage  or  compel  its  Judge,  57  Mich.  25,  23  N.  W.  469; 
discharge.  Wipfler  v.  Warren,  163  Goodrich  v.  White,  39  Mich.  489; 
Mich.  189,  128  N.  W.  178.  Innes  v.  Stewart,  36  Mich.  285; 
"« Howell's  Stat  1913,  §§  10034,  Joslin  v.  Millspaugh,  27  Mich.  517. 
10035.  See  Gillam  v.  Foster,  124  See  also  Steele  v.  Kent  Circuit 
Mich.  685,  83  N.  W.  784;  Redfield  Judge,  109  Mich.  647,  67  N.  W.  963 
V.  Reid,  148  Mich.  545,  112  N.  W.  (validity  of  order  permitting  suit 
124;  Ferry  v.  Miller,  164  Mich.  429,  at  law). 
129  N.  W.  721   (redemption  of  por- 
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law  for  the  recovery  of  the  debt,  or  any  part  of  it,  and  whether  any 
part  of  it  has  been  paid.  If  any  judgment  has  been  obtained  at  law, 
no  proceedings  can  be  had,  unless  return  is  made  that  the  execution 
is  unsatisfied  in  whole  or  in  part,  and  that  the  defendant  has  no 
property  whereof  to  satisfy  the  execution  except  the  mortgaged  prem- 
ises.*^ 

All  sales  are  made  by  a  circuit  court  commissioner  of  the  county 
in  which  the  decree  was  rendered,  or  the  land  or  some  part  of  it  is 
situated,  or  by  some  other  person  authorized  by  the  order  of  the  court. 
The  sales  are  at  public  vendue  between  the  hour  of  nine  o'clock  in 
the  morning  and  the  setting  of  the  sun,  at  the  courthouse,  or  place 
of  holding  the  circuit  court,  in  the  county  in  which  the  estate  or  some 
part  of  it  is  situated,  or  at  such  other  place  as  the  court  may  direct."* 
Deeds  are  executed  by  the  commissioner,  or  other  person  making  the 
sale,  specifying  the  names  of  the  parties  to  the  suit,  the  date  of  the 
mortgage,  when  and  where  recorded,  with  a  description  of  the  prem- 
ises sold,  and  the  amount  bid  for  each  parcel  of  land  sold,  and  shall 
indorse  upon  each  deed  the  time  when  the  same  will  become  operative 
in  case  the  premises  are  not  redeemed.  The  same  shall  be  copied  at 
length  in  case  the  premises  or  any  parcel  shall  be  redeemed ;  the  regis- 
ter shall  write  on  the  face  of  such  record  the  word  "Eedeemed."  Un- 
less the  premises  described  in  such  deed  or  any  parcel  thereof  shall  be 
redeemed  within  the  time  limited  for  such  redemption  as  herein  pro- 
vided, such  deed  shall  thereupon,  as  to  all  parcels  not  so  redeemed, 
become  operative,  and  shall  vest  in  the  grantee  therein  named,  his 
heirs  or  assigns,  all  the  right,  title  and  interest  which  the  mortgagor 

■"Howell's  Stat.  1913,  §§  12037-  notated  Stats.  1882,  §§  7497,  7498; 
12039.  A  bill  can  not  be  maintained  New  York  Bap.  Union  v.  Atwell,  95 
wMch  shows  that  a  judgment  has  Mich.  239,  54  N.  W.  760.  As  to  what 
been  recovered  on  one  of  the  notes,  is  a  sufficient  affidavit  under  these 
and  that  it  was  nearly  paid,  but  did  provisions,  see  Brown  v.  Philips,  40 
not  show  that  an  execution  had  Mich.  264.  See  concerning  con- 
been  issued  and  returned  unsatis-  firmation,  Powell  v.  Pierce,  168 
fled  In  whole  or  in  part,  and  did  not  Mich.  427,  134  N.  W.  447;  Union 
waive  a  decree  as  to  that  note.  Den-  Trust  Co.  v.  Electric  Park  &c.  Co., 
nis  V.  Hemingway,  "Walker's  Ch.  168  Mich.  574,  135  N.  W.  115  (cor- 
(Mich  )  387.  See  also  Stegeman  v.  recting  irregularities);  Hoock  v. 
Fraser  161  Mich.  35,  125  N.  W.  769;  Sloman,  155  Mich.  1,  118  N.  W.  489; 
Maynard  v.  Pereault,  30  Mich.  160;  Walsh  v.  Colby,  153  Mich.  602,  117 
Cooper  V.  Bresler,  9  Mich.  534.  N.  W.  207,  Ann.  Cas.  1912  A,  959; 

•»  Howell's    Stat.    1913,     §    12040.  Butters  v.   Butters,   153   Mich.   153, 

For   provisions   as   to   the  publica-  117  N.  "W.  203;  Howard  v.  Bond,  42 

tion   of  notices,   and  the  preserva-  Mich.  131,  3  N.  W.  289;  Demaray  v. 

tion  of  evidence  of  service,  see  An-  Little,  17  Mich.  386. 
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had  at  the  time  of  the  execution  of  the  mortgage,  or  at  any  time  there- 
after.»» 

The  proceeds  of  a  sale  under  the  decree  are  applied  to  the  discharge 
of  the  debt  adjudged  by  the  court  to  be  due,  and  of  the  costs  awarded ; 
any  surplus  there  may  be  is  brought  into  court  for  the  use  of  the  de- 
fendant, or  of  the  person  entitled  to  it,  subject  to  the  order  of  the 
court.  If  this  remains  for  three  months  without  being  applied  for, 
the  court  may  direct  it  to  be  put  out  at  interest,  under  the  direction 
of  the  court,  for  the  benefit  of  the  defendant.  Where  a  portion  of  the 
mortgage  debt  is  not  due  at  the  time  of  the  filing  of  the  bill  it  is  dis- 
missed upon  the  defendant's  bringing  into  court,  at  any  time  before 
the  decree  of  sale,  the  principal  and  interest  due,  with  eosts.^  If  he 
bring  this  in  after  a  decree  of  sale  has  been  entered,  the  proceedings 
are  stayed ;  but  the  court  enters  a  decree  of  foreclosure  and  sale,  to  be 
enforced  by  a  further  order  of  court  upon  a  subsequent  default.^ 

The  court  may  direct  a  reference  to  a  master,  to  ascertain  and  report 
the  situation  of  the  premises,  or  may  determine  the  same  on  oral  or 
other  testimony ;  and  if  it  appear  that  they  can  be  sold  in  parcels  with- 
out injury  the  decree  directs  so  much  of  the  premises  to  be  sold  as  wUl 
be  sufficient  to  pay  the  amount  then  due  on  the  mortgage,  with  costs; 
and  such  decree  remains  as  security  for  any  subsequent  default.  If 
there  be  any  default  subsequent  to  the  decree,  the  court  may,  upon  the 
petition  of  the  complainant,  by  further  order  direct  a  sale  of  so  much 
of  the  premises  as  will  be  sufficient  to  satisfy  the  amount  due,  with  the 
costs  of  the  petition;  and  such  proceedings  may  be  had  as  often  as  a 
default  may  happen.  If  it  appear  that  a  sale  of  the  whole  of  the  prem- 
ises will  be  more  beneficial  to  the  parties,  the  decree  in  the  first  in- 
stance is  entered  for  the  sale  of  the  whole.  Upon  a  sale  of  the  whole, 
the  proceeds  are  applied  as  well  to  the  portion  of  the  debt  due  as 
toward  that  not  due,  with  a  rebate  of  legal  interest  in  case  the  residue 
does  not  bear  interest ;  or  the  court  may  direct  the  balance  of  the  pro- 
ceeds of  such  sale,  after  the  payment  of  the  portion  due,  to  be  put  out 
at  interest  for  the  benefit  of  the  complainant,  to  be  paid  him  as  the 
instalments  may  become  due,  and  the  surplus  for  the  benefit  of  the 
defendant,  to  be  paid  on  the  order  of  the  court. 

°°Pub.  Acts  1899,  No.  200.  'whose  interests  will  be  affected  In 

^  Brown  v.  Thompson,  29  Mich.  72.  the  same  manner  as  in  the  original 

^The   proceedings   for  a   further  suit.      No    decree    can    be    entered 

decree  are  essentially  a  new  suit  in  without   proof,   as    in   other  cases. 

all  respects  except  form;    and  no-  Brown  v.  Thompson,  29  Mich.  72. 

tice  must  be  given  to  all  persons 
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§  1343.  Minnesota.' — Actions  for  the  foreclosure  of  mortgages  are 
governed  by  the  rules  and  provisions  of  the  statutes  applicable  to  civil 
actions.  Service  by  publication  for  six  ■weeks,  as  in  the  case  of  a  sale 
under  power,  may  be  made  upon  all  parties  to  the  action  against  whom 
no  personal  judgment  is  sought,  and  such  judgment  may  be  taken  at 
the  expiration  of  twenty  days  after  the  completion  of  publication.* 
Such  judgment  is  entered  for  the  amount  due  with  costs,  and  directs 
the  sheriff  to  proceed  to  sell  the  same  as  on  execution  and  make  re- 
port to  the  court.  °  The  mortgagee,  or  any  one  claiming  under  him, 
may  fairly  and  in  good  faith  bid  off  the  premises  at  said  sale;  and 
in  such  case  the  statement  of  such  fact  in  the  report  of  sale  shall  have 
the  same  effect  as  a  receipt  for  money  paid  upon  a  sale  for  cash.''  Upon 
the  coming  in  of  the  report  the  court  may  confirm  the  sale,  and  the 
clerk  shall  then  enter  satisfaction  of  the  judgment  to  the  extent  of 
the  sum  bid,  less  expenses  and  costs,  and  execution  may  issue  for  the 
balance. 

Any  surplus  is  subject  to  the  order  of  the  court  for  the  benefit  of 
the  person  entitled  to  it.  When  the  action  of  foreclosure  is  for  an  in- 
stalment due,  it  may  be  dismissed  on  payment  before  judgment  of  the 
amount  due;  or,  after  judgment,  proceedings  may  be  stayed,  to  be 
enforced  by  further  order  upon  subsequent  default.'' 

"Whenever  possession  of  lands,  foreclosed  as  aforesaid,  is  wrongfully 
withheld  after  final  decree,  the  court  may  compel  delivery  of  posses- 
sion to  the  party  entitled  thereto  by  order  directing  the  sheriff  to 
effect  such  delivery. 

A  strict  foreclosure  may  be  decreed  in  cases  where  such  remedy  is 
just  or  appropriate;  but  in  such  case  no  final  decree  can  be  rendered 
until  the  lapse  of  one  year  after  the  judgment  determining  the  amount 
due  on  the  mortgage." 

=  Geii.    Stat.    1894,    §§    6057-6073;  Dale,  58  Minn.  365,  59  N.  "W.  1086. 

Gen.  Stat.  1913,  §§  8152-8169.     The  In    all    cases    of    foreclosure,    it    is 

action  is  a  personal  action,  and  not  necessary  to   have  a  judgment  for 

a   proceeding   in   rem.     Whalley   v.  the  amount  due,  in  order  to  deter- 

Eldridge,  24  Minn.  358;  Bardwell  v.  mine  the  sum  to  be  realized  out  of 

Anderson,    44   Minn.    97,   46    N.   W.  the  security.    Slingerland  v.  Sherer, 

315,  9  L.  R.  A.  152,  20  Am.  St.  547.  46  Minn.  422,  49  N.  W.  237. 

■■As   to   service   of  notice   at   the  «Gen.  Stat.  1913,  §  8156;   Mareck 

usual  abode  of  owner  by  copy,  see  v.  Minneapolis  Trust  Co.,  74  Minn. 

Groff   V.    National    Bank,   50   Minn.  538,  77  N.  W.  428. 

234    52  N.  W.  934.  'Gen.  Stat.  1913,  §§   8157-8160. 

=  Gen.  Stat.  1913,  §  8154.  The  *Gen.  Stat.  1894,  §  6073;  Gen. 
judgment  is  not  a  personal  judg-  Stat.  1913,  §§  8168,  8169.  The  cases 
ment  which  may  be  docketed  and  are  very  rare  in  which  a  strict  fore- 
become  a  lien  before  sale  of  the  closure  should  be  adjudged.  Wilder 
mortgaged  premises.     Thompson  v.  v.  Haughey,  21  Minn.  101;  HoUings- 
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Eedemption  may  be  made  as  in  case  of  sales  under  a  power,  that 
is,  for  one  year.  Creditors  having  liens  may  redeem,  provided  they 
file  notice  of  their  intention  within  the  year  as  prescribed.^  After  the 
expiration  of  the  time  allowed  for  redemption,  a  final  decree  is  en- 
tered that  the  title  is  in  the  purchaser  free  of  all  redemption,  and  this 
decree  being  recorded  passes  the  title  to  the  property  as  against  the 
parties. 

§  1344.  Mississippi. — Foreclosure  is  under  the  jurisdiction  of 
courts  of  equity.^"  The  jurisdiction  of  the-  circuit  court  is  concurrent 
and  coextensive  with  that  of  the  superior  court  of  chancery.^^  The 
court  may  compute  the  amount  due  on  the  mortgage,^"  or  reference 
may  be  made  to  the  clerk  of  court,  or  to  a  master,  to  compute  it  and 
report.  The  bill  may  be  maintained  for  an  instalment  of  the  mort- 
gage debt  before  the  balance  of  it  becomes  due;  but  the  whole  debt 
may  be  included  in  the  decree  if  it  becomes  due  before  the  final  hear- 
ing.^' Upon  the  confirmation  of  the  report  of  sale  under  a  decree  to 
satisfy  a  mortgage  or  deed  of  trust,  if  there  be  a  balance  due  to  the 
complainant,  the  court  upon  motion  should  give  a  decree  against  the 
defendant  for  any  balance  for  which  he  is  personally  liable,  upon 
which  decree  execution  may  issue.^*    All  lands  comprising  a  single 


worth  v.  Campbell,  28  Minn.  18,  8 
N.  W.  873;  Moray  v.  Duluth,  69 
Minn.  5,  71  N.  W.  694. 

"Gen.  Stat  1913,  §§  8146-8151, 
8167.  See  post  §  1743  for  provisions 
respecting  certificate  of  sale  and 
mode  of  redemption.  A  creditor, 
after  redeeming  sufficient  property 
of  his  debtor  to  satisfy  his  judg- 
ment, can  not  make  a  further  valid 
redemption.  Scripter  v.  Bartleson, 
43  Fed.  259.  If  the  land  is  sold  in 
one  parcel,  a  purchaser  or  mortga- 
gee of  a  part  of  it  may  redeem  the 
whole,  and  is  thereby  subrogated  to 
the  rights  of  the  purchaser  at  the 
foreclosure  sale.  O'Brien  v.  Krenz, 
36  Minn.  136,  30  N.  W.  458.  As  to 
redemption  by  a  creditor  of  the 
mortgagor  who  had  conveyed  the 
mortgaged  land  to  another,  see  Wil- 
lard  V.  Finnegan,  42  Minn.  476,  44 
N.  "W.  985.  And  see  same  case  hold- 
ing that  the  purchaser,  at  the  mort- 
gage sale,  alone  could  raise  the 
question  whether  a  tender  by  the 
mortgagor  discharged  the  lien  of 
the  judgment,  so  as  to  terminate 
his  right  to  redeem. 


"Having  taken  jurisdiction  of  an 
action  because  of  an  equitable  fea- 
ture charged  in  the  bill,  a  court  of 
chancery  will  adjudicate  the  rights 
of  the  parties  although  such  fea- 
ture be  found  unmaintainable.  At- 
kinson V.  Felder,  78  Miss.  83,  29  So. 
767.  Concerning  strict  foreclosure, 
see  Mclntyre  v.  Whitfield,  13  Sm. 
'    ''     ^"  88. 

Kane,  Sm.  &  M.  Oh. 


Mcintosh,    41    Miss. 


&  M.   (Miss.) 

"Tooley  v. 
(Miss.)    518. 

"Seville   v. 
516. 

"Magruder  v.  Eggleston,  41  Miss. 
284. 

"Miss.  Code  1906,  §  643.  Motion 
for  such  judgment  need  not  be  made 
at  the  term  of  court  when  the  sale 
is  confirmed,  but  at  any  time  before 
the  execution  of  the  decree  is  barred 
by  limitation.  Weir  v.  Field,  67 
Miss.  292,  7  So.  355.  On  the  death 
of  the  mortgagor,  such  personal  de- 
cree for  the  balance  may  be  had 
against  his  personal  representativo. 
Weir  V.  Field,  67  Miss.  292,  7  So. 
355.  In  foreclosure  of  a  mortgage 
on  the  land  of  a  wife  to  secure  the 
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tract,  and  wholly  described  by  the  subdivision  of  the  governmental 
surveys,  sold  under  mortgages  and  deeds  of  trust  hereafter  executed, 
shall  be  sold  in  the  manner  provided  by  the  constitution  for  the  sale 
of  lands  in  pursuance  of  a  decree  of  court  or  under  execution ;  that  is, 
the  lands  shall  be  first  offered  in  subdivisions  not  exceeding  one  hun- 
dred and  sixty  acres,  or  one  quarter  section,  and  then  offered  as  an  en- 
tirety, and  the  price  bid  for  the  latter  shall  control  only  when  it  shall 
exceed  the  aggregate  of  the  bids  for  the  same  in  subdivisions ;  but  the 
chancery  court  may  decree  otherwise  if  deemed  advisable.^'*  There  is 
no  redemption  after  sale. 

§  1345.  Missouri.^" — The  common  form  of  security  in  Missouri 
is  a  trust  deed  or  a  power  of  sale  mortgage.  These  may  be  foreclosed 
under  the  statute  as  well  as  under  the  powers  in  the  instruments.  The 


joint  note  of  herself  and  husband, 
the  obligation  being  void  as  to  her 
because  of  her  insanity,  a  personal 
decree  should  be  rendered  against 
the  husband.  Atkinson  v.  Felder, 
78  Miss.  83,  29  So.  767. 

^  Miss.  Code  1906,  §  2772. 

>n  Rev.  Stat.  1899,  §§  4342-4353; 
Rev.  Stat.  1909,  §§  2828-2839.  For 
sales  under  powers,  see  post  §  1745. 
This  Is  a  statutory  proceeding,  and 
is  governed  by  the  rules  of  proceed- 
ings at  law  and  not  by  those  in 
equity.  Thayer  v.  Campbell,  9  Mo. 
280.  These  statutory  provisions  are 
very  similar  to  those  of  other  states 
which  are  there  enforced  in  equity. 
The  courts  have  sometimes  found  it 
a  matter  of  uncertainty  whether  a 
foreclosure  suit  in  a  particular  in- 
stance is  under  the  statute,  or  un- 
der the  jurisdiction  of  a  court  of 
equity,  it  being  the  general  opinion 
that,  notwithstanding  the  statutory 
remedy,  a  party  may  pursue  his 
rights  in  a  court  of  chancery.  Al- 
though a  petition  was  addressed  to 
the  judge  "in  chancery  sitting,"  and 
contained  language  peculiar  to  bills 
in  equity,  yet,  the  mode  of  proceed- 
ing having  been  that  prescribed  by 
the  statute,  it  was  regarded  as  a 
statutory  proceeding.  The  chief 
distinction  between  the  two  modes 
is  this,  that  in  equity  there  can  be 
no  judgment  for  a  deficiency,  while 
this  is  provided  for  by  the  statute. 
Riley  V.  McCord,  24  Mo.  265;  Fithian 
V.  Monks,  43  Mo.  502.     The  statute 


does  not  do  away  with  the  chancery 
jurisdiction  of  the  United  States 
Circuit  Court  of  a  proceeding  to 
foreclose  a  mortgage  in  Missouri, 
the  statute  providing  for  foreclo- 
sure in  a  court  of  law  not  doing 
away  with  the  right  to  proceed  in 
equity.  Keith  &c.  Coal  Co.  v.  Bing- 
ham, 97  Mo.  196,  10  S.  W.  32.  A 
judgment  for  the  residue  of  the 
debt  not  satisfied  by  the  mortgage 
can  be  rendered  only  against  the 
mortgagor  or  his  personal  repre- 
sentative, and  can  not  be  rendered 
against  a  purchaser  who  has  as- 
sumed the  payment  of  the  mortgage 
as  a  part  of  the  consideration  of 
purchase.  This  proceeding  being 
purely  statutory  can  not  be  ex- 
tended beyond  the  express  provi- 
sions of  the  statute.  Fithian  v. 
Monks,  43  Mo.  502.  In  some  cases 
a  foreclosure  may  be  had  in  equity 
when  no  remedy  can  be  had  under 
the  statute,  as  In  case  of  a  deed 
made  by  mistake  to  the  grantor 
himself,  to  be  void  upon  the  pay- 
ment of  a  debt  by  him;  it  can  not 
be  treated  as  a  mortgage  in  a  court 
of  law,  but  in  equity  may  be  re- 
formed and  foreclosed  upon  the 
same  bill.  Rackliffe  v.  Seal,  36  Mo. 
317.  And  so,  also,  on  a  bill  in 
equity  to  redeem,  the  decree  may 
be  that  on  failure  to  redeem  within 
the  time  limited  the  property  shall 
be  sold,  this  being  in  such  case  a 
foreclosure  in  equity.  Davis  v. 
Holmes,  55  Mo.  349. 
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statutory  remedy  for  foreclosure  is  not  exclusive,  and  the  mortgagee 
may  foreclose  by  a  proceeding  in  equity.^^  Foreclosure  is  by  petition 
in  the  circuit  court  against  the  mortgagor  and  the  actual  tenants  or 
occupiers  of  the  real  estate,  setting  forth  the  substance  of  the  mort- 
gage deed,  and  praying  that  judgment  may  be  rendered  for  the  debt 
or  damages  and  that  the  equity  of  redemption  may  be  foreclosed,  and 
the  property  sold  to  satisfy  the  amount  due.  The  petition  may  be 
filed  in  any  county  -where  any  part  of  the  mortgaged  premises  is  situ- 
ated.^' The  jurisdiction  of  circuit  courts  in  foreclosure  is  not  affected 
by  other  statutes  empowering  county  courts  to  order  foreclosure  of 
certain  mortgages.^® 

Suit  should  be  brought  against  a  purchaser  of  the  mortgagor's 
equity  of  redemption,  when  no  personal  judgment  is  sojight  against 
the  mortgagor.^"  The  holder  of  a  mortgage  does  not  waive  his  right 
to  foreclose  by  obtaining  personal  judgment  against  the  mortgagor.^^ 

If  the  mortgagor  die-s,  the  mortgage  may  be  foreclosed  without 
probating  the  debt  against  his  estate  ;^^  but  sale  is  stayed  for  nine 
months  after  the  death  of  the  mortgagor.^^  In  case  of  the  death  of 
the  mortgagee  or  his  assignee,  or  of  the  mortgagor,  either  before  or 
after  the  action  is  brought,  the  personal  representatives  of  the  deceased 
must  be  made  a  party  to  the  suit  f^  and  when  the  personal  representa- 
tive of  the  mortgagor  is  made  a  party  to  the  suit,  and  the  property 
is  insuflScient  to  satisfy  the  debt  and  costs,  as  to  the  residue  the  judg- 
ment has  the  effect  of  a  judgment  against  the  executor  or  administra- 
tor as  such.^^  Any  person  claiming  an  interest  in  the  mortgaged  prop- 
erty may,  on  motion,  be  made  defendant  in  such  proceedings.^^  When 

"State   ex  rel.  Wyandotte  Lodge  491;  Kansas  City  Sav.  Assn.  v.  Mas- 

V.  Evans,  176  Mo.  310,  75  S.  W.  914;  tin,  61  Mo.  435. 

Mississippi   Val.    Trust   Co.   v.    Mc-  ''^Cape    Girardeau    Co.    v.    Harbi- 

Donald,  146  Mo.  467,  48  S.  W.  483;  son,  58  Mo.  90. 

Wolff  V.  Ward,  104  Mo.  127,  16  S.  =»Rev.  Stat.  1909,  §  149. 

W.  161;  McClurg  v.  Pliillips,  49  Mo.  '"Tierney  v.  Spira,  97  Mo.  98,  10 

315.     The  statutory  action  for  fore-  S.  W.  433. 

closure  of  a  mortgage  is  one  at  law  ""Perkins  v.   Woods,   27   Mo.   547. 

and  not  in  equity.    White  v.  Black,  His  heirs  are  not  necessary  parties. 

115  Mo.  App.  28,  90  S.  W.  1153.  «>  They  are  allowed  to  become  par- 

"  Objection  that  the  suit  is  not  ties  so  that  they  may  protect  their 
brought  in  the  county  where  the  own  interests,  not  the  interests  of 
premises  are  situated,  though  in  the  others.  Wall  v.  Nay,  30  Mo.  494. 
proper  court,  must  be  taken  before  One  of  several  mortgagees  may  pro- 
plea,  and  will  be  waived  by  plead-  ceed  to  foreclose  without  making 
ing  to  the  merits.  Choteau  v.  Allen,  the  other  mortgagees  parties  to  the 
70  Mo.  290.  petition.     He  has  no  right  to  join 

*»  Ayres  v.  Shannon,  5  Mo.  282.  them,  but  they  may  come  in.  volun- 

'"McCauley    v.    Brady,    123    Mo.  tarily.     Thayer  v.  OaiHpbell,  9  Mo. 

App.  558,  100  S.  W.  541.  280. 

"'Shackelford    v.    Clark,    78    Mo. 
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the  mortgagor  is  not  summoned,  but  notified  by  publication,  and  has 
not  appeared,  the  judgment  against  him  is  for  the  debt  and  damages, 
or  damages  found  to  be  due,  and  costs,  to  be  levied  of  the  mortgaged 
property  described  as  in  the  mortgage.  When  he  has  been  duly  sum- 
moned, or  appears  in  the  suit,  the  judgment  further  provides  that  if 
the  mortgaged  property  be  not  sufficient  to  satisfy  the  debt  and  dam- 
ages, or  damages  and  costs,  then  the  residue  shall  be  levied  o£E  other 
goods,  chattels,  lands,  and  tenements  of  the  mortgagor. 

The  execution  is  a  special  fieri  facias,  and  is  served  and  returned 
as  executions  in  ordinary  civil  suits.^^  The  purchaser  at  a  foreclosure 
sale  takes  a  title  against  the  parties  to  the  suit,  but  he  can  not  set  it 
up  against  the  subsisting  equities  of  those  who  are  not  parties. 

If  redemption  be  made  by  payment  to  the  officer  before  sale,  the 
officer  makes  a  certificate,  which  is  acknowledged  and  recorded  in  the 
office  where  the  mortgage  is  recorded,  and  has  the  same  effect  as  satis- 
faction entered  on  the  margin.  There  is  no  redemption  after  such 
sale,  though  there  is  after  a  sale  under  a  power  of  sale  mortgage  or 
trust  deed.^*  The  mortgagor  can  not  redeem  at  a  sale  under  judgment 
of  foreclosure,  even  though  the  property  be  purchased  by  a  cestui  que 
trust.^°  If  the  sale  is  fairly  conducted  and  the  property  is  not  pur- 
chased by  a  cestui  que  trust  or  his  assignee,  no  right  to  redeem  exists.^" 
The  decree  of  foreclosure  is  a  complete  bar  to  all  claimants  who  were 
made  defendants  in  the  suit.^^ 

§  1346.  Montana.^^ — An  action  for  the  foreclosure  of  a  mortgage 
of  real  property  must  be  tried  in  the  county  in  which  the  subject  of 
the  action  or  some  part  of  it  lies ;  unless  the  property  is  situated  partly 
in  one  county  and  partly  in  another,  in  which  case  the  plaintiff  may 
select  either  county.  There  is  but  one  action  for  the  recovery  of  any 
debt,  or  the  enforcement  of  any  rights  secured  by  mortgage  upon  real 
estate.   In  actions  for  the  foreclosure  of  mortgages  the  court  has  the 

^A   sale   is   valid   under  a   writ  =^Kopp  v.  Blessing,  121  Mo.  391, 

which  commands  the  sheriff  to  sell  25  S.  "W.  757. 

the  mortgaged  premises,   and   have  '^Code  Civ.   Proc.  1895,   §§  1290- 

the    proceeds    before    the    court   to  1292;    2  Rev.  Codes  1907,   §§   6861- 

satisfy  the  judgment.    Lord  v.  John-  6864.    The  holder  of  a  note  secured 

son,  102  Mo.  680,  15  S.  W.  73.  by   a   second   mortgage   is   not   re- 

=*Rev.    Stat.    1899,    §    4365;    Rev.  quired  to  foreclose  after  the  prop- 

Stat.    Missouri   1909,    §    2852.     See  erty  has  been  sold  under  a  foreclo- 

post  §  1745.  sure  of  the  first  mortgage  and  the 

"^Rumsey  v.  People's  R.  Co.,  144  period   of  redemption  has  expired, 

Mq   175   46  S   W.  144.  but  he  may  then  sue  upon  the  note. 

»»' Keith  V  Browning,  139  Mo.  190,  Brophy  v.  Downey,  26  Mont.  252,  67 

40  S.  W.  764.  P^c.  312.    See  California  Decisions, 

ante  §  1324. 
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power  by  its  judgment  to  direct  a  sale  of  the  incumbered  property,  or 
as  much  as  may  be  necessary,  and  the  application  of  the  proceeds  of 
the  sale  to  the  payment  of  the  costs  of  the  court,  and  expenses  of  the 
sale,  and  the  amount  due  the  plaintiff;  and  if  it  appear  from  the 
sheriff's  return  that  the  proceeds  are  insufBcient,  and  a  balance  still 
remains  due,  judgment  is  docketed  for  such  balance  against  the  de- 
fendant personally  liable  for  the  debt,  and  thus  becomes  a  lien  on  the 
real  estate  of  such  judgment  debtor.  No  person  whose  title  does  not 
appear  on  record  need  be  made  a  party  to  the  suit.^^ 

If  there  be  a  surplus,  it  is  paid  to  the  person  entitled  to  it,  and  in  the 
meantime  it  is  to  be  deposited  in  court.  If  the  debt  be  not  all  due,  suf- 
ficient of  the  property  is  sold  to  satisfy  the  amount  due,  interest, 
and  costs,  and  the  court  may  on  motion  order  a  further  sale.  But  if  the 
property  can  not  be  sold  in  portions  without  injury,  the  whole  may  be 
sold,  and  the  entire  debt  with  interest  and  costs  paid,  there  being  a 
proper  rebate  of  interest  ■when  the  part  not  due  does  not  bear  interest.'* 

Redemption  may  be  had  within  one  year  of  the  sale,  upon  repay- 
ment of  the  purchase-money  with  one  per  cent,  per  month  interest, 
together  with  taxes  expended  by  the  purchaser  and  interest  thereon.'^ 

§  1347.  Nebraska.'^ — ^All  petitions  for  the  foreclosure  or  satisfac- 
tion of  mortgages  shall  be  filed  in  tlie  district  court  of  the  county  where 
the  mortgaged  premises  are  situated.  The  court  shall  have  power  to 
decree  a  sale  of  the  mortgaged  premises,  or  such  part  thereof  as  may 
be  sufficient  to  discharge  the  amount  due  on  the  mortgage  and  the 
cost  of  suit.''  The  court  has  power  to  make  all  orders  necessary  to  do 

^2  Rev.  Codes  1907,  §  6861;  Cor-  general  statute  of  the  state  which 

nish  V.  "Wolverton,  32  Mont.  456,  81  provides,  that  "whenever  a  statute 

Pac.  4;  Brophy  v.  Downey,  26  Mont,  shall  be  repealed,  such  repeal  shall 

252,  67  Pac.  312;   Shackleton  v.  Al-  in  no  manner  affect  pending  actions 

len  Church,  25   Mont.   421,  65   Pac.  founded  thereon,  nor  causes  of  ac- 

428;   First  Nat.  Bank  v.  Pardee,  16  tion  not  in  suit  that  accrued  prior 

Mont.  390,  41  Pac.  77.  to  such  repeal  except  as  may  be  pro- 

» 2  Rev.  Codes  1907,  §§  6862,  6863.  vided    in    such    repealing    statute." 

='Code  Civ.  Proc.  1895,  §  1235;  2  Comp.  St.  1901,  ch.  88.  So  con- 
Rev.  Codes  1907,  §  6838;  State  ex  strued,  the  repealing  statute  does 
rel.  Sav.  Bank  v.  Gilliam,  18  Mont,  not  impair  the  remedy  existing  un- 
94,  44  Pac.  394,  45  Pac.  661,  31  L.  R.  der  the  statute  previously  existing 
A.  721.  by   which   a   judgment   for  a  defi- 

'"Cobbey'sAnn.  Stat.  1911,  §§1793-  ciency  may  be  entered  in  the  fore- 

1807;    for   redemption,   see    §    1499.  closure   suit.      Burrows   v.   Vander- 

As  to  affidavit  for  service  by  publl-  bergh   (Nebr.  1903),  57  Cent.  L.  J. 

cation,  see  Fulton  v.  Levy,  21  Nebr.  92.     See  also  Newark  Sav.  Inst.  v. 

478,  32  N.  "W.  307.     The  statute  of  Forman,  33  N.  J.  Eq.  436,  cited  in 

1897   repealing  provision   for   ]'udg-  §  1350. 

ment  for  a  deficiency  is  upheld  by  ''Cobbey's  Ann.  Stat.  1911,  §§  1793, 

construing  it  in  connection  with  a  1794.    The  district  court  has  no  ju- 
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equity  between  the  parties.^'  A  decree  in  foreclosure  is  not  a  personal 
judgment.^"* 

While  the  petition  is  pending,  and  after  a  decree  rendered  thereon, 
no  proceedings  whatever  shall  be  had  at  law  for  the  recovery  of  the 
debt  secured  by  the  mortgage,  or  any  part  thereof.  Upon  filing  a  pe- 
tition for  the  foreclosure  or  satisfaction  of  a  mortgage,  the  complain- 
ant shall  state  therein  whether  any  proceedings  have  been  had  at  law 
for  the  recovery  of  the  debt  secured  thereby,  or  any  part  thereof,  and 
whether  such  debt,  or  any  part  thereof,  has  been  collected  and  paid.*" 
Both  allegations  are  essential  in  all  actions  of  foreclosure,''^  and  if 
the  petition  fails  to  state  these  facts  it  fails  to  give  a  court  of  equity 
jurisdiction.^^  Due  proof  of  such  allegations  is  likewise  requisite.** 
If  it  appear  that  any  judgment  has  been  obtained  in  a  suit  at  law 
for  the  money  demanded  by  such  petition,  or  any  part  thereof,  no  pro- 
ceedings shall  be  had  in  such  case,  unless,  to  an  execution  against  the 
property  of  the  defendant  in  such  judgment,  the  sheriff  or  other  proper 
officer  shall  have  returned  that  the  execution  is  unsatisfied  in  whole  or 
in  part,  and  that  the  defendant  has  no  property  whereof  to  satisfy  such 
execution  except  the  mortgaged  premises.** 


risdiction  to  hear  and  determine 
foreclosure  of  a  mortgage  at  cham- 
bers, and  a  decree  so  entered  is 
void.  Shold  v.  Van  Treeck,  82 
Nebr.  99,  117  N.  W.  113. 
.  =«  McDowell  V.  Gregory,  14  Nebr. 
33,  14  N.  W.  899;  Bax  v.  Hoagland, 
13  Nebr.  571,  14  N.  W.  514.  See  also 
Symms  r.  Noxon,  29  Nebr.  404,  45 
N.  W.  680  (decree  modified  without 
notice) ;  Smith  v.  Atkins,  27  Nebr. 
248,  42  N.  W.  1043  (ajnount  of  de- 
cree reduced). 

»°  Ailing  v.  Nelson,  55  Nebr.  161, 
75  N.  W.  581. 

"  Cobbey's  Ann.  Stat.  1911,  §§  1795- 
1796.  This  provision  applies  only 
to  formal  mortgages,  and  not  to 
mortgages  or  liens  arising  out  of 
the  equities  between  the  parties. 
Dimick  v.  Grand  Island  Banking 
Co.,  37  Nebr.  394,  55  N.  W.  1066. 

■"■Gregory  v.  Hartley,  6  Nebr.  362; 
Holt  V.  Rust-Owen  Lumber  Co.,  2 
Nebr.  (Unof.)  170,  96  N.  W.  613.  See 
also  Miller  v.  Nicodemus,  58  Nebr. 
352  78  N  W.  618;  Kirby  v.  Shrader, 
58  Nebr.  316,  78  N.  W.  616;  Jones 
V.  Burtis,  57  Nebr.  604,  78  N.  W. 
261. 


"Bing  V.  Morse,  51  Nebr.  842,  71 
N.  W.  712. 

"'Lyons  v.  Allen,  88  Nebr.  41,  128 
N.  W.  652;  McLanahan  v.  Chamber- 
lain, 85  Nebr.  850,  124  N.  W.  684; 
Beebe  v.  Bahr,  84  Nebr.  191,  120  N. 
W.  1021;  Fryer  v.  Fryer,  74  Nebr. 
845,  105  N.  W.  712  (rule  available 
to  attaching  creditor). 

•"Cobbey's  Ann.  Stat.  1911,  §  1797. 
The  petition  must  show  whether 
there  had  been  a  suit  at  law,  and 
whether  any  part  of  the  debt  has 
been  collected.  Durland  v.  Durland, 
62  Nebr.  813,  87  N.  W.  1048;  Plum- 
mer  v.  Park,  62  Nebr.  665,  87  N.  W. 
534;  Kirby  v.  Shrader,  58  Nebr.  316, 
78  N.  W.  616;  Jones  v.  Burtis,  57 
Nebr.  604,  78  N.  W.  261.  As  to 
proof  of  allegation  to  this  effect,  see 
Woolworth  V.  Sater,  63  Nebr.  418, 
88  N.  W.  682;  Insurance  Co.  v. 
Parker,  64  Nebr.  411,  89  N.  W.  1040; 
Miller  v.  Nicodemus,  58  Nebr.  352, 
78  N.  W.  618;  Simmons  Hardware 
Co.  v.  Brokaw,  7  Nebr.  405.  As  to 
publication  of  notice  of  sale,  see 
Brew  V.  Kirkham,  8  Nebr.  477;  Par- 
rat  V.  Neligh,  7  Nebr,  456.  See,  con- 
cerning successive  foreclosures  for 
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All  sales  of  mortgaged  premises  under  a  decree  in  chancery  shall  be 
made  by  a  sheriff,  or  some  other  person  authorized  by  the  court  in  the 
county  where  the  premises  or  some  part  of  them  are  situated;  and  in 
all  cases  where  the  sheriff  shall  make  such  sale  he  shall  act  in  his  ofiB- 
cial  capacity,  and  he  shall  be  liable  on  his  official  bond  for  all  his  acts 
therein.  Deeds  shall  thereupon  be  executed  by  such  sheriff,  which  shall 
vest  in  the  purchaser  the  same  estate  that  would  have  vested  in  the 
mortgagee  if  the  equity  of  redemption  had  been  foreclosed,  and  no 
other  or  greater;  and  such  deeds  shall  be  as  valid  as  if  executed  by 
the  mortgagor  and  the  mortgagee,  and  shall  be  an  entire  bar  against 
each  of  them,  and  all  parties  to  the  suit  in  which  the  decree  for  such 
sale  was  made,  and  against  their  heirs  respectively,  and  all  persons 
claiming  under  such  heirs. 

The  proceeds  shall  be  applied  to  the  discharge  of  the  debt  adjudged 
to  be  due,  and  of  the  costs;  and  if  there  be  any  surplus  it  shall  be 
brought  into  court  for  the  use  of  the  defendant  or  of  the  person  en- 
titled thereto,  subject  to  the  order  of  the  court. 

Whenever  a  petition  shall  be  filed  for  the  satisfaction  or  foreclosure 
of  any  mortgage,  upon  which  there  shall  be  due  any  interest  on  any 
portion  or  instalment  of  the  principal,  and  there  shall  be  other  por- 
tions or  instalments  to  become  due  subsequently,  the  petition  shall  be 
dismissed  upon  the  defendant  bringing  into  court,  at  any  time  before 
the  decree  of  sale,  the  principal  and  interest  due,  with  costs.  If,  after 
a  decree  for  sale  entered  against  a  defendant  in  such  case,  he  shall 
bring  into  court  the  principal  and  interest,  with  costs,  the  proceed- 
ings in  the  suit  shall  be  stayed;  but  the  court  shall  enter  a  decree  of 
foreclosure  and  sale,  to  be  enforced  by  a  further  order  of  the  court 
upon  a  subsequent  default  in  the  payment  of  any  portion  or  instal- 
ment of  the  principal,  or  any  interest  thereafter  to  become  due.  If 
the  defendant  shall  not  bring  into  court  the  amount  due,  with  costs, 
or  if  for  any  other  cause  a  decree  shall  pass  for  the  complainant,  the 
court  may  direct  a  reference  to  a  sheriff  to  ascertain  and  report  the 
situation  of  the  mortgaged  premises,  or  may  determine  the  same  on 
oral  or  other  testimony;  and  if  it  shall  appear  that  the  same  can  be 
sold  in  parcels,  without  injury  to  the  parties,  the  decree  shall  direct 
so  much  of  the  mortgaged  premises  to  be  sold  as  will  be  sufficient  to 
pay  the  amount  then  due  on  such  mortgage,  with  costs,  and  such  de- 
cree shall  remain  a  security  for  any  subsequent  default.   If  there  shall 

unpaid  balance,  McCague  v.  Eller, 
77  Nebr.  531,  110  N.  W.  318,  124 
Am.  St.  863. 
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be  any  default  subseqiient  to  such  decree  in  the  payment  of  any  por- 
tion or  instalment  of  the  principal,  or  any  interest  due  upon  such 
mortgage,  the  court  may,  upon  the  petition  of  the  complainant,  by  a 
further  order  founded  upon  such  first  decree,  direct  a  sale  of  so  much 
of  the  mortgaged  premises  to  be  made,  under  such  decree,  as  will  be 
sufficient  to  satisfy  the  amount  so  due,  with  the  costs,  and  the  same 
proceedings  may  be  had  as  often  as  a  default  shall  happen.*'  If,  in 
any  of  the  foregoing  cases,  it  shall  appear  to  the  court  that  the  mort- 
gaged premises  are  so  situated  that  a  sale  of  the  whole  will  be  most 
beneficial  to  the  parties,  the  decree  shall,  in  the  first  instance,  be  en- 
tered for  the  sale  of  the  whole  premises  accordingly.  In  such  ease  the 
proceeds  of  such  sale  shall  be  applied  as  well  to  the  interests,  portion, 
or  instalment  of  the  principal  due  as  toward  the  whole  or  residue  of 
the  sum  secured  by  such  mortgage  and  not  due  and  payable  at  the 
time  of  such  sale;  and  if  such  residue  do  not  bear  interest,  then  the 
court  may  direct  the  same  to  be  paid,  with  a  rebate  of  the  legal  inter- 
est for  the  time  during  which  such  residue  shall  not  be  due  and  pay- 
able ;  or  the  court  may  direct  the  balance  of  the  proceeds  of  such  sale, 
after  paying  the  sum  due,  with  costs,  to  be  put  out  at  interest  for  the 
benefit  of  the  complainant,  to  be  paid  to  him  as  the  instalments  or 
portions  of  the  principal  or  interest  may  become  due,  and  the  surplus 
for  the  benefit  of  the  defendant,  his  representatives  or  assigns,  to  be 
paid  to  them  on  the  order  of  the  court. 

The  order  of  sale  on  all  decrees  for  the  sale  of  mortgaged  prem- 
ises shall  be  stayed  for  the  period  of  nine  months  from  and  after  the 
rendition  of  such  decree  whenever  the  defendant  shall,  within  twenty 
days  after  the  rendition  of  such  decree,  file  with  the  clerk  of  the 
court  a  written  request  for  the  same :  provided  that,  if  the  defendant 
make  no  such  request  within  said  twenty  days,  the  order  of  sale  may 
issue  immediately  after  the  expiration  thereof.*® 

§  1348.  Nevada.*^ — Only  one  action  can  be  had  for  the  recovery 
of  the  debt  or  enforcement  of  the  mortgage.*^    In  such  action  judg- 

«This   provision   has   no   applica-  152,   58   N.   W.   693    (instalment   of 

tion  in  an  action  for  the  foreclosure  debt  due). 

of    a    mortgage,    when    the    whole  "Comp.  Laws  1900,  §  3343;   Rev. 

amount  of  the  debt  secured  is  due.  Laws   1912,    §§   5501-5503. 

It  was  not  intended  to  authorize  the  *=  It  would  seem  that  this  provi- 

court   to    relieve   a   party   from   a  sion  would  not  prevent  a  sale  un- 

forfelture.     Beisel    v.    Artman,    10  der    a    power.     Bryant    v.    Carson 

Nebr   181    4  N.  W.  1011.  River  Lumbering  Co.,  3  Nev.  313,  93 

"Cobbey's    Ann.    Stat.,    §§    1803-  Am.   Dec.   403.     In   a   suit  to   fore- 

1807-    Schultz  V.  Loomis,  40  Nebr.  close  a  mortgage,  where  lien  claim- 
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ment  is  rendered  for  the  amount  found  due,  and  for  a  sale  of  the 
property,  and  application  of  the  proceeds  to  payment  of  the  debt; 
execution  may  issue  for  any  balance  there  may  appear  to  be  due  by 
the  sheriff's  return.  Any  surplus  the  court  may  cause  to  be  paid  to 
the  persons  entitled  to  it,  and  in  the  meantime  may  direct  it  to  be 
deposited  in  court.  If  the  debt  be  not  all  due,  only  so  much  of  the 
property  as  is  necessary  to  satisfy  the  amount  due  shall  be  sold ;  but 
if  it  can  not  be  sold  in  portions  without  injury,  the  whole  may  be 
ordered  to  be  sold  in  the  first  instance  and  the  entire  debt  paid,  with 
a  proper  rebate  of  interest. 

A  certificate  of  the  sale  is  made  by  the  sheriff,  and  after  the  time 
allowed  for  redemption  has  expired  a  deed  is  executed.  The  debtor 
or  his  successor  in  interest  may  redeem  within  six  months  on  paying 
the  amount  of  the  bid,  in  the  money  or  currency  specified  in  the  judg- 
ment, with  eighteen  per  cent,  thereon  in  addition,  with  any  amount 
paid  for  taxes;  and  also,  if  the  purchaser  be  a  creditor  having  a  lien 
prior  to  that  of  a  redemptioner  other  than  the  judgment  under  which 
the  purchase  was  made,  the  amount  of  such  lien,  with  interest.  There 
may  be  successive  redemptions  by  judgment  or  mortgage  creditors 
within  sixty  days  after  the  last  redemption.*' 

The  statute  in  this  state  entirely  changes  the  common-law  rule  that 
the  mortgagee  may  pursue  all  his  remedies  simultaneously  by  action 
upon  the  debt,  by  bill  to  foreclose,  and  by  ejectment.  Here  eject- 
ment is  wholly  forbidden.  No  action  of  debt  can  be  resorted  to  unless 
the  mortgage  lien  be  abandoned.  The  remedy  against  the  property  is 
confined  to  foreclosure  and  sale.  But  the  statute  does  not  deprive  the 
mortgagee  of  any  portion  of  the  relief  which  is  usually  granted  in  fore- 
closure suits  where  the  sale  of  the  property  is  sought.'"  A  judgment 
for  the  debt  can  not  be  enforced  until  the  remedy  against  the  property 
is  exhausted.  The  plaintiff  may,  if  he  choose,  take  simply  a  decree 
in  equity,  without  a  common-law  judgment,  and  then,  if  the  property 
falls  short  of  paying  the  entire  debt,  he  may  afterward  have  execution 
for  the  balance.  If  a  common-law  judgment  be  taken  in  the  first  in- 
stance, it  constitutes  no  lien  upon  other  property  until  a  deficiency  is 
duly  ascertained  and  docketed.'^  Equity  has  jurisdiction  of  a  bill  to 
foreclose,  although  the  debt  has  been  presented  and  allowed  against  the 
estate  of  the  deceased  mortgagor.'^ 

ants   are   made   parties,   the   court  ■'"Comp.  Laws  1900,  §§  3326-3328. 

should  determine  the  relative  rights  ""Hyman  v.  Kelly,  1  Nev.  179. 

of  the  plaintiff  and  the  several  lien  "Weil  v.  Howard,  4  Nev!  384. 

claimants.     Johnson   v.   Badger   M.  "Corbett  v.  Rice,  2  Nev   330 
&c.  Co.,  13  Nev.  351. 
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§  1349.  New  Hampshire.'*'' — Foreclosure  may  be  had  by  bill  in 
equity  ■when  the  complicated  relations  of  the  parties  render  proceed- 
ings at  law  inadequate.^*  The  modes  of  foreclosure  in  common  use 
are,  by  entry  under  process  of  law ;  by  peaceable  entry  and  publication 
of  notice  of  the  same ;  or  by  advertisement  when  the  mortgagee  is  al- 
ready in  possession.  In  either  case,  actual  peaceable  possession  con- 
tinued for  one  year  from  the  time  of  entry,  or  from  the  day  specified 
in  the  notice  in  the  latter  mode,  forever  bars  the  right  of  redemp- 
tion.^°  Foreclosure  may  also  be  made  by  a  decree  for  sale  under  a 
power  of  sale  or  under  such  power  without  a  decree.^" 

'  1 1350.  New  Jersey. — Foreclosure  is  under  the  general  jurisdic- 
tion of  the  courts  of  chancery;  but  where  all  the  premises  are  situate 
in  the  same  county,  the  circuit  court  of  the  county  has  the  same  juris- 
diction and  power  as  the  court  of  chancery.'*'^  The  court  may  decree  a 
sale  of  the  mortgaged  premises,  or  of  such  part  of  them  as  shall  be 
sufficient  to  discharge  the  debt  and  costs;  which  sale  shall  be  made 
either  by  one  of  the  masters  of  the  court,  or  by  the  sheriff  of  the 
county  where  the  premises  are  situated  by  virtue  of  a  writ  of  fieri 
facias.  The  officer  making  the  sale  executes  the  proper  deed.  An  ab- 
sent defendant  may  at  any  time  before  the  sale  cause  his  appearance 
to  be  entered,  and  upon  the  payment  of  costs  the  proceedings  may  be 
stayed,  and  may  afterward  go  on  as  if  his  appearance  had  been  duly 
entered  in  the  beginning.  When  a  decree  is  had  for  the  nonpayment 
of  an  instalment  of  interest  or  principal  before  the  whole  mortgage 
debt  is  due,  and  it  shall  appear  to  the  court  that  a  part  of  the  mort- 
gaged premises  can  not  be  sold  to  satisfy  the  amount  without  material 
injury  to  the  remaining  part,  and  that  it  is  just  and  reasonable  that 
the  whole  should  be  sold  together,  the  court  may  decree  a  sale  of  the 
whole,  and  apply  the  proceeds  of  the  sale,  or  so  much  as  may  be  neces- 
sary, as  well  to  the  payment  of  the  amount  then  due  as  to  the  pay- 
ment of  the  whole  or  residue  of  the  debt,  making  a  proper  rebate  of 
interest  upon  the  part  of  the  debt  not  then  due  and  payable.   "When 

^=See  ante,  eh.  28,  §§  1241-1243.  ute    providing    for   the   redemption 

"Aken  v.  Gale,  37  N.  H.  501,  510.  of  land  from  the  Hen  of  the  mort- 

<^=Pub.    Stat.    1901,    ch.    139,    §   14.  gage.     Shute  v.   Bartlett,   74  N.  H. 

The  time  for  redemption  will  not  be  602,  68  Atl.  536;  Pattee  v.  Boynton, 

extended  to  enable  a  party  to  ascer-  73  N.  H.  525,  63  Atl.  787.     See  ante 

tain  whether  it  is   for  his   interest  §§   1241-1243. 

to  exercise  jt.     Eastman  v.  Thayer,  ^  See  post  §  1749. 

60   N    H.   405.     A  mortgage   condi-  "2  Gen.  Stat.  1895,  2104;  3  Comp. 

tioned  to  be  void,  if  the  mortgagor  Stat.  1910,  p.  3412,  §  9.     In  an  ac- 

paid  the  mortgagee  $15  per  month  tion  of  ejectment  for  the  recovery 

for  life,  and  paid  for  repairs,  insur-  of  mortgaged  lands,  and  in  actions 

ance  and  taxes,  is  within  the  stat-  upon  the  bond,  a  tender  of  the  sum 
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the  defendant  has  entered  an  appearance  but  has  filed  no  answer,  exe- 
cution for  sale  is  not  issued  until  the  expiration  of  such  time  as  may 
be  fixed  by  the  rules  of  the  court,  not  less  than  two,  nor  more  than 
four  months.^*  If  the  mortgagor  or  any  of  those  holding  under  him 
has  absconded,  or  is  unknown  to  the  holder  of  the  mortgage,  service 
may  be  made  by  publication.^' 


due  with  costs  is  a  satisfaction  of 
the  mortgage,  and  the  mortgagee 
may  thereupon  be  compelled  to  re- 
convey.  Rev.  Stat.  1877,  pp.  701, 
702;  2  Gen.  Stat.  1895,  p.  2102. 

■^l  Gen.  Stat.  1895,  pp.  385-387; 
1  Comp.  Stat.  1910,  p.  429,  §§  53- 
63;  Atwood  v.  Carmer,  75  N.  J.  Eq. 
319,  73  Atl.  114  (sale  in  lieu  of 
strict   foreclosure). 

"2  Gen.  Stat.  1895,  p.  2104;  Comp. 
Stat.  1910,  p.  3411,  §  6. 

Personal  Deficiency  Decree.  —  In 
all  proceedings  to  foreclose  mort- 
gages no  decree  shall  be  rendered 
for  any  balance  of  money  which 
may  be  due  complainant  over  and 
above  proceeds  of  the  sale,  and  no 
execution  shall  issue  for  the  collec- 
tion of  such  balance.  2  Gen.  Stat. 
1895,  p.  2111;  Comp.  Stat.  1910,  p. 
3420,  §  47. 

Suit  for  Deficiency. — In  all  cases 
where  a  bond  and  mortgage  have 
been  or  may  hereafter  be  given  for 
the  same  debt,  all  proceedings  to 
collect  said  debt  shall  be,  first,  to 
foreclose  the  mortgage,  and  if  there 
is  a  deficiency,  then  to  proceed  on 
the  bond;  and  that  all  suits  on  the 
bond  shall  be  commenced  within 
six  months  from  the  date  of  the 
sale  of  the  mortgaged  premises. 
Such  recovery  on  the  bond  opens 
the  foreclosure  and  sale,  and  the 
person  against  whom  the  judgment 
has  been  recovered  may  redeem  the 
property  by  paying  the  full  amount 
for  which  the  decree  was  rendered, 
with  interest  and  costs;  provided 
that  a  suit  for  redemption  is 
brought  within  six  jnonths  after 
the  entry  of  such  judgment  for  the 
balance  of  the  debt.  2  Gen.  Stat. 
1895,  p.  2112. 

Confirmation. — The  sheriff  or  other 
officer  who  may  be  directed  to  sell 
any  mortgaged  premises  shall,  after 
making  such  sale,  report  the  same 
within  five   days  thereafter  to   the 


court  out  of  which  an  execution  or 
order  to  sell  is  issued,  stating  the 
name  of  the  purchaser  or  purchasers 
and  the  price  obtained,  and,  if  the 
said  court  or  a  judge  thereof  shall 
approve  of  such  sale,  they  shall  con- 
firm the  same  as  valid,  and  shall, 
by  rule  of  court  allowed  in  open 
court,  or  by  a  judge  at  chambers, 
direct  the  said  sheriff  or  other  offi- 
cer to  execute  a  good  and  sufficient 
conveyance  in  law  to  the  purchaser; 
provided  that  no  sale  shall  be  con- 
firmed, or  further  proceedings  be 
had,  until  the  court  or  such  judge 
is  satisfied  by  evidence  that  the 
property  has  been  sold  at  the  high- 
est and  best  price  the  same  would 
then  bring  in  cash,  and  such  evi- 
dence may  be  in  the  form  of  affi- 
davits. 

This  act  applies  to  mortgages 
given  before  the  date  of  its  pas- 
sage; and  it  is  not  unconstitutional 
as  taking  away  a  remedy  for  en- 
forcing a  contract  which  existed 
when  the  contract  was  made,  be- 
cause a  more  efficacious  remedy  of 
the  same  sort  remains  at  law.  New- 
ark Sav.  Inst.  V.  Forman,  33  N.  J. 
Eq.  436;  Naar  v.  Union  &c.  Land 
Co.,  34  N.  J.  Eq.  111.  But  see  Bur- 
rows V.  Vanderbergh  (Nebr.),  57 
Cent.  L.  J.  72. 

The  purchaser  at  a  foreclosure 
sale,  under  a  mortgage  made  before 
the  enactment  of  this  statute,  is  un- 
affected by  the  provisions  for  re- 
demption, although  at  the  foreclo- 
sure sale  enough  was  received  to 
pay  the  prior  mortgage  in  full,  and 
a  small  sum  upon  a  second  mort- 
gage which  was  made  after  the 
statute  took  effect.  Champion  v. 
Hinkle,  45  N.  J.  Eq.  162,  16  Atl.  701. 

The  terms  of  the  statute  are  not 
waived  by  giving,  with  the  bond,  a 
warrant  to  confess  judgment,  and  a 
judgment  entered  upon  such  bond 
before  the  foreclosure  of  the  accom- 
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When  a  foreclosure  is  sought  for  an  instalment  onl}^  of  the  debt, 
the  remainder  not  being  due,  the  court  will  not  direct  the  whole  prem- 
ises to  be  sold,  if  they  can  be  divided ;  and  if  a  decree  has  been  entered 
for  the  sale  of  the  whole  premises  when  they  are  manifestly  divisible, 
the  court  may  in  its  discretion  regulate  the  execution  of  the  decree."" 

When  no  one  is  necessarily  interested  in  the  mortgaged  premises 
other  than  the  mortgagor  and  mortgagee,  and  the  premises  are  sub- 
ject to  one  mortgage  only,  foreclosure  may  be  had  by  scire  facias  in 
the  Supreme  Court  or  court  of  common  pleas  of  the  county  where  the 
lands  lie.'^^  Under  this  process,  after  judgment,  the  premises  are  sold 
in  the  same  manner  as  under  other  executions  for  the  sale  of  real 
estate,  and  conveyed  to  the  purchaser."^  If  there  is  any  surplus  after 


panying  mortgage  is  irregular. 
Hellyer  v.  Baldwin,  53  N.  J.  L.  141, 
20  Atl.  1080. 

Grantees  who  have  assumed  the 
payment  of  a  mortgage  are  still 
liable  to  the  mortgagee  if  a  defi- 
ciency remain  after  foreclosure,  and 
their  liability  may  be  enforced  by 
an  independent  suit  in  equity.  Al- 
len v.  Allen,  34  N.  J.  Eq.  493;  Chan- 
cellor V.  Traphagen,  41  N.  J.  Eq. 
369,  7  Atl.  505. 

The  object  of  this  provision  is  to 
prevent  a  sacrifice  of  the  property, 
so  far  as  it  may  be  done,  by  requir- 
ing proof  that  the  property  brought 
the  best  price  then  obtainable.  It 
was  not  intended  that  the  court 
should  set  aside  sales  until  an 
adequate  price  should  be  obtained 
for  the  property.  Delaware,  Lacka- 
wanna &c.  R.  Co.  V.  Scranton,  34 
N.  J.  Eq.  429.  The  owner  of  an 
equity  of  redemption  whose  prop- 
erty has  been  assigned  for  the  bene- 
fit of  his  creditors  has  such  an 
interest  that  he  may  apply  under 
this  act  for  a  resale.  Delaware, 
Lackawanna  &c.  R.  Co.  v.  Scranton, 
34  N.  J.  Eq.  429. 

One  claiming  an  interest  in  the 
premises,  who  has  been  deprived  of 
an  opportunity  to  protect  that  in- 
terest through  the  neglect  of  his 
counsel,  may  apply  for  a  resale. 
Mut.  Benefit  L.  Ins.  Co.  v.  Gould, 
34  N.  J.  Eq.  417. 

Prior  to  the  statute  of  1880,  the 
chancellor  might  decree  the  pay- 
ment of  any  excess  of  the  mortgage 
debt    above    the    proceeds    of    sale. 


by  any  of  the  parties  to  the  suit 
who  may  be  liable  for  it  either  at 
law  or  in  equity.  Rev.  1877,  p.  118, 
§  76.  The  practice  in  such  cases 
was  to  issue  an  order  after  sale,  re- 
citing the  proceedings  under  the 
execution,  and  the  existence  and 
amount  of  the  deficiency  as  ascer- 
tained by  the  statement  of  the  offi- 
cer by  whom  the  decree  of  sale  was 
executed,  and  to  award  an  execu- 
tion to  make  the  amount  with 
interest  and  costs  of  the  order  and 
execution.  Mut.  Life  Ins.  Co.  v. 
Southard,  25  N.  J.  Eq.  337. 

In  a  suit  to  foreclose  a  mortgage, 
all  persons  claiming  an  interest  in 
the  property,  under  any  mortgage 
or  lien  not  recorded  at  the  time  of 
filing  the  bill,  are  bound  by  the  pro- 
ceedings. Rev.  118,  §  78;  McCrea 
V.  Newman,  46  N.  J.  Eq.  473,  19  Atl. 
198. 

A  suit  for  a  deficiency  can  not  be 
maintained  in  Pennsylvania  against 
a  resident  of  that  state  more  than 
six  months  after  the  foreclosure  of 
the  land  situate  in  New  Jersey.  The 
act  of  1881  being  an  incident  of  the 
contract,  the  lex  loci  contractus 
must  govern.  Sea  Grove  B.  &c. 
Assn.  V.  Stockton,  148  Pa.  St.  146, 
23   Atl.   1063. 

"American  Life  &c.  Trust  Co.  v. 
Ryerson,  6  N.  J.  Eq.  9. 

"12  Gen.  Stat.  1895,  p.  2103;  Comp. 
Stat.  1910,  p.  3410,  §  4. 

"^As  to  advertising  and  adjourn- 
ing the  sale,  see  Hewitt  v.  Montclair 
R.  Co.,  25  N.  J.  Eq.  392. 
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paying  the  mortgage  debt,  it  is  paid  into  court  by  the  sherifiE  or  other 
ofBicer  making  the  sale ;  and  the  court  orders  it  to  be  applied  in  satis- 
faction of  any  judgment  or  other  lien  upon  the  property,  if  there  be 
any,  but  otherwise  to  be  paid  to  the  debtor. 
There  is  no  redemption  after  sale. 

§  1350a.  New  Mexico.*^ — There  is  but  one  form  of  action  which 
is  denominated  a  civil  action.  No  real  property  shall  be  sold  upon 
foreclosure  of  any  mortgage,  mortgage  deed,  trust  deed,  or  any  other 
written  instrument  which  may  operate  as  a  mortgage,  under  or  by  any 
order,  judgment,  or  decree  of  any  court  in  this  state,  until  ninety  days 
after  the  date  of  the  order,  judgment,  or  decree,  within  which  time 
the  mortgagor,  or  any  one  for  him,  may  pay  off  the  decree  and  dis- 
charge the  mortgage  and  avoid  the  sale.  And  all  real  property  which 
may  be  hereafter  sold  under  any  mortgage,  mortgage  deed,  trust  deed, 
or  any  other  written  instrument  which  may  operate  as  a  mortgage,  by 
virtue  of  a  power  of  sale  contained  in  the  said  mortgage,  mortgage 
deed,  trust  deed,  or  other  written  instrument,  or  annexed  to  or  accom- 
panying the  same,  and  which  may  not  be  sold  under  any  order,  judg- 
ment, or  decree  of  any  court,  may  be  redeemed  by  the  mortgagor  or 
his  assignee,  or  any  other  parties  interested  in  the  said  real  estate,  by 
paying  the  purchaser  the  amount  paid,  with  interest  at  the  rate  of 
twelve  per  cent,  per  annum,  at  any  time  within  nine  months  after  the 
date  of  such  sale. 

§  1351.  New  York.^* — The  foreclosure  of  a  mortgage  is  equitable 
in  its  nature,  though  based  on  legal  rights."'  In  an  action  to  foreclose 
a  mortgage  upon  real  property,  if  the  plaintiff  becomes  entitled  to  final 
judgment,  the  court  must  direct  the  sale  of  the  property  mortgaged,  or 
of  such  part  thereof  as  is  sufficient  to  discharge  the  mortgage  debt,  the 
expenses  of  the  sale,  and  the  costs  of  the  action.*" 

«=Comp.  Laws  1897,  §§  2685,  3938;  435  (fair  dealing  prerequisite  to 
Laws  of  1909,  ch.  120,  §  6,  p.  340,  equitable  relief), 
amends  §  3938,  reducing  the  period  °°  Stover's  Code  1902,  §  1626. 
of  redemption  from  one  year  to  nine  Upon  final  judgment  the  plain- 
months.  See  Edwards  v.  Fitzhugh,  tiff,  in  addition  to  the  other  costs 
18  N.  Mex.  424  (surplus  payment  allowed,  is  entitled  to  the  follow- 
on  foreclosure).  See  concerning  ing  percentage  upon  the  amount  due 
counsel  fees,  on  foreclosure.  Good  upon  the  mortgage:  Upon  a  sum 
V.  Colorado  Inv.  Loan  Co.,  16  N.  not  exceeding  $200,  10  per  cent; 
Mex.  461,  117  Pac.  856;  Armijo  v.  upon  an  additional  sum  not  exceed- 
Henry,  14  N.  Mex.  181,  89  Pac.  305.  ing  $400,  5  per  cent;  upon  an  addi- 

"  Stover's    Ann.    Code    Civil   Pro-  tional  sum  not  exceeding  $1,000,   2 

cedure  1902,    §   1626-1637.  per  cent     If  the  action  be  settled 

"  Germania  Life  Ins.  Co.  v.  Pot-  before  judgment,  the  plaintiff  is  en- 
ter, 124  App.  Div.  814,  109  N.  Y.  S.  titled,  upon  the  amount  received  in 
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Any  person  who  is  liable  to  the  plaintiff  for  the  payment  of  the 
debt  secured  by  the  mortgage  may  be  made  a  defendant  in  the  action ; 
and  if  he  has  appeared,  or  has  been  personally  served  with  the  sum- 
mons, the  final  judgment  may  award  payment  by  him  of  the  residue 
of  the  debt  remaining  unsatisfied  after  a  sale  of  the  mortgaged  prop- 
erty and  the  application  of  the  proceeds  pursuant  to  the  directions 
contained  therein.^^ 

Where  the  mortgagor  is  liable  personally  for  the  payment  of  the 
mortgage  debt,  the  holder  of  the  mortgage  has  two  remedies;  he  may 
foreclose  the  mortgage  and  sell  the  mortgaged  premises  or  obtain  a 
money  judgment  against  the  one  liable,  but  he  can  not  prosecute  the 
two  actions  concurrently,  without  leave  of  court.^'  While  an  action 
to  foreclose  a  mortgage  upon  real  property  is  pending,  or  after  final 
judgment  for  the  plaintiff  therein,  no  other  action  shall  be  commenced 
or  maintained  to  recover  any  part  of  the  mortgage  debt  without  leave 
of  the  court  in  which  the  former  action  was  brought."'  The  complaint 


settlement,  to  one-half  the  above 
rates.  When  a  part  of  the  mort- 
gage debt  is  not  due,  if  the  final 
judgment  directs  a  sale  of  the  whole 
property,  the  percentages  are  com- 
puted upon  the  whole  sum  unpaid 
upon  the  mortgage.  If  the  judg- 
ment directs  a  sale  of  a  part  only, 
the  percentages  are  computed  upon 
the  sum  actually  due,  and  upon  a 
sale  of  the  remainder  the  percent- 
ages are  computed  upon  that 
amount;  but  the  aggregate  of  the 
percentages  can  not  exceed  the  sum 
which  would  have  been  allowed  if 
the  entire  sum  secured  had  been 
due  when  final  judgment  was  ren- 
dered. The  court  may  also  in  its 
discretion  allow  a  sum  not  exceed- 
ing 2%  per  cent,  upon  the  sum  due 
upon  the  mortgage,  and  not  exceed- 
ing in  the  aggregate  $200.  Bliss' 
Code  of  Civil  Procedure  1890, 
§§  3252,  3253. 

See  also,  concerning  form  and  ef- 
fect of  judgment.  Day  v.  New  Lots, 
107  N.  Y.  148,  13  N.  B.  915  (judg- 
ment directing  sale  free  from  other 
liens) ;  Union  Trust  Co.  v.  Olmsted, 
102  N.  T.  729,  7  N.  E.  822  (part  of 
lands  in  another  state) ;  Glacius  v. 
Fogel,  88  N.  Y.  434  (payment  of 
deficiency  by  representatives  of 
mortgagor);  Bernhardt  v.  Lym- 
burner,  85  N.  Y.  172  (inverse  order 
of    eale    in    parcels);    Bennett    v. 
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Austin,  81  N.  Y.  308  (clause  per- 
mitting parties  to  purchase);  Lyon 
V.  Lyon,  67  N.  Y.  250  (authority  to 
amend  foreclosure  judgment). 

""Stover's  Code  1902,  §  1627.  A 
contingent  decree  for  the  payment 
of  any  deficiency  may  be  made  be- 
fore sale.  McCarthy  v.  Graham,  8 
Paige  (N.  Y.)  480.  The  master's 
deed  passes  the  title  from  the  time 
of  its  delivery.  Fuller  v.  Van  Gee- 
sen,  4  Hill  (N.  Y.)  171.  See  as  to 
parties  defendant,  claiming  an  in- 
terest, Vought  V.  Levin,  142  App. 
Div.  623,  127  N.  Y.  S.  479.  See  con- 
cerning liability  of  grantees  for  de- 
ficiency: Smith  V.  Cornell,  111  N. 
Y.  554,  19  N.  E.  271;  Wilcox  v. 
Campbell,  106  N.  Y.  325,  12  N.  E. 
823;  Spencer  v.  Spencer,  95  N.  Y. 
353;  Smith  v.  Truslow,  84  N.  Y. 
660;  Parkinson  v.  Sherman,  74  N. 
Y.  88,  30  Am.  Rep.  268;  Calvo  v. 
Davies,  73  N.  Y.  211,  29  Am.  Rep. 
130. 

<»  French  v.  French,  107  App. 
Div.  107,  94  N.  Y.  S.  1026. 

»» Stover's  Code  1902,  §  1628.  A 
suit  at  law  need  not  be  actually 
discontinued  before  filing  the  bill, 
but  upon  the  filing  of  it  the  suit  is 
suspended.  Williamson  v.  Champ- 
lin,  8  Paige  (N.  Y.)  70.  This  pro- 
vision does  not  apply  to  an  action 
on  a  deficiency  judgment,  as  that 
becomes  a  new  obligation  on  being 
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in  an  action  to  foreclose  a  mortgage  upon  real  property  must  state 
whether  any  other  action  has  been  brought  to  recover  any  part  of  the 
mortgage  debt,  and  if  so  whether  any  part  thereof  has  been  collected."" 
Where  final  judgment  for  the  plaintiS  has  been  rendered  in  an 
action  to  recover  any  part  of  the  mortgage  debt,  an  action  shall  not 
be  commenced  or  maintained  to  foreclose  the  mortgage,  unless  an  exe- 
cution against  the  property  of  the  defendant  has  been  issued  upon 
the  judgment  to  the  sheriff  of  the  county  where  he  resides,  if  he 
resides  within  the  state,  or,  if  he  resides  without  the  state,  to  the 
sheriff  of  the  county  where  the  judgment  roll  is  filed,  and  has  been 
returned  wholly  or  partly  unsatisfied.''^ 


docketed,  and  is  conclusive  on  de- 
fendant; and  it  is  immaterial  that 
plaintiff  in  foreclosure  purchased 
the  property  at  the  sale,  and  made 
a  profit  thereon.  Schultz  v.  Mead, 
8  N.  Y.  S.  663.  The  granting  of 
such  permission  is  not  a  matter  of 
course.  The  application  must  be 
upon  cause  shown;  and  its  fa- 
vorable consideration  is  to  be  de- 
termined according  to  principles  of 
equity.  Equitable  L.  Ins.  Co.  v. 
Stevens,  63  N.  Y.  341;  Seofleld  v. 
Doscher,  72  N.  Y.  491.  While  the 
court  may  have  the  power  to  grant 
such  leave  to  sue  nunc  pro  tunc 
after  commencement  of  the  suit,  by 
an  ex  parte  application,  the  prac- 
tice is  not  in  the  orderly  adminis- 
tration of  justice,  and  should  not  be 
encouraged.  The  defendant  should 
have  an  opportunity  to  be  heard  in 
the  first  instance.  Walton  v.  Grand 
Belt  Copper  Co.,  11  N.  Y.  S.  110,  fol- 
lowing United  States  Ins.  Co.  v. 
Poillon,  6  N.  Y.  S.  370. 

"Schieck  v.  Donohue,  77  App. 
Div.  321,  79  N.  Y.  S.  233  (sufficiency 
of  allegation) ;  Riesgo  v.  Clark,  194 
N.  Y.  600,  88  N.  E.  1130  (proof  of 
allegation). 

"This  prohibition  is  not  limited 
to  a  suit  against  the  mortgagor, 
but  applies  to  a  suit  against  a 
surety,  or  one  who  has  assumed 
to  pay  the  mortgage.  Pattison  v. 
Powers,  4  Paige  (N.  Y.)  549.  And 
to  a  suit  upon  a  guaranty  of  the 
mortgage.  McKernan  v.  Robinson, 
84  N.  Y.  105.  But  it  does  not  apply 
to  a  suit  upon  a  guaranty  of  the 
mortgage  debt.  Schaaf  v.  O'Brien, 
8  Daly  (N.  Y.)   181.     In  case  oi  a 


guaranty  of  collection,  it  is  implied 
that  the  guarantor  is  not  liable  un- 
til the  remedy  upon  the  security  has 
been  exhausted.  Baxter  v.  Smack, 
17  How.  Pr.  (N.  Y.)  183,  184.  If 
the  plaintiff  untruly  aver  that  no 
proceedings  have  been  had,  the  de- 
fendant may  plead  a  judgment  at 
law  without  averring  that  no  execu- 
tion has  been  issued  on  it.  North 
River  Bank  v.  Rogers,  8  Paige  (N. 
Y.)  648.  See  also,  as  to  the  effect 
of  a  judgment,  Grosvenor  v.  Day, 
Clarke  (N.  Y.)  109.  The  mere 
commencement  of  proceedings  at 
law,  if  no  judgment  has  been  re- 
covered, will  not  prevent  the  filing 
of  a  bill  to  foreclose.  But  the  suit 
can  not  be  prosecuted  without  the 
permission  of  the  court.  This  may 
be  given  in  some  cases,  as,  for  in- 
stance, where  the  suit  is  against  a 
third  person  liable  for  the  debt,  but 
who  is  not  a  party  to  the  bill  of 
foreclosure,  and  might  not  be  liable 
to  a  decree  for  the  deficiency  if  he 
were  a  party,  and  where  the  prem- 
ises are  not  sufficient  to  pay  the 
debt.  The  court  will  permit  the 
suit  at  law  to  proceed  so  far  as  to 
test  the  validity  of  a  defense  set  up, 
but  will  not  allow  an  execution  to 
be  taken  out  on  the  judgment  with- 
out further  order  of  court.  Suydam 
V.  Bartle,  9  Paige  (N.  Y.)  294.  See 
also  Thomas  v.  Brown,  9  Paige  (N. 
Y.)  370;  Engle  v.  Underbill,  3  Bdw. 
(N.  Y.)  249.  If  an  action  has  been 
commenced  without  previous  au- 
thority, the  court  may  by  subse- 
quent order  made  nunc  pro  tunc 
grant  permission.  McKernan  v. 
Robinson,  84  N.  Y.  105. 
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The  plaintiff  must,  at  least  twenty  days  before  a  final  judgment 
directing  a  sale  is  rendered,  file,  in  the  clerk's  oflB.ee  of  each  county 
■where  the  mortgaged  property  is  situated,  a  notice  of  the  pendency 
of  the  action,  which  must  specify,  in  addition  to  other  particulars  re- 
quired, the  date  of  the  mortgage,  the  parties  thereto,  and  the  time  and 
place  of  recording  itJ^ 

A  conveyance  upon  a  sale  made  pursuant  to  a  final  judgment,  in 
an  action  to  foreclose  a  mortgage  upon  real  property,  vests  in  the  pur- 
chaser the  same  estate  only  that  would  have  vested  in  the  mortgagee 
if  the  equity  of  redemption  had  been  foreclosed.''^  Such  a  conveyance 
is  as  valid  as  if  it  were  executed  by  the  mortgagor  and  mortgagee,  and 
is  an  entire  bar  against  each  of  them,  and  against  each  party  to  the 
action  who  was  duly  summoned,  and  every  person  claiming  from, 
through,  or  under  a  party  by  title  accruing  after  the  filing  of  the  no- 
tice of  the  pendency  of  the  action,  as  above  prescribed.''* 

If  there  is  any  surplus  of  the  proceeds  of  the  sale  after  paying  the 
expenses  of  the  sale,  and  satisfying  the  mortgage  debt  and  the  costs 
of  the  action,  it  must  be  paid  into  court  for  the  use  of  the  person  or 
persons  entitled  thereto.'^  If  any  part  of  the  surplus  remains  in  court 
for  the  period  of  three  months,  the  court  must,  if  no  application  has 
been  made  therefor,  and  may  if  an  application  therefor  is  pending, 
direct  it  to  be  invested  at  interest  for  the  benefit  of  the  person  or  per- 
sons entitled  thereto,  to  be  paid  upon  the  direction  of  the  court.  "Where 

"Stover's  Code  1902,  §  1631.     A  ter,   no   report   or  confirmation   is 

decree  without  proof  of  such  notice,  necessary  before  making  the  deed, 

though  irregular,  is  not  void.    Pot-  Monell  v.  Lawrence,  12  Johns.   (N. 

ter  V.  Rowland,  8  N.  Y.  488;  Curtis  Y.)   521.     If  the  sale  be  made  by  a 

V.  Hitchcock,  10  Paige  (N.  Y.)  399;  referee  appointed  for  the  purpose. 

White   V.    Coulter,   1   Hun    (N.   Y.)  his  duties  are  ministerial  in  their 

357.    Under  Code  of  Civ.  Proc.  1890,  nature,    and    he    must    follow    the 

§  1331,  providing  for  the  giving  of  terms  of  sale,  and  is  personally  li- 

a  bond  upon  taking  an  appeal  from  able   if  he  disregards   them.     Day 

a  judgment  directing  a  sale  in  or-  v.  Bergen,  53  N.  Y.  404. 
der  to  stay  execution,  an  undertak-        "Stover's  Code  1902,  §  1632.     It 

ing  against  waste  and  for  the  value  is  settled  law  in  New  York  that  the 

of  use  and  occupation  operates  as  a  purchaser  at  a  mortgage   sale  un- 

stay  of  proceedings  without  a  cove-  der  an  attempted  statutory  foreclo- 

nant  to  pay  a  deficiency.    The  bond  sure   which   is    invalid   as   against 

may  be  in  either  form,  that  is,  to  the  mortgagor  for  want  of  notice, 

pay  for  use  and  occupation,  or  to  becomes  the  assignee  of  the  mort- 

pay  the   deficiency.     Grow  v.   Gar-  gage,  and  each  subsequent  grantee 

lock    29  Hun   (N.  Y.)   598;  Werner  becomes   in   turn   assignee  thereof. 

V    Tuch    52   Hun    (N.  Y.)    269,  119  Ketcham  v.  Deutsch,  211  N.  Y.  85, 

N   Y.  632,  23  N.  E.  573,  5  N.  Y.  S.  105  N.   B.   85. 


219. 


'=  Stover's     Code     1902,     §     1633. 


"'stover's     Code    1902,     §     1632.     Bostwick  v.  Pulver,  3  How.  Pr.  (N. 
When  the  sale  is  made  by  a  mas-    Y.)  69. 
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an  action  is  bronglit  to  foreclose  a  mortgage  upon  real  property,  upon 
which  a  portion  of  the  principal  or  interest  is  due,  and  another  por- 
tion of  either  is  to  become  due,  the  complaint  must  be  dismissed,  with- 
out costs  against  the  plaintiff,  upon  the  defendant  paying  into  court, 
at  any  time  before  a  iinal  judgment  directing  a  sale  is  rendered,  the 
sum  due,  and  the  plaintiffs  costs.  In  such  case,  if,  after  a  final  judg- 
ment directing  a  sale  is  rendered,  but  before  the  sale  is  made,  the  de- 
fendant pays  into  court  the  amount  due  for  principal  and  interest  and 
the  costs  of  the  action,  together  with  the  expenses  of  the  proceedings 
to  sell,  if  any,  all  proceedings  upon  the  judgment  must  be  stayed ;  but 
upon  a  subsequent  default  in  the  payment  of  principal  or  interest)  the 
court  may  make  an  order  directing  the  enforcement  of  the  judgment 
for  the  purpose  of  collecting  the  sum  then  due.'^ 

Where  the  mortgage  debt  is  not  all  due,  and  the  mortgaged  prop- 
erty is  so  circumstanced  that  it  can  be  sold  in  parcels  without  injury 
to  the  interests  of  the  parties,'^  the  final  judgment  must  direct  that 
no  more  of  the  property  be  sold,  in  the  first  place,  than  is  sufficient 
to  satisfy  the  sum  then  due,  with  the  costs  of  the  action  and  expenses 
of  the  sale;"^  and  that,  upon  a  subsequent  default  in  the  payment  of 
principal  or  interest,  the  plaintiff  may  apply  for  an  order  directing 
the  sale  of  the  residue,  or  of  so  much  thereof  as  is  necessary  to  satisfy 
the  amount  then  due,  with  the  costs  of  the  application  and  the  ex- 
penses of  the  sale.  The  plaintiff  may  apply  for  and  obtain  such  an 
order  as  often  as  a  default  happens.'''  If  in  such  case  it  appears  that 
the  mortgaged  property  is  so  circumstanced  that  a  sale  of  the  whole 
will  be  most  beneficial  to  the  parties,  the  final  judgment  must  direct 
that  the  whole  property  be  sold  f°  that  the  proceeds  of  the  sale,  after 

'« Stover's  Code  1902,  §§  1633-  ">  Stover's  Code  1902,  §  1636.  If  the 
1635.  Brinkerhoff  v.  Thallhimer,  2  mortgage  be  conditioned  for  the  sup- 
Johns.  Ch.  (N.  Y.)  486;  Ellis  v.  port  of  the  mortgagee  during  life, 
Craig,  7  Johns.   (N.  Y.)   7.  no   decree  for  subsequent  breaches 

"  Stover's  Code  1902,  §  1636.     An  can  be  made  without  supplementary 

order  of  sale  will  not  be  made  with-  proceedings.      Ferguson    v.    Fergu- 

out    reference.      Ontario    Bank    v.  son,  2  N.  Y.  360.    So  where  interest 

Strong,  2  Paige  (N.  Y.)  301.    If  the  only  is  due.     Brinckerhoff  v.  Thall- 

master  has  reported  that  the  prem-  himer,  2   Johns.   Ch.    (N.   Y.)    486; 

ises  can  not  be  sold  in  parcels,  on  Lyman  v.  Sale,  2  Johns.  Ch.  (N.  Y.) 

another  instalment  becoming  due  a  487;   Campbell  v.  Macomb,  4  Johns, 

second   reference   Is   not  necessary.  Ch.    (N.    Y.)    534;     Delabigarre    v. 

Knapp   v.   Burnham,   11   Paige    (N.  Bush,   2   Johns.    (N.   Y.)    490;    Bre- 

Y-)    330.  voort  v.  Jackson.  1  Edw.    (N.  Y.) 

"  The  master  is  not  bound  to  sell  447. 

in  parcels  unless  the  decree  so  di-  »>  A  sale  of  the  whole  may  be  de- 

rects.    WoodhuU  v.  Osborne,  2  Edw.  creed  when  the  mortgage  is  inade- 

(N.  Y.)    614;   Lansing  v.  Capron,  1  quate   security   and   the   mortgagor 

Johns.  Ch.  (N.  Y.)   617.  is  irresponsible,  although  the  whole 
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deducting  the  costs  of  the  action  and  the  expenses  of  the  sale,  be  either 
applied  to  the  satisfaction  of  the  whole  snm  secured  by  the  mortgage, 
with  such  a  rebate  of  interest  as  justice  requires,  or  be  first  applied 
to  the  payment  of  the  sum  due,  and  the  balance,  or  so  much  thereof 
as  is  necessary,  be  invested  at  interest  for  the  benefit  of  the  plaintiff, 
to  be  paid  to  him  from  time  to  time  as  any  part  of  the  principal  or  in- 
terest becomes  due.^^ 


debt  be  not  due,  unless  tbe  mortga- 
gor will  pay  the  amount  due,  or 
give  security  for  the  residue.  Suf- 
fern  v.  Johnson,  1  Paige  (N.  Y.) 
450,  19  Am.  Dec.  440.  The  court 
may  order  a  sale  of  the  whole  prem- 
ises, with  a  view,  not  to  the  satis- 
faction of  the  mortgage,  but  to  the 
better  protection  of  the  subsequent 
parties  in  interest.  Livingston  v. 
Mildrum,  19  N.  Y.  440,  443;  Snyder 
V.  Stafford,  11  Paige  (N.  Y.)  71; 
Deforest  v.  Farley,  4  Hun  (N.  Y.) 
640.  So  when  there  is  a  second 
mortgage  on  the  same  premises, 
which  is  due,  upon  the  foreclosure 
of  the  first  mortgage,  although  a 
part  only  of  that  is  due,  the  court 
will  direct  a  sale  of  the  whole 
premises,  or  so  much  as  will  satisfy 
the  whole  of  both  mortgages,  unless 
the  defendant  pay  the  amount  due 
with  costs  before  sale.  Hall  v. 
Bamber,  10  Paige  (N.  Y.)  296.  Al- 
though the  premises  consist  of  two 
or  more  parcels,  if  they  have  previ- 
ously been  held,  used,  and  con- 
veyed together  as  one  farm,  a  sale 
of  the  whole  in  one  parcel  is  good. 
Anderson  v.  Austin,  34  Barb.  (N. 
Y.)  319.  See  also  Wolcott  v. 
Schenck,  23  How.  Pr.  (N.  Y.)  385; 
WoodhuU  V.  Osborne,  2  Edw.  (N. 
Y.)   614. 

^1  Stover's  Code  1902,  §  1637.  The 
judgment  may  direct  the  delivery 
of  the  possession  of  the  property  to 
the  person  entitled  thereto.  If  a 
party,  or  his  representative  or  suc- 
cessor, who  is  bound  by  the  judg- 
ment, withholds  possession  from  the 
person  thus  declared  to  be  en- 
titled thereto,  the  court,  besides 
punishing  the  disobedience  as  a 
contempt,  may  in  its  discretion, 
by  order,  require  the  sheriff  to 
put  that  person  in  possession.  Such 
an  order  must  be  executed  as  if  it 


was  an  execution  for  the  delivery 
of  the  possession  of  the  property. 
Code  of  Civil  Procedure  1880  and 
1902,  §  1675.  The  officer  making 
the  sale  must,  out  of  the  proceeds, 
unless  the  judgment  otherwise  di- 
rects, pay  all  taxes,  assessments, 
and  water  rates,  which  are  liens 
upon  the  property  sold,  and  redeem 
the  property  sold  from  any  sales 
for  unpaid  taxes,  assessments,  or 
water  rates  which  have  not  appar- 
ently become  absolute.  The  sums 
necessary  to  make  those  payments 
and  redemptions  are  deemed  ex- 
penses of  the  sale  within  the' mean- 
ing of  that  expression,  as  used  in 
any  provision  of  articles  second, 
third,  or  fourth  of  this  title.  Code 
of  Civil  Procedure  1880  and  1902, 
§  1676.  The  sale  must  be  at  public 
auction  to  the  highest  bidder.  No- 
tice of  sale  must  be  given  as  fol- 
lows: 1.  A  written  or  printed  notice 
thereof  must  be  conspicuously  fast- 
ened up,  at  least  forty-two  days  be- 
fore the  sale,  in  three  public  places 
in  the  town  or  city  where  the  sale 
is  to  take  place,  and  also  in  three 
public  places  in  the  town  or  city 
where  the  property  is  situated,  if 
the  sale  is  to  take  place  in  another 
town  or  city.  2.  A  copy  of  the  no- 
tice must  be  published,  at  least 
once  in  each  of  the  six  weeks  im- 
mediately preceding  the  sale,  in  a 
newspaper  published  In  the  county, 
if  there  is  one;  or,  if  there  is  none. 
In  the  newspaper  printed  at  Albany 
in  which  legal  notices  are  required 
to  be  published.  In  case  the  prop- 
erty is  situated  wholly  or  partly  in 
a  city  in  which  a  daily,  semiweekly 
or  tri-weekly  newspaper  is  pub- 
lished, notice  must  be  given  by  pub- 
lishing in  such  paper  notice  of  the 
sale  at  least  twice  in  each  week  for 
the  three  successive  weeks,  or  in  a 


§  1353 


STATUTORY   PROVISIONS 


1030 


§  1352.  North  Carolina. — Mortgages  are  foreclosed  by  action  in 
the  nature  of  a  bill  in  equity.'^  The  suit  must  be  brought  in  the 
county  in  whieh  the  premises  or  some  part  of  them  are  situated.*'  If 
any  party  having  an  interest  in  the  mortgaged  premises  or  a  lien  upon 
them  is  unknown  to  the  plaintiff,  and  his  residence  can  not  with  rea- 
sonable diligence  be  ascertained,  upon  afiBdavit  of  such  fact  the  court 
may  grant  an  order  that  the  notice  be  served  by  publishing  the  same 
once  a  week  for  four  weeks  in  some  newspaper  published  in  the  county, 
and  by  posting  the  notice,  for  thirty  days,  at  the  courthouse  door  and 
three  other  public  places  in  the  county.**  There  is  no  redemption  after 
sale.  Judgment  may  be  rendered  against  any  one  personally  liable  for 
the  mortgage  debt  for  a  deficiency  after  the  sale,  though  this  could 
not  be  done  under  the  former  equity  practice.*^ 

§  1352a.     North  Dakota**  and  South  Dakota.*^ — Foreclosure  is  by 


weekly  paper  published  in  a  city, 
once  in  each  of  the  six  weeks  im- 
mediately preceding  the  sale  in  one, 
or  in  the  city  or  in  the  counties  of 
New  York  and  Kings  in  two  of  such 
papers.  Notice  of  a  postponement 
of  the  sale  must  be  published  in  the 
paper  or  papers  wherein  the  notice 
of  sale  was  published.  The  terms 
of  the  sale  must  be  made  known  at 
the  time  of  sale;  and  if  the  prop- 
erty, or  any  part  thereof,  is  to  be 
sold  subject  to  a  right  of  dower, 
charge,  or  lien,  that  fact  must  be 
declared  at  the  time  of  sale.  If 
the  property  consists  of  two  or 
more  distinct  buildings,  farms,  or 
lots,  they  must  be  sold  separately; 
except  that  where  two  or  more 
buildings  are  situated  on  the  same 
city  lot,  they  may  be  sold  together. 
Code  of  Civil  Procedure  1880  and 
1902,  §  1678;  Code  of  Civil  Proce- 
dure 1878  and  1902,  §  1434.  A  fore- 
closure sale  of  two  buildings  is  not 
invalidated  because  they  have  been 
sold  together.  The  word  "must"  in 
this  provision  is  directory  merely. 
Wallace  v.  Ferly,  6  How.  Pr.  (N. 
Y.)   225. 

'"All  distinction  between  actions 
at  law  and  suits  in  equity  Is 
abolished.  Constitution,  §  1,  art.  14; 
Battle's  Revisal  (1873),  137.  The 
court  of  equity  has  power  to  direct 
sale  under  its  authority,  through  a 
commissioner  of  its  own  appoint- 
ment, and  its  power  exists  as  well 
for  the  protection  of  the  mortgagor 


as  for  the  benefit  of  the  mortgagee. 
McLarty  v.  Urquhart,  153  N.  Car. 
339,  69  S.  E.  '245. 

^Code  1883,  §  221;  Pell's  Revisal 
1908,  ch.  12,  §  419;  Connor  v.  Dil- 
lard,  129  N.  Car.  50,  39  S.  B.  641; 
Fraley  v.  March,  68  N.  Car.  160. 

The  superior  court  has  jurisdic- 
tion of  the  action  although  the  debt 
secured  be  less  than  two  hundred 
dollars.  The  action  is  not  founded 
on  the  contract  merely,  but  on  the 
equity  growing  out  of  the  relation 
of  mortgagor  and  mortgagee.  The 
enforcement  of  such  an  equity  does 
not  fall  within  the  jurisdiction  ot 
a  justice,  because  the  sum  secured 
on  the  contract  would  be  cognizable 
before  him.  Murphy  v.  McNeill,  82 
N.  Car.  221. 

"Code  of  Civ.  Proc.  1892,  §  221; 
Pell's  Revisal  1908,  §§442  (7),  443; 
Gregory's  Supplement,  §§  641,  641a 
(advertisement  of  resales) ;  Eu- 
banks  v.  Becton,  158  N.  Car.  230,  73 
S.  E.  1009  (strict  compliance  neces- 
sary) . 

^  Fleming  v.  Sitton,  1  Dev.  &  Bat. 
Eq.  (N.  Car.)  621. 

™2  Comp.  Laws  N.  Dak.  1913, 
§§  8099-8118.  See  also  §  7415.  Doo- 
little  V.  Nurnberg,  27  N.  Dak.  521, 
147  N.  W.  400  (default) ;  Bailey  v. 
Hendrlckson,  25  N.  Dak.  500,  143 
N.  W.  134  (publication  and  notice) ; 
Cosgrave  v.  McAvay,  24  N.  Dak. 
343,  139  N.  W.  693  (judgment  for 
amount  due). 

^  South  Dakota:   Rev.  Codes  1903; 
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an  equitable  suit  in  accordance  with  the  code.  The  action  must  be 
brought  in  the  district  or  circuit  court^*  of  the  county  where  the  prem- 
ises or  some  part  of  them  are  situated ;  judgment  may  be  rendered  for 
the  amount  of  the  debt  against  the  mortgagor,  and  a  decree  may  be 
made  for  the  sale  of  the  premises,  or  of  such  part  as  may  be  sufficient 
to  pay  the  amount  of  the  judgment.  The  court  may  order  and  compel 
the  delivery  of  the  possession  of  the  premises  to  the  purchaser  after 
the  expiration  of  one  year  from  the  sale,  and  may  direct  an  execution 
to  issue  for  the  balance  remaining  unsatisfied.  While  this  action  is 
pending,  no  proceedings  at  law  can  be  had  for  the  recovery  of  the  debt 
or  any  part  of  it  unless  authorized  by  the  court.  If  any  person  other 
than  the  mortgagor  is  liable  for  the  debt,  a  judgment  for  the  balance 
remaining  unsatisfied  after  the  sale  may  be  entered  against  him  as 
well  as  the  mortgagor,  and  may  be  enforced  by  execution  or  other 
process.  The  complainant  must  state  in  his  complaint  whether  any 
proceedings  have  been  had  at  law  or  otherwise  for  the  recovery  of  the 
debt;  and  if  any  execution  has  been  issued  for  any  part  of  the  debt, 
the  proceedings  can  not  go  on  unless  the  execution  be  returned  un- 
satisfied in  whole  or  in  part;  and  that  the  defendant  has  no  property 
whereon  to  satisfy  it,  except  the  mortgaged  premises. 

Sales  under  a  decree  of  foreclosure  are  made  by  a  referee,  sheriff, 
or  deputy  sheriff  of  the  county,  or  other  person  appointed  by  the 
court,  in  the  county  or  subdivision  of  it  where  the  premises  or  some 
part  of  them  are  situated.^*  The  oHicer  making  the  sale  must  give  to 

Code  Civ.  Proc,  §§  655-674,  p.  973;  shall  take  receipts;  second,  in  pay- 
Russell  v.  Wright,  23  S.  Dak.  338, 121  ment  of  the  costs  on  account  of 
N.  W.  842  (judgment  for  amount  which  the  sale  was  made;  and  when 
due) ;  St.  Paul  F.  &c.  Ins.  Co.  v.  the  proceeds  of  the  sale  are  suf- 
Dakota  L.  &c.  Stock  Co.,  10  S.  Dak.  ficient,  such  officer  shall  take  up  all 
191,  72  N.  W.  460  (judgment  for  notes,  bonds,  mortgages,  or  other 
debt  prior  to  foreclosure) ;  Bennett  evidences  of  the  debt  and  security, 
V.  Ellis,  13  S.  Dak.  401,  83  N.  W.  and  cancel  the  same  by  plain  and 
429;  Rudolph  v.  Herman,  4  S.  Dak.  legible  notation  upon  the  face 
283,  56  N.  W.  901.  thereof,    giving   date    and   amounts 

'"In  North  Dakota  the  action  is  so  paid;  and  when  the  proceeds  are 
brought  in  the  district  court.  In  insufficient,  he  shall  make  a  like  in- 
South  Dakota,  in  the  circuit  court,  dorsement  thereon  of  the  amount 
Comp.  Laws  N.  Dak.  1913,  §  8099;  paid,  and  shall  also  take  from  the 
Rev.  Codes  1903;  Code  Civ.  Proc.  judgment  or  mortgage  creditor,  his 
S.  Dak.  1903,  §  655,  p.  973.  agent  or  attorney,  a  receipt  for  the 

*° South   Dakota:     On   all   foreclo-  amount  so  paid  and  applied;   all  of 

sure  sales  conducted  by  the  sheriff  which    receipts    and    canceled    evi- 

or  his  deputy,  it  is  the  duty  of  such  deuces  of  debt  or  security  shall  be 

officer  to  apply  the  proceeds  of  such  by  said  officer  kept  and  preserved 

sale,   first,   to   the   payment   of  the  in  his  office  until  called  for  by  the 

expenses  of  such  sale,  for  which  he  debtor.     If,   however,   the   original 
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the  purchaser  a  certificate  in  writing,  setting  forth  a  description  of 
the  property  sold,  the  price  bid  for  each  parcel,  and  the  whole  price 
paid;  and  if  the  premises  are  not  redeemed  within  one  year  from  the 
time  of  sale,  he  executes  a  deed  to  the  purchaser.'"  Eedemption  within 
that  time  may  be  made  by  paying  the  purchaser  the  sum  for  which 
the  premises  were  sold,  with  interest  at  the  rate  of  twelve  per  cent, 
per  annum.  The  proceeds  of  the  sale  are  applied  to  the  payment  of  the 
debt,  and  any  surplus  there  may  be  is  brought  into  court  for  the  use 
of  the  persons  entitled  to  it. 

When  the  action  is  brought  for  an  instalment  of  the  debt  or  of 
the  interest,  and  other  instalments  are  not  then  due,  the  bill  is  dis- 
missed upon  payment,  at  any  time  before  the  decree  of  sale,  of  the 
principal  and  interest  due,  with  costs.  If,  after  a  decree  of  sale,  the 
money  is  brought  into  court,  the  proceedings  are  stayed  until  a  further 
default,  in  case  of  which  the  court  may  enforce  the  collection  of  such 
subsequent  instalment.  The  court  may  direct  a  reference  to  a  master 
to  ascertain  whether  the  premises  shall  be  sold  in  parcels  or  together, 
and  may  direct  the  sale  to  be  made  accordingly.  If  it  appears  that  a 
sale  of  the  whole  together  will  be  most  beneficial  to  the  parties,  the 
decree  may  be  in  the  first  instance  entered  for  the  sale  of  the  whole. 
In  that  case  the  proceeds  are  applied  to  the  payment  as  well  of  the  part 
of  the  debt  already  due  as  that  which  is  not  then  due ;  and  if  the  resi- 
due which  is  not  then  payable  does  not  bear  interest,  a  proper  rebate 
of  interest  is  made.°^ 

evidences  of  sale  and  security  have  then  due,  and  Interest  for  one  year 

been  deposited  In  court,  no  cancel-  in  advance,  the  time  of  redemption 

lation  shall  be  required,  but  receipts  shall  be  extended  one  year.     Laws 

shall  be  taken  as  in  case  of  partial  1S93,    ch.    140;     Rev.    Codes    1903, 

payments.    Laws  1893,  ch.  118,  Rev.  Code  Civ.  Proc,  §  646. 

Codes  1903,  Codes  Civ.  Proc,  §  664.  "A  certificate  by  a  deputy  in  his 

All   real    property   sold   upon   fore-  name  as  deputy  sheriff,  while  per- 

closure   of   mortgage   by  advertise-  haps    irregular    in    not   using   the 

ment,  order,  judgment,  or  decree  of  name  of  his  principal,  is  not  void, 

court,  may  be  redeemed  at  any  time  Hodgdon  v.  Davis,  6  Dak.  21,  50  N. 

within  one  year  after  such  sale,  in  W.  478. 

like  manner  and  to  the  same  effect  "Redemption    may   be   made    as 

as  provided  for  redemption  of  real  provided  in  case  of  foreclosure  by 

property   sold   upon    execution,   by,  advertisement.      See    post    §    1728. 

first,  the  mortgagor  or  his  succes-  See,    concerning    redemption    after 

sor  in  interest  in  the  whole  or  any  sale,   Summerville  v.   Sorrenson,  23 

part  of  the  property;  second,  a  sub-  N.  Dak.  460,  136  N.  W  938,  42  L.  R. 

sequent  judgment  or  mortgage  cred-  A.   (N.  S.)   877;   Leverson  v.  Olson, 

iter  has   the   rights    of   a   redemp-  25    N.    Dak.    624,    142    N.    W.    917; 

tioner.     If,  at  the  expiration  of  one  Nichols  v.  Tingstad,  10  N.  Dak   172*, 

year  from  the  date  of  sale,  the  mort-  86  N.  W.  694;  McDonald  v.  Beatty. 

gagor  or   his   successor   in   interest  10  N.  Dak.  511,  88  N.  W.  281. 
shall  pay  all  taxes  and  all  interest 
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;§  1353.  Ohio."^ — ^An  action  for  the  sale  of  real  property  under  a 
mortgage  must  be  brought  in  the  county  in  which  the  property  lies, 
except  that,  when  the  property  is  situate  in  more  than  one  county,  the 
action  may  be  brought  in  either.  When  a  mortgage  is  foreclosed,  a 
sale  of  the  premises  shall  be  ordered;  and  when  the  premises  to  be 
sold  are  in  one  or  more  tracts,  the  court  may  direct  the  officer  who 
makes  the  sale  to  subdivide,  appraise,  and  sell  the  same  in  parcels,  or 
to  sell  any  one  of  the  tracts  as  a  whole.  "When  the  mortgaged  property 
is  situate  in  more  than  one  county,  the  court  may  order  the  sheriff  or 
master  of  each  to  make  sale  of  the  property  in  his  county,  or  may  di- 
rect one  officer  to  sell  the  whole;  the  court  may  direct  that  the  prop- 
erty, when  it  consists  of  a  single  tract,  be  sold  as  one  tract,  or  in  sep- 
arate parcels,  and  shall  direct  whether  appraisers  shall  be  selected  for 
each  county,  or  one  set  for  all ;  and  shall  also  direct  whether  publica- 
tion of  the  sale  shall  be  made  in  all  the  counties  or  in  one  county 
only. 

The  plaintiff  may  also  ask  in  his  petition  for  a  judgment  for  the 
money  claimed  to  be  due ;  and  such  proceedings  shall  be  had  and  judg- 
ment rendered  as  in  other  civil  actions  for  the  recovery  of  money 
only.»3 

A  receiver  may  be  appointed  when  it  appears  that  the  mortgaged 
property  is  in  danger  of  being  lost,  removed,  or  materially  injured, 
or  that  the  condition  of  the  mortgage  has  not  been  performed,  and 
the  property  is  probably  insufificient  to  discharge  the  mortgage  debt.'* 

There  is  no  redemption  after  sale. 

§  1353a.  Oklahoma.'^ — Actions  for  a  sale  of  real  property  under 
a  mortgage  must  be  brought  in  the  county  in  which  the  property  is  sit- 

=2  Rev.  Stat.  1892  and  1900,  §§  5021,  St.   142;    Hamilton  v.  Jefferson,   13 

5022,    5316,    5317;    Gen.    Code   1910,  Ohio  427;  Myers  v.  Hewitt,  16  Ohio 

§§  11268,  11269,  11306,  11588,  115&9,  449,    456;    Whitney   v.    Meister,    74 

11711.     The  distinction  between  ac-  Ohio  St.  472,  78  N.  E.  1141  (indem- 

tions  at  law  and  suits  in  equity  was  nity  mortgage  without  personal  ob- 

abolished  in  1853,  but  the  mode  of  ligation).     There  may  be  judgment 

proceeding   is    in    accordance   with  against  all  the  makers  of  the  note, 

general  equity  principles.    The  for-  although  the  mortgage  is  executed 

mer  statute  remedy  by  scire  facias  by  only  a  part  of  them.     King  v. 

did  not  preclude  foreclosure  by  bill  Safford,  19  Ohio  St.  587. 
in  equity.    Anon.  1  Ohio  235.    The        "Rev.    Stat.    1900,    §   5587;    Gen. 

system  of  procedure  by  scire  facias  Code  1910,  §  11894. 
was  adopted  by  the  territorial  gov-        °=Rev.    Stat.   1903,    §§   4246,   4247, 

ernment  in  1795   from  the  statutes  4588,     4441;      Comp.     Laws     1909, 

of     Pennsylvania.       Biggerstaff     v.  §§  5580,  5581,  5772,  5921;  Horton  v. 

Loveland,  8  Ohio  45.  Haines,  23  Okla.   878,  102  Pac.  121 

°=See  Keller  v.  Wenzell,  23   Ohio  (form  of  summons) ;  Core  v.  Smith, 

St.  579;  Wood  V.  Stanberry,  21  Ohio  23  Okla.  909,  102  Pac.  114   (notice 
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uated;  but  where  the  land  is  situated  in  two  or  more  counties,  the 
action  may  be  brought  in  any  county  in  which  any  part  of  it  is  situ- 
ated. In  actions  to  enforce  a  mortgage,  deed  of  trust,  or  other  lien  or 
charge,  a  personal  judgment  or  judgments  shall  be  rendered  for  the 
amount  or  amounts  due,  as  well  to  the  plaintijff  as  other  parties  to  the 
action  having  liens  upon  the  mortgaged  premises  by  mortgage  or 
otherwise,  with  interest  thereon,  and  for  the  sale  of  the  property 
charged  and  the  application  of  the  proceeds,  or  such  application  may 
be  reserved  for  the  further  order  of  the  court;  and  the  court  shall  tax 
the  costs,  attorney's  fees,  and  expenses  which  may  accrue  in  the  action, 
and  apportion  the  same  among  the  parties  according  to  their  respective 
interests,  to  be  collected  on  the  order  of  sale  or  sales  issued  thereon. 
When  the  same  mortgage  embraces  separate  tracts  of  land  situated  in 
two  or  more  counties,  the  sheriff  of  each  county  shall  make  sale  of  the 
lands  situated  in  the  county  of  which  he  is  sheriff.  No  real  estate  shall 
be  sold  for  the  pajrment  of  any  money,  or  the  performance  of  any  con- 
tract or  agreement  in  writing,  in  security  for  which  it  may  have  been 
pledged  or  assigned,  except  in  pursuance  of  a  judgment  of  a  court  of 
competent  jurisdiction  ordering  such  sale.  A  receiver  may  be  ap- 
pointed in  an  action  by  a  mortgagee  for  the  foreclosure  of  his  mort- 
gage and  sale  of  the  mortgaged  property,  where  it  appears  that  the 
mortgaged  property  is  in  danger  of  being  lost,  removed,  or  materially 
injured,  or  that  the  condition  of  the  mortgage  has  not  been  performed, 
and  that  the  property  is  probably  insuflScient  to  discharge  the  mort- 
gage debt. 

§  1354.  Oregon.'" — Mortgages  are  foreclosed  in  a  suit  of  an  equi- 
table nature  and  the  property  adjudged  to  be  sold  to  satisfy  the  debt 
secured."^  If  a  promissory  note  or  other  personal  obligation  for  the 
payment  of  the  debt  has  been  given,  the  court  also  decrees  a  recovery 

by  publication) ;    Horr  v.  Herring-  §§  423-434;  Lord's  Ore.  Laws  1910, 

ton,   22   Okla.  590,   98  Pac.   443,   20  §§  422-434. 

L.  R.  A.    (N.  S.)   47n,  132  Am.  St.  "The  method  of  foreclosing  pre- 

648      (effect     of     decree,     surplus  scribed  by  this  section  is  exclusive 

money) ;     Hancock    v.    Youree,    25  and  imperative,  and  an  attempt  to 

Okla.   460,   106   Pac.   841    (appraise-  prescribe  a  different  method  in  the 

ment);     Price    v.     Citizens'     State  mortgage  or  writing  creating  a  lien 

Bank,    23    Okla.    723,    102    Pac.    800  upon   real  property   must   be   disre- 

(sale  for  cash) ;  Meador  v.  Johnson,  garded.     Thompson  v.  Marshall,  21 

27  Okla.  544,  112  Pac.  1121   (notice  Ore.  171,  27  Pac.  957.    The  jurisdic- 

of    sale);    Miller   v.    Trudgeon,    16  tion  of  such  suits  is  vested  in  the 

Okla.    337,    86    Pac.    523     (sale    en  circuit    courts.     But    these    courts 

masse) ;  Payne  v.  Long  Bell  L.  Co.,  have  no  Jurisdiction  after  the  death 

9    Okla.   683,   60    Pac.    235    (amend-  of  the  mortgagor.    Verdier  v.  Bigne, 

ment  of  sheriff's  return).  16  Ore.  208,  19  Pac.  64.     In  foreclo- 

"■Ann.    Codes    and     Stats.     1902,  sure,  the  court  has  no  authority  to 
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of  the  amount  of  such  debt.  Any  person  having  a  lien  subsequent  to 
the  plaintiff  upon  the  same  property,  and  any  person  who  has  given 
a  promissory  note  or  other  personal  obligation  for  the  payment  of  the 
debt,  must  be  made  a  defendant  in  the  suit  ;°*  and  any  person  having 
a  prior  lien  may  be  made  defendant  at  the  option  of  the  plaintiff.  Any 
defendant  having  a  lien  may  have  a  decree  in  the  same  manner  as  if 
Ke  were  plaintiff.  When  a  decree  is  given  foreclosing  two  or  more 
liens  upon  the  same  property  or  any  portion  thereof  in  favor  of  dif- 
ferent persons  not  united  in  interest,  such  decree  must  determine  and 
specify  the  order  of  time,  according  to  their  priority,  in  which  the 
debts  secured  by  such  liens  shall  be  satisfied  out  of  the  proceeds  of  the 
sale  of  the  property. 

The  decree  may  be  enforced  by  execution  as  an  ordinary  decree  for 
the  recovery  of  money,  except  that,  when  a  decree  of  foreclosure  and 
sale  is  given,  an  execution  may  issue  thereon  against  the  property  ad- 
judged to  be  sold.°°  If  the  decree  is  in  favor  of  the  plaintiff  only,  the 
execution  may  issue  as  in  ordinary  cases;  but  if  it  be  in  favor  of  dif- 
ferent persons,  not  united  in  interest,  it  shall  issue  upon  the  joint  re- 
quest of  such  persons,  or  upon  the  order  of  the  court  or  judge  thereof, 
on  the  motion  of  either  of  them.  When  the  decree  is  also  against  the 
defendants  or  any  one  of  them  in  person,  and  the  proceeds  of  the  sale 
of  the  property  upon  which  the  lien  is  foreclosed  is  not  sufficient  to 

determine    a    controversy    between  after,  if  it  is  sought  to  subject  the 

defendants  jointly  liable  on  the  note  property  to  the  payment  of  any  of 

secured,  as  to  which  was  the  prin-  these  distinct  liens,  it  must  be  done 

cipal  debtor  and  which  the  surety,  under    the    decree,    in    accordance 

Hovenden  v.  Knott,  12   Ore.  267,  7  with    its    directions.     Williams    v. 

Pac.  30.     A  cross-complaint  brought  Wilson,   42   Ore.   299,  70  Pac.   1031, 

against  a  mortgagor  by  one  of  the  95  Am.  St.  745. 

parties     defendant     in     foreclosure  ^'Lauriat  v.    Stratton,   6    Sawyer 

need  not  be  confined  to  the  prop-  (U.  S.)   339. 

erty  covered  by  the  original  mort-  "  Paulson  v.  Oregon  Surety  Co., 
gage.  United  States  Mtg.  Co.  v.  70  Ore.  175  (right  of  mortgagee  to 
Marquan,  41  Ore.  391,  69  Pac.  37.  purchase);  Pillsbury  v.  McGarry, 
The  suit  is,  in  a  sense,  a  proceeding  69  Ore.  261,  138  Pac.  836  (right 
in  rem;  strictly  so,  in  so  far  as  it  of  purchaser  to  possession) ;  Bunch 
determines  the  status  of  the  prop-  v.  Thomblison,  67  Ore.  254,  135 
erty  involved  by  the  liens,  but  not  Pac.  879  (correction  of  errors 
as  it  relates  to  a  personal  decree,  in  notice  and  sale);  Equitable 
It  determines  and  declares  priori-  Loan  Assn.  v.  Hewitt,  67  Ore. 
ties  and  preferences,  and  marshals  280,  135  Pac.  864  (extent  of 
the  assets;  that  is,  determines  the  lien  on  foreclosure).  The  sheriff 
order  in  which  the  proceeds  of  the  need  not  make  a  levy  before  pro- 
property  shall  be  applied  with  ref-  ceeding  to  sell.  He  may  sell  prem- 
erence  to  the  various  liens  when  ises  consisting  of  several  town  lots 
sold,  the  necessary  and  inevitable  either  separately  or  together,  in  his 
result  of  which  is  to  merge  all  discretion.  Bank  of  British  Colum- 
liens  involved,  whether  general  or  bia  v.  Page,  7  Ore.  454. 
special,   in   the  decree;    and  there- 
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satisfy  the  decree,  as  to  the  Bum.  remaining  unsatisfied  the  decree  may 
be  enforced  by  execution  as  in  ordinary  cases.  When  in  such  case  the 
decree  is  in  favor  of  different  persons  not  united  in  interest,  it  shall 
be  deemed  a  separate  decree  as  to  such  persons,  and  may  be  enforced 
accordingly. 

During  the  pendency  of  an  action  at  law  for  the  recovery  of  a  deljt 
secured  by  any  lien,  a  suit  can  not  be  maintained  for  the  foreclosure 
of  such  lien,  nor  thereafter,  unless  judgment  be  given  in  such  action 
that  the  plaintiff  recover  such  debt  or  some  part  thereof,  and  an  exe- 
cution thereon  against  the  property  of  the  defendant  in  the  judgment 
is  returned  unsatisfied  in  whole  or  in  part.  When  a  suit  is  commenced 
to  foreclose  a  lien  by  which  a  debt  is  secured,  which  debt  is  payable 
in  instalments  either  of  interest  or  principal,  and  any  of  such  instal- 
ments is  not  then  due,  the  court  shall  decree  a  foreclosure  of  the  lien, 
and  may  also  decree  a  sale  of  the  property  for  the  satisfaction  of  the 
whole  of  such  debt,  or  so  much  thereof  as  may  be  necessary  to  satisfy 
the  instalment  then  due,  with  costs  of  suit ;  and  in  the  latter  case  the 
decree  of  foreclosure  as  to  the  remainder  of  the  property  may  be  en- 
forced by  an  order  of  sale  in  whole  or  in  part,  whenever  default  shall 
be  made  in  the  paym.ent  of  the  instalments  not  then  due.  If,  before 
a  decree  is  given,  the  amount  then  due,  with  the  costs  of  suit,  is 
brought  into  court  and  paid  to  the  clerk,  the  suit  shall  be  dismissed; 
and  if  the  same  be  done  after  decree  and  before  sale,  the  effect  of  the 
decree  as  to  the  amount  then  due  and  paid  shall  be  terminated,  and 
the  execution,  if  any  have  issued,  be  recalled  by  the  clerk.  When  an 
instalment  not  due  is  adjudged  to  be  paid,  the  court  shall  determine 
and  specify  in  the  decree  what  sum  shall  be  received  in  satisfaction 
thereof,  which  sum  may  be  equal  to  such  instalment  or  otherwise,  ac- 
cording to  the  present  value  thereof. 

Eedemption  may  be  had  from  a  foreclosure  sale,  in  like  manner 
as  upon  an  execution  sale,  within  sixty  days  after  the  date  of  the 
order  confirming  the  sale.^ 

§  1355.  Pennsylvania. — In  case  of  mortgages  given  by  corporations 
the  Supreme  Court  of  the  Commonwealth  is  empowered  by  statute  to 
exercise  all  the  jurisdiction  of  a  court  of  chancery.^    There  has  never 

*1  Codes  and  Stats.  1902,  §  247;  satisfaction  of  a  mortgage  of  rec- 

Lord's  Ore.  Laws  1910,  §  246;   Caro  ord  when  foreclosed,  see  Laws  1893, 

V.  Wollenberg,  68  Ore.  420,  136  Pac.  p.  81;  Lord's  Ore.  Laws,  §  426. 
866;  Fields  v.  Crowley,  71  Ore.  141        ='Brightly's    Purdon's    Dig.    1872, 

(mortgagor    redeeming   entitled    to  593,  act   of  April   11,   1862.     See   1 

rents).     For  provision  for  entry  of  Purd.   Dig.    1903,   p.    813,    §    143;    4 
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been  any  distinct  chancery  tribunal  in  this  state,  and  the  chancery 
powers  conferred  previous  to  the  above  statute  never  embraced  the  sub- 
ject of  mortgages ;  therefore  there  was  no  jurisdiction  to  decree  a  fore- 
closure or  sale  under  a  mortgage ;  but  as  the  court  had  jurisdiction  of 
trusts,  it  could  in  behalf  of  a  cestui  que  trust  compel  trustees  under 
a  mortgage  with  a  power  of  sale  to  execute  the  power  according  to  its 
terms.  The  court  declined,  however,  to  do  more  than  to  control  or 
direct  the  execution  of  a  power  of  sale  already  conferred,  and  would 
not  itself  exercise  the  power. ^  The  above  provision  was  accordingly 
enacted  in  order  that  there  might  be  a  remedy  more  adequate  for  the 
administration  of  the  large  mortgages  which  corporations  are  in  the 
habit  of  making  than  was  furnished  by  the  writ  of  scire  facias  by 
which  mortgages  are  generally  closed. 

The  mode  of  foreclosing  mortgages  in  other  cases  is  by  scire  facias. 
When  default  has  been  made  on  a  mortgage,  the  holder  of  the  mort- 
gage, at  any  time  after  the  expiration  of  twelve  months*  next  ensuing 
the  last  day  when  the  mortgage  money  ought  to  be  paid,  or  other  con- 
dition performed,  may  sue  forth  a  writ  of  scire  facias^  from  the  court 


Purd.  Dig.  1903,  p.  4513,  §  28.  This 
provision  is  constitutional  as  ap- 
plied to  mortgages  made  before  the 
act  was  passed.  McCurdy's  Appeal, 
65  Pa.  St.  290;  McElrath  v.  Pitts- 
burg &c.  R.  Co.,  55  Pa.  St.  189. 

=  Bradley  v.  Chester  Valley  R.  Co., 
36  Pa.  St.  141;  Ashhurst  v.  Mon- 
tour Iron  Co.,  35  Pa.  St.  30. 

"Brightly's  Purdon's  Dig.  1883, 
pp.  596-599;  1  Purdon's  Dig.  1903, 
p.  1194,  §§  208-221;  5  Purdon's  Dig. 
1909  Sup.,  p.  5395,  §  23.  This  lim- 
itation may  be  waived  in  the  mort- 
gage subsequently,  but  the  waiver 
must  be  explicit,  and  by  the  party 
authorized  to  make  it;  and  must 
be  in  the  mortgage  itself,  and  not 
in  the  bond.  Kennedy  v.  Ross,  25 
Pa.  St.  256;  Black  v.  Galway,  24 
Pa.  St.  18;  Huling  v.  Drexell,  7 
Watts  (Pa.)  126;  "Walker  v.  Tracy, 
1  Phila.  (Pa.)  225;  Whitecar  v. 
Worrell,  1  Phila.  (Pa.)  44.  See  also 
Gelston  v.  Donnon,  44  Pa.  Super. 
Ct.   280. 

"The  mortgagee  can  not  proceed 
by  scire  facias  to  recover  successive 
instalments  of  a  mortgage  debt. 
This  remedy  puts  an  end  to  the  se- 
curity, and  disposes  of  the  whole 
estate.     Fickes  v.  Ersick,  2  Rawle 


(Pa.)  166;  Ewart  v.  Irwin,  1  Phila. 
(Pa.)  78.  But  if  the  mortgage  pro- 
vides that  on  a  failure  to  pay  any 
instalment  for  a  certain  period  the 
whole  debt  should  become  due  and 
collectible,  scire  facias  may  issue 
forthwith  upon  the  default  for  the 
whole  debt.  Hosie  v.  Gray,  71  Pa. 
St.  198.  The  provisions  of  a  stay 
law  may  be  waived  in  the  mortgage 
by  express  provision.  Drexel  v. 
Miller,  49  Pa.  St.  246.  Upon  any 
default  ejectment  may  be  main- 
tained for  possession  of  the  land. 
Smith  V.  Shuler,  12  Serg.  &  R.  (Pa.) 
240;  Fickes  v.  Ersick,  2  Rawle  (Pa.) 
166;  Martin  v.  Jackson,  27  Pa.  St. 
504.  But  this  process  only  gives 
possession,  which  may  be  main- 
tained until  the  debt  is  paid.  Col- 
well  v.  Hamilton,  10  Watts  (Pa.) 
413,  417.  This  clause  applies  only 
to  a  scire  facias  sur  mortgage,  and 
not  to  a  bill  in  equity  to  foreclose. 
Woodbury  v.  Allegheny  &c.  R.  Co., 
72  Fed.  371.  The  scire  facias  must 
show  an  existing  immediate  right 
of  action  upon  its  face.  Swift  v. 
Allegheny  Bldg.  &c.  Assn.,  82  Pa. 
St.  142.  A  scire  facias  does  not  lie 
upon  an  unsealed  equitable  mort- 
gage.   Spencer  v.  Haynes,  12  Phila. 
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of  common  pleas  for  the  county  or  city  where  the  lands  lie,  directed  to 
the  proper  ofiBcer,  requiring  him  to  make  known  to  the  mortgagor, 
or  his  heirs,  executors,  or  administrators,  that  he  show  cause  why  the 
mortgaged  premises  should  not  be  seized  and  taken  on  execution  for 
payment  of  the  mortgage  money,  with  interest.  If  the  defendant  ap- 
pears, he  may  plead  satisfaction  of  part  or  all  of  the  mortgage  money, 
or  make  any  other  lawful  plea,  in  avoidance  of  the  deed  or  debt;  but 
if  he  do  not  appear  on  the  day  the  writ  is  made  returnable,  if  dam- 
ages only  are  recoverable,  an  inquest  is  to  be  forthwith  charged  to  in- 
quire thereof,  and  judgment  is  entered  that  the  plaintiff  have  execu- 
tion by  levari  facias,  by  virtue  of  which  the  premises  are  taken  in  exe- 
cution and  exposed  to  sale  and  conveyed  to  the  buyer,  and  the  money 
rendered  to  the  mortgage  creditor ;  but,  for  want  of  buyers,  to  be  de- 
livered to  the  creditor,  in  the  same  manner  as  land  taken  upon  execu- 
tion for  other  debts.  When  the  lands  are  sold  or  delivered  they  are 
held  discharged  of  all  equity  of  redemption,  and  all  incumbrances 
made  or  suffered  by  the  mortgagor,  his  heirs  or  assigns;  but  before 
sale  is  made,  notice  must  be  given  in  writing  of  the  time  and  place 
of  sale  in  the  same  manner  as  is  directed  concerning  sales  upon  execu- 
tion.* Any  surplus  realized  above  the  debt  and  costs  must  be  returned 
by  the  officer  to  the  defendant.  On  a  reversal  of  the  judgment  under 
which  a  sale  has  been  made,  the  purchaser  is  protected  in  his  title, 

(Pa.)  452.    A  scire  facias  sur  mort-  v.  Crosdale,  2  Dall.  (Pa.)  127.  Judg- 

gage  is  essentially  a  proceeding  in  ment  may  be  taken  on  two  niliils. 

rem.  Maier  v.  Lindsay,  30  Pa.  County  Tryon  v.   Munson,   77   Pa.   St.   250; 

Court    441.     See    also     Grimes    v.  Hartman  v.  Ogborn,  54  Pa.  St.  120, 

Breeden,    243    Pa.    304,    90    Atl.    78  93  Am.  St.  357.     And  one  of  them 

(affidavits   of  defense   in   scire   far  may   be    made   to   an   intermediate 

cias) ;  Baker  v.  Tustin,  245  Pa.  499,  return    day   of   one   term,   and   the 

91  Atl.  891  (affidavit  of  defense  and  other  to  the  first  day  of  the  next 

set-off) ;  Booth  v.  Wolff  Process  &c.  term.      Stevens   v.    North    Pennsyl- 

Co.,   224  Pa.  583,  73  Atl.   959    (un-  vania    Coal    Co.,    35    Pa.    St.    265; 

recorded    assignment   no   defense) ;  Haupt  v.  Davis,  79  Pa.  St.  238.   The 

Buckby  v.  Sturtevant,  28  Pa.  Super,  sale  must  be  by  the  sheriff  of  the 

Ct.  552;  Lyle  v.  Armstrong,  235  Pa.  county    where    the    land    lies.     He 

227,  83  Atl.  578;    Griffith  v.  Nolen,  can    make   the   sale    outside    of    it. 

1   W.    N.    Cas.    (Pa.)    158;    Kelly's  Menges  v.  Oyster,  4  Watts  &  S.  (Pa.) 

Estate,  1  Del.  Co.  287.  20,  39  Am.  Dec.  56.     As  to  distribu- 

»This    is    a    proceeding    in    rem.  tion    of   surplus,    see    Selden's    Ap- 

The  effect  of  the  sale  is  to  extin-  peal,  74  Pa.   St.  323.     The  mortga- 

guish  the  equity  of  redemption,  and  gor  should  not  be  made  a  party  if 

transfer   the   estate   as   fully   as   it  he  no  longer  has  any  Interest  in  the 

existed  in  the  mortgagor  before  the  property.      Broomell    v.     Anderson 

mortgage.     Hartman  v.   Ogborn,  54  (Pa.),  8  Atl.  764.    As  to  sale  under 

Pa.  St.  120,  93  Am.  Dec.  679.     The  a  mortgage  given  by  a  life  tenant, 

wife's  dower  is  barred  though  she  see  Datesman's  Appeal,  127  Pa.  St. 

did  not  join  in  the  mortgage.   Scott  348,  17  Atl.  1086,  1100. 
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unless  the  process  was  void.''  When  an  action  is  brought  on  a  mort- 
gage, a  memorandum  of  the  names  of  the  parties  and  date  of  the 
action  is  furnished  to  the  recorder  and  entered  upon  the  record  of 
the  mortgage.  An  assignee  of  the  mortgage  may  sue  in  his  own  name, 
or  in  the  name  of  the  mortgagee  for  the  use  of  the  assignee;  or  the 
record  may  be  amended  after  suit  has  been  commenced,  and  the  proper 
persons  made  parties.  Mortgages  of  leasehold  estates  are  foreclosed 
in  the  same  manner.^ 

If  the  mortgagee  has  released  a  portion  of  the  premises,  the  de- 
fendant in  scire  facias  may  plead  that  the  balance  claimed  is  greater 
than  in  a  just  proportion  should  be  levied  on  the  premises  described 
in  the  writ."  In  general  as  to  the  defenses  that  may  be  taken,  although 
the  action  be  one  at  law,  equitable  defenses  are  not  necessarily  ex- 
cluded.^" Any  defense  may  be  set  up  in  this  action  that  may  be  set  up 
against  the  mortgage  debt ;  as  that  there  was  no  consideration,  or  that 
this  was  void  or  illegal,^^  or  that  the  consideration  has  failed,  as  in 
the  case  of  a  purchase-money  mortgage,  when  the  mortgagor  has  been 
ejected  by  reason  of  a  paramount  title  in  another.^^  But  a  purchaser 
of  several  lots  of  land,  having  secured  the  unpaid  purchase-money 
by  a  mortgage  upon  one  of  the  tracts  of  which  he  has  taken  a  separate 
deed,  can  not  set  up  as  a  defense  to  the  mortgage  a  failure  of  the  title 
of  the  lots  not  included  in  the  mortgage. ^^ 

This  is  a  local  action  and  must  issue  in  the  county  where  the  land 

'  See  Caldwell  v.  Walters,  18  Pa.  and  the  court  may  thereupon  direct 

St.  79,  84,  54  Am.  Dec.  592;   Evans  satisfaction  to   be  entered.    Bright- 

v.Meylert,  19  Pa.   St.  402;    Wilson  ly's  Purdon's  Dig.  S.  2189.     A  cred- 

V.  McCuUough,  19  Pa.  St.  77;  Burd  itor  is  not  an  "owner"  for  this  pur- 

V.  Dansdale,  2  Binn.   (Pa.)   80.  pose.       Guarantee    Deposit    Co.    v. 

'  Before  this  statute,  after  an  as-  Powell,  150  Pa.  St.  16,  24  Atl.  345. 

signment    duly    executed    and    re-  "  Brightly's  Purdon's  Dig.  1883,  p. 

corded,  no  suit  could  he  maintained  480. 

in  the  name  of  the  assignor  for  the  "Ewart  v.  Irwin,  1  Phila.    (Pa.) 

use  of  those   having  the   equitable  78,  7  Leg.  Int.  134. 

interest  in  the  mortgage.     Pryor  v.  "Raguet  v.  Roll,  7  Ohio  77.     In 

Wood,  31  Pa.  St.  142.    If  the  assign-  this  case  the  defense  was  that  the 

ment  was  not  formal  and  legal,  the  consideration  was  in  part  for  the 

suit  could  be  maintained  by  the  as-  forbearance  of  a  criminal  prosecu- 

signor.     Partridge  v.  Partridge,   38  tion.     This  defense  must  be  made 

Pa     St     78;    Moore    v.    Harrisburg  before  the  court,  and  not  before  the 

Bank     8    Watts     (Pa.)     138,    151.  auditor  appointed   to   malje   distri- 

Upon  petition  of  the  mortgagor  or  bution.    Thompson's  Appeal,  126  Pa. 

owner    of   the    property,    the    court  St.  434,  17  Atl.  663. 

may  direct  scire  facias  to  issue.    If  "Morris  v.  Buckley,   11   Serg.   & 

the  holder  of  the  mortgage  neglects  R.  (Pa.)  168.    Otherwise  in  Illmois: 

for  sixty  days  to  issue  the  writ,  the  McFadden   v.   Fortier,    20    111.    509; 

owner    May    pay    into    court    the  Wacker  v.  Straub,  88  Pa.  St.  32. 

amount  admitted  by  him  to  be  due.  ^^Pisk  v.  Duncan,  83  Pa.  St.  196. 
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lies.^*  It  is  regarded  chiefly  as  a  proceeding  in  rem  to  foreclose  the 
mortgage  and  convert  the  security  into  money.  It  is  a  proceeding  in 
personam  only  so  far  as  notice  to  the  parties  is  prescribed  by  the  act.^" 
The  action  is  applicable  to  all  mortgages,  whether  recorded  or  not.  It 
is  founded  on  the  instrument  itself,  and  not  upon  the  record  of  it. 
The  proper  plea  in  denial  of  the  instrument  is  non  est  factum  and  not 
nul  tiel  record.  But  on  the  trial  an  exemplification  of  the  record  may 
be  used  as  evidence  of  the  instrument  itself.^"  No  one  except  the  mort- 
gagor, or  upon  his  death  his  personal  representatives,  is  a  necessary 
party  to  the  action.  A  purchaser  from  the  mortgagor  or  other  terre- 
tenant  need  not  be  made  a  party  to  the  suit;  though  it  is  the  general 
practice  to  give  such  purchaser  or  tenant  notice  of  it,  and  to  permit 
him  to  make  any  equitable  or  legal  defense  to  which  he  may  be  en- 
titled,^^  in  which  case  he  should  be  required  to  give  a  stipulation  for 
costs ;  otherwise,  the  judgment  being  exclusively  in  rem  he  is  not  per- 
sonally responsible  for  them.  The  writ  takes  the  place  of  a  declara- 
tion, and  should  show  on  its  face  an  immediate  cause  of  action.^*  The 
judgment  cuts  o3  all  rights  and  interests  under  the  mortgage  which 


"  Tryon  v.  Munson,  77  Pa.  St.  250. 
When  the  real  estate  bound  by  a 
mortgage  Is  situate  in  two  or  more 
counties,  it  Is  lawful  for  the  mort- 
gagee or  his  assignee  to  issue  his 
writ  of  scire  facias  to  enforce  the 
collection  of  said  mortgage  in  the 
courts  of  either  of  the  said  coun- 
ties where  the  mortgage  may  be 
recorded,  and  proceed  to  obtain 
judgment  thereon;  provided  that 
the  sale  made  under  a  writ  of  levari 
facias,  issued  on  the  judgment  in 
the  county  where  the  judgment 
shall  have  been  obtained,  shall  be 
sufficient  to  vest  in  the  purchaser 
the  entire  estate  of  the  mortgagor 
in  the  premises  bound  by  the  mort- 
gage, as  well  in  the  county  where 
scire  facias  may  have  been  issued 
as  In  the  other  counties  where  the 
mortgage  may  have  been  recorded; 
and  provided,  further,  that  before 
sale  be  made  under  the  writ  of  le- 
vari facias,  an  exemplification  of 
the  record  of  the  judgment  shall  be 
taken  from  the  county  where  the 
same  was  obtained,  and  entered  in 
the  courts  of  the  other  counties 
Where  said  mortgage  may  have  been 
recorded;  and  advertisement  of  the 
sale  shall  be  made  by  the  sheriff, 


in  at  least  one  newspaper  published 
in  each  of  the  other  counties,  in 
addition  to  the  advertisement  as 
now  directed  by  law  in  the  county 
in  which  the  sale  is  to  be  made. 
The  court  of  the  county  in  which 
the  judgment  may  be  obtained  upon 
any  such  mortgage  as  aforesaid 
may  make  any  order  which  may 
appear  to  them  just  and  equitable, 
directing  the  lands  to  be  sold  in 
parcels,  as  divided  by  the  county 
liens  or  otherwise,  as  may  best  suit 
the  interest  of  parties  having  liens 
upon  the  land  in  the  different  coun- 
ties. Purdon's  Ann.  Dig.,  p.  2111, 
§§  6,  8. 

"Hartman  v.  Ogborn,  54  Pa.  St. 
120,  93  Am.  Dec.  679;  Brown  v. 
Scott,  51  Pa.  St.  357;  Wilson  v.  Mc- 
Cullough,  19  Pa.  St.  77. 

"McLaughlin  v.  Ihmsen,  85  Pa. 
St.  364;  Tryon  v.  Munson,  77  Pa. 
St.  250;  Lancaster  v.  Smith,  67  Pa. 
St.  427;  Roberts  v.  Halstead,  9  Pa. 
St.  32,  49  Am.  Dec.  541;  Frear  v. 
Drinker,  8  Pa.  St.  520. 

"Hinds  V.  Allen,  34  Conn.  185; 
Mevey's  Appeal,  4  Pa.  St.  80. 

"Swift  V.  Allegheny  Bldg.  Assn., 
82  Pa.  St.  142. 
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are  not  paramoimt  to  it,  although  the  parties  holding  rights  subse- 
quent to  the  mortgage  are  not  made  parties  to  the  action,  and  have  no 
notice  of  it.^®  The  sale  under  the  judgment  does  not  afEect  prior 
rights  and  liens,  but  is  subject  to  them.'"*  The  judgment,  moreover, 
extinguishes  the  debt.^^ 

§  1356.  Rhode  Island. — There  is  jurisdiction  in  equity  of  the 
foreclosure  of  mortgages.  The  bill  should  be  brought  in  the  Supreme 
Court  for  the  county  in  which  the  premises  are  situated.  It  is  heard 
and  determined  according  to  the  principles  of  equity.^^ 

The  statutory  remedies  are  entry  and  possession,^^  and  actions  at 
law  of  ejectment,  or  of  trespass  and  ejectment,  for  obtaining  posses- 
sion.^* The  mortgagee  or  any  person  acting  for  him  may  purchase 
at  public  sale  of  the  property,  in  the  same  manner  as  any  other  per- 
son.^^ 

Eedemption  may  be  made  within  three  years  after  possession  is  ac- 
quired in  either  way.  Any  person  entitled  in  equity  to  redeem  any 
mortgaged  property,  may  prefer  a  bill  to  redeem  the  same,  according 
to  the  usages  in  chancery  and  principles  of  equity .^^ 

§  1357.  South  Carolina.^^ — Mortgages  are  foreclosed  by  ordinary 
suit  of  complaint  and  summons  in  the  nature  of  a  proceeding  in 

"Dennison  v.  Allen,  4  Ohio  495.  p.  901.    See  concerning  sale,  notice 

"Wertz's  Appeal,  65  Pa.  St.  306;  and     advertisement.     Beacon     Hill 

Helfrich  v.  Weaver,  61  Pa.  St.  385.  Land  Co.  v.  Bowen,  33  R.  I.  404,  82 

^  Reedy  v.  Burgert,  1  Ohio  157.  Atl.  81,  10  L.  R.  A.  55;  Babcock  v. 

»'Gen.  Laws  1896,  ch.  207,  §  15;  Wells,  25  R.  I.  30,  54  Atl.  599  (in- 
Gen.  Laws  1909,  ch.  258,  §  15,  p.  901.  adequacy  of  price) ;  Galvin  v.  New- 
This  statute  provides  that  any  per-  ton,  19  R.  I.  176,  36  Atl.  3  (pur- 
son  entitled  to  foreclose  the  equity  chase  by  mortgagee) ;  Reynolds  v. 
of  redemption  in  any  mortgaged  es-  Hennessy,  15  R.  I.  215,  2  Atl.  701 
tate,  whether  real  or  personal,  may  (surplus) ;  Lime  Rock  Bank  v. 
prefer  a  bill  to  foreclose  the  same,  Phetteplace,  8  R.  1.  56  (surplus); 
which  bill  may  be  heard,  tried  and  Fenner  v.  Tucker,  6  R.  I.  551  (sale 
determined  according  to  ths  usages  In  parcels). 

in  chancery  and  the  principles  of        ™Gen.  Laws  1909,  ch.  258,  §  14, 

equity  P-  9^1;  Boston  &c.  R.  Corp.  v.  New 

^See  ante   §   1245.     The  statute  York  &c.  R.  Co.,  12  R.  L  220  (action 

intends  that  the  mortgaged  estate  to    redeem    not    a    proceeding    in 

shall    be    redeemable    for    at    least  rem);    Kebabian  v.   Shinkle,  26  R. 

three  years  after  condition  broken  I.  505,  59  Atl.  743    (redemption  by 

and  possession  surrendered,  before  tenant) ,  Atwood  v.  Arnold,  23  R.  I. 

possession  shall  operate  as  a  fore-  609,    51    Atl.    216    (redemption    of 

closure,  and  if  that  right  be  inter-  dower  interest);    Atwood  v.  Charl- 

rupted,  the  mortgagee  will  be  put  ton,  21  R.  I.  568,  45  Atl.  580;  Haz- 

to  a  new  entry  in  order  to  foreclose,  ard  v.  Robinson,  15  R.  I.  226,  2  Atl. 

Daniels  v.  Mowry,  1  R.  L  151.  433;    Tillinghast  v.  Fry,  1  R.  I.  53 

'^See  ante  §  1279  (amount   required   to   redeem). 

^'Gen.  Laws  1909,  ch.  258,   §  16,        ""Code  of  Civ.  Proc.  1902,  §§  144, 

66— Jones  Mtg.— Vol.  IL 
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equity.  The  action  must  be  brought  in  the  county  where  the  premises 
or  some  part  thereof  are  situated.^'  The  court  has  power  to  adjudge 
and  decree  the  payment  by  the  mortgagor  of  any  residue  of  the  mort- 
gage debt  that  may  remain  unsatisfied  after  a  sale  of  the  mortgaged 
premises,  in  cases  in  which  he  is  personally  liable  for  the  debt  secured ; 
and  if  the  debt  be  secured  by  the  covenant  or  obligation  of  any  other 
person,  the  plaintiff  may  make  him  a  party  to  the  action,  and  the 
court  may  adjudge  payment  of  the  residue  remaining  unsatisfied  after 
a  sale  against  such  other  person,  and  may  enforce  such  judgment  as 
in  other  cases. 

There  is  no  redemption  after  sale.** 

§  1357a.    South  Dakota.^" 

§  1358.  Tennessee. '' — Foreclosure  is  by  bill  in  chancery  and  sale 
under  decree.  The  officer  whose  duty  it  is  to  make  the  sale  must,  in 
the  absence  of  any  special  provision  in  the  decree,  publish  the  sale  at 
least  three  different  times  in  some  newspaper  published  in  the  county 
where  it  is  to  be  made,  the  first  of  which  publications  shall  be  at  least 
twenty  days  previous  to  the  sale.  The  publication  is  dispensed  with 
when  the  owner  of  the  property  so  directs,  or  when  no  newspaper  is 
published  in  the  county,  in  which  cases  notice  is  posted  for  thirty  days 
in  at  least  five  of  the  most  public  places  in  the  county,  one  of  which 
must  be  the  courthouse  door,  and  another  the  most  public  place  in  the 
civil  district  where  the  land  Jies.   The  advertisement  or  notice  must 

188;   1  Code  of  Laws  1912,  p.  953,  can  not  by  consent  confer  jurisdic- 

§   3460,  p.  954,   §   3465;    2   Code  of  tion  on  the  court  of  common  pleas 

Laws  1912,  p.  83,  §  218.     In  South,  of  a  county  in  which  the   land  is 

Carolina  a  mortgage  does  not  con-  not  situated,  and  in  which  he  does 

vey  any  estate  even  after  the  time  not  reside.     Silcox  v.  Jones,  80  S. 

for  redemption  has  passed.    Glover  Car.  484,  61  S.  B.  948.    Where  the 

V.  United  States,  164  U.  S.  294,  41  subject  of  the  action  is  real  prop- 

L.  ed.  440;      Hardin  v.  Hardin,  34  erty  within  the  state,  the  court  has 

S.  Car.  77,  12  S.  E.  936,  27  Am.  St.  jurisdiction,  under  the  code,  by  pro- 

786;    Seignious  v.   Pate,  32  S.  Car.  ceedings  to  foreclose  and  the  filing 

134,  10  S.  E.  880,  17  Am.  St.  846;  of  lis  pendens,  although  the  mort- 

Johnson  v.  Johnson,  27  S.  Car.  309,  gagor   was   a   nonresident.     Green- 

3  S.  E.  606,  13  Am.  St.  636;   Hen-  wood  Loan  &c.  Assn.  v.  Williams, 

drix  V.  Seaborn,  25  S.  Car.  481,  60  71  S.  Car.  421,  51  S.  E.  272. 

Am.    Rep.    520;     Warren    v.    Ray-  =°  See,  as  to  the  right  of  the  heirs 

mond,  17  S.  Car.  163;  Reeder  v.  Dar-  of  the  mortgaeor  to  redeem  under 

gan,  15  S.  Car.  175.  Act  of  1791,  amended  1879,  Francis 

"^The  common  pleas  circuit  court  v.  Francis,  78  S.  Car,  178,  58  S.  E. 

of  the  county  where  the  mortgaged  804. 

land  is  situated  has  jurisdiction  to  ^  See  ante  §  1352a. 

foreclose    the    mortgage.      Cole    v.  ''Code  1896,  §§  3838-3848.     As  to 

Ward,  79  S.  Car.  573,  61  S.  E.  108.  powers  of  sale  mortgages,  see  post 

And   the   defendant   in   foreclosure  §  1758. 
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give  the  names  of  the  plaintiff  and  defendant,  or  parties  interested, 
and  describe  the  land  in  brief  terms,  and  mention  the  time  and  place 
of  sale.  A  sale  without  such  notice  is  not  on  that  account  void  or 
voidable;  but  the  officer  failing  to  comply  with  these  provisions  is 
guilty  of  a  misdemeanor,  and  punishable  accordingly,  and  is  moreover 
liable  to  the  party  injured  for  damages.  At  any  time  before  ten  in 
the  forenoon  on  the  day  of  sale,  the  owner  of  the  property  may  deliver 
to  the  ofiicer  making  the  sale  a  plan  or  division  of  the  lands,  sub- 
scribed by  him  and  bearing  date  siibsequent  to  the  advertisement,  ac- 
cording to  which  so  much  of  the  land  as  may  be  necessary  to  satisfy 
the  debt  and  costs,  and  no  more,  shall  be  sold.  If  no  such  plan  is  fur- 
nished, the  land  may  be  sold  without  division.  The  sale  must  be  made 
between  the  hours  of  ten  in  the  forenoon  and  four  in  the  afternoon 
of  the  day  appointed.^^ 

The  real  estate  sold  may  be  redeemed  at  any  time  within  two  years, 
unless  upon  application  of  the  complainant  the  court  order  it  to  be 
sold  on  a  credit  of  not  less  than  six  months,  nor  more  than  two  years, 
and  that,  upon  confirmation  by  the  court,  no  right  of  redemption  shall 
exist  in  the  debtor  or  his  creditor,  but  that  the  title  of  the  purchaser 
shall  be  absolute.  This  right  of  redemption  does  not  extend  to  sales 
made  under  a  deed  of  trust  or  mortgage  by  virtue  of  a  power .^^  Ee- 
demption  is  made  by  paying  the  purchaser  the  amount  paid  by  him, 
with  interest  at  the  rate  of  six  per  cent,  per  annum,  together  with 
all  other  lawful  charges.  If  the  purchaser  is  a  creditor  by  judgment, 
decree,  or  acknowledged  by  deed,  and  within  twenty  days  after  the  sale 
makes  an  advance  on  his  bid  and  credits  his  debt,  he  may  hold  the 
property  subject  to  redemption  at  the  price  bid  and  such  advance.  Any 
creditor  may  redeem  in  the  same  manner  by  advancing  at  least  ten 

='  Upon  any  foreclosure  of  a  mort-  W.  1009,  42  Am.  St.  931.    At  the  in- 

gage  or  of  a  deed  of  trust,  the  court  stance  of  a  creditor,  chancery  will 

may  order  that  the  property  he  sold  sell    land    previously    conveyed    in 

on   a   credit   of  not   less   than   six  trust  to  secure  other  creditors,  and 

months  nor  more  than  two  years;  apply  the  surplus  to  the  satisfaction 

that  there  shall  be  no  right  of  re-  of  the   claims   of  the   complainant 

demption,  but  the  purchaser's  title  creditor.      Schultz   v.   Blackford,   9 

shall  be  absolute;  and  that  the  sur-  Lea    (Tenn.)    431.     Where  land   is 

plus  be  paid  to  the  debtor.     Ann.  levied  upon  as  one  entire  tract,  the 

Code  1896,  §  6306.     A  sale  may  be  sheriff  has  no  right  to  divide  the 

ordered    for    cash,    free    from    the  land  and  sell  it  in  parcels,  but  the 

equity  of  redemption.  In  accordance  division  must  be  made  by  the  execu- 

with  the  contract  of  the  parties  em-  tion  debtor,  if  he  wishes  it  sold  in 

bodied   in  the  deed.     Hill  v.  Hill-  parcels.      Jones     v.     Townsend,     2 

man,    6    Lea    (Tenn.)    715.     But    if  Shannon  Cas.   (Tenn.)   167. 

the  mortgage  allows  redemption  it  '=  See  Chadbourn  v.  Henderson,  58 

will  not  be  barred  by  foreclosure.  Tenn.  460.    Before  this  provision  a 

Clark  V.  Jones,  93  Tenn.  639,  27  S.  waiver  of  redemption  was  not  bind- 
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per  cent,  on  the  siini  bid,  or  crediting  that  amount  on  the  debt  owing 
to  him.^* 

§  1359.  Texas. — Foreclosure  is  by  suit  in  which  judgment  is  ren- 
dered and  a  sale  ordered.  The  only  judicial  remedy  for  a  mortgagee 
in  the  courts  of  Texas  is  a  suit  upon  the  debt,  judgment  for  recovery 
of  the  debt,  a  foreclosure  of  the  mortgage  lien  and  a  sale  of  the  mort- 
gaged property  for  the  satisfaction  of  the  judgment.^'  Power  of  sale 
mortgages  are  in  use,  but  may  also  be  foreclosed  under  the  statute,  the 
power  of  sale  being  a  cumulative  remedy.^" 

The  ordinary  proceeding  for  foreclosure  is  by  petition  in  the  clerk's 
ofSee  of  the  district  court  of  the  county  where  such  land  or  a  part  of 
it  is  situated,  stating  the  case  and  the  amount  of  the  demand,  and 
describing  the  property  mortgaged.  Whereupon  the  mortgagor  is  sum- 
moned to  appear  at  the  next  term  of  the  court,  to  show  cause  why 
judgment  should  not  be  rendered  for  the  sum  due  on  the  mortgage, 
with  interest  and  costs.  Judgment  is  rendered  and  execution  issued  as 
in  other  cases.^^  The  judgment  against  other  persons  than  executors, 
administrators,  or  guardians  is  that  the  plaintiff  recover  his  debt, 
damages,  and  costs,  and  that  an  order  of  sale  issue  to  the  sheriff  or 
any  constable  of  the  county  directing  him  to  sell  as  under  execution, 
and,  if  the  proceeds  be  insuflBcient  to  pay  the  judgment  and  costs, 
further  execution  may  issue  for  the  balance.^' 

When  any  order  foreclosing  a  lien  is  made,  such  order  shall  have  all 
the  force  and  effect  of  a  writ  of  possession,  as  between  the  parties  to 
such  suit  of  foreclosure  and  any  person  claiming  under  the  defendant 

ing.     Cherry    v.    Bowen,    4    Sneed  White    (Tex.   Civ.   App.),   31   S.  W. 

(Tenn.)  415.  553;   Hansbro  v.  Blum,  3  Tex.  Civ. 

"Code  1896,  §§  3811-3815.  App.  108,  22   S.  "W.  270.     A  decree 

''  Laing    v.    Queen    City    R.    Co.  foreclosing  a  mortgage  in  a  county 

(Tex.    Civ.    App.),    49    S.    W.    136.  court  is  void  for  want  of  jurlsdic- 

Foreclosure  is  a  suit  in  rem.   Batjer  tion.    Womble  v.  Harsey  (Tex.  Civ. 

V.  Roberts   (Tex.  Civ.  App.),  148  S.  App.),  118  S.  "W.  764. 

W.  841.  =«Rev.    Stat.   1889    and   1895,   art. 

'"Morrison  v.  Bean,  15  Tex.  267,  1340,  1341;  2  Sayles'  Civ.  Stat.  1914, 

269.  arts.  2000,  2001.    A  sale  of  the  mort- 

"Rev.  Stat.  1889,  art.  1198,  §  11;  gagor's  general  property  before  ex- 
2  Sayles'  Civ.  Stat.  1914,  art.  1830,  hausting  the  mortgaged  property  is 
§  12.  See,  as  to  jurisdiction,  Cava-  void.  Bailey  v.  Block,  104  Tex.  101, 
naugh  V.  Peterson,  47  Tex.  197;  Mc-  134  S.  W.  323.  See,  as  to  the  de- 
Daniel  V.  Staples  (Tex.  Civ.  App.),  cree  of  sale,  Goss  v.  Pilgrim,  28  Tex. 
113  S.  W.  598;  Commercial  Tel.  Co.  263,  267;  Bishop  v.  Jones,  28  Tex. 
V.  Territorial  Bank  &c.  Co.,  38  Tex.  294,  321.  Concerning  the  form  of 
Civ.  App.  192,  86  S.  W.  66;  Card-  decree,  see  Kenney  v.  McCleod,  9 
well  V.  Masterson,  27  Tex.  Civ.  App.  Tex.  78,  80. 
591,    66    S.    W.    1122;    Hilliard    v. 
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to  such  suit  by  any  right  acquired  pending  such  suit,  and  the  court 
shall  so  direct  in  the  judgment  providing  for  the  issuance  of  such 
order;  and  the  sheriff  or  other  officer  executing  such  order  of  sale 
shall  proceed  by  virtue  of  said  order  to  place  the  purchaser  of  the 
property  sold  under  the  same  in  possession  thereof  within  thirty  days 
after  the  day  of  sale.^^ 

The  court  may  by  injunction  restrain  the  party  in  possession  from 
doing  any  act  to  the  injury  of  the  property  during  the  foreclosure  of 
a  mortgage,  or  after  a  sale  before  a  conveyance.*" 

After  the  death  of  the  mortgagor  proceedings  to  enforce  the  mort- 
gage debt  must  be  taken  in  the  probate  court.*^  Instead  of  ordering  a 
sale  the  court  may  order  payment  to  be  made  out  of  the  general  assets 
if  this  be  beneficial  to  the  estate.  Any  creditor  of  a  deceased  person 
holding  a  claim  secured  by  mortgage  or  other  lien,  which  claim  had 
been  allowed  and  approved  or  established  by  suit,  may  obtain  at  a  reg- 
ular term  of  the  court,  from  the  county  court  of  the  county  where  the 
letters  testamentary  or  of  administration  were  granted,  an  order  for 
the  sale  of  the  property  upon  which  he  has  such  mortgage  or  other 
lien,  or  so  much  of  said  property  as  may  be  required  to  satisfy  such 
claim,  by  making  his  application  in  writing  and  having  such  executor 
or  administrator  cited  to  appear  and  answer  the  same.  And  in  case 
the  mortgage  or  other  lien  shall  be  upon  real  property  the  same  notice 
shall  be  given  of  said  application  as  is  required  to  obtain  an  order  for 
the  sale  of  such  property.*^  If  one  joint  mortgagor  or  owner  of  the 
equity  be  dead,  the  mortgagee  must  pursue  his  remedy  against  the  rep- 

""Rev.  Stat.  1895,  arts.  1340,  1341;  appear  and  answer  the  same.    The 

Sayles'    Civ.    Stat.    1914,   art.    2001;  same  notice  shall  be  given  of  said 

Johnston  V.  Fraser  (Tex.  Civ.  App.),  application  as  is  required  to  obtain 

92  S.  W.  50.  an  order  for  the  sale  of  such  prop- 

"Comp.     Laws     1888,     §     3474;  erty.    Cannon  v.  McDaniel,  46  Tex. 

Sayles'  Stat.  1914,  §  4643.  303.    In  such  case  the  probate  court 

"  Any  creditor  of  a  deceased  per-  must   order  the   sale,   even   if   the 

son    holding    a    claim    secured    by  mortgage   contains  a  power.     This 

mortgage  or  other  lien,  which  claim  is  revoked  by  the  mortgagee's  death, 

has  been  allowed  and  approved    or  Fortson  v.   Caldwell,   17   Tex.   627; 

established  by  suit,  may  obtain  at  Boggess  v.  Lilly,  18  Tex.  200;   Bu- 

a  regular  term  of  the  court,  from  chanan  v.  Monroe,  22  Tex.  537,  542; 

the    county    court    of    the    county  Webb  v.  Mallard,   27   Tex.   80,   83; 

where  the  letters  testamentary  or  of  Giddings  v.  Crosby,  24  Tex.  295,  299. 

administration  were  granted,  an  or-  The  probate  court  can  not  foreclose 

der   for   the    sale    of   the   property  a   mortgage   where   the   mortgagor 

upon  which  he  has  such  mortgage  or  conveyed  the  land  before  he  died, 

other  lien,  or  so  much  of  said  prop-  Hanrick  v.  Gurley  (Tex.  Civ.  App.), 

erty  as  may  be  required  to  satisfy  48  S.  W.  994.    See  post  §  1792. 

such  claim,  by  making  his  applica-  -"Sayles'  Civ.  Stats.  1889,  §  2067; 

tlon   in   writing,   and   having  such  Rev.  Stat.  1895,  art.  2121;  2  Sayles' 

executor  or  administrator  cited  to  Civ.  Stat.  1914,  §  3488. 
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resentatives  of  the  deceased  in  the  probate  court,  so  far  as  his  interest 
is  concerned,  and  the  interest  of  the  other  mortgagor,  who  is  living, 
must  be  foreclosed  in  the  ordinary  way  in  the  district  court.*' 
Eedemption  may  be  had  until  the  sale,  but  not  afterward. 

§  1360.  Tltah.** — There  is  but  one  action  for  the  recovery  of  any 
debt,  or  the  enforcement  of  any  right  secured  by  mortgage.  In  such 
action  judgment  is  rendered  for  the  amount  found  due  the  plaintiff, 
and  a  decree  is  entered  for  the  sale  of  the  property  and  the  applica- 
tion of  the  proceeds  to  the  payment  of  the  expenses  of  sale,  the  costs  of 
suit,  and  the  amount  due  the  plaintiff.  A  judgment  is  entered  for  any 
deficiency  there  may  be  against  the  mortgagor  and  others  liable  for  the 
debt.*'  Any  surplus  proceeds  of  sale  must  be  paid  to  the  person  en- 
titled to  it,  and  in  the  meantime  deposited  in  court.  When  the  debt  is 
not  all  due,  the  sale  must  cease  as  soon  as  sufiBcient  property  has  been 
sold  to  satisfy  the  amount  due ;  and  as  often  as  more  becomes  due  for 
principal  or  interest,  the  court  may  on  motion  order  a  further  sale. 
But  if  the  property  can  not  be  sold  in  portions  without  injury  to  the 
parties,  the  whole  may  be  ordered  to  be  sold  in  the  first  instance,  and 
the  entire  debt  and  costs  paid,  with  a  proper  rebate  of  interest  when 
necessary. 

Property  sold  under  foreclosure  is  subject  to  redemption  as  in  case 
of  sales  under  execution.*'' 

■"  Martin  v.  Harrison,  2  Tex.  456,  the  officer.    Russell  v.  Hank,  9  Utah 

458;    Buchanan  v.  Monroe,  22  Tex.  309,  34  Pac.  245.     See  also  Bonald- 

537;   Wiley  v.  Pinson,  23  Tex.  486.  son  v.  Grant,  15  Utah  231,  49  Pac. 

"Comp.  Laws  1907,  §§  2928,  3498-  779.      Under    §    3220,    Comp.    Laws 

3505.     See,  as  to  venue  in  foreclo-  1888,  providing  that  several  causes 

sure,  under  the  statutes  and  consti-  of  action  arising  out  of  the  same 

tution,  Sherman  v.  Droubay,  27  Utah  contract  may  be  united,  the  maker 

47,  74  Pac.  348;   Snyder  v.  Pike,  30  and  indorser  of  a  note  secured  by 

Utah   102,  83  Pac.   692.     An  action  mortgage  may  be  joined  in  a  pro- 

upon  a  mortgage  and  the  note  se-  ceeding  to   foreclose  the  mortgage, 

cured   is   purely   equitable,   and   its  and  it  Is  not  necessary  to  state  a 

character  is  not  aftected  by  the  fact  separate    cause    of    action    against 

that  a  jury  was  called  to  determine  each.     Smith  v.  McEvoy,  8  Utah  58, 

the    facts.      Bscamilla    v.    Pingree  29    Pac.    1030.      See   also   Potter   v. 

(Utah),  141  Pac.  103.  Hussey,    1    Utah    249.     An    action 

«  The  remedy  to  collect  a  debt  se-  upon  the  note  alone  is  a  bar  to  fore- 
cured  by  mortgage  is  limited  to  closure.  Bacon  v.  Raybould,  4  Utah 
foreclosure,  and  the  proceeding  357,  10  Pac.  481,  11  Pac.  510. 
against  the  land  and  the  defend-  ■"'Comp.  Laws  1907,  §  3503.  All 
ants  for  a  deficiency  judgment  con-  parties,  purchasers,  and  redemp- 
stitutes  one  action.  Thompson  v.  tioners  in  foreclosure  proceedings 
Cheesman,  15  Utah  43,  48  Pac.  477.  are  bound  by  the  decree.  Dupee  v. 
An  execution  can  not  issue  for  any  Salt  Lake  &c.  Co.,  20  Utah  103,  57 
deficiency  until  a  judgment  is  en-  Pac.  845,  77  Am.  St.  902. 
tered  therefor  after  the  return  of 
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§  1361.  Vermont.*^ — Foreclosure  may  be  had  in  equity  under  gen- 
eral chancery  jurisdiction,  or  a  petition  in  equity  for  foreclosure  may 
be  made  with  the  same  effect  as  by  bill.** 

Whenever  a  decree  shall  have  been  made  by  the  court  to  foreclose 
the  right  in  equity  of  redeeming  mortgaged  premises,  if  the  premises 
are  not  redeemed  agreeably  to  the  decree,  the  clerk  of  the  court  of 
chancery  may  issue  a  writ  of  possession  to  put  the  complainant  in 
possession  of  the  premises,  which  is  executed  in  the  same  manner, 
and  with  the  same  effect,  as  similar  writs  issued  by  a  court  of  law, 
after  judgment  in  an  action  of  ejectment. 

When  the  time  of  redemption  has  expired,  the  decree  in  chancery 
or  a  copy  of  it  must  be  recorded  in  the  town  clerk's  office  where  the 
land  is  situated,  within  thirty  days  after  the  expiration  of  the  time 
of  redemption.  The  foreclosure  is  not  effectual  against  subsequent 
purchasers,  mortgagees,  or  attaching  creditors,  unless  the  decree  is 
so  recorded,  or  afterward  left  for  record,  before  they  acquire  any 
rights. 

Foreclosure  may  also  be  made  by  action  of  ejectment,*'  in  which 
the  court  ascertains  the  sum  equitably  due  to  the  plaintiff  on  the 
mortgage  or  deed  with  defeasance,  and  orders  that  if  the  defendant 
or  his  representatives  shall  pay  or  cause  to  be  paid  the  amount  then 
due  the  plaintiff,  with  legal  interest,  to  the  clerk  of  the  court,  by  a 
time  limited  by  the  court,  not  exceeding  one  year  from  the  rendition 

"Rev.  Laws  1880,  §§  760-762,  767-  sufficient.     Sprague  v.  Rockwell,  51 

779;    Pub.   Stat.  1906,   §§  1296-1298,  Vt.  401. 

1303-1305.     This  is  a  strict  forecio-  "Rev.   Laws   1880,    §§   1253-1258; 

sure.  Pub.  Stat.  1907,  §§  1848-1853.    This 

"Ross   V.    Shurtleff,   55   Vt.    177.  mode    of   foreclosure    is   applicable 

See  also  Abbott  v.   Sanders,  80  Vt.  only  where  the  conveyance  is  tech- 

179,  66  Atl.  1032,  13  L.  R.  A.  (N.  S.)  nically  a  mortgage  by  deed,  to  be 

725,    130    Am.    St.    974    (pleading);  void   upon   condition,    or   having   a 

Hathaway  v.  Hogan,  64  Vt.  135,  24  defeasance    under    seal.      Miller  v. 

Atl.    131    (decree    for    overpayment  Hamblet,   11   Vt.    499.     The   action 

on   cross-bill) ;    Sowles'   Trustee   v.  may    be    maintained    although    the 

Buck,  62  Vt.  203,  20  Atl.  146   (fore-  statute     of     limitations     has     run 

closure    of    joint    mortgage).     The  against  the  debt.     Reed  v.  Shepley, 

form  of  the  petition  and  decree  are  6  Vt.  602.    The  note  secured  by  the 

given.    Rev.  Laws  1880,  §  760;  Pub.  mortgage  must  be  produced;   and  a 

Stat.  1906,  §  1296.     On  bill  or  peti-  variance  between  the  note  produced 

tion    to    foreclose,    any    subsequent  and  that  described  in  the  mortgage 

attaching  creditor  may  be  made  de-  can  not  be  explained  by  parol  as  a 

fendant.    A  petition  for  foreclosure  mistake.     Bdgell  v.  Stanford,  3  Vt. 

does    not    require    the    fulness    and  202.     But  it  need  not  be  produced 

particularity  required  by  a  bill.    A  when   the   mortgagor   has   released 

general    and    comprehensive    state-  the   equity   in   satisfaction    of   the 

ment  of  ultimate  facts  constituting  note.    Marshall  v.  Wood,  5  Vt.  250. 
the  ground  of  right  and  liability  is 
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of  the  judgment,  then  such  judgment  shall  be  vacated.  If  the  debt 
is  payable  by  instalments,  a  part  of  which  is  not  due  at  the  time  the 
judgment  is  rendered,  the  court  may  order  and  decree  a  redemption 
at  any  future  period,  by  instalments  or  otherwise,  as  to  the  court  ap- 
pears just  and  equitable,  not  more  than  one  year  after  the  last  instal- 
ment becomes  due.^"  If  the  defendant  pays  within  the  time  limited 
by  the  court  the  sums  so  ordered  to  be  paid,  the  clerk  delivers  to  him 
a  certificate  of  payment,  which,  when  recorded  in  the  proper  registry 
of  deeds,  defeats  the  mortgage."^^  If  the  defendant  does  not  pay  as 
ordered  by  the  time  limited,  the  plaintifE  has  his  writ  of  possession 
for  the  premises  recovered,  and  for  his  damages  and  costs,  and  holds 
the  premises  discharged  from  all  right  and  equity  of  redemption. 

§  1362.  Virginia. — Foreclosure  is  under  the  -general  jurisdiction 
of  courts  of  equity.  Mortgages,  however,  are  now  seldom  or  never 
used  in  this  state,  deeds  of  trust  being  substituted  in  their  plaee.^'' 
There  are  no  provisions  of  statute  relating  specifically  to  the  fore- 
closure of  mortgages.  There  are  special  provisions  relating  to  deeds 
of  trust,^^  and  courts  of  equity  may  be  invoked  in  any  case  to  super- 
vise the  execution  of  them.^*  There  are  general  provisions  relating 
to  judicial  sales  which  would  be  applicable  to  a  foreclosure  sale  under 

"A     redemption     of     mortgaged  record  the  decree  is  that  the  mort- 

property  by  the  second   mortgagee  gagor,  when  allowed  to  occupy  the 

after  the  period  allowed  therefor,  in  premises,   must   be  regarded,  as  to 

accordance  with  a  prior  agreement  his  creditors,  as  a  mortgagor  in  pos- 

with     the    first     mortgagee,     is    a  session,  and  they  may  levy  on  the 

waiver  of  the  forfeiture,  and  opens  crops  as  his.     Wolcott  v.  Hamilton, 

the  decree  as  to  all  persons  inter-  61  Vt.  79,  17  Atl.  39. 

ested   in   the   property.     Phelps   v.  ^^Pitzer  v.  Burns,  7  W.  Va.  63,  74; 

Root,    78    Vt.     493,     63     Atl.     941;  Fisher  v.  White,  94  Va.  236,  26  S. 

Findlay   v.    Longe,    81    Vt.   523,    71  E.  573   (form  of  bill);   Saunders  v. 

Atl.    829.     It   is   held    that    if   the  Baltimore   Bldg.   &c.   Assn.,   99   Va. 

mortgage  embraces  several  parcels  140,  37  S.  E.  775   (restraining  fore- 

which  have  subsequently  been  trans-  closure) ;   Wytheville  &c.  Dairy  Co. 

ferred    to     different     persons,     the  v.  Frick,  96  Va.  141,  30   S.  E.  491 

mortgage  must  be  apportioned  upon  (rights  of  creditors) ;    Harkins  v. 

the  land  according  to  their  value,  Forsyth,  11  Leigh    (Va.)    294    (en- 

and  the  owner  of  each  given  a  time  try  as  cumulative  remedy).    A  deed 

to   redeem   his   portion,   and  upon  of  land  to  creditors  in  trust  to  sell 

failure  to  do  so  he  is  foreclosed.    If  the  same  at  public  auction  and  pay 

neither  of  such  owners  redeem,  that  certain     creditors,     including     the 

is  the  end  of  it.    If  one  redeems  his  grantees  in  the  deed,  is  'n  legal  ef- 

portion,  and  the  others  do  not,  then  feet   a   mortgage,    and    the   proper 

the  one  redeeming  must  also  redeem  procedure  is  to  file  a  bill  in  equity 

the  portions  of  the  others,  or  for-  for    its     foreclosure.      Morgan    v. 

feit  the  whole  estate,  and  if  he  does  Glendy,  92  Va.  86,  22  S.  E.  854. 

so   redeem  he  takes  the  whole  es-  ^  See  chapter  xxxix. 

tate.    Gates  v.  Adams,  24  Vt.  70.  "Michie  v.  Jeffries,  21  Grat.  (Va.) 

"The   result   of  a   failure   to   so  334. 
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decree  of  court,  and  to  sales  under  trust  deeds  when  made  under 
direction  of  court.  These  authorize  the  court  to  direct  the  sale  to  be 
made  for  cash,  or  on  such  credit  and  terms  as  it  may  deem  best;  and 
it  may  appoint  a  commissioner  to  make  the  sale,  who  must  give  bonds 
before  receiving  any  money  under  the  decree.  When  no  special  com- 
missioner is  appointed,  the  sheriff  or  sergeant  may  act.'^^ 

§  1363.  Washington.^' — A  suit  for  foreclosure  is  a  proceeding  in 
rem  as  well  as  in  personam,  and  therefore  must  be  brought  in  the 
court  having  local  jurisdiction  of  the  premises.^'  "When  default  is 
made  in  the  performance  of  any  condition  contained  in  a  mortgage, 
the  mortgagee  or  his  assigns  may  proceed,  in  the  superior  court  of  the 
county  where  the  land  or  some  part  thereof  lies,  to  foreclose  the  equity 
of  redemption.  When  there  is  no  express  agreement  in  the  mortgage, 
nor  any  separate  instrument  given  for  the  payment  of  the  sum  se- 
cured thereby,  the  remedy  is  confined  to  the  property  mortgaged.  In 
rendering  judgment  of  foreclosure  the  court  orders  the  mortgaged 
premises,  or  so  much  thereof  as  may  be  necessary,  to  be  sold  to  satisfy 
the  mortgage  and  cost  of  the  action.  The  payment  of  the  mortgage 
debt,  with  interest  and  costs,  at  any  time  before  sale,  satisfies  the 
judgment.  When  there  is  an  express  agreement  for  the  payment  of 
the  sum  of  money  secured  contained  in  the  mortgage  or  any  separate 
instrument,  the  court  directs  in  the  order  of  sale  that  the  balance  due 

■^All  sales  for  the  payment  of  Pope  v.  Transparent  Ice  Co.,  91  Va. 
debts  contracted  or  liabilities  in-  79,  20  S.  E.  940  (surplus). 
curred  prior  to  April  10,  1865,  must  ^  Gen.  Stat.  1891,  Code  of  Pro- 
be upon  a  credit  of  not  less  than  ced.  §§  625-635;  2  Ann.  Codes  and 
three  or  more  than  six  ectual  in-  Stats.  1897,  §§  5885-5896;  1  Rem.  & 
stalments  annually  from  the  day  of  Bal.  Code  1910,  §§  1116-1128. 
sale,  except  that  the  costs  of  the  "Stevens  v.  Ferry,  48  Fed.  7; 
suit  and  sale  must  be  paid  in  cash.  State  v.  Superior  Court,  63  "Wash. 
The  commissioner  can  not  sell  for  312,  115  Pac.  307;  McLeod  v.  Ellis, 
less  than  three-fourths  of  the  as-  2  Wash.  117,  26  Pac.  76;  Wood  v. 
sessed  value.  Code  1873,  p.  1123.  Mastick,  2  Wash.  Ter.  64,  3  Pac. 
See  2  Va.  Code  1904,  ch.  174,  §§  612.  Under  the  code  §  1116,  provid- 
3397-3404.  The  commissioner  or  of-  ing  that  foreclosure  may  be  had  in 
ficer  is  allowed  for  services  five  per  the  superior  court  of  the  county 
cent,  on  the  first  $300,  and  two  per  where  the  land  or  some  part  there- 
cent,  on  all  above  that.  Ashworth  of  lies,  a  mortgagee  may  foreclose 
V.  Tramwell,  102  Va.  852,  47  S.  B.  in  the  superior  court  of  either 
1011  (confirmation);  Nitro-phos-  county,  where  the  land  mortgaged 
phate  Syndicate  v.  Johnson,  100  Va.  lies  in  two  counties.  Empire  State 
774,  42  S.  E.  995  (opening  decree.  Surety  Co.  v.  Ballou,  66  Wash.  76, 
adequacy  of  bid);  Max  Meadows  118  Pac.  923.  Two  mortgages  se- 
Land  &c.  Co.  v.  McGavock,  96  Va.  curing  the  same  debt,  covering  land 
131,  30  S.  E.  460  (resale) ;  Tatum  in  different  counties,  may  be  fore- 
V.  Ballard,  94  Va.  370,  26  S.  E.  871  closed  in  either  county,  as  they 
(personal '  decree    for    deficiency) ;  should  be  regarded  as  one  instru- 
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on  the  mortgage,  with  costs  remaining  unsatisfied  after  the  sale,  shall 
be  satisfied  from  any  property  of  the  mortgage  debtor.^^ 

The  decree  may  be  enforced  by  execution,  as  an  ordinary  decree  for 
the  payment  of  money.  The  sheriff  thereupon  proceeds  to  sell  the 
mortgaged  premises,  or  so  much  thereof  as  may  be  necessary  to  satisfy 
the  judgment,  interest,  and  costs,  as  upon  execution;  and  if  any  part 
of  the  judgment,  interest,  and  costs  remain  unsatisfied,  the  sheriff 
forthwith  proceeds  to  levy  the  residue  upon  the  property  of  the  de- 
fendant.^' 

The  plaintiff  can  not  proceed  to  foreclose  his  mortgage  while  he 
is  prosecuting  any  other  action  for  the  same  debt  or  matter  which 
is  secured  by  the  mortgage,  or  while  he  is  seeking  to  obtain  execution 
of  any  judgment  in  such  other  action ;  nor  can  he  prosecute  any  other 
action  for  the  same  matter  while  he  is  foreclosing  his  mortgage  or 
prosecuting  a  judgment  of  foreclosure."" 

Whenever  a  complaint  is  filed  for  the  foreclosure  of  a  mortgage 
upon  which  there  shall  be  due  any  interest  or  instalment  of  the  prin- 
cipal, and  there  are  other  instalments  not  due,  if  the  defendant  pay 


ment.  Commercial  Nat.  Bank  v. 
Johnson,  16  Wash.  536,  48  Pac.  267. 
But  it  has  been  held  that  where 
separate  mortgages  are  given  upon 
land  in  separate  counties,  each  se- 
curing a  part  of  the  mortgagor's 
debt,  there  must  be  separate  fore- 
closures in  respective  counties. 
Citizens'  Nat.  Bank  v.  Abbott,  72 
Wash.  73,  129  Pac.  1085. 

»«Rem.  &  Bal.  Code  1910,  §§  1116- 
1119;  By-Laws  of  1897,  p.  98,  §  1,  in 
all  proceedings  for  the  foreclosure 
of  mortgages  hereafter  executed,  or 
on  judgments  rendered  upon  the 
debt  thereby  secured,  the  mortgagee 
or  assignee  shall  be  limited  to  the 
property  included  in  the  mortgage. 
Of  course  this  act  only  operates  on 
mortgages  executed  after  the  date 
of  this  Act,  June  9,  1897.  See  also 
Bradley  Eng.  &c.  Co.  v.  Muzzy,  54 
Wash.  227,  103  Pac.  37;  Shumway 
V.  Orchard,  12  Wash.  104,  40  Pac. 
634.  See,  concerning  deficiency  and 
personal  liability,  Clark  v.  Eltinge, 
29  Wash.  215,  69  Pac.  736;  Twigg 
V.  James,  37  Wash.  434,  79  Pac.  959; 
Harding  v.  Atlantic  Trust  Co.,  26 
Wash.  536,  67  Pac.  222;  Fuller  & 
Co.  V.  Hull,  19  Wash.  400,  53  Pac. 


666;  Rogers  v.  Turner,  19  Wash. 
399,  53  Pac.  663. 

'"  Dalgardno  v.  Barthrop,  40  Wash. 
191,  82  Pac.  285;  Moody  v.  North- 
western &c.  Bank,  20  Wash.  413,  55 
Pac.  568;  Manhattan  Trust  Co.  v. 
Seattle  Coal  &c.  Co.,  19  Wash.  493, 
53  Pac.  751;  Dennis-  v.  Moses,  18 
Wash.  537,  52  Pac.  333,  40  L.  R.  A. 
302;  National  Bank  of  Commerce 
V.  Lock,  17  Wash.  528,  50  Pac.  478, 
61  Am.  St.  923;  Swinburne  v.  Mills, 
17  Wash.  611,  50  Pac.  489,  61  Am. 
St.  932;  Strandell  v.  Strand,  82 
Wash.  59  (decree  of  sale  for  instal- 
ments due);  Black  v.  Suydam,  81 
Wash.  279,  142  Pac.  700  (sale  in 
parcels).  Under  the  Constitution, 
art.  iv,  §  6,  real  property  can  be 
sold  under  execution  on  foreclosure 
only  in  the  county  in  which  it  is 
situated  and  by  the  sheriff  of  that 
county.  Vietzen  v.  Otis,  46  Wash. 
402,  90  Pac.  264. 

^  Stevens  v.  Ferry,  48  Fed.  7.  See 
also  Hays  v.  Miller,  1  Wash.  Ter. 
143;  Hinchman  v.  Anderson,  32 
Wash.  198,  72  Pac.  1018.  An  at- 
tachment by  the  mortgagee  is  not 
ground  for  collateral  attack  on  fore- 
closure, Rohrer  v.  Snyder,  29  Wash. 
199,  69  Pac.  748. 
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into  court  the  prineipal  and  interest  due,  with  costs,  at  any  time  be- 
fore the  final  judgment,  proceedings  thereon  shall  be  stayed,  subject 
to  be  enforced  upon  a  subsequent  default  in  the  payment  of  any  in- 
stalment of  the  principal  or  interest  thereafter  becoming  due.  In  the 
final  judgment,  the  court  directs  at  what  time  and  upon  what  default 
any  subsequent  execution  shall  issue.°^  In  such  cases,  after  final  judg- 
ment, the  court  ascertains  whether  the  property  can  be  sold  in  par- 
cels; and  if  it  can  be  done  without  injury  to  the  interests  of  the  par- 
ties, the  court  directs  so  much  only  of  the  premises  to  be  sold  as  may 
be  sufficient  to  pay  the  amount  then  due  on  the  mortgage,  with  costs, 
and  the  judgment  remains  and  may  be  enforced  upon  any  subsequent 
default,  unless  the  amount  due  shall  be  paid  before  execution  of  the 
judgment  is  perfected. 

If  the  mortgaged  premises  can  not  be  sold  in  parcels,  the  court 
orders  the  whole  to  be  sold,  and  the  proceeds  of  the  sale  applied  first 
to  the  payment  of  the  principal  due,  interest,  and  costs,  and  then  to 
the  residue  secured  by  the  mortgage  and  not  due;  and  if  the  residue 
do  not  bear  interest,  a  deduction  is  made  therefrom  by  discounting 
the  legal  interest;  and  in  all  cases  when  the  proceeds  of  the  sale  are 
more  than  sufiicient  to  pay  the  amount  due  and  costs,  the  surplus  is 
paid  to  the  mortgage  debtor,  his  heirs  and  assigns."^ 

The  debtor  or  his  successor  in  interest  may  redeem  any  real  estate 
sold  under  foreclosure  at  any  time  within  one  year  from  the  date  of 
the  sale,  by  paying  the  amount  of  purchase-money  with  interest  at  the 
rate  of  one  per  cent,  per  month  thereon  from  the  date  of  sale.^^ 

»i  White  V.  Krutz,  37  "Wash.  34,  Rem.  &  Bal.  Code  1910,  §  594;  John- 
79  Pac.  495;  Benjamin  Bank  v.  Do-  son  v.  Bartlett,  50  Wash.  114,  96 
herty,  29  Wash.  233,  69  Pac.  732,  92  Pac.  833  (seven  years  limitation); 
Am.  St.  903;  First  Nat.  Bank  v.  Kennedy  v.  Trumble,  32  Wash.  614, 
Parker,  28  Wash.  234,  68  Pac.  756,  73  Pac.  698  (redemption  and  ac- 
92  Am.  St.  828;  George  v.  Butler,  26  counting);  Geddis  v.  Packwood,  30 
Wash.  456,  67  Pac.  263,  57  L.  R.  A.  Wash.  270,  70  Pac.  481  (Judgment 
396,  90  Am.  St.  756;  Board  of  Erec-  creditor's  statutory  right  to  ra- 
tion Fund  T.  First  Presbyterian  deem) ;  McKay  v.  Smith,  27  Wash. 
Church,  19  Wash.  455,  53  Pac.  671.  442,  67  Pac.  982;   Beverly  v.  Davis, 

<"  Kelso  V.  Russell,  33  Wash.  474,  79  Wash.  537,  140  Pac.  696  (redemp- 

74  Pac.  561;  Moody  v.  Northwestern  lion   under   foreclosure   of  absolute 

&c.    Bank,    20    Wash.    413,    55    Pac.  deed  intended  as  a  mortgage).    The 

568;     Goetzinger    v.    Rosenfeld,    16  right  to  redeem  after  sale  is  purely 

Wash.  392,  47  Pac.  882,  38  L.  R.  A.  statutory,   and  this   statutory  right 

257;    Soderberg  v.  King,  15  Wash,  will   be   recognized   by  the   United 

194   45  Pac.  785,  33  L.  R.  A.  670,  55  States    courts.     Parker    v.    Dacres, 

Am'.  St.  878;    Smythe  v.  New  Eng-  130  U.  S.  43,  32  L.  ed.  848.    If  the 

land  Loan  &c.  Co.,  12  Wash.  424,  41  mortgagor  does  not  redeem  within 

Pac.  184.  the  time  allowed,  he  can  not  after- 

""Gen.    Stat.    1891;     Code    Proc,  ward  recover  them  from  the  pur- 

§  512,  2  Codes  Stats.  1897,  §  5295;  chaser,  or  his  grantee,  on  the  ground 
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§  1364.  West  Virginia. — The  foreclosure  of  mortgages  in  this 
state,  the  same  as  in  Virginia,  is  by  bill  in  chancery,  and,  as  is  the 
case  in  that  state,  deeds  of  trust  have  been  generally  substituted  for 
mortgages."*  There  are  no  statutory  provisions  in  regard  to  enforcing 
the  latter;  though  there  are  such  in  regard  to  sales  under  deeds  of 
trust,"^  vifhich  may  be  made  in  accordance  with  the  provisions  of  the 
deed  and  the  statute  without  the  intervention  of  the  court,  or  may 
be  supervised  by  it  in  equity.  All  judicial  sales  may  be  for  cash,  or 
on  such  credit  and  terms  as  the  court  may  deem  best ;  and  it  may  ap- 
point a  special  commissioner  to  make  such  sale.  If  no  commissioner 
is  appointed  for  the  purpose,  the  sheriff  or  sergeant  executes  the  de- 
cree."" 

§  1365.  Wisconsin."' — In  actions  for  the  foreclosure  of  mortgages 
upon  real  estate,  if  the  plaintiff  recover,  the  court  shall  render  judg- 
ment of  foreclosure  and  sale  of  the  mortgaged  premises.  The  pro- 
ceeds of  every  sale  made  under  such  judgment  are  applied  to  the  dis- 
charge of  the  debt  adjudged  to  be  due,  and  the  costs  awarded;  and 
if  there  be  any  surplus,  it  is  brought  into  court  for  the  use  of  the 
defendant,  or  of  any  person  who  may  be  entitled  thereto,  subject  to  the 
order  of  the  court.  If  such  surplus,  or  any  part  thereof,  remain  in 
court  for  the  term  of  three  months  without  being  applied  for,  the 
court  directs  the  same  to  be  put  out  at  interest  for  the  benefit  of  the 
defendant,  his  representatives  or  assigns,  to  be  paid  to  them  by  the 
order  of  such  court. 

In  all  such  actions,  the  plaintiff  may,  in  his  complaint,  unite  with 
his  claim  for  a  foreclosure  and  sale  a  demand  for  judgment  for  any 
deficiency  which  may  remain  due  to  the  plaintiff,  after  sale  of  the 
mortgaged  premises,  against  every  party  who  may  be  personally  liable 

that  no  valid  deed  was  ever  made  Assn.  v.  Westfall,  55  W.  Va.  305,  47 
by  the  sheriff.  Stevens  v.  Ferry,  48  S.  E.  74  (decree  of  sale  without 
Fed.  7.  terms  erroneous);  Hurxthal  v. 
'"Pitzer  V.  Burns,  7  W.  Va.  63,  74.  Hurxthal,  45  W.  Va.  584,  32  S.  E. 
A  trustee  in  a  trust  deed  can  not  237  (sale  in  parcels).  See,  concern- 
resort  to  equity  to  have  a  sale  made  ing  right  to  redeem,  Thacker  v. 
under  the  decree  instead  of  under  Morris,  52  W.  Va.  220,  43  S.  E.  141, 
the  power  in  the  deed,  unless  he  94  Am.  St.  928;  Shank  v.  Groff,  43 
shows  such  an  impediment  to  the  W.  Va.  337,  27  S.  E.  340;  Liskey  v. 
exercise  of  his  powers  as  renders  Snyder,  56  W.  Va.  610,  49  S.  E.  515 
it    inequitable    to    proceed    without  (costs). 

the    aid    of    the    court.     George    v.  "Rev.  Stat.  1898,  ch.  135,  §§  3154- 

Zinn,  57  W.  Va.  15,  49  S.  E.  904,  110  3169;     Wis.     Stat.     1913,     ch.     135. 

Am.  St.  721.  §§    3154-3169.      The    terms    of    the 

"'See  chapter  xxxix.  statute  must  be  followed  with  rea- 

""Code  1891,  ch.   132;    Code  1913,  sonable  strictness.   Spengler  v.  Hahn, 

ch.  132;  Washington  Nat.  Bldg.  &c.  95  Wis.  472,  70  N.  W.  3154,  3162. 


1053  RELATING   TO   POEECLOSUEE   AND   REDEMPTION  §    1365 

for  the  debt  secured  by  the  mortgage,  whether  the  mortgagor  or  other 
persons,  if  upon  the  same  contract  which  the  mortgage  is  given  to 
secure;  and  judgment  of  foreclosure  and  sale,  and  also  for  any  such 
deficiency  remaining  after  applying  the  proceeds  of  sale  to  the  amount 
adjudged  to  be  due  for  principal,  interest,  and  costs,  may  in  such  case 
be  rendered.  Such  judgment  for  deficiency  is  ordered  in  the  original 
judgment,  and  separately  rendered  against  the  party  liable,  on  or 
after  the  coming  in  and  confirmation  of  the  report  of  sale,  and  is 
docketed  and  enforced  as  in  other  cases.*^ 

Whenever  there  is  due  any  interest,  or  any  instalment  of  the  prin- 
cipal, and  there  be  other  portions  or  instalments  to  become  due  sub- 
sequently, the  action  is  dismissed  upon  the  defendant's  bringing  into 
court,  at  any  time  before  judgment,  the  principal  and  interest  due, 
with  the  costs.  If  after  judgment  is  entered  the  defendant  brings  into 
court  the  principal  and  interest  due,  with  the  costs,  proceedings  on 
the  judgment  are  stayed;  but  the  court  may  enforce  the  judgment  by 
a  further  order  upon  a  subsequent  default  in  the  payment  of  any  in- 
stalment of  the  principal  or  of  interest.  The  court,  before  rendering 
judgment,  directs  a  reference  to  some  proper  person,  to  ascertain  and 
report  the  situation  of  the  mortgaged  premises,  and  whether  they  can 
be  sold  in  parcels  without  injury  to  the  interests  of  the  parties  f^  and 
if  it  appear  that  they  can  be  so  sold,  the  judgment  directs  a  sale  in 
parcels,  specifying  them,  or  so  much  thereof  as  will  be  sufficient  to 
pay  the  amount  then  due ;  and  such  judgment  remains  as  security  for 
any  subsequent  default.  If  there  be  any  default  subsequent  to  such 
judgment,  the  court  may,  upon  petition  of  the  plaintiff,  by  a  further 
order,  founded  upon  such  first  judgment,  direct  a  sale  of  so  much 
of  the  mortgaged  premises  to  be  made  under  the  said  judgment  as  will 
be  sufficient  to  satisfy  the  amount  so  due,  with  the  costs  of  such  pe- 

•^  The  judgment  for  a  deficiency  a  judicial  determination  of  this  mat- 
can  not  be  rendered  with  the  judg-  ter.  Hiles  v.  Brooks,  105  Wis.  256, 
ment  of  foreclosure.  Welp  v.  Gun-  81  N.  W.  422.  The  sale  must  con- 
ther,  48  Wis.  543,  4  N.  W.  647.  See  form  with  the  decree,  and  if  that 
also  Tormey  v.  Gerhart,  41  Wis.  54;  provides  that  the  premises  be  sold 
Baird  v.  McConkey,  20  Wis.  297;  as  a  whole,  they  can  not  properly 
Burdick  v.  Burdick,  20  Wis.  348.  A  be  sold  in  parcels,  though  so  stipu- 
cause  of  action  to  enforce  a  mort-  lated  by  the  parties.  Babcock  v. 
gage  and  one  to  recover  on  the  Perry,  8  Wis.  277.  The  sale  must 
mortgagor's  personal  liability,  both  be  for  cash,  and  if  immediate  pay- 
growing  out  of  the  same  transaction  ment  is  not  made,  the  premises  may 
may  be  joined  under  the  statute  be  reoffered  for  sale.  Sauer  v. 
provided  the  mortgagor  is  the  only  Steinbauer,  14  Wis.  70.  See  also 
defendant.  Endress  v.  Shrove,  110  Ogilvie  v.  Richardson,  18  Wis.  244, 
Wis.  133,  85  N.  W.  653.  14  Wis.  157. 

■»  It  is  a  material  error  to  omit 
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tition  and  the  subsequent  proceedings  thereon;  and  the  same  pro- 
ceedings are  had  as  often  as  a  default  happens.'"  If  it  appear  to  the 
court  that  the  mortgaged  premises  are  so  situated  that  they  can  not 
be  sold  in  parcels  without  injury  to  the  interests  of  the  parties,  or  that 
the  sale  of  the  whole  wUl  be  most  beneficial  to  them,  the  court  may 
adjudge  the  sale  of  the  whole  accordingly,  in  which  case  the  proceeds 
of  sale,  after  deducting  the  costs  of  the  action  and  of  sale,  are  applied 
to  the  payment  of  the  sums  then  due  and  also  to  become  due  there- 
after; deducting  from  all  sums  not  due,  which  do  not  bear  interest, 
interest  from  the  time  of  payment  to  the  time  when  the  same  are 
payable;  or  the  court  may  direct  the  balance  of  the  proceeds  of  sale, 
after  paying  the  sum  then  due,  with  such  costs,  to  be  placed  at  in- 
terest for  the  benefit  of  the  plaintiff,  to  be  paid  to  him  as  such  sub- 
sequent instalments  become  due,  with  the  interest  thereon. 

The  judgment  fixes  the  amount  of  the  mortgage  debt  then  due,  and 
also  the  amount  of  each  instalment  thereafter  to  grow  due,  and  the 
several  times  when  they  will  become  so  due,  and  adjudges  that  the 
mortgaged  premises  be  sold  for  the  payment  of  the  amount  adjudged 
to  be  then  due,  and  of  all  instalments  which  shall  thereafter  grow 
due  before  the  sale,  or  so  much  thereof  as  may  be  sufficient  to  pay 
such  amount,  including  costs  of  sale;  but  no  such  sale  shall  be  made 
until  the  expiration  of  one  year  from  the  date  of  such  judgment  or 
order  of  sale;'^  and  when  judgment  is  for  instalments  due  and  to 
grow  due,  and  payment  shall  be  made  within  the  year  of  the  instal- 
ments found  due  at  the  date  of  the  judgment,  with  interest  and  costs, 
no  sale  shall  be  made  upon  any  instalment  growing  due  after  the 
date  of  the  judgment,  until  the  expiration  of  one  year  after  the  same 
shall  become  due;'^  but  in  all  cases  the  parties  may,  by  stipulation  in 
writing,  to  be  filed  with  the  clerk,  consent  to  an  earlier  sale.  These 
provisions  do  not  apply  to  judgments  of  foreclosure  and  sale  of  mort- 
gages given  by  any  railroad  corporation ;  but  such  sales  may  be  made 
immediately  after  the  rendition  of  the  judgment.'^* 

'°  Supp.  to  Rev.  Stat.  1883,  §  3159,  tion  is  the  same  in  either  case,  and 

p.  682;   Wis.  Stat.  1913,  §  3159.  the  remedy  not  materially  changed. 

"Laws  Wis.  1877,  eh.  143,  which  Northwestern   Mut.   L.   Ins.   Co.   v. 

postpones    foreclosure    sales    for   a  Neeves,  46  Wis.  147,  49  N.  W.  832. 

year  after  judgment,  and  provides  "The  judgment  referred  to  is  the. 

for  the  repeal  of  Laws  1859,  ch.  195,  formal  entry  by  the  clerk  of  the 

but  does  not  give  the  year's  right  court,  completed  so  as  to  show  the 

of  redemption  allowed  by  that  law  total  amount  which  must  be  paid 

after  sale,  does  not  impair  the  obli-  in  order  to  redeem,  including  the 

gation  of  contracts  when  applied  to  costs  taxed.    Andrews  v.  Welch,  47 

mortgages    given   before    its    enact-  Wis.  132,  2  N.  W.  98. 

ment,   since  the  time   for   redemp-  "For  provision  in  case  any  part 
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The  sheriff  or  referee  who  makes  sale  of  mortgaged  premises  under 
a  judgment  therefor  shall  give  notice  of  the  time  and  place  of  sale, 
in  the  manner  provided  by  law  for  the  sale  of  real  estate  upon  execu- 
tion, or  in  such  other  manner  as  the  court  shall  in  the  judgment  di- 
rect.''* He  shall,  -within  ten  days  thereafter,  file  with  the  clerk  of  the 
court  a  report  of  the  sale,  and  immediately  after  the  sale  shall  pay 
to  the  parties  entitled  thereto,  or  their  attorneys,  the  proceeds  of  the 
sale,  after  deducting  the  costs  thereof,  unless  otherwise  ordered  by 
court. 

Upon  any  such  sale  being  made,  the  sheriff  or  referee  making  the 
same,  on  compliance  with  its  terms,  shall  make,  execute,  and  deliver 
to  the  purchaser  a  deed  of  the  premises  sold,  setting  forth  each  parcel 
of  land  sold  to  him,  and  the  sum  paid  therefor,  which  deed,  upon  the 
confirmation  of  such  sale,  vests  in  the  purchaser  all  the  right,  title, 
and  iaterest  of  the  mortgagor,  his  heirs,  personal  representatives,  and 
assigns,  in  and  to  the  premises  sold,  and  is  a  bar  to  all  claim,  right,  or 
equity  of  redemption  therein,  of  and  against  the  parties  to  such  ac- 
tion, their  heirs  and  personal  representatives,  and  also  against  all 
persons  claiming  under  them  subsequent  to  the  filing  of  the  notice 
of  the  pendency  of  the  action  in  which  such  judgment  was  rendered; 
and  the  purchaser  is  let  into  the  possession  of  the  premises  so  sold, 
on  production  of  such  deed,  or  a  duly  certified  copy,  and  the  court 
may,  if  necessary,  issue  a  writ  of  assistance  to  deliver  such  posses- 
sion.'^ 

There  is  no  redemption  after  foreclosure  by  action,  though  there 
is  a  right  of  redemption  for  one  year  after  a  foreclosure  by  advertise- 
ment.'* 

of  the  premises  Is  a  homestead,  see  expiration  of  one  year  from  the 
Wis.  Stat.  1913,  ch.  135,  §  3163.  See  date  of  the  judgment.  Kopmeier  v. 
also  Youngs  v.  Wegner,  157  Wis.  O'Nell,  47  Wis.  593,  3  N.  W.  365; 
489,  146  N.  W.  803.  For  provision  Northwestern  Mut.  Life  Ins.  Co.  v. 
as  to  interest  on  judgment  and  in-  Neeves,  46  Wis.  147,  49  N.  W.  832. 
stalments,  see  Wis.  Stat.  1913,  ch.  '"  This  provision  defines  the  rights 
135,  §  3164.  As  to  redemption  of  of  the  purchaser  after  confirmation 
the  whole  or  part  before  sale,  see  of  sale.  Welp  v.  Gunther,  8  Wis. 
Wis.  Stat.  1913,  ch.  135,  §§  3165-  543,  4  N.  W.  647;  Woehler  v.  Endter, 
3167.  The  mortgagor  has  the  para-  46  Wis.  301,  1  N.  W.  329,  50  N.  W. 
mount  and  absolute  right  to  re-  1099.  As  to  filing  notice  of  lis  pen- 
deem;  and  upon  his  doing  so  a  de-  dens,  see  2  Ann.  Stats.  1889,  §  3187. 
posit  previously  made  by  the  holder  See  also  McBride  v.  Wright,  75  Wis. 
of  a  subsequent  lien,  for  the  pur-  306,  43  N.  W.  955. 
pose  of  redeeming,  becomes  of  no  ™Eev.  Stat.  1889,  §  3533;  Wis. 
effect.  Wylle  v.  Welch,  51  Wis.  351,  Stat.  1913,  §  3533.  A  sale  does  not 
8  N.  W.  207.  bar  redemption  until  it  has  been 
"The* notice  of  sale  must  be  pub-  confirmed.  Gerhardt  v.  Ellis,  134 
lished  for  six  full  weeks  after  the  Wis.  191,  114  N.  W.  495. 
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§  1366.  Wyoming. — In  an  action  to  foreclose  a  mortgage  given  to 
secure  the  payment  of  money,  or  to  enforce  a  specific  lien  for  money, 
the  plaintiff  may  also  ask  in  his  petition  a  judgment  for  the  money 
claimed  to  be  due.  A  sale  of  the  premises  shall  be  ordered ;  and  when 
the  premises  to  be  sold  are  in  one  or  more  tracts,  the  court  may  direct 
the  ofiicer  who  makes  the  sale  to  subdivide,  appraise,  and  sell  the  same 
in  parcels,  or  to  sell  any  one  of  the  tracts  as  a  whole.  When  the  mort- 
gaged property  is  situate  in  more  than  one  county,  the  court  may 
order  the  sheriff  or  master  of  each  to  make  sale  of  the  property  in  his 
county,  or  may  direct  one  officer  to  sell  the  whole.  The  court  may 
direct  that  the  property,  when  it  consists  of  a  single  tract,  be  sold 
as  one  tract,  or  in  separate  parcels,  and  shall  direct  whether  appraisers 
shall  be  selected  for  each  county,  or  one  set  for  all;  and  shall  also  di- 
rect whether  publication  of  the  sale  shall  be  made,  in  all  the  counties 
or  in  one  county  only.^^ 

Although  the  debt,  as  a  personal  obligation  of  the  mortgagor,  is 
extinguished  by  foreclosure  sale,  it  remains  for  the  purpose  of  sup- 
porting the  lien  of  the  purchaser,  and  as  a  conditional  obligation  at- 
tached to  the  right  of  redemption.  The  purchaser  acquires  the  same 
lien  and  the  same  precedence  over  homestead  rights,  as  held  by  the 
mortgagee.''^ 

"Rev.   Stat.   1899,   §§   3495,   3757,  (interest    acquired    under    sheriff's 

3758;      Wyo.     Comp.      Stat.     1910,  deed);    Powers  v.   Pense,   20   Wyo. 

§§  4339,  4612,  4613.     See  also  Inger-  327,  123  Pac.  925,  40  L.  R.  A.  (N.  S.) 

soil  V.  Davis,  14  Wyo.  120,  82  Pac.  785  (interest  acquired  by  purchaser 

867    (foreclosure   and   money  judg-  at  sale);  Hinton  v.  Winsor,  2  Wyo. 

ment) ;    First  Nat.  Bank  v.  Citizens'  206  (review). 

State  Bank,  11  Wyo.  32,  70  Pac.  726,  ™  Powers  v.  Pense,  20  Wyo.   327, 

100  Am.  St.  925  (sufficiency  of  peti-  123  Pac.  925.  40  L.  R.  A.    (N.   S.) 

tioa   and   answer) ;    Farm   Inv.   Co.  785. 
V.  Gallup,  13  Wyo.  20,  76  Pac.  917 


CHAPTEE  XXXI 

PARTIES  TO  AN  EQUITABLE  SUIT  FOE  EOEBCLOSUEE 

I.    Who  Are  the  Proper  Parties  Plaintif,  §§  1367-1393 
II.    Who   Are    the   Necessary   or   Proper   Parties   Defendant, 
1394-1440 
III.    Intervention,  New  Parties  and  Process,  §§  1441-1442c 

I.    Who  Are  the  Proper  Parties  Plaintif 


Section 

1367.  Parties  in  general. 

1368.  Mortgagees  and  parties  inter- 

ested in  general. 

1369.  Joinder  of  plaintiffs. 

1370.  Real  party  in  interest. 

1371.  Interest    after     assignment  — 

Some  interest  essential. 

1372.  Fortm    of    assignment    imma- 

terial. 

1373.  Effect  of  absolute  and  formal 

assignment. 

1374.  Assignment    as    collateral    se- 

curity. 

1375.  Assignor    interested    in    sur- 

plus. 
1375a.  Assignment      pending      fore- 
closure— Mortgage     of     in- 
demnity —  Garnisliment  — 
Foreign  trustee. 

1376.  Assignee  of  mortgage  without 

note  secured. 

1377.  Assignee  of  mortgage  note. 
1377a.  Assignee    in    bankruptcy    of 

mortgagee. 


Section 

1378.  Holder  of  one  of  several  notes 

secured. 

1379.  Partners. 

1380.  Sureties. 

1381.  Joint  mortgagees. 

1382.  Survivor  of  joint  mortgagees. 

1383.  Trustees. 

1383a.  Foreign  receivers. 

1384.  Beneficiaries  and  trustees. 

1385.  Bondholders. 

1386.  Trustee  for  creditors. 

1387.  Executor,      administrator     or 

devisee. 

1388.  Necessity  of  joining  heirs  or 

devisees. 

1389.  Foreign  executor  or  adminis- 

trator. 

1390.  Mortgage    to    executor    or 

guardian. 

1391.  Holder  of  two  or  more  mort- 

gages. 

1392.  Public  officers. 

1393.  Husband  and  wife. 


§  1367.  Parties  in  general. — In  determining  who  are  the  proper 
and  necessary  parties  to  a  bill  to  foreclose  a  mortgage,  two  funda- 
mental principles  in  all  proceedings  in  equity  must  be  kept  in  view : 
first,  that  no  one  shall  be  adjudged  as  to  his  rights  except  he  is  before 
the  court ;  and  second,  that  the  rights  of  all  persons  interested  in  the 
object  of  the  suit  shall  be  provided  for  in  the  determination  of  it.  It 
is  the  constant  aim  of  a  court  of  equity  to  do  complete  justice,  by 
deciding  upon  and  settling  the  rights  of  all  persons  interested  in  the 
subject  of  the  suit,  to  make  the  performance  of  the  order  of  the  court 
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perfectly  safe  to  those  who  are  compelled  to  obey  it,  and  to  prevent 
further  litigation.^  It  is  a  maxim,  as  stated  by  Lord  Talbot,  that  "a 
court  of  equity  in  all  cases  delights  to  do  complete  justice,  and  not  by 
halves."^  Therefore  it  is  generally  essential  that  all  persons  materially 
interested  in  the  subject-matter  of  the  suit  shall  be  made  parties  to 
it,  either  as  plaintiffs  or  defendants.*  This  is,  however,  a  general 
statement,  and  as  a  practical  rule  is  subject  to  many  limitations. 
Those  who  are  indirectly  or  consequently  interested  in  the  mortgage 
debt  or  in  the  mortgaged  premises  are  not  necessarily  included  among 
the  proper  parties  to  the  suit.  The  interest  in  the  object  of  the  suit 
must  be  apparent  upon  the  record.  When  it  is  said  that  a  person 
materially  interested  should  be  made  a  party  to  the  suit,  the  ma- 
teriality of  the  interest  is  relative  to  the  case,  and  to  the  prayer  of  the 
bill.  For  instance,  a  mortgagee  may  pray  for  a  foreclosure  against  the 
mortgagor  and  not  against  a  subsequent  incumbrancer,  in  which  case 
such  incumbrancer  is  not  materially  interested  in  the  object  of  the 
suit.  Then,  as  we  shall  presently  notice  more  fully,  the  interests 
which  persons  have  in  the  debt  and  in  the  equity  of  redemption  may 
be  represented  by  others,  as  by  executors  and  administrators,  and  by 
trustees.  Moreover,  the  suit  may  be  brought  or  defended  by  persons 
interested  on  behalf  of  themselves  and  of  others,  as  where  the  rmm- 
ber  is  too  large  to  make  it  practicable  to  bring  all  of  them  before  the 
court.  In  several  other  ways  the  general  rule  founded  upon  interest 
is  modified  in  the  practical  application  of  it ;  and  these  exceptions  will 
appear  under  the  particular  applications  of  the  rule  to  the  parties  in- 
terested in  the  mortgage  debt  and  property  to  be  made  in  this  chapter. 
It  has  been  frequently  said  that  the  only  proper  or  necessary  parties 
to  a  foreclosure  suit  are  the  mortgagor  and  the  mortgagee,  and  those 
who  have  acquired  rights  or  interests  under  them  subsequent  to  the 
mortgage.* 

'Lord  Redesdale's  Pleadings,  164.  per   Lord   Hardwlcke,    in   Poore   v. 

=  Knight  V.  Knight,  3  P.  W.  331,  Clarke,  2  Atk.  515;  Winter  v.  Mont- 

333,    24    Eng.    Reprint    1088;     Mit-  gomery  Cooperage  Co.,  169  Ala.  628, 

ford   Ch.   PI.   144;    Tallman  v.   Va-  53  So.  905;   Gale  v.  Carter,  154  111. 

rick,  5  Barb.    (N.  Y.)   277;    Murray  App.   478;    Breed  v.   Baird,   139   111. 

V.  O'Brien,  56  "Wash.  361,  105  Pac.  App.  15;  O'Brien  v.  Moffitt,  133  Ind. 

840,  28  L.  R.  A.  (N.  S.)  998;  Story  660,  33  N.  E.  616,  36  Am.  St.  566. 
Eq.  PI.,  §  72.  ■■  Bennett  v.   United   States   Land 

"Per  Lord  Eldon,  in  Cockburn  v.  &c.  Co.  (Ariz.),  141  Pac.  717;  Cham- 
Thompson,  16  Ves.  321,  325;  per  Sir  berlain  v.  Lyell,  3  Mich.  448;  Gamble 
William  Grant,  in  Wilkins  v.  Fry,  v.  Martin  (Tex.  Civ.  App.),  151  S. 
1  Mer.  244,  262,  per  Lord  Redesdale,  W.  327.  See  also  Tug  River  Coal 
PI.  164;  per  Lord  Langdale,  in  Rich-  &c.  Co.  v.  Brigel,  86  Fed.  818,  30  C. 
ardson  v.  Hastings,  7  Beav.  323,  326;  C.  A.  415. 
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Of  course,  when  neither  party  to  a  mortgage  has  assigned  his  in- 
terest, or  done  anything  to  affect  it  in  any  way  down  to  the  time  of 
the  bringing  of  the  suit  to  foreclose  it,  the  mortgagor  and  mortgagee 
remain  the  only  parties  to  be  brought  before  the  court.  But  this 
simple  state  of  facts  may  be  changed  to  one  of  great  complication  by 
events  subsequent  to  the  mortgage;  and  the  changes  which  thus  take 
place  give  rise  to  a  great  many  questions  as  to  the  proper  and  neces- 
sary parties  to  a  suit  for  foreclosure. 

These  general  principles  of  equity  respecting  the  parties  to  suits 
have  been  embodied  in  the  codes  adopted  in  several  of  the  states,  and 
extended  to  all  actions,  whether  such  as  were  formerly  suits  in  equity 
or  distinctively  suits  at  law.  These  codes  provide  that  all  persons  hav- 
ing an  interest  in  the  subject  of  the  action,  or  in  obtaining  the  relief 
demanded,  may  be  joined  as  plaintiffs.^  And  any  person  may  be  made 
a  defendant  who  has  or  claims  an  interest  in  the  controversy  adverse 
to  the  plaintiff,  or  who  is  a  necessary  party  defendant,  for  a  complete 
determination  or  settlement  of  a  question  involved  therein." 

The  codes  generally  provide  that  "those  who  are  united  in  interest 
must  be  joined  as  plaintiffs  or  defendants;  but  if  the  consent  of  any 
one  who  should  have  been  joined  as  plaintiff  can  not  be  obtained,  he 
may  be  made  a  defendant,  the  reason  thereof  being  stated  in  the  com- 
plaint. When  the  question  is  one  of  a  common  or  general  interest  of 
many  persons,  or  when  the  parties  are  very  numerous,  and  it  may  be 
impracticable  to  bring  them  all  before  the  court,  one  or  more  may 
sue  or  defend  for  the  benefit  of  the  whole."^ 

In  the  same  states  it  is  provided  that  an  executor,  administrator, 
trustee  of  an  express  trust,  a  person  with  whom  or  in  whose  name  a 

=  Pomeroy's  Remedies,  §  116;  Sto-  Kentucky:    Civil  Code  1895,  §§  24, 

ver's    New    York    Code    Civ.    Proc.  25. 

1902,  §  446.    For  a  statement  of  the  Missouri:    Rev.  Stat.  1909,  §  1733, 

provisions  in  several  states  abolish-  without  last  clause, 

ing  all  distinction  between  suits  at  Nebraska:      Cobbey's    Ann.    Stat, 

law  and  in  equity,  see  chapter  xxx,  1911,  §§  1038,  1039. 

and  also  see  Pomeroy's  Remedies,  Nevada:    Rev.  Laws  1912,  §  5001. 

§§  28-30,  44.  New   York:     Code    of   Civ.    Proc. 

"Stover's    New    York    Code    Civ.  1902,    §   448. 

Proc      1902,     §     447;     Commercial  North  Carolina:    Code  1900,  §  185. 

Trust    Co.   V.    Peck,    135   App.   Div.  Ohio:     Gen.  Code  1910,   §§   11256, 

732,  119  N.  Y.  S.  946.  11257. 

'California:      Codes    and     Stats.  Oregon:    Lord's  Ore.  Laws  1910, 

1906,  Code  of  Civ.  Proc,  §  382.  §  394. 

Indiana:    Burns'  Ann.  Stat.  1914,  South  Carolina:    2  Code  of  Laws 

§   270.  1912,  Code  of  Civ.  Proc,  §  168. 

Iowa-    Code  1897,  §§  3463,  3464.  South  Dakota:     Rev.  Codes  1903, 

Kansas:    Gen.  Stat.  1909,  §§  5629,  p.  881;  Code  of  Civ.  Proc,  §  89. 

5630  Wisconsin:     Stat.  1913,  §  2604. 
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contract  is  made  for  the  benefit  of  another,  or  a  person  expressly  au- 
thorized by  statute,  may  bring  an  action  without  joining  with  him 
the  person  for  whose  benefit  it  is  prosecuted.^  It  is  further  provided 
that  when  a  complete  determination  of  the  controversy  between  the 
parties  before  the  court  can  not  be  had  without  the  presence  of  other 
parties,  the  court  must  cause  them  to  be  brought  in.  A  person  having 
an  interest  in  the  subject  of  the  suit,  and  not  a  party  to  it,  may  be 
made  a  party  on  his  own  application."  These  codes  also  contain  a  few 
other  provisions  relative  to  parties,  generally  recognizing  equitable 
rules  already  established,  but  which  it  is  not  essential  to  notice  in  this 
connection. 

A  bill  in  equity  to  foreclose  a  mortgage  of  real  property  is  a  local 
action  and  must  be  brought  in  the  jurisdiction  in  which  the  property 
is  situated.^" 

§  1368.  Mortgagees  and  parties  interested  in  general. — All  those 
who  are  interested  in  the  mortgage  debt  should  according  to  the  gen- 
eral principle  already  stated,  join  in  the  suit  to  enforce  the  security. 
If  the  mortgagee  is  the  only  party  in  interest,  he  is  of  course  the  only 
plaintiff.  If  several  persons  and  even  numerous  persons  are  made 
mortgagees,  or  are  entitled  to  the  mortgage  money,  all  of  them  must 
be  parties  to  the  suit,^^  though  there  are  many  cases  in  which  some  of 

'Pomeroy's  Remedies,  §  115.  Ann.  Gas.  1913  D,  1119;  Commercial 

"  Pomeroy's  Remedies,  §  119.  Nat.  Bank  v.  Jolmson,  16  Wash.  536, 

"Stevens    v.    Ferry,    48    Fed.    7;  48    Pac.    267;    McLeod    v.    Ellis,    2 

Graham  v.   Stewart,  68   Cal.   374,  9  "Wash.    117,    26    Pac.    76;    "Wood    v. 

Pac.  555;  Holmes  v.  Taylor,  48  Ind.  Mastick,    2   "Wash.   Ter.    64,    3   Pac. 

169;  Brown  v.  Holden,  120  Iowa  191,  612. 

94  N.  "W.  482;  McDonald  v.  Second  "Mangels  v.  Brewing  Co.,  53  Fed. 
Nat.  Bank,  106  Iowa  517,  76  N.  W.  513;  Strickland  v.  Lowry  Nat.  Bank, 
1011;  Shields  v.  Miller,  9  Kans.  140  Ga.  653,  79  S.  E.  539;  Pogue  v. 
390;  Shields  v.  Yellman,  100  Ky.  Clark,  25  111.  351;  Hopkins  v.  "Ward, 
655,  18  Ky.  L.  1092,  39  S.  "W.  30;  12  B.  Mon.  (Ky.)  185;  Milam  v. 
"Wipfler  V.  Warren,  163  Mich.  189,  Bruffee,  6  Mo.  635;  Johnson  v. 
128  N.  W.  178;  Chouteau  v.  Allen,  Brown,  31  N.  H.  405;  Pine  v.  Shan- 
70  Mo.  290;  Tucker  v.  Lake,  67  N.  non,  30  N.  J.  Eq.  501;  Carpenter  v. 
H.  193,  29  Atl.  406;  Gould  v.  Ben-  O'Dougherty,  2  T.  &  C.  (N.  Y.)  427, 
nett,  59  N.  Y.  124,  49  How.  Pr.  57;  67  Barb.  397,  affd.  58  N.  Y.  681; 
Connor  v.  Dillard,  129  N.  Car.  50,  Stewart  v.  Templeton,  55  Ore.  364, 
39  S.  E.  641;  Fraley  v.  March,  68  104  Pac.  978.  But  see  Piatt  v. 
N.  Car.  160;  Silcox  v.  Jones,  80  S.  Squire,  12  Mete.  (Mass.)  494.  In 
Car.  484,  61  S.  E.  948;  Cole  v.  Palmer  v.  Carlisle,  1  S.  &  S.  423, 
Ward,  79  S.  Car.  573,  61  S.  B.  108;  425,  Sir  John  Leach  said:  "There 
Snyder  v.  Pike,  30  Utah  102,  83  can  he  no  foreclosure  or  redemp- 
Pac.  692;  Sherman  v.  Droubay,  27  tion  unless  the  parties  entitled  to 
Utah  47,  74  Pac.  348;  Empire  State  the  whole  mortgage  money  are  be- 
Surety  Co.  v.  Ballou,  66  Wash.  76,  fore  the  court."  A  senior  and  jun- 
118  Pac.  923;  State  v.  Superior  ior  mortgagee  may  join  In  a  fore- 
Court,  63  Wash.  312,  115  Pac.  307,  closure   complaint.     Porter  v.   Ha- 
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the  persons  so  interested  may  properly  be  made  defendants.  The  codes 
of  several  states,  as  already  noticed,  embody  this  equitable  principle, 
extending  it  to  all  actions,  including  such  as  were  formerly  distinc- 
tively actions  at  law.  ivTot  only  joint  mortgagees,  but  also  persons 
having  a  united  interest  in  the  debt  secured,  even  if  their  interests  be 
several,  may  join  as  plaintiSs.^^  Joint  foreclosure  has  been  allowed 
where  the  mortgage  was  joint  in  form,  although  the  debts  secured 
were  several.^^ 

§  1369.  Joinder  of  plaintiffs. — It  is  not  very  material,  however,  in 
an  equity  suit,  whether  more  than  one  of  the  persons  interested  in 
prosecuting  it  is  nominally  made  a  plaintiff.  It  is  generally  sufficient 
that  the  persons  to  be  bound  by  the  decree  shall  be  brought  before  the 
court  in  some  capacity.  In  equity  it  is  sufficient  that  all  parties  inter- 
ested in  the  subject  of  the  suit  should  be  before  the  court,  either  in 
the  shape  of  plaintiffs  or  defendants.^*  When  a  person  having  an 
interest  in  the  security  is  made  a  defendant  in  the  action,  the  bill 
ought  to  show  his  refusal  to  join  as  a  plaintiff;  but  this  omission  is 
not  material  unless  such  defendant  objects  by  demurrer.^^  If  several 
persons  have  rights  and  interests  in  the  same  demand  and  security, 
even  if  these  are  not  strictly  joint,  and  are  entitled  to  the  same  relief, 
they  should  naturally  join  as  plaintiffs  in  seeking  it.  But  if  one  of 
the  persons  so  interested  institutes  the  suit,  and  makes  the  others 
having  like  interests  defendants,  the  requirements  of  equity  are  gen- 
erally satisfied.  If  several  persons  have  claims  alike  in  being  antago- 
nistic to  the  defendant,  but  several  and  distinct  in  their  nature,  be- 
cause they  have  arisen  out  of  different  events  and  circumstances,  al- 

mill.    95    Ark.    97,    128    S.    W.    570.  Carlisle,  1  S.  &  S.  423,  425;   Story's 

Where   notes   are    executed   to    one  Eq.  PI.,  §  201;  Pomeroy's  Remedies, 

person,    and    a    mortgage    securing  §§  116,  117,  183. 

them  to  another,  the  mortgagee  is  >' Shirkey    v.    Hanna,    3    Blackf. 

a    necessary    party    in    foreclosure.  (Ind.)   403,  26  Am.  Dec.  426. 

Swenney  v.  Hill,   65  Kans.   826,  70  "Wilkins  v.  Pry,  1  Mer.  244,  262. 

Pac.  868.  See    also    Hansen    v.    Wagner,    133 

'^Woodward  v.  Wood,  19  Ala.  213;  Cal.  69,  65  Pac.  142.    A  bill  to  fore- 

Chamberlin    v.    Beck,    68    Ga.    346;  close    brought   by   a    plaintiff    indi- 

Pogue  V.   Clark,   25   111.   351;    iEtna  vidually  as  executrix  of  the  mort- 

Life  Ins.'  Co.  v.  Finch,  84  Ind.  301;  gagee    who    left    all    his    personal 

Shirkey  v.  Hanna,  3  Blackf.   (Ind.)  property  to  the  plaintiff  is  not  bad 

403    26    Am.   Dec.   426;    Stucker   v.  for   misjoinder   of  parties.     Shock- 

Stu'cker    3  J.  J.  Marsh.    (Ky.)   301;  ley  v.  Christopher,  180  Ala.  140,  60 

Guthrie  v.   Treat,  66   Nebr.  415,   92  So.   317. 

N.  W.  505,  103  Am.  St.  718;   Noyes  "Carpenter  v.  O'Dougherty,  58  N. 

v' Sawyer'  3  Vt.  160;   Lowe  v.  Mor-  Y.  681;   Hancock  v.  Hancock,  22  N. 

gan   1  Bro.  C.  C.  368;  Stansfield  v.  Y.  568;      Stewart  v.  Templeton,  55 

Hob'son,    16    Beav.    189;    Palmer   v.  Ore.  364,  104  Pac.  978. 
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though  they  may  join  as  coplaintiffs  in  seeking  the  same  relief,  in 
actual  practice  one  person,  perhaps  by  reason  of  his  greater  interest 
or  more  urgent  occasion  for  relief,  institutes  the  suit  without  asking 
the  co-operation  of  the  others,  making  them  defendants.  And  finally, 
as  no  one  can  be  made  a  plaintiff  against  his  will,  this  practical  re- 
striction in  many  cases  determines  the  question  whether  a  person 
shall  be  made  a  plaintiff  or  defendant. 

There  are,  however,  some  decisions  at  variance  with  these  generally 
established  doctrines  in  equity.  Thus,  it  was  held  in  one  case  that 
where  a  mortgage  was  given  to  secure  two  or  more  notes  which  were 
transferred  to  different  persons,  the  holders  could  not  join  in  an  ac- 
tion to  foreclose  it,  although  a  pro  rata  interest  in  the  security  was 
assigned,  because,  the  indebtedness  having  been  severed,  the  demands 
were  distinct  and  separate.  The  rights  of  all  parties  were,  however, 
protected  and  determined  in  one  action  in  which  the  holder  of  one 
note  was  made  plaintiff,  and  the  holders  of  the  others  defendants, 
who  answered  in  the  form  of  cross-bills,  and  had  their  rights  fixed 
by  the  decree.^^ 

Parties  having  diverse  interests  may  be  joined  as  plaintiffs  in  a  bill 
to  foreclose.^'  It  is  not  material  that  the  interests  of  the  several 
plaintiffs  should  be  coextensive,  or  that  they  should, have  originated 
at  the  same  time.  Neither  is  the  extent  of  the  interest  material,  if 
there  be  any  interest  at  all;  nor  whether  it  be  absolute  or  condi- 
tional.^' 

§  1370.  Keal  party  in  interest. — In  general,  the  party  entitled  to 
foreclose  is  the  actual  creditor  who  is  the  real  and  beneficial  owner 
of  the  debt  secured  and  who  is  entitled  to  receive  the  money  due.^" 
The  real  and  beneficial  owner  of  the  debt  should  be  made  plaintiff 

'"  Rankin  v.  Major,  9  Iowa  297.  Mourain  v.  Devall,  12  La.  93;  Bar- 
To  like  effect  see  Tliayer  v.  Camp-  barin  v.  Daniels,  7  La.  479;  Martin 
bell,  9  Mo.  280.  But  the  court  says  v.  McReynolds,  6  Mich.  70;  BoUes 
that  the  proceeding  to  foreclose  is  v.  Carli,  12  Minn.  113;  Ratliff  v. 
one  at  law,  and  is  not  governed  by  Davis,  38  Miss.  107;  Barber  v. 
the  rules  in  equity.  Stroub,  111  Mo.  App.  57,  85  S.  W. 

"Wolff  V.  Ward,  104  Mo.  127,  16  915;     Orient     Bldg.     &c.     Assn.    v. 

S-  W.  161.  Gould,  239  Pa.  335,  86  Atl.  863;  Cas- 

"Pomeroy's  Remedies,    §   199.  tleman  v.  Berry,  86  Va.  604,  10  S. 

^°  Western     Div.    Western    North  E.  884.     See  also  Orth  v.  Anderson, 

Carolina  R.  Co.  v.  Drew,  Fed.  Cas.  146  N.  Y.  S.  689;  People's  Trust  Co. 

No.   17434,   3   Woods   691,  affd.   103  v.  Gomolka,   129   App.  Div    12    113 

V.  S.  118,  26  L.  ed.  327;   Hartwell  N.   Y.   S.   49;    Harwell  v.   Harbison 

v.    Blocker,    6    Ala.    581;    Darst   v.  (Tex.  Civ.  App.),  95  S.  W.  130.    The 

Bates,  95  111.  493;   Swenney  v.  Hill,  legal   holder  of  the   mortgage  may 

69  Kans.   868,  77  Pac.   696;    Day  v.  enforce  it  for  the  benefit  of  any  one 

Ewen,  140  Ky.  498,  131  S.  W.  283;  having  an  interest.    Rawle  v.  Skip- 
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in  foreclosure/"  together  with  any  others  jointly  interested  with  him 
in  the  security.  ^^  Moreover,  the  codes  generally  provide  that  "every 
action  must  be  prosecuted  in  the  name  of  the  real  party  in  interest,"-^ 
thus  recognizing  another  established  principle  of  equity  and  extend- 
ing to  all  actions.  The  application  of  this  rule  to  the  question,  who 
can  prosecute  a  suit  to  foreclose  a  mortgage,  is  of  special  service  in 
answering  it  in  the  case  of  an  assignment  of  the  mortgage,  whether 
this  be  a  legal  or  equitable  assignment.  If  the  assignee  be  the  legal 
owner  of  both  the  mortgage  and  the  mortgage  debt,  he  must  of  course 
bring  the  action.  If  he  is  the  equitable  assignee  only,  he  is  still  the 
proper  plaintiff,  and  generally  the  only  plaintiff  necessary,  though 
by  statute  in  a  few  of  the  states  the  assignor  retaining  the  legal  title 
should  be  joined  either  as  a  plaintiff  or  defendant.  A  mortgage  to 
one  as  cashier  of  a  bank  to  secure  a  loan  made  by  the  bank  may  be 
enforced  by  a  suit  in  the  name  of  the  bank,  without  assignment  or 
indorsement.  The  cashier  can  not  maintain  such  suit  alone.  The 
bank  is  a  necessary  party,  and  must  join  with  the  cashier  if  he  is 
made  a  party  to  the  suit.^'  So,  where  a  mortgage  is  made  to  a  cor- 
poration, the  bill  to  foreclose  should  be  brought  in  the  name  of  the 
corporation.^*  But  where  the  note  secured  is  payable  to  a  fictitious 
corporation  under  the  name  of  which  an  individual  conducts  busi- 
ness, the  action  upon  the  mortgage  and  note  should  be  brought  in  the 
name  of  the  real  owner.^^  Where  the  mortgage  is  to  a  partnership,  all 
the  partners  should  be  made  plaintiffs.^^  A  note  and  mortgage  given 
to  secure  an  indebtedness  to  a  county,  made  in  terms  to  the  super- 
visors of  such  county  or  their  successors  in  office,  may  be  declared 
upon  as  obligations  to  the  county,  and  the  suit  may  be  brought  in 
the  name  of  the  board  of  supervisors.^^ 

with,  19  La.  207;  Lee  v.  Clary,  38  (interest  of  attorney  for  collection 

Mich.  223.     The  assignee  of  a  bond  insufficient), 

and  mortgage,  holding  for  the  pur-  ^^Pomeroy's  Remedies,  §  124. 

pose    of    bringing    suit    thereon,    is  ^  Moore  v.  Pope,  97  Ala.  462,  11 

the  real  party  in  Interest,  and  enti-  So.    840;    Michigan    State    Bank   v. 

tied  to  sue  under  the  code.    Morri-  Trowbridge,  92  Mich.  217,  52  N.  W. 

son  V.  Steinberg,  151  N.  Y.  S.  607.  632. 

"  Anglo-Californian  Bank  v.  Cerf,  =^  Charleston    v.    Caulfield,    19    S. 

147  Cal.  384,  81  Pac.  1077;    Barnes  Car.  201.     A  demurrer  will  not  lie 

Y.  Fleetwood,  5  Ga.  App.  296,  63  S.  for   nonjoinder    of   an    unidentified 

E.  60;  Winkelman  v.  Kiser,  27  111.  turnpike  company  where  it  was  not 

21.    See  also  Day  v.  Ewen,  140  Ky.  known  who  composed  the  company 

498    131  S.  W.  283.  or    whether    it    was    incorporated. 

^'Swenney  v.  Hill,  65  Kans.  826,  Crane  v.  Deming,  7  Conn.  387. 

70  Pac.  868.     See  also  Martin  v.  Mc-  =^  Day  v.  Ewen,  140  Ky.  498,  131 

Reynolds,  6  Mich.  70  (holders  of  le-  S.  W.  283. 

gal    and    equitable    title    joined);  =»  See  post  §  1379. 

Hall   T.   Gird,   7    Hill    (N.   Y.)    586  "Oconto  County  v.  Hall,  42  Wis. 

59. 
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A  subsequent  mortgagee  or  a  subsequent  judgment  creditor  of  the 
mortgagor  having  a  lien  upon  the  equity  of  redemption  may  redeem 
the  mortgage  and  then  foreclose  it;  but  without  having  redeemed  he 
can  not  maintain  a  bill  in  equity  to  have  the  mortgage  foreclosed,  and 
the  proceeds  of  sale  applied,  after  payment  of  the  prior  mortgage 
debt,  to  the  satisfaction  of  his  subsequent  mortgage  or  his  judg- 
ment.^* 

The  beneficiary  in  a  trust  deed  may  maintain  the  action  in  his  own 
name,^*  but  the  trustee,  if  he  does  not  join,  should  be  made  a  party 
defendant.^" 

§  1371.  Interest  after  assignment — Some  interest  essential. — After 
a  formal  and  absolute  assignment  the  suit  can  not  be  prosecuted  in 
the  mortgagee's  name  for  the  use  of  the  assignee.^^  The  plaintiff 
must  have  either  the  legal  or  equitable  interest.  If  he  has  not  both 
these  interests,  he  must  make  the  holder  of  the  other  interest  a  party 
with  himself;  if  not  plaintiff,  then  as  defendant.  The  plaintifE  must, 
however,  have  some  interest  either  as  mortgagee  or  assignee.^^  If  he 
has  only  a  partial  interest,  the  remedy  given  is  limited  to  the  extent 
of  that  interest.  Therefore,  where  the  holder  of  two  mortgage  notes 
assigned  one  of  them,  and  afterward  brought  suit  to  foreclose  the 
other,  he  was  not  allowed  to  take  judgment  for  the  amount  of  the 
assigned  note  as  well  as  for  that  of  the  note  retained  by  him,  although 
he  was  liable  upon  the  other  note  as  indorser.^^  A  mortgagee  may 
maintain  a  bill  for  foreclosure  after  an  equitable  assignment  of  a 
portion  of  the  indebtedness,  where  he  retains  the  legal  title  and  a 
large  equitable  interest.^* 

If  the  assignment  is  defective  or  irregular,  and  insufficient  to  pass 
the  legal  title  to  the  securities,  the  action  must  be  brought  in  the 
name  of  the  assignor,  for  the  use  and  benefit  of  the  assignee.^"  And 
if  the  assignment  is  parol  or  otherwise  informal  and  the  assignee  re- 

^Mims  v.  Cobbs,  110  Ala.  577,  18  ^  Boone  v.  Clark,  129  111.  466,  21 

So.  309;   Bingham  v.  Vandegrift,  93  N.  E.  850.  5  L.  R.  A    276 

Ala.  283,  9  So.  280;  Ware  v.  Hamil-  ==Cottrell  v.   Adams,   2   Hiss     (U 

ton    Brown   Shoe  Co.,   92  Ala.   145,  S.)   351,  Fed.  Cas.  No.  3272;    Saen- 

Ai      on?        ■^®^'''  '^'  ^™Ssliore,  78  ger  V.  Nightingale,  48  Fed.  708;  New 

»'tt  .  ,  .  Haven  Sav.  Bank  &c.  Assn.  v.  Mc- 

o„l    0^*'^^'®°'^   ^-   ^yers,   52   Kans.  Partlan,    40    Conn.    90;     Camp    v. 

290    34  Pac    742  Small,   44   III.  37;    Burnett  v.  Hoff- 

bee  post  §  1397.  man,  40  Nebr.  569,  58  N.  W.  1134; 

Barraque  v.  Manuel,  7  Ark.  516.  Partridge   v.   Partridge.   38   Pa.    St 

="Eolles  V.  Carh,  12  Minn.  113.  78. 

'^Haynes   v.    Seachrest,    13    Iowa 
455. 
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ceives  only  an  equitable  claim  to  the  proceeds  as  against  the  assignor, 
ilie  latter  must  be  joined  as  a  party  in  the  foreclosure  suit.^' 

A  purchaser  at  a  foreclosure  sale  who  has  subsequently  discovered 
that  there  was  a  junior  mortgage  upon  the  property,  the  holder  of 
which  was  not  made  a  party  to  the  foreclosure  suit,  may  take  an  as- 
signment of  the  foreclosed  mortgage  and  maintain  a  second  fore- 
closure suit  to  cut  off  such  junior  mortgagee.^'  And  so  a  purchaser  at 
an  invalid  sale  under  a  trust  deed  may  become  plaintiff  in  a  subse- 
quent bill  in  equity  to  foreclose  it.^^ 

A  junior  mortgagee  may,  of  course,  maintain  a  bill  to  foreclose  his 
own  mortgage,  but  he  can  not  maintain  a  bill  to  enforce  both  the 
senior  mortgage  and  his  own.  His  remedy  is  first  to  redeem  from  the 
senior  mortgage  and  then  to  enforce  his  own  mortgage,  and  his  lien 
for  reimbursement  of  the  redemption  money.^^ 

§  1372.  Form  of  assignment  immaterial. — Any  form  of  assignment 
which  is  unconditional  and  which  transfers  the  Teal  and  beneficial 
ownership  of  the  securities  to  the  assignee,  will  entitle  him  to  main- 
tain a  bill  for  foreclosure.*"  It  is  apparent,  therefore,  that  a  formal 


"  Langley  v.  Andrews,  132  Ala. 
147,  31  So.  469;  Bibb  v.  Hawley,  59 
Ala.  403;  Denbey  v.  Mellgrew,  58 
Ala.  147;  Prout  v.  Hoge,  57  Ala.  28; 
Stewart  v.  Preston,  1  Fla.  10,  44 
Am.  Dec.  621;  Nlchol  v.  Henry,  89 
Ind.  54;  Holdridge  v.  Sweet,  23  Ind. 
118;  Green  v.  McCord,  30  Ind.  App. 
470,  66  N.  E.  494;  Morgan  v.  Magof- 
fin, 2  Bibb.  (Ky.)  395;  Sprague  v. 
Cochran,  84  Hun  240,  65  N.  Y.  St. 
630,  32  N.  Y.  S.  572.  See  also  Par- 
ker V.  Stevens,  3  N.  J.  Eq.  56. 

"Franklyn  v.  Hayward,  61  How. 
Pr.  (N.  Y.)  43. 

'^Wolft  V.  Ward,  104  Mo,  127,  16 
S.  W.  161. 

s'ThreefOOt  v.  Hlllman,  130  Ala. 
244,  30  So.  513. 

^Bendey  v.  Townsend,  109  U.  S. 
665,  27  L.  ed.  1065,  3  Sup.  Ct.  482; 
Branch  Bank  v.  Hunt,  8  Ala.  876; 
Patten  v.  Hotel  Co.,  153  Cal.  460,  96 
Pac.  296;  Stewart  v.  Preston,  1  Fla. 
10,  44  Am.  Dec.  621;  Sedgwick  v. 
Jolinson,  107  111.  385;  Irish  v.  Sharp, 
89  111.  261;  Hahn  v.  Huber,  83  III. 
243;  McNamara  v.  Clark,  85  111. 
App.  439;  Stelzich  v.  Weidel,  27 
111.  App.  177;  Martin  v.  Reed,  30 
Ind.  218;  Lamson  v.  Falls,  6  Ind. 
308;    Burt  v.  Moore,  9  Kans.  App, 


885,  61  Pac.  332;  'VVilliains  v.  Mo- 
rancy,  3  La.  Ann.  227;  Armstrongs 
v.  Baldwin,  13  La.  564;  Denton  v. 
Duplessis,  12  La.  83;  Maillan  v. 
Perron,  8  La.  138;  Gerrity  v.  Bank, 
202  Mass.  214,  88  N.  E.  1084;  Barker 
V.  Flood,  103  Mass.  474;  Gould  v. 
Newman,  6  Mass.  239;  Phelps  v. 
Townsley,  10  Allen  (Mass.)  554; 
Coffin  v.  Loring,  9  Allen  (Mass.) 
154;  Moreland  v.  Houghton,  94 
Mich.  548,  54  N.  "W.  285;  Youraans 
v.  Loxley,  56  Mich.  197,  22  N.  W. 
282;  Overall  v.  Ellis,  32  Mo.  322; 
Crinion  v.  Nelson,  7  Mo.  466;  Darr 
V.  Spencer,  63  Nebr.  89,  88  N.  "W. 
164;  Murray  v.  Porter,  26  Nebr.  2S8, 
41  N.  W.  1111;  Lockwood  v.  Marsh, 
3  Nev.  138 ;  Kinna  v.  Smith,  3  N.  J. 
Eq.  14;  Pratt  v.  Poole,  133  N.  Y. 
686,  31  N.  E.  628;  American  Guild 
V.  Damon,  107  App.  Div.  140,  94  N. 
Y.  S.  9SB;  Greene  v.  Mussey,  76  App. 
Div.  174,  78  N.  Y.  S.  434;  Bigelow 
V.  Davol,  62  Hun  245,  41  N.  Y.  St. 
788,  16  N.  Y.  S.  646;  Southall  v. 
Anthony,  69  Misc.  467,  125  N  Y.  S. 
1016;  Jenkins  v.  Wilkinson,  113  N. 
Car.  532,  18  S.  E.  696;  Wayne  v. 
Minor,  6  Ohio  Dec.  602,  7  Am.  L. 
Rec.  9;  Smith  v.  Commercial  Nat. 
Bank,  7  S.  Dak.  465,  64  N.  W.  529; 
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legal  assigmnent  is  not  requisite  in  equity  to  enable  the  assignee  to 
enforce  the  mortgage  in  his  own  name.  If  he  is  the  real  party  in  in- 
terest, the  form  by  -which  he  acquires  this  interest  is  quite  immaterial. 
A  verbal  assignment,  even,  of  the  bond  and  mortgage,  gives  the  as- 
signee an  equitable  claim  to  them,  and  enables  him  to  bring  an  action 
upon  them  in  his  own  name.*^ 

§  1373.  Effect  of  absolute  and  formal  assignment. — If  the  mort- 
gage has  been  in  legal  form  assigned  absolutely  and  the  mortgagee  re- 
tains no  further  interest  in  it,  he  is  not  a  necessary  or  proper  party  to 
the  suit,*^  and  can  not  maintain  an  action  for  foreclosure.**  "It  is 
enough  to  make  that  man  a  party  who  has  contracted  to  stand  in  the 
place  of  the  original  mortgagee  and  of  all  assignees."**  By  the  pre- 
vailing rule,  an  absolute  assignor  has  no  right  to  bring  foreclosure 


Kiag  v.  Harrington,  2  Aik.  (Vt.)  33, 
Ifi  Am.  Dec.  675;  Leary  v.  Leary, 
68  Wis.  662,  32  N.  W.  623;  Gardi- 
nier  v.  Kellogg,  14  Wis.  605.  See 
also  Beach  v.  Waite  (Cal.),  131  Pac. 
880;  Moore  v.  Olive,  114  Iowa  650, 
87  N:  W.  720;  Champney  v.  Coope, 
34  Barb.  (N.  Y.)  539;  Davenport  v. 
Davenport,  80  Vt.  400,  68  Atl.  49. 

'"Green  v.  Marble,  37  Iowa  95; 
Andrews  v.  McDaniel,  68  N.  Car. 
385  (unindorsed  note).  An  unde- 
livered and  unrecorded  assignment 
is  no  defense  to  foreclose  ^y  scire 
facias.  Booth  v.  Wolff  Process 
Leather  Co.,  224  Pa.  583,  73  Atl. 
959. 

■"'Prout  v.  Hoge,  57  Ala.  28; 
Walker  v.  Bank  of  Mobile,  6  Ala. 
452;  Barraque  v.  Manuel,  7  Ark. 
516;  Cortelyou  v.  Jones  (Cal.),  61 
Pac.  918;  Thulin  v.  Anderson,  154 
111.  App.  41;  Marsh  v.  Wells,  89  111. 
App.  485;  McNamara  v.  Clark,  85 
111.  App.  439;  Kelster  v.  Myers,  115 
Ind.  312,  17  N.  E.  161;  Westerfield 
V.  Spencer,  61  Ind.  339;  Markel  v. 
Evans,  47  Ind.  326;  Gower  v.  Howe, 
20  Ind.  396;  Garrett  v.  Puckett,  15 
Ind.  485;  Royalty  v.  Deposit  Bldg. 
&c.  Assn.,  19  Ky.  L.  282,  40  S.  W. 
455;  Gushing  v.  Ayer,  25  Maine  383; 
Woodruff  V.  Depue,  14  N.  J.  Eq.  168; 
Miller  v.  Henderson,  10  N.  J.  Eq. 
320;  Parker  v.  Stevens,  3  N.  J.  Eq. 
56;  Clark  v.  Mackin,  95  N.  Y.  346; 
Andrews  v.  Gillespie,  47  N.  Y.  487; 
Whitney  v.  McKinney,  7  Johns.  Ch. 


(N.  Y.)  144;  Johnson  v.  Hart,  3 
Johns.  Cas.  (N.  Y.)  322;  Christie 
V.  Herrlck,  1  Barb.  Ch.  (N.  Y.) 
254;  Hosford  v.  Nichols,  1  Paige  (N. 
Y.)  220;  Merrill  v.  Bischoff,  3  App. 
Div.  361,  73  N.  Y.  St.  685,  38  N.  Y. 
S.  194;  Haaren  v.  Lyons,  56  Hun 
640,  30  N.  Y.  St.  416,  9  N.  Y.  S.  211, 
affd.  in  132  N.  Y.  551,  30  N.  E.  866; 
Cohen  v.  Lane,  51  Hun  641,  21  N. 
Y.  St.  273,  4  N.  Y.  S.  228;  Pullen 
V.  Heron  Min.  Co.,  71  N.  Car.  567; 
Etheridge  v.  Vernoy,  71  N.  Car. 
184;  Larimer  v.  Clemmer,  31  Ohio 
St.  499;  Grant  v.  Ludlow,  8  Ohio 
St.  1;  McGuffey  v.  Finley,  20  Ohio 
474;  Hill  v.  Welsh,  1  Ohio  Dec.  (Re- 
print) 367,  8  West.  L.  J.  371;  Strawn 
V.  Shank,  110  Pa.  St.  259,  20  Atl. 
717;  Smythe  v.  Brown,  25  S.  Car. 
89;  Alexander  v.  Ransom,  16  S. 
Dak.  302,  92  N.  W.  418;  Omohundro 
v.  Henson,  26  Grat.  (Va.)  511;  New- 
man V.  Chapman,  2  Rand.  (Va.)  93, 
14  Am.  Dec.  766;  Walker  v.  Smal- 
wood,  2  Amb.  67C;  Gaskell  v.  Dur- 
din,  2  Ball  &  B.  167.  But  see  Saen- 
ger  V.  Nightingale,  48  Fed.  708. 

"Cutler  V.  Clementson,  67  Fed. 
409;  Crabtree  v.  Levings,  53  111. 
526;  Wallace  v.  Dunning,  Walk. 
Ch.  (Mich.)  416;  Martin  v.  Moore,  3 
App.  Div.  (N.  Y.)  416,  74  N.  Y.  St. 
146,  38  N.  Y.  S.  652;  Fougera  v. 
Meissen,  16  Hun  (N.  Y.)  237;  Pryor 
V.  Wood,  31  Pa.  St.  142. 

■"Chambers  v.  Goldwin,  9  Ves. 
254,  264. 
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proceedings  at  all.*'  And  it  has  been  held  by  the  federal  courts  that 
an  attempted  foreclosure  by  one  who  had  previously  assigned  and 
conveyed  all  his  right,  and  divested  himself  of  all  interest  in  the 
mortgage,  is  a  nullity.*^  But  if  the  assignee  redelivers  and  uncondi- 
tionally surrenders  the  mortgage  and  note  to  the  mortgagee,  the  lat- 
ter may  then  foreclose.*^ 

§  1374.  Assignment  as  collateral  security. — A  mortgagee  who  has 
assigned  his  mortgage  as  collateral  security  for  his  own  debt,  but  still 
has  a  pledgor's  interest  in  the  mortgage,  should  be  made  a  party  to 
a  suit  by  the  assignee  to  foreclose  it,  although  the  assignment  be  in 
terms  absolute,  and  recites  the  payment  of  a  full  consideration  for 
it;**  otherwise  the  effect  of  the  foreclosure  as  between  the  pledgor  and 
pledgee  is  simply  to  substitute  the  land  for  the  mortgage,  and  the 
pledgee  will  hold  it  subject  to  redemption  by  the  pledgor,  although 
the  foreclosure  may  be  effectual  to  cut  off  the  equity  of  redemption 
of  the  mortgagor  and  all  persons  claiming  under  him  except  the 
mortgagee.*''  If,  however,  it  appears  from  the  assignment  that  it  was 
the  intention  of  the  assignor  to  give  the  assignee  the  right  to  fore- 
close, or  to  receive  the  moneys  in  his  own  name,  it  is  unnecessary  to 
make  the  assignor  a  party,  although  he  retains  an  interest  in  the 
mortgage.  It  was  so  held  where  the  assignment  was  absolute  in  form, 
except  that  it  stated  that  the  money,  when  collected,  was  to  be  applied 
in  liquidation  of  the  debts  for  which  the  complainant  stood  security 
for  the  assignor."^"  It  is  proper,  however,  to  join  both  the  assignor  and 
assignee  as  plaintiffs  in  the  action.°^  The  owner  of  a  mortgage  who 
has  temporarily  pledged  it  as  collateral  security  for  a  debt  less  than 
the  amount  of  the  mortgage,  may  foreclose  it  in  his  own  name,  pro- 
vided the  pledgee  consents  to  the  action,  or  is  joined  as  a  party.'^ 

"Walker  v.  Bank  of  Mobile,  6  Ala.  (N.  Y.)   322;  Kittle  v.  Van  Dyck,  1 

452;    Barraque   v.    Manuel,    7    Ark.  Sandf.  Cti.    (N.  Y.)    76;    Christie  v. 

516;     Gushing    v.    Ayer,    25    Maine  Herrick,  1  Barb.   Ch.    (N.  Y.)    254; 

383;    Call  v.  Leisner,  23  Maine  25;  Stevens  v.   Campbell,   13  Wis.   375; 

Pryor  v.  Wood,  31  Pa.  St.  142.     See  Hobart  v.   Abbot,   2   P.   Wins.   643; 

also    Burton    v.    Baxter,    7    Blackf.  Gage  v.   Stafford,   1   Ves.   Sen.   544. 

find.)    297.  See  also  Burns  v.  Hockett,  91  Nebr. 

« Cutler   V.    Clementson,    67   Fed.  546,  136  N.  W.  348. 

409      See   also   Call   v.   Leisner,   23  ^'  Matter  of  Gilbert,  104  N.  Y.  200, 

Maine  25.  10  N.  E.  148. 

"  Burns  v.  Hockett,  91  Nebr.  546,  ""  Christie  v.  Herrick,  1  Barb.  Ch. 

136  N.   W.   348.  (N.  Y.)   254. 

•'"Cerf  V.   Ashley,   68   Cal.   419,   9  "Hoyt  v.  Martense,  16  N.  Y.  231. 

Pac    658;   Ackerson  v.  Lodi  Branch  "^  Consolidated      Nat.      Bank      v. 

R.  Co.,  28  N.  J.   Eq.  542;   Whitney  Hayes,    112    Cal.    75,    44    Pac.    469; 

v.  M'Kinney,  7  Johns.  Ch.    (N.  Y.)  Hopson  v.   ^tna   Axle   &c.    Co..   50 

144;  Johnson  v.  Hart,  3  Johns.  Ch.  Conn.  597;   Simson  v.  Satterlee,  04 
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§  1375.  Assignor  interested  in  surplus. — One  who  holds  the  mort- 
gage as  a  collateral  security  for  a  smaller  debt  due  him  from  the  as- 
signor must  make  the  latter  a  party  to  the  suit  to  enforce  it,  inasmuch 
as  he  is  interested  to  the  amount  of  the  surplus  above  his  debt.^^  The 
assignee  may  foreclose  the  mortgage,  both  as  against  the  mortgagor 
and  his  assignor,  if  the  latter  is  properly  joined  in  the  proceedings  ;^* 
but  the  assignor  will  have  a  claim  upon  the  proceeds  of  the  sale,  in 
excess  of  the  amount  of  the  debt  for  which  the  mortgage  was  pledged 
as  security.^'  This  is  in  accordance  with  the  general  rule  that  all  who 
are  interested  in  the  mortgage  debt  must  be  made  parties  to  the  fore- 
closure suit.  And  if  in  any  way  the  assignment  of  the  mortgage  be 
not  absolute,  and  the  mortgagee  retains  an  interest  in  the  security, 
he  is  a  necessary  party.°°  Even  if  the  assignment  is  absolute  in  its 
terms  and  expresses  the  payment  of  a  full  consideration,  the  mort- 
gagee should  still  be  made  a  party  if  the  assignee  is  accountable  to 
him  for  any  part  of  the  proceeds  of  it.^^  The  fact  that  he  is  liable 
to  account  does  not,  however,  impair  the  right  of  the  assignee  to  en- 
force collection  of  the  mortgage.^*  This  only  affects  the  amount  for 
which  he  may  have  a  decree.  He  is  the  proper  party  to  institute  the 
proceedings,  having  the  legal  and  apparent  title. ^^  If  in  such  case  the 
assignee  refuses  to  foreclose,  or  makes  no  objection  to  a  foreclosure  by 
the  assignor,  and  the  collateral  character  of  the  assignment  appears 
on  the  face  of  it,  the  assignor  may  foreclose  in  his  own  name  f  and 
it  would  seem  that  his  interest  might  be  established  by  evidence  aside 

N.    Y.    657;    Norton    v.    Warner,    3  68   S.  B.   732.     See  also  Hopson  v. 

Edw.     (N.    Y.)     106;     Burnette    v.  ^tna  Axle  &c.  Co.,  50  Conn.  597. 

Schettler,    21    Wis.    188.     See    also  ^  Graydon  v.  Church,  7  Mich.  36 ; 

Grant   v.   Heverin,   77   Cal.   263,   18  Dalton  v.  Smith,  86  N.  Y.  176;  Hoyt 

Pac.  647,  19  Pac.  493;    O'Connor  v.  v.  Martense,  16  N.  Y.  231.     The  as- 

Irvine,    74    Cal.    435,    16    Pac.    236;  signer  is  not  liable  for  a  deficiency. 

Mellen  v.  Garrett,  25  Idaho  102,  136  Haber  v.   Brown,   101   Cal.   445,   35 

Pac.   437;    Hoyt  v.  Martense,  16  N.  Pac.   1035. 

Y.  231;  George  v.  Woodward,  40  Vt.  '"Miller   v.   Henderson,    10    N.   J. 

672.    Authority  from  the  pledgee  is  Eq.  320. 

necessary    to    declare    default    and  "  Kittle  v.  Van  Dyck,  1  Sandf.  Ch. 

foreclose.      Shaw    v.    Wellman,    59  (N.  Y.)   76. 

Hun  447,  36  N.  Y.   St.  1002,  13  N.  ^  Overall  v.  Ellis,  32  Mo.  322. 

Y.  S.  527.  ""McKinney    v.    Miller,    19    Mich. 

■°Cerf  V.   Ashley,   68   Cal.   419,   9  142;  Norton  v.  Warner,  3  Edw.  Ch. 

Pac.  658;  Woodruff  v.  Depue,  13  N.  (N.  Y.)   106. 

J.  Eq.  168,  176.  «"  Consolidated      Nat.      Bank      v. 

"Anderson  v.   Olin,   145    111.   168,  Hayes,    112    Cal.    75,    44    Pac.    469; 

34  N.  E.  55;    Baldwin  v.  Sager,  70  Sinking     Fund     Commissioners     v. 

111.  503;  Underbill  v.  Atwater,  22  N.  Northern  Bank,  1  Mete.   (Ky.)   174; 

J.   Eq.   16,  revd.  22  N.  J.  Eq.   599;  Norton  v.  Warner,  3  Edw.  Ch    (N 

Green  v.  Rodman,  150  N.  Car.  176,  Y.)  106;  Simson  v.  Satterlee,  6  Hun 

(N.  Y.)  305. 
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from  anything  npon  the  face  of  the  assignment,  so  that  he  might  en- 
force the  mortgage  upon  the  neglect  or  refusal  of  the  assignee  to  do 
so,  on  the  same  principle  by  which  it  is  held  that  a  verbal  assignment 
of  a  bond  and  mortgage  entitles  the  assignee  to  sue  in  his  own  name.''^ 
In  such  case  the  assignee  may  be  made  a  party  defendant,  and  neither 
the  mortgagor  nor  any  person  other  than  the  assignee  himself  can 
object."^ 

But  if  on  the  face  of  the  pleadings  no  necessity  appears  for  mak- 
ing the  assignor  a  party,  and  it  does  not  appear  that  he  has  any  in- 
terest, an  objection  raised  at  the  hearing,  that  he  is  not  a  party,  will 
not  prevail.''^  The  assignee  of  a  mortgage,  under  an  assignment  ab- 
solute on  its  face,  may  maintain  an  action  to  foreclose  in  his  own 
name,  although  he  is  bound  by  a  collateral  agreement  to  account  to 
another  for  the  proceeds."* 

§  1375a.  Assignment  pending  foreclosure — Mortgage  of  indemnity 
— Garnishment — Foreign  trustee. — If  a  mortgage  has  been  assigned, 
the  assignee  should  maintain  the  suit  to  foreclose  the  mortgage;  and 
even  if  the  assignment  is  made  pending  a  foreclosure  suit  by  the 
mortgagee,  the  assignee  may  generally  be  substituted  as  plaintifE.  If 
such  assignee  is  not  made  a  party,  the  bill  must  be  dismissed."'  It 
has  further  been  held  that  the  substitution  of  the  assignee  as  plain- 
tiff, pending  foreclosure,  is  not  merely  permissive  but  necessary.  The 
fact  that  complainant  has  parted  with  his  interest  in  the  mortgage 
before  answer  is  a  good  objection  to  the  suit ;  the  complainant  having 
put  himself  out  of  court  by  parting  with  his  interest  in  the  mort- 
gage, and  the  party  in  interest  not  being  before  the  court."''  An  as- 
signment pendente  lite  can  not,  however,  affect  the  proceedings  on 
the  decree,  unless  it  appears  of  record  or  is  brought  to  the  knowledge 

■"  See  post  §  1377.  an  assignee  pending  foreclosure  may 

»^  Simson  v.  Satterlee,  6  Hun   (N.  be  substituted  as  plaintiff  upon  mo- 

y_)    305.  tlon,  and  continue  the  action  in  bis 

'"=  Stevens  v.  Reeves,  33  N.  J.  Eq.  own    name.      Schllcbter    v.     South 

427-    Woodruff  v.   Depue,   14   N.   J.  Brooklyn  Saw  Mill  Co.,  35  Hun  (N. 

Eq  '  167  Y.)  339;  Greene  v.  Martine,  21  Hun 

"  Ingham  v.  Weed,  116  Cal.  xvi,  48  (N.  Y.)  136;  Mills  v.  Hoag,  7  Paige 

Pac    318.  (N.  Y.)   18,  31  Am.  Dec.  271;   Field 

■"Wilson    V.    Spring,    64    111.    14;  v.    Maghee,    5    Paige    (N.    Y.)    539. 

Wallace     v.     Dunning,     Walk.     Ch.  Under  the  former  chancery  practice, 

(Mich  )  416;  Johnson  v.  Clarke  (N.  an  assignee  pendente  lite  might  en- 

J   Eq  )    28  Atl    558.    By  statute  in  ter  the  suit  by  filing  a  supplemental 

Arkansas,  an  assignee  taking  after  bill  for  that  purpose.    Coles  v.  For- 

commencement   of   foreclosure   pro-  rest,  10  Beav.  552;   Foster  v.  Dea- 

ceedings   is   not   a  necessary  party,  con,  6  Madd.  59. 

Tribue  V.  Broaddus   (Ark.),  153  S.  -Wallace  v.  Dunnmg,  Walk.  Ch. 

W.  611.    Under  the  New  York  code,  (Mich.)    416. 
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of  the  court. "^  An  assignee  pendente  lite  can  acquire  no  higher  equi- 
ties than  his  assignor."*  If  a  counter-claim  has  heen  filed  against  the 
mortgagee,  this  may  be  applied  as  against  his  assignee.*" 

"When  foreclosure  proceedings  have  heen  commenced  against  the 
necessary  parties,  and  lis  pendens  recorded,  the  court  thereby  obtains 
Jurisdiction  to  enforce  the  mortgage  as  against  all  persons  claiming 
under  the  mortgagor  by  obtaining  jurisdiction  of  the  original  de- 
fendants, although  after  the  commencement  of  the  action  the  plain- 
tiff receives  notice  that  the  mortgagor  has  conveyed  the  property  to 
third  persons."* 

A  purchaser  at  an  execution  sale,  pending  suit  to  foreclose  a  mort- 
gage on  the  same  property,  executed  prior  to  the  judgment  upon 
which  the  execution  sale  was  based,  is  not  a  necessary  party,  where 
the  plaintiff  in  the  foreclosure  suit  had  duly  filed  his  notice  of  lis 
pendens.''^ 

If  a  mortgage  of  indemnity  has  been  assigned  after  the  mortgagee's 
claim  under  the  mortgage  has  become  fixed,  the  assignee  should  main- 
tain the  suit  to  foreclose  the  mortgage.''^ 

The  plaintiff  in  a  process  of  garnishment  against  a  mortgagor  and 
his  mortgagee,  after  obtaining  judgment,  is  in  legal  effect  an  assignee 
of  the  mortgage  and  mortgage  debt,  and  may  maintain  an  action 
to  foreclose  the  mortgage. ''' 

A  trustee,  though  appointed  by  a  court  in  another  state,  who  holds 
by  assignment  the  legal  title  to  a  mortgage  and  the  notes  secured 
thereby,  may  maintain  an  action  to  foreclose  such  mortgage,  and  any 
averments  in  his  complaint  as  to  his  official  appointment  may  be 
treated  as  surplusage.'* 

§  1376.  Assignee  of  mortgage  without  note  secured. — The  assignee 
of  a  mortgage,  without  the  bond  or  note  secured  by  it,  has  no  interest 
in  it  as  against  a  subsequent  assignee  of  both,  and  can  not  foreclose 
it.'°   The  debt  is  the  principal  thing,  and  the  mortgage  only  the  in- 

•"Bigelow  V.  Booth,  39  Mich.  622.  "Bendey  v.  Townsend,  109  U.  S. 

"^  Ellis  V.  Sisson,  96  111.  105.     See  665,  27  L.  ed.  1065,  3  Sup.  Ct.  482. 

also  Underbill  v.  Atwater,  22  N.  J.  See  ante  §  802. 

Eq.   16,  reversed  22   N.  J.   Eq.   599  "  Alsdorf  v.  Reed,  45  Ohio  St.  653, 

(assignment  pending  foreclosure  as  17  N.  B.  73. 

collateral  security).  "Iowa  &c.  Land  Co.  v.  Hoag,  132 

™Schlichter  v.  Brooklyn  Sawmill  Cal.  627,  64  Pac.  1073. 

Co.,  35  Hun   (N.  Y.)   399.  "Orman  v.   Assets   Co.,   204  Fed. 

■"Hibernia    Savings    &c.    Sec.    v.  289;   Carpenter  v.  Longan,  16  Wall. 

Cochran,  141  Cal.  653,  75  Pac.  315.  (U.  S.)   271,  21  L.  ed.  313;   Cornish 

"Johnson  v.  Priant,  140  Cal.  260,  v.  Woolverton,  32  Mont.  456,  81  Pac. 

73  Pac.  993.  4,  108  Am.  St.  598;  Cooper  v.  New- 
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§  i37r 


cident.  The  assignment  of  the  mortgage  by  delivery  merely  does  not 
carry  with  it  the  bond  or  note,  and  is  not  conclusive  evidence  of  an 
intention  to  pass  it;  although  generally  the  mortgage  passes  by  a 
transfer  of  the  bond  or  note  so  as  to  make  an  equitable  transfer  of  the 
mortgage. ''°  In  order  to  avoid  declaring  the  transaction  a  nullity, 
and  to  enforce  it  according  to  the  apparent  intention  of  the  parties, 
equity  will  search  for  such  an  intention  and  will  presume  the  par- 
ties intended  to  transfer  the  ownership  of  the  debt  as  well  as  the 
mortgage,  where  circumstances  favor  such  construction  and  no  con- 
ilicting  rights  intervene.'^ 

§  1377.  Assignee  of  mortgage  note. — In  most  of  the  states  the 
doctrine  prevails  that  the  mortgage  debt  is  the  essential  fact,  and  the 
mortgage  itself  a  mere  incident  of  it;  and,  as  a  consequence,  that  a 
transfer  of  the  note  or  other  evidence  of  the  debt  carries  with  it  the 
security  without  a  special  assignment  of  it.  In  those  states,  therefore, 
a  suit  to  foreclose  the  mortgage  may  be  brought  by  the  assignee  of  the 
note  or  debt  without  making  the  mortgagee  who  assigned  it  a  party.' ' 


land,  17  Abb.  Pr.  (N.  Y.)  342;  Mer- 
ritt  v.  Bartholick,  47  Barb.  (N.  Y.) 
253;  Miller  v.  Berry,  19  S.  Dak.  625, 
104  N.  W.  311.     See  ante  §  804. 

'"See  ante  §§  804,  817. 

"Campbell  v.  Birch,  60  N.  Y.  214; 
Philips  V.  Bank  of  Lewiston,  18  Pa. 
St.  394;  Northampton  Bank  v.  Bal- 
liet,  8  Watts  &  S.  (Pa.)  311,  42  Am. 
Dec.  297.  See  also  Fitts  v.  Beards- 
ley,  55  Hun  603,  28  N.  Y.  St.  658,  8 
N.  Y.  S.  567;  Sprague  v.  Lovett,  20 
S.  Dak.  328,  106  S.  W.  134;  Earll  v. 
Stumpf,  56  Wis.  50,  13  N.  W.  701. 

"Swett  V.  Stark,  31  Fed.  858; 
Winstead  v.  Bingham,  14  Fed.  1,  4 
Woods  (U.  S.)  510;  Center  v. 
Planters'  &c.  Bank,  22  Ala.  743;  Ad- 
ler  v.  Sargent,  109  Cal.  42,  41  Pac. 
799;  Austin  v.  Burbank,  2  Day 
(Conn.)  476,  11  Am.  Dec.  119; 
Barnes  v.  Fleetwood,  5  Ga.  App.  296, 
■63  S.  E.  60;  Calhoun  v.  TuUass,  35 
Ga.  119;  Hardin  v.  Helton,  50  Ind. 
319;  Gower  v.  Howe,  20  Ind.  396; 
Garrett  v.  Puckett,  15  Ind.  485; 
Guest  V.  Bylngton,  14  Iowa  30; 
Haynes  v.  Seachrest,  13  Iowa  455; 
Crow  V.  Vance,  4  Iowa  434;  Macon 
First  Nat.  Bank  v.  Simmes,  26  La. 
Ann.  147;  Bayly  v.  McKnight,  19 
La.  Ann.  321;  Michigan  State  Bank 
V.  Trowbridge,  92  Mich.  217,  52  N. 


W.  632;  Briggs  v.  Hannowald,  35 
Mich.  474;  Martin  v.  McReynolds, 
6  Mich.  70;  O'Hara  v.  Haas,  46 
Miss.  374;  Lewis  v.  Starke,  10  Sm. 
&  M.  (Miss.)  120;  Barber  v.  Stroub, 
111  Mo.  App.  57,  85  S.  W.  915;  Clark 
V.  Jones,  93  Tenn.  639,  27  S.  W. 
1009,  42  Am.  St.  931;  Griffin  v. 
Stone  River  Nat.  Bank  (Tex.),  80 
S.  W.  254.  See  also  Lincoln  Nat. 
Bank  v.  Mundy,  162  111.  App.  138; 
Barlow  v.  Cooper,  109  111.  App.  375; 
Roberson  v.  Goldsmith,  130  La.  255, 
57  So.  908;  Barber  v.  Stroub,  111 
Mo.  App.  57,  85  S.  W.  915.  Where 
the  plaintiff  in  foreclosure  is  the 
holder  of  the  note  secured  and  also 
trustee  in  the  trust  deed,  it  is  not 
necessary  that  he  be  joined  in  the 
suit  as  the  trustee  also.  Dearlove 
V.  Hatterman,  102  111.  App.  329.  See 
ante  §§  817-821.  Where  a  statute 
provides  that  persons  severally  lia- 
ble on  the  same  obligation,  includ- 
ing notes,  may  all  or  any  of  them 
be  included  in  the  same  action  at 
the  plaintiff's  option,  it  is  optional 
with  an  assignee,  suing  to  reinstate 
and  foreclose  a  mortgage  to  make 
the  original  mortgagee,  who  was  his 
agent,  a  party.  Alexander  v.  Ran- 
som, 16  S.  Dak.  302,  92  N.  W.  418. 
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The  assignee  of  notes  who  acquires  a  mortgage  subsequently  executed 
to  secure  the  notes  is  entitled  to  foreclose  the  mortgage."  But  where 
there  has  been  no  assignment  of  the  mortgage  or  transfer  of  the 
legal  estate  by  the  mortgagee,  the  assignee  of  a  note  secured  by  the 
mortgage  can  not  recover  in  ejectment.*" 

Under  statutes  which  require  suits  to  be  brought  in  the  name  of 
the  real  party  in  interest,  a  foreclosure  suit  should  be  brought  in  the 
name  of  the  equitable  owner  of  the  note  secured,  although  he  be  not 
the  payee  or  indorsee.*^  The  holder  of  the  mortgage  without  the 
debt  has  no  interest  in  it.  The  equitable  assignee  may,  however,  join 
the  assignor  with  him  in  the  suit,*^  or  make  him  a  defendant.*^  Even 
where  the  assignment  of  the  note  is  not  a  legal  assignment  of  the 
mortgage,  the  assignee  of  the  note  acquires  an  equitable  interest  which 
a  court  of  equity  will  protect,  though  all  parties,  including  the  mort- 
gagee, whether  having  equitable  or  legal  interests,  must  be  parties  to 
the  suit.'*  Under  the  practice  in  some  states,  the  assignee  of  the 
note  in  such  case  may  sue  in  the  name  of  the  mortgagee,  even  against 
his  consent,  on  giving  him  proper  indemnity  against  costs.**  If  the 
mortgage  debt  be  assigned  by  parol  merely,  the  legal  title  remaining 
in  the  mortgagee,  he  is  a  necessary  party  to  a  bill  filed  by  such  equi- 
table assignee.*" 

§  1377a.  Assignee  in  bankruptcy  of  mortgagee. — The  assignee  in 
bankruptcy  of  the  holder  of  a  mortgage  should  enforce  the  mortgage, 
if  it  is  for  the  benefit  of  the  bankrupt's  estate  that  he  should  do  so. 
But  if  he  abandons  the  right,  or  declines  to  prosecute  a  suit  already 
pending  in  favor  of  the  bankrupt,  as  he  may  properly  do  when,  for 
instance,  the  mortgage  note  has  been  pledged  by  the  bankrupt  and 
he  does  not  consider  it  worth  while  to  redeem  from  the  pledge,  the 
bankrupt  may  maintain  the  suit.  The  right  of  property  in  such  case 
remains  in,  or  is  restored  to,  the  bankrupt,  for  he  has  the  right  against 
every  one  but  the  assignee.*'^ 

A  receiver  of  the  property  of  a  corporation,  partnership,  or  indi- 

™  Griffin  V.  Stone  River  Nat.  Bank  Prout  v.  Hoge,  57  Ala.  28;   Hopson 

(Tex.),  80  S.  W.  254.  v.  ^tna  Axle  &c.  Co.,  60  Conn.  597; 

*"  Bailey  v.  Winn,  101  Mo.  649,  12  Stone    v.     Locke,     46     Maine    445; 

S.  W.  1045.  Moore  v.  Ware,  38  Maine  496. 

"Irish  v.  Sharp,  89  111.  261.  *=  Calhoun  v.  TuUass,  35  Ga.  119; 

"Holdrige  v.   Sweet,  23  Ind.  118.  English  v.  Register,  7  Ga.  387. 

^Burton    v.     Baxter,     7     Blackf.  '"Langley   v.    Andrews,    132    Ala. 

(Ind.)     297;     Stone    v.    Locke,    46  147,  31  So.  469;  Denby  v.  Mellgrew, 

Maine  445.  58  Ala.  147. 

*'Bibb    V.   Hawley,    59    Ala.    403;  « Towle  v.  Rows,  58  N.  H.  394. 
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vidual,  appointed  by  order  of  court  with  power  to  collect  debts  and 
for  that  purpose  to  institute  suits,  in  foreclosing  a  mortgage  should 
join  with  him  as  complainant  tho  mortgagee  in  whom  the  legal  title 
is  vested  ;^^  unless  the  appointment  be  made  under  a  statute  which 
vests  the  title  to  the  property  in  the  receiver.^"  Where  a  receiver  sued 
in  his  own  name  to  foreclose  a  mortgage  made  in  trust,  the  beneficiary 
whose  interest  was  divested  by  a  prior  decree,  was  not  a  necessary 
party,  but  the  trustee  in  the  mortgage  and  the  persons  in  whom  the 
decree  vested  the  interest  of  the  beneficiary  were  necessary  parties.^" 

§  1378.  Holder  of  one  of  several  notes  secured. — ^Where  a  mort- 
gage secures  several  debts  or  claims  held  by  different  creditors,  or 
several  notes  which  have  passed  to  different  holders,  any  one  of  such 
creditors  or  holders  may  proceed  alone  to  foreclose  the  mortgage.*^ 
The  holder  of  one  of  several  notes  secured  by  the  same  mortgage  may 
proceed  in  the  first  instance  to  foreclose  by  suit  in  equity  without 
suing  at  law ;  but  all  the  other  mortgagees  or  holders  of  notes  secured 
by  it  must  be  brought  before  the  court  as  defendants  before  a  decree 
is  made.®^  There  are  as  many  causes  of  action  as  there  are  separate 
notes  in  the  hands  of  different  persons.  Two  holders  of  notes  can  not 
join  as  plaintiffs  to  enforce  the  mortgage.  There  is  no  community  of 
interest  between  such  holders,  but  rather  an  antagonism.  Only  one 
such  holder  can  be  plaintiff,  and  he  must  make  the  other  holders  de- 
fendants, so  that  the  amounts  and  priorities  of  their  several  liens  may 

^Harland   v.    Bankers'    &c.    Tel.  Eq.  (S.  Car.)  88;  Rodgers  v.  Jones, 

Co.,  32  Fed.  305;  Comer  v.  Bray,  83  1  McGord  Eg.   (S.  Car.)   221. 

Ala.  217,  3  So.  554.  »*HartweU  v.  Blocker,  6  Ala.  581; 

*>  Miller  V.  Mackenzie,  29  N.  J.  Eq.  Wilson    v.    Hayward,    2    Fla.    27 ; 

291.  Myers  v.  "Wright,  33  111.  284;  Pogue 

"»  Tyson  v.  Applegate,  40  N.  J.  Eq.  v.  Clark,  25  111.  351;  Goodall  v.  Mop- 

305.  ley,  45  Ind.  355;  Merritt  v.  Wells,  18 

"'Sanford  V.  Bulkley,  30  Conn.  Ind.  171;  Stanley  v.  Beatty,  4  Ind. 
344;  Willingham  v.  Huguenin,  129  134;  Rankin  v.  Major,  9  Iowa  297; 
Ga.  835,  60  S.  E.  186;  Hawkins  v.  Jenkins  v.  Smith,  4  Mete.  (Ky.)  380; 
Taylor,  61  Ga.  171;  Utz  v.  Utz,  34  Utz  v.  XJtz,  34  La.  Ann.  752;  John- 
La.  Ann.  752;  Soniat  v.  Miles,  32  son  v.  Brown,  31  N.  H.  405;  Michi- 
La.  Ann.  164;  Armor  v.  Downes,  2  gan  Trust  Co.  v.  Red  Cloud,  3  Nebr. 
La.  Ann.  242;  New  Orleans  City  (Unof.)  722,  92  N.  W.  900;  Wiley  v. 
Bank  v.  Mclntyre,  8  Rob.  (La.)  467;  Pinson,  23  Tex.  486;  Pettibone  v. 
Gilson  V.  Gilson,  2  Allen  (Mass.)  Edwards,  15  Wis.  95.  The  holders 
115;  Cooley  v.  Kinney,  109  Mich,  of  the  other  notes  are  proper  if  not 
34,  66  N.  W.  674;  Thayer  v.  Camp-  necessary  parties.  Willingham  v. 
bell,  9  Mo.  280;  Currie  v.  Bitten-  Huguenin,  129  Ga.  835,  60  S.  E.  186. 
binder  (N.  J.  Eq.),  7  Atl.  872;  Bat-  The  court  will  distribute  the  fund 
terman  v.  Albright,  44  Hun  622,  6  arising  from  a  sale  of  the  property 
N.  Y.  St.  334;  Walker  v.  Walker,  17  among  those  entitled  thereto.  Mich- 
S.'  Car.  329 ;  Pedrieau  v.  Hunt,  Riley  Igan  Trust  Co.  v.  Red  Cloud,  3  Nebr. 

68— Jones  Mtg.— Vol.  II. 
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be  determined.®'  The  plaintiff's  allegation,  that  another  note  secured 
by  the  mortgage  may  be  presumed  from  lapse  of  time  and  other  cir- 
cumstances to  have  been  paid,  is  insufficient  to  excuse  his  not  making 
the  assignee  of  it  a  party  to  the  suit."* 

If  the  other  mortgagees  make  default,  they  lose  their  interest  in 
the  property  mortgaged  by  failure  to  redeem  from  a  sale  under  such 
foreclosure,  where  this  is  allowed,  and  can  not  thereafter  foreclose 
their  interest  in  such  mortgage."^  Where  an  assignee  of  a  mortgage 
securing  several  notes  due  at  different  times  and  stipulating  that  on 
default  in  the  payment  of  one  of  the  notes  the  whole  indebtedness 
should  become  due  at  the  option  of  the  mortgagee,  without  notice  to 
the  mortgagor,  such  assignee  takes  the  security  with  the  right  to  exer- 
cise the  option,  notwithstanding  the  omission  of  the  words  of  succes- 
sion in  the  option  clause.'" 

The  holder  of  one  of  several  notes  secured  by  a  mortgage  may  in- 
tervene in  a  foreclosure  suit  brought  by  another.'^ 

The  holder  of  overdue  coupon  interest  notes,  secured  by  mortgage,' 
may  in  like  manner  maintain  an  action  to  foreclose  the  mortgage, 
although  the  principal  debt  is  not  yet  mature  and  is  held  by  another 
person  f^  but  the  principal  debtor  should  be  made  a  party .'' 

§  1379.  Partners. — ^A  partner  who  holds  a  mortgage  as  security 
for  a  debt  due  the  partnership  should  join  the  other  partners  with 
him  as  plaintiffs  in  an  action  to  foreclose  it.^  If  one  partner  brings 
suit  alone  he  may  amend  by  joining  his  copartners.  ^  It  has  been  held 
in  Michigan  that  it  is  immaterial  whether  a  partner  who  holds  a 
mortgage  as  trustee  for  the  partnership  joins  his  partners  or  not.^ 

Where  a  mortgage  is  made  to  a  partnership  in  the  firm  name,  the 
mortgagees  are  sufficiently  identified  by  making  the  individual  part- 

(Unof.)  722,  92  N.  W.  900.    See  post  "Cooper  v.  Mohlei,  104  Iowa  301. 

§  1479.  73  N.  W.  828. 

»"  Swenson  v.  Moline  Plough  Co.,  '^  Cleveland  v.  Booth,  43  Minn.  16. 

14  Kans.  387.  44  N.  W.   670.     But  see  Wright  v. 
"Bell  V.  Shrock,  2  B.  Mon.  (Ky.)  Ohio  &c.  R.  Co.,  1  Disn.  (Ohio)  465, 

29-  12  Ohio  Dec.  736.    See  post  §  1385. 

'"O'Brien  v.  Moffitt,  133  Ind.  660,  '"First  Nat.  Bank  v.  Lambert,  63 

33  N.  E.  616.  Minn.  263,  65  N.  W.  451. 

*=  Bartlett  Estate  Co.  v.  Fairhaven  '  Jewell  v.  West  Orange    36  N   J 

Land  Co.,  49  Wash.  58,  94  Pac.  900,  Eq.  403;    De  GreifE  v.  Wilson    30  N. 

15  L.  R.  A.  (N.  S.)  590.  The  rights  J.  Eq.  435  (citing  text  with  ap- 
of  an  assignee  to  foreclose  in  case  proval) ;  Noyes  v.  Sawyer  3  Vt  160. 
of  default  or  breach  of  condition  See  also  Roberts  v.  Stigleman.  78 
correspond    to   those    of   the    mort-  111.  120. 

gagee.    Bergman  v.  Fortescue,  74  N.        '  Noyes  v.  Sawyer  3  Vt  160 

J.  Eq.  266,  69  Atl.  474.  '  Shelden  v.  Bennett,  44  Mich.  034, 
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ners  plaintiffs  in  the  proceedings,  and  alleging  that  they  constitute 
the  firm  named.* 

§  1380.  Sureties. — A  surety  or  guarantor  of  a  debt  secured  by  mort- 
gage on  lands  of  the  principal  on  paying  the  debt  is  subrogated  in 
equity  to  the  rights  of  the  mortgagee,  and  may  foreclose  in  his  own 
name  without  an  assignment  of  the  mortgage  and  bond.^  A  mortga- 
gor is  considered  a  surety  within  this  rule,  as  to  subsequent  pur- 
chasers who  assumed  the  mortgage.^  A  purchaser  who  has  assumed 
the  payment  of  a  mortgage  on  land  which  he  has  subsequently  sold  to 
another,  who  in  turn  has  assumed  the  mortgage  but  has  failed  to  pay 
it,  may  upon  being  obliged  to  pay  it  foreclose  it  in  his  own  name 
without  having  an  assignment  of  it.' 

And  a  person  interested  in  the  land  subject  to  the  mortgage,  though 
not  personally  bound  to  pay  it,  upon  doing  so  for  his  own  protection 
has  the  same  right.  ^  It  is  even  held  that  without  paying  the  debt 
a  surety  may  file  a  bill  to  foreclose  the  mortgage,  making  the  mort- 
gagee a  party,  and  asking  for  judgment  against  the  persons  primarily 
liable.^  But  it  has  also  been  held  that  there  can  be  no  foreclosure  by 
the  surety  alone  until  he  has  paid  the  mortgage  debt.'^"  The  primary 
fund  for  the  payment  of  the  debt  is  the  mortgaged  premises,  and  not 
the  general  property  of  the  principal  mortgagor  or  subsequent  pur- 

^  Bernstein   v.   Hobelman,   70   Md.  Stebblns  v.  Hall,  29  Barb.    (N.  Y.) 

29,  16  Atl.  374.  524;    Cherry  v.  Monro,  2  Barb.  Ch. 

=  Tutwller  v.  Dunlap,  71  Ala.  126;  (N.  Y.)   618;    Ferris  v.  Crawford,  2 

Tyrrell  v.  Ward,  102  111.  29;    Shinn  Den.  (N.  Y.)  595,  affd.  11  Paige  (N. 

V.    Shinn,    91    111.    477;     Lowrey    v.  Y.)    470;    Marsh  v.   Pike,   10   Paige 

Byers,  80  Ind.  443;  Gerber  v.  Sharp,  (N.    Y.)    595;     Halsey    v.    Reed,    9 

72    Ind.    553;    Risk  v.   Hoffman,   69  Paige  (N.  Y.)  446;  Jumel  v.  Jumel, 

Ind.   137;    Josselyn  v.   Edwards,   57  7  Paige  (N.  Y.)   591.     See  also  Ma- 

Ind.  212;  Rardin  v.  Walpole,  38  Ind.  giil  v.  Brown,  20  Tex.  Civ.  App.  662, 

146;    Benton  v.  Shreeve,  4  Ind.  66;  50  S.  W.  143. 

Wood  T.  Smith,  51  Iowa  156,  50  N.  'Waldrip  v.  Black  (Cal.),  16  Pac. 

W.  581;   Gilbert  v.  Gilbert,  39  Iowa  226;   Johnson  v.  Zink,  52  Barb.   (N. 

657;     Norton    v.    Soule,    2    Greenl.  Y.)    396;    Cherry  v.  Monro,  2  Barb. 

(Maine)    341;    Baker   v.   Terrell,    8  Ch.  (N.  Y.)  618;  Ferris  v.  Crawford, 

Minn.  195;   Hoysradt  v.  Holland,  50  2  Den.   (N.  Y.)   595;   Tice  v.  Annin, 

N    H.   433;    Hamilton  v.   Dobbs,  19  2  Johns.  Ch.   (N.  Y.)   125;    McLean 

N.   J.   Eq.   227;    Ellsworth   v.   Lock-  v.  Towle,  3  Sandf.  Ch.   (N.  Y.)  117; 

wood,  42  N.  Y.  89;    Cornell  v.  Pres-  Brewer  v.  Staples,  3  Sandf.  Ch.  (N. 

cott,  2  Barb.   (N.  Y.)  16;   Norton  v.  Y.)  579. 

Warner,  3  Edw.  Ch.    (N.  Y.)    106;  =  Ellsworth  v.  Lockwood,  42  N.  Y. 

Dings  V.   Parshall,   7   Hun    (N.   Y.)  89;  Averill  v.  Taylor,  8  N.  Y.  44. 

522-    Marsh  v.  Pike,  10  Paige    (N.  » McLean  v.  Lafayette  Bank,  3  Mc- 

y  )'595   affg.  1  Sandf.  Ch.  117;   Hal-  Lean  (U.  S.)   587;   Marsh  v.  Pike,  1 

sey  V    Reed,  9  Paige   (N.  Y.)    446;  Sandf.   Ch.    (N.   Y.)    210,   10   Paige 

Champlin  v,  Williams,  9  Pa.  St.  341.  (N.  Y.)  595. 

See  also  Davison  v.  Gregory,  132  N.  "Con well  v.  McCowan,  53  111.  363; 

Car.  389,  43  S.  E.  916.  Darst  v.  Bates,  51  111.  439. 

"Johnson  v.  Zink,  51  N.  Y.  333; 
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chaser  assuming  the  mortgage.^^  Upon  like  grounds  a  guarantor  of 
interest  coupons  which  he  has  taken  up  should  make  the  holder  of  the 
principal  obligation  a  party.^^ 

§  1381.  Joint  mortgagees. — Since  all  of  the  parties  interested  and 
entitled  to  the  whole  of  the  mortgage  money  should  be  before  the 
court,  where  several  debts  are  secured  by  a  joint  mortgage,  all  of  the 
creditors  should  join  in  a  bill  to  foreclose.^'  Where  one  of  two  joint 
mortgagees  has  become  the  owner  of  the  equity  of  redemption,  the 
other  can  maintain  against  him  a  bill  for  foreclosure  to  the  extent 
of  his  interest.^*  In  like  manner  a  note  and  mortgage  given  by  thir- 
teen persons  to  three  of  their  number  may  be  foreclosed  for  ten-thir- 
teenths of  the  debt,  by  a  suit  in  which  the  three  join  as  plaintiffs 
against  the  others  as  defendants.^^  A  mortgagee  of  an  undivided  in- 
terest may  foreclose  that  interest  although  he  is  the  owner  of  the 
other  undivided  part  of  the  land,^°  or  although  a  suit  for  partition  is 
pending.^^  A  mortgagee  is  not  prevented  from  foreclosing  by  rea- 
son of  being  one  of  the  trustees  who  hold  the  equity  of  redemption; 


"  Marsh  v.  Pike,  10  Paige  (N.  Y.) 
595;  Brewer  v.  Staples,  3  Sandf.  Ch. 
(N.  Y.)  579. 

"  Bacon  v.  O'Keefe,  13  "Wash.  655, 
16  Pao.  226. 

'^Shirkey  v.  Hanna,  3  Blackf. 
(Ind.)  403,  26  Am.  Dec.  426;  Hop- 
kins V.  Ward,  12  B.  Men.  (Ky.)  185; 
Lowe  V.  Morgan,  1  Bro.  C.  C.  368. 
See  also  Orange  Growers'  Bank  v. 
Duncan,  133  Gal.  254,  65  Pac.  469; 
Tyler  v.  Yreka  Water  Co.,  14  Cal. 
212.  One  entitled  to  only  part  of 
the  mortgage  debt  can  not  foreclose 
such  portion.  Palmer  v.  Carlisle,  1 
Sim.  &  S.  423.  Where  a  mortgagor 
assigned  all  of  his  property,  includ- 
ing his  equity  of  redemption  in  the 
mortgaged  premises,  to  the  mort- 
gagee and  another  as  trustees  for 
the  benefit  of  creditors,  it  was  held 
that  in  foreclosure  by  the  mort- 
gagee, his  co-trustee  was  a  neces- 
sary party,  and  that  the  mortgagor's 
wife,  having  joined  in  the  mortgage, 
both  she  and  her  husband  were 
proper  parties.  Paton  v.  Murray,  6 
Paige  (N.  Y.)  474.  When  a  mort- 
gage is  given  to  two  or  more  per- 
sons to  secure  debts  due  to  them 
severally,  it  creates  a  tenancy  in 
common,   and  not  a  joint  tenancy. 


And  tenants  in  common  may  all  join 
in  the  suit  to  recover  the  land,  or 
any  one  may  sue  alone.  Brown  v. 
Bates,  55  Maine  520,  92  Am.  Dec. 
613;  Burnett  v.  Pratt,  22  Pick. 
(Mass.)  556. 

"Sandford  v.  Bulkley,  30  Conn. 
344.  In  this  case  the  court  said: 
"It  is  undoubtedly  true  that  one  of 
two  joint  mortgagees  can  not  bring 
a  bill  of  foreclosure  without  making 
the  other  joint  mortgagee  a  party 
before  the  court,  as  petitioner  if  he 
consents  to  join,  or  as  respondent 
if  he  declines.  Here  the  respondent 
was  properly  made  such,  not  only 
because  he  was  a  declining  joint 
mortgagee,  but  because  he  also  held 
the  equity  sought  to  be  foreclosed, 
and  could  not  as  to  that  be  both 
petitioner  and  respondent.  And  a 
joint  mortgagee  can  not  be  divested 
of  his  right  of  foreclosure  of  the 
equity  of  redemption  by  any  action 
of  his  co-mortgagee.  We  are  satis- 
fied that  in  form  the  proceeding  is 
a  proper  one." 

"'  McDowell  V.  Jacobs,  10  Cal.  387. 

"  Baker  v.  Shephard,  30  Ga.  706. 

"  Gleises  v.  Maignan,  3  La.  530,  23 
Am.  Dec.  466. 
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he  may  bring  the  action  against  his  cotmstees,^^  or  one  of  several 
executors  holding  the  estate;  he  may  as  mortgagee  foreclose  his  mort- 
gage upon  it  against  his  coexecutors.^" 

If  one  joint  mortgagee  owning  one  half  of  the  security  surrenders 
his  share  of  the  notes  to  the  mortgagor  and  takes  a  quitclaim  deed 
of  an  undivided  half  of  the  mortgaged  land,  he  is  not  a  proper  party 
to  foreclosure  proceedings  subsequently  instituted  by  the  other;  for 
such  mortgagee  then  has  a  mortgage  upon  an  undivided  half  of  the 
land,  and  he  can  foreclose  it  by  a  decree  against  the  mortgagor."" 

§  1382.  Survivor  of  joint  mortgagees. — ^Wlien  a  mortgage  secures 
an  indebtedness  due  to  the  mortgagees  jointly,  their  interest  in  the 
estate  so  far  partakes  of  the  nature  of  the  debt  that  the  doctrine  of 
survivorship  applies,  and  the  suit  to  foreclose  may  be  brought  in  the 
name  of  the  survivor,  without  making  the  heir  or  personal  representa- 
tives of  the  deceased  mortgagee  a  party.  ^^  If  there  is  but  one  survivor, 
he  may  maintain  the  action  in  foreclosure.^^  If  there  are  conflicting 
claims  as  to  the  mortgage  money,  the  executor  of  the  deceased  mort- 
gagee should  be  made  a  defendant. ^^  The  survivor  of  joint  assignees 
of  a  mortgage  of  course  has  the  same  right  to  foreclose,  without  join- 
ing the  personal  representatives  of  the  deceased  assignee,  that  the 
survivor  of  joint  mortgagees  has.^* 

If  the  money  equitably  belongs  to  the  mortgagees  severally,  the 
representatives  of  the  deceased  mortgagee  should  be  joined  with  the 
survivor.^"  If  the  mortgagees  have  no  joint  or  common  interest  in 
the  debt,  secured  by  the  mortgage,  this  fact  should  be  alleged  in  the 
bill,  and  the  decree  be  for  the  payment  of  the  sums  due  to  each  sev- 
erally.^® 

"Paton  T.   Murray,    6   Paige    (N.  J.  Bq.  678;  Penn  v.  Butler,  Fed.  Cas. 

y.)  474.  No.   10930,  4  Ball.    (Pa.)    354,  1  L. 

"  McGregor  v.  McGregor,  35  N.  Y.  ed.    864.     See   also   Kinsley   v.   Ab- 

218;  Lawrence  v.  Lawrence,  3  Barb,  bott,  19  Maine  430. 

Ch.  (N.  Y.)  71.  ^=  Williams    v.    Hilton,    35    Maine 

"Sowles  V.  Buck,   62  Vt.   203,  20  547,  58  Am.  Dec.  729;   Mutual  Life 

Atl.  146.  Ins.  Co.  v.  Sturges,  32  N.  J.  Eq.  683. 

^Alabama  &c.  Manufacturing  Co.  See  also   Hansell  v.   Gregg,   7   Tex. 

V.  Robinson,  56  Fed.  690,  6  C.  C.  A.  223. 

79 ;    Robinson  v.  Alabama  &c.   Mfg.  =  Freeman  v.  Scofield,  16  N.  J.  Eq. 

Co.,  48  Fed.  12;  Erwin  v.  Ferguson,  28. 

5  Ala.  158;    Mllroy  v.   Stockwell,  1  « Martin  v.   McReynolds,  6  Mich. 

Ind.    35;     Williams    v.    Hilton,    35  70. 

Maine   547,   58  Am.  Dec.   729;    Lan-  ^Vickers  v.  Cowell,  1  Beav.  529; 

nay  v    Wilson    30  Md.   536;    Blake  Eliason  v.  Sidle,  61  Minn.  285,  63  N. 

V     Sanborn,    8    Gray    (Mass.)    154;  W.  730.     See  also  Mutual  Life  Ins. 

Martin  v.  McReynolds,  6  Mich.  70;  Co.  v.  Sturges,  32  N.  J.  Eq.  678.   See 

McAllister  v.   Plant,   54  Miss.   106;  post  §  1435. 

Mutual  L.  Ins.  Co.  v.  Sturges,  32  N.  ^"'^tna  L.  Ins.  Co.  v.  Finch,   84 
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Where  a  mortgagee  in  his  will  appointed  his  mortgagor  and  another 
person  his  executors,  the  second  executor  was  entitled  to  foreclose 
against  his  coexecutor,  the  mortgagor,  making  him  a  defendant  in- 
dividually and  as  executor.^^ 

§  1383.  Trustees. — It  is  a  general  rule  that  a  nominal  trustee  can 
not  bring  the  suit  in  his  own  name  alone,  but  must  join  with  him  the 
names  of  those  persons  who  have  the  beneficial  interest.^*  The  trustee 
in  a  deed  of  trust  is  a  necessary  party,^"  and  he  should  join  with 
himself  the  holder  of  the  debt  secured.^"  But  where,  on  account  of  the 
number  of  the  persons  interested,  great  inconvenience  and  expense 
would  be  incurred  in  joining  them  in  the  bill,  the  court  will  in  its 
discretion  dispense  with  a  strict  adherence  to  this  rule.^^ 

It  is  generally  held  that  the  trustee  in  a  trust  deed  is  the  only 
necessary  party  plaintiff,  and  that  he  may  bring  suit  to  foreclose  with- 
out joining  the  beneficiaries,  who  are  usually  a  large  number  of  bond- 
holders.''^  Thus,  in  the  ordinary  form  of  a  trust  deed  or  trust  mort- 


Ind.  301;  Hlggs  v.  Hanson,  13  Nev. 
356. 

"  McGregor  t.  McGregor,  35  N.  Y. 
218;  Lawrence  v.  Lawrence,  3  Barb. 
Ch.  (N.  Y.)  71. 

^Boyd  V.  Jones,  44  Ark.  314;  Ty- 
son V.  Applegate,  40  N.  J.  Eq.  305; 
Jewell  V.  West  Orange,  36  N.  J.  Eq. 
403;  Freeman  v.  Scofield,  16  N.  J. 
Eq.  28;  Large  v.  Van  Doren,  14  N. 
J.  Eq.  208;  Woodruff  v.  Depue,  14 
N.  J.  Eq.  168,  176;  Willink  v.  Mor- 
ris Canal  &c.  Co.,  4  N.  J.  Eq.  377; 
Stillwell  V.  McNeely,  2  N.  J.  Eq. 
305;  Christie  v.  Herrick.  1  Barb.  Ch. 
(N.  Y.)  254;  Sidney  Stephens  Imp. 
Co.  V.  South  Ogden  L.  Building  &c. 
Co.,  20  Utah  267,  58  Pac.  843;  Davis 
V.  Hemingway,  29  Vt.  438.  See  also 
Hitchcock  V.  U.  S.  Bank,  7  Ala.  386 ; 
Plum  V.  Smith,  56  N.  J.  Eq.  468,  39 
Atl.  1070.  In  Colorado,  under  the 
code,  the  trustee  in  an  express  trust 
may  sue  without  joining  the  benefi- 
ciary. Hardy  v.  Swigart,  25  Colo. 
136,  53  Pac.  380. 

'^  Gardner  v.  Brown,  21  Wall.  (U. 
S.)  36,  22  L.  ed.  527;  Water  Com- 
pany V.  Brown,  106  Fed.  840,  92  C. 
C.  A.  598;  Maher  v.  Tower  Hotel 
Co.,  94  Fed.  225;  Hambrick  v.  Rus- 
sell, 86  Ala.  199,  5  So.  298;  Rodman 
V.  Quick,  211  111.  546,  71  N.  E.  1087; 
Kinsella  v.  Cahn,  185  111.  208,  56  N. 


B.  1119;  Dearlove  v.  Hatterman,  102 
111.  App.  329;  Hayes  v.  Owen,  69  111. 
App.  553;  Chandler  v.  O'Neil,  62  111. 
App.  418;  Lambert  v.  Hyers,  2  111. 
App.  616;  Walsh  v.  Truesdell,  1  111. 
App.  126;  Tucker  v.  Silver,  9  Iowa 
261;  Moyse  v.  Cohn,  76  Miss.  590, 
25  So.  169;  Harlow  v.  Mister,  64 
Miss.  25;  Hill  v.  Boyland,  40  Miss. 
618;  Paton  v.  Murray,  6  Paige  (N. 
Y.)  474;  Hays  v.  Gallon  Gas  Light 
&c.  Co.,  29  Ohio  St.  330;  Shelby  v. 
Burtis,  18  Tex.  644.  See  also  Whit- 
ney V.  Whitney  Elevator  &c.  Co., 
180  Fed.  187;  Baxter  v.  Ft.  Payne 
Co.,  182  Ala.  249,  62  So.  42  (mort- 
gagee without  knowledge  of  benefi- 
ciaries) ;  Wilson  v.  Spring,  64  111. 
14;  Kurtz  v.  Ogden  Canyon  Sanita- 
rium Co.,  37  Utah  313,  108  Pac.  14. 

'"Boyd  V.  Jones,  41  Ark.  314; 
Tucker  v.  Silver,  9  Iowa  261. 

''Campbell  v.  Texas  &c.  R.  Co.,  1 
Woods  (U.  S.)  368;  Swift  v.  Steb- 
bins,  4  Stew.  &  Port.  (Ala.)  447; 
Land  Co.  v.  Peck,  112  111.  408; 
Wright  V.  Bundy,  11  Ind.  398;  Un- 
ion Trust  Co.  V.  Broshears  (Ky.), 
39  S.  W.  44;  Bardstown  &c.  R.  Co. 
V.  Metcalfe,  4  Mefc.  (Ky.)  199; 
Lambertville  Nat.  Bank  v.  Bag  &c. 
Co.  (N.  J.),  15  Atl.  388. 

""  Richter  v.  Jerome,  123  U.  S.  233, 
31  L.  ed.  132;  Kerrison  v.  Stewart, 
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gage,  where  the  legal  title  is  vested  in  a  trustee,  for  the  benefit  of  the 
holders  of  the  notes  or  bonds  secured,  the  right  to  institute  foreclosure 
proceedings  is  in  the  trustee/^  or  his  successor  appointed  by  the 
court  or  chosen  by  the  bondholders.^*  Accordingly  where  a  mortgage 
was  made  to  a  banker  as  "the  agent  and  trustee  of  the  several  sub- 
scribers to  the  loan,"  which  was  of  large  amount,  it  was  held  that  the 


93  U.  S.  155,  23  L.  ed.  843;  Chicago 
&c.  R.  Co.  V.  Howard,  7  Wall.  (U. 
S.)  392,  19  L.  ed.  172;  Vose  v.  Bron- 
son,  6  Wall.  (U.  S.)  452,  18  L.  ed. 
846;  Skiddy  v.  Atlantic  &c.  R.  Co., 
3  Hughes  (U.  S.)  320,  Fed.  Cas.  No. 
12922;  Wetmore  v.  St.  Paul  &c.  R. 
Co.,  1  McCrary  (U.  S.)  466,  3  Fed. 
177;  Young  v.  Montgomery  &c.  R. 
Co.,  2  Woods  (U.  S.)  606,  Fed.  Cas. 
No.  18166 ;  Campbell  v.  Texas  &c.  R. 
Co.,  1  Woods  (U.  S.)  368;  Hall  v. 
Sullivan  R.  Co.,  Fed.  Cas.  No.  5948; 
Smith  V.  Bell,  217  Fed.  243;  Savan- 
nah &c.  R.  Co.  v.  Lancaster,  62  Ala. 
555;  Gates  v.  Boston  &c.  Air  Line  R. 
Co.,  53  Conn.  333,  5  Atl.  695;  Chi- 
cago &c.  R.  Land  Co.  v.  Peck,  112 
111.  408;  Breed  v.  Baird,  139  111.  App. 
15;  Wright  v.  Bundy,  11  Ind.  398; 
Kreiger  v.  Bissell,  80  Ky.  330,  4  Ky. 
L.  11;  Bardstown  &c.  R.  Co.  v.  Met- 
calfe, 4  Mete.  (Ky.)  199,  81  Am. 
Dec.  541;  Union  Trust  Co.  v.  Bro- 
shears,  19  Ky.  L.  37,  39  S.  W.  44; 
Hays  V.  Dorsey,  5  Md.  99;  First  Nat. 
P.  Ins.  Co.  V.  Salisbury,  130  Mass. 
303;  Seibert  v.  Minneapolis  &c.  R. 
Co.,  52  Minn.  148,  53  N.  W.  1134, 
20  L.  R.  A.  535,  38  Am.  St.  530; 
Tainter  v.  Abrams  (Nebr.),  107  N. 
W.  225;  Hackensack  Water  Co.  v. 
DeKay,  36  N.  J.  Eq.  548;  New  Jer- 
sey Franklinite  Co.  v.  Ames,  12  N. 
J.  Eq.  507;  Willink  v.  Morris  Canal 
&c.  Co.,  4  N.  J.  Eq.  377;  Van  Vech- 
ten  V.  Terry,  2  Johns.  Ch.  (N.  Y.) 
197;  Knickerbocker  Trust  Co.  v. 
Oneonta,  C.  &c.  R.  Co.,  188  N.  Y.  38, 
80  N.  E.  568;  Tillinghast  v.  Troy 
&c.  R.  Co.,  48  Hun  420,  16  N.  Y.  St. 
475,  1  N.  Y.  S.  243;  Weetjen  v.  Vib- 
bard,  5  Hun  (N.  Y.)  265;  Carpenter 
V.  Cincinnati  &c.  Canal  Co.,  35  Ohio 
St.  307;  Hays  v.  Galion  Gas  Light 
&c.  Co.,  29  Ohio  St.  330;  McElrath 
V.  Pittsburgh  &c.  R.  Co.,  68  Pa.  St. 
37,  28  Leg.  Int.  197;  Gibbes  v.  Green- 
ville &c.  R.  Co.,  13  S.  Car.  228;   In 


re  Chickering,  56  Vt.  82;  Milwaukee 
Trust  Co.  V.  Van  Valkenburgh,  132 
Wis.  638,  112  N.  W.  1083;  Iowa 
County  V.  Mineral  Point  R.  Co.,  24 
Wis.  93.  But  see  Brooks  v.  Ver- 
mont Cent.  R.  Co.,  14  Blatchf.  (U. 
S.)  363,  Fed.  Cas.  No.  1964;  Johnes 
V.  Cutwater,  55  N.  J.  Eq.  398,  36 
Atl.  483.  In  foreclosure  of  a  sec- 
ond mortgage,  third  mortgagees  who 
were  represented  in  the  proceedings 
by  the  trustee  In  the  mortgage  un- 
der which  they  claimed,  were  not 
necessary  parties.  Alabama  &  V. 
R.  Co.  V.  Thomas,  86  Miss.  27,  38 
So.  770. 

'"  Alexander  v.  Iowa  Cent.  R.  Co., 
3  Dill.  (U.  S.)  487,  Fed.  Cas.  No. 
166;  Illinois  Trust  &c.  Bank  v.  Pa- 
cific R.  Co.,  117  Cal.  332,  49  Pac. 
197;  Gray  v.  Waldron,  101  Mich. 
612,  60  N.  W.  288;  Gallagher  v.  Yo- 
semite  Min.  &c.  Co.,  10  Utah  189, 
37  Pac.  264;  Mackay  v.  Randolph 
Macon  Coal  Co.,  178  Fed.  881,  102 
C.  C.  A.  115.  See  also  Gay  v.  Hud- 
son River  Electric  Power  Co.,  184 
Fed.  689,  106  C.  C.  A.  643;  New 
York  Security  &c.  Co.  v.  Lincoln  St. 
R.  Co.,  74  Fed.  67;  Less  v.  English, 
75  Ark.  288,  87  S.  W.  447  (death 
of  trustee) ;  Southern  Cotton  Mills 
V.  Ragan,  136  Ga.  789,  72  S.  E.  158; 
Title  &c.  Co.  V.  Hektor,  170  111.  4pp. 
68;  Green  v.  McCord,  30  Ind.  App. 
470,  66  N.  E.  494;  Gibson  v.  Amer- 
ican L.  &c.  Co.,  58  Hun  443,  35  N. 
Y.  St.  192,  12  N.  Y.  S.  444;  Irion  v. 
Yell  (Tex.  Civ.  App.),  132  S.  W.  69. 
One  of  two  trustees  under  a  mort- 
gage executed  by  a  corporation  may 
sue  alone,  making  his  co-trustee  a 
defendant,  where  the  latter  was  a 
director  of  the  corporation.  Gum- 
ming V.  Middletown,  U.  &c.  R.  Co., 
147  App.  Div.  105,  131  N.  Y.  S.  710. 

=*  Porter  v.  Marshall,  67  W.  Va. 
673,  69  S.  E.  307. 
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mortgagee  might  file  the  hill  in  his  own  name  alone.^'*  And  where  a 
bill  is  brought  by  the  trustees  of  a  mortgage  by  a  railroad  company 
to  foreclose  the  mortgage,  the  holders  of  the  bonds  secured  are  not 
necessary  or  proper  parties  complainant,  though  there  may  be  circum- 
stances which  would  authorize  the  court  to  admit  any  of  them  as 
defendants  on  their  own  application.^*  They  may  be  admitted  as  par- 
ties where  the  trustee  is  guilty  of  misconduct  or  shows  himself  in- 
competent to  properly  execute  the  trust,'^  or  where  he  is  shown  to 
have  interests  adverse  to  those  of  the  bondholders.^*  If  a  part  of  the 
trustees  refuse  to  act,  the  suit  may  be  prosecuted  by  the  remaining 
trustees,  and  those  refusing  to  act  may  be  made  defendants.^'  In  such 
suit  the  beneficiaries,  though  not  named  as  parties  to  the  record,  are 
privy,  and  are  estopped  by  the  decree  in  the  absence  of  fraud.*"  If 
there  are  several  mortgage  trustees,  they  should  join  in  a  suit  to  fore- 
close; but  circumstances  may  render  a  suit  by  one  or  more  without 
the  others  proper.  Thus  one  of  three  trustees  in  a  trust  deed  is  en- 
titled to  sue  alone  for  foreclosure  when  he  avers  that  one  of  the  others 
is  dead,  and  that  the  remaining  one  claimed  to  be  interested  in  the 
property,  and  "is  interested  adversely  to  your  orator  as  trustee  of  said 
bondholders."*^  "Where  a  mortgage  is  made  or  assigned  to  the  cashier 
of  a  bank,  not  as  an  individual,  but  as  an  ofScer  of  the  bank,  he  is  not 
a  necessary  party  in  an  action  by  the  bank  to  foreclose  the  mortgage ; 
for  the  mortgage  shows  that  it  is  a  contract  with  the  bank.*^   Where 

'^Willlnk  V.  Morris  Canal  &c.  Co.,     &c.  R.  Co.,  55  Fed.  445;   Elliott  on 

4  N.  J.  Eq.  377;   McElrath  v.  Pitts-     Railroads,  2d  ed.,  §  508. 

burg  &c.  R.  Co.,  68  Pa.  St.  37.  =«  American  Tube  &c.  Co.  v.  Ken- 

=°  Shaw  V.  Little  Rock  &c.  R.  Co..  tucky  &c.   Co.,   51  Fed.   826 ;    "Webb 

100  U.  S.  605,  25  L.  ed.  757;   Rail-  v.  Vermont  &c.  R.  Co.,  9  Fed.  793; 

road  Co.  v.  Howard,  7  Wall.  (U.  S.)  DeBetz's    Petition,    9    Abb.    N.    Cas. 

392,  19  L.  ed.  117;   Wetmore  v.  St.  (N.    Y.)    246.      See    also    Farmers' 

Paul  &c.  R.  Co.,  1  McCreary  (U.  S.)  Loan  &c.   Co.  v.   Cape   Fear  &c.  R. 

466,  3  Fed.  177;    Anderson  v.  Rail-  Co.,  71  Fed.  38;  Farmers'  Loan  &c. 

road  Co.,  2  Woods  (U.  S.)   628;   Fi-  Co.  v.  Northern  Pac.  R.  Co.,  66  Fed. 

delity   Trust   Co.   v.   Mobile    St.    R.  169;   Elliott  on  Railroads,  2d  ed.,  § 

Co.,    53   Fed.    850;    American    Tube  508. 

Co.  V.   Kentucky  Gas   Co.,   51   Fed.  =»  Robinson  v.  Alabama  &c.  Co.,  48 

826;  Carter  v.  New  Orleans,  19  Fed.  Fed.  12;   Tillinghast  v.  Troy  &c.  R. 

659;  Farmers'  Loan  &c.  Co.  v.  Lake  Co.,  48  Hun  420,  16  N.  Y.  St.  475, 

St.   El.   R.   Co.,   173   111.   439,   51  N.  1  N.  Y.  S.  243;  Elliott  on  Railroads, 

E.  55;   Shaw  v.  Norfolk  &c.  R.  Co.,  2d  ed.,  §  508. 

5  Gray  (Mass.)  162;  Williamson  v.  ""Robbins  v.  Chicago,  4  Wall.  (U. 
N.  J.  Southern  R.  Co.,  25  N.  J.  Ch.  S.)  657,  18  L.  ed.  427;  Glide  v.  Dwy- 
13.  See  Jones  on  Corp.  Bonds  and  er,  83  Cal.  477,  23  Pac.  706;  Castle 
Mortgages,    §§    392-397,    and    Elliott  v.  Noyes,  14  N.  Y.  329. 

on  Railroads,  2d  ed.,  §  508.  « Robinson   v.   Alabama  &c.   Mfg. 

"  Skiddy  v.  Atlantic  &c.  R.  Co.,  3     Co.,  48  Fed.  12. 
Hughes   (U.  S.)    320,  Fed.  Cas.  No.        "^Michigan    State   Bank  v.   Trow- 
12922.     See  also  Clyde  v.  Richmond     bridge,  92  Mich.  217,  52  N.  W.  632; 

Garton  v.  Bank,  34  Mich.  279. 
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a  cashier  who  had  taken  a  mortgage  for  a  loan  made  by  the  bank,  be- 
gan foreclosure  proceedings,  he  was  required  to  join  the  bank  with 
him/^  In  Indiana,  under  the  code,  a  cashier  to  whom  the  bank  in- 
dorsed a  mortgage  owned  by  it,  was  allowed  to  foreclose  in  his  own 
name," as  the  trustee  of  an  express  trust.** 

If,  however,  the  only  object  of  the  foreclosure  suit  is  to  reduce  the 
property  into  possession,  it  is  not  necessary  to  make  the  cestui  que 
trust  a  party  to  it.*^ 

In  a  suit  by  a  receiver  appointed  to  collect  a  mortgage  and  bond 
and  distribute  it  among  certain  persons  named,  the  receiver  should 
join  these  beneficiaries  as  parties  complainant.*'^ 
'  A  trustee  in  a  trust  deed  sufficiently  indicates  his  representative 
character  by  using  the  word  "trustee"  though  the  word  "as"  does  not 
precede  it.*^ 

§  1383a.  Poreign  receivers. — A  foreign  receiver  or  trustee  may 
maintain  an  action  to  foreclose  a  mortgage.  This  is  by  reason  of  the 
doctrine  of  comity.  In  a  California  case  the  court  said:  "The  early 
rule  denied  to  such  officers  any  standing  in  a  foreign  court,  but  the 
courts  of  late,  influenced  by  a  spirit  of  comity,  have  inclined  to  much 
more  liberal  views,  and  it  may  fairly  be  said  that  the  prevailing  doc- 
trine permits  the  maintenance  of  such  actions  by  foreign  receivers  and 
like  officers,  where  the  rights  of  domestic  creditors  are  not  interfered 
with."*^  When  a  foreign  receiver  is  obliged  to  invoke  the  aid  of  the 


« Moore  v.  Pope,  97  Ala.  462,  11 
So.  840.  See  also  Comer  v.  Bray, 
83  Ala.  217,  3  So.  554. 

"  Holmes  v.  Boyd,  90  Ind.  332. 

■"  Cortelyou  v.  Jones,  132  Cal.  131, 
64  Pac.  119;  Still  v.  Ketchum,  Harr. 
(Mich.)  Ch.  423. 

*  Tyson  v.  Applegate,  40  N.  J.  Eq. 
305,  reversing  39  N.  J.  Eq.  365.  An 
exception  to  this  rule  has  been  made 
where  the  receiver  Is  appointed  un- 
der a  statute  which  vests  the  title 
to  the  property  in  him.  Miller  v. 
Mackenzie,  29  N.  J.  Eq.  291.  In 
Colorado  under  the  Civ.  Code,  a 
trustee  may  maintain  a  foreclosure 
suit  without  joining  the  beneficiary. 
Hardy  v.  Swigart,  25  Colo.  136,  53 
Pac.  380. 

•"  Kinsella  v.  Cahn,  185  111.  208,  56 
N.  E.  1119. 

« Sands  v.  Greeley,  88  Fed.  130; 
Bou'lware  v.  Davis,  90  Ala.  207,  8 
So.   84,  9   L.  R.  A.  601;    Iowa  &c. 


Land  Co.  v.  Hoag,  132  Cal.  627,  64 
Pac.  1073;  Winans  v.  Gibbs  &c. 
Mfg.  Co.,  48  Kans.  777,  30  Pac.  163; 
Comstock  V.  Frederickson,  51  Minn. 
350,  53  N.  W.  713;  Kurd  v.  Eliza- 
beth, 41  N.  J.  L.  1;  Toronto  Gen- 
eral Trust  Co.  V.  Chicago  B.  &c.  R. 
Co.,  123  N.  Y.  37,  25  N.  E.  198;  Wil- 
son V.  Keels,  54  S.  Car.  545,  32  S. 
E.  702,  71  Am.  St.  816;  Parker  v. 
Stoughton  Mill  Co.,  91  Wis.  174,  64 
N.  W.  751,  51  Am.  St.  881;  Gilman 
V.  Ketcham,  84  Wis.  60,  54  N.  W. 
395,  36  Am.  St.  899.  In  the  Cali- 
fornia case  above  cited  the  suit  was 
by  a  trustee  appointed  by  a  court 
of  the  state  of  Iowa  and  the  court 
was  reluctant  to  apply  the  principle 
of  comity  by  reason  of  the  fact  that 
the  Supreme  Court  of  Iowa  had  re- 
fused to  recognize  the  principle  and 
denied  to  a  foreign  trustee  the 
right  to  maintain  an  action  in  its 
courts.     Ayres  v.   Siebel,   82    Iowa 
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court  of  another  state  in  asserting  his  title  to  assets  within  its  juris- 
diction, such  court  will  not,  in  the  exercise  of  comity,  recognize  his 
title  to  the  prejudice  of  the  citizens  of  its  own  state,  who  have  fairly 
acquired  title  to  the  assets,  either  by  purchase,  attachment,  or  other 
legal  process,  or  whose  claims  are  entitled  to  priority  as  equitable 
liens.*= 

§  1384.  Beneficiaries  and  trustees. — If  a  cestui  que  trust,  or  other 
holder  of  the  mortgage  debt,  brings  a  bill  to  foreclose,  the  trustee  is 
an  indispensable  party,  because  it  is  more  particularly  the  legal  estate 
that  is  affected  by  the  decree  of  foreclosure  and  sale,  and  in  case  of 
redemption  the  trustee  is  the  one  to  release  the  property.  The  trustee 
and  the  beneficiary  should  unite  as  plaintiffs.^"  Primarily  the  right  of 
action  is  in  the  trustee,  but  his  right  is  not  exclusive  unless  made  so 
by  the  terms  of  the  deed.^^ 

Where  a  mortgage  or  trust  deed  is  executed  to  a  trustee  to  secure 
the  holder  of  a  note  or  bond  or  certain  named  creditors,  both  the 
trustee  and  beneficiaries  should  be  made  parties  to  a  bill  for  fore- 
closure.'^^   In  some  states,  however,  it  is  provided  by  statute  that  the 


347,  47  N.  "W.  989,  modified,  how- 
ever, in  Hale  v.  Harris,  112  Iowa 
372,  83  N.  W.  1046.  "But,  apart 
from  that,  we  think  that  the  rule 
permitting  the  maintenance  of  such 
actions  in  our  courts,  where  the 
rights  of  domestic  creditors  are  not 
interfered  with,  is  both  just  and 
reasonable,  and  should  be  enforced 
without  distinction,  and  therefore, 
regardless  of  the  rule  which  may 
prevail  in  Iowa,  and  of  the  fact  that 
the  trustee  in  this  case  is  a  trustee 
under  the  laws  of  Iowa,  as  we  are 
not  hampered  by  the  principle  of 
stare  decisis,  and  as  the  rights  of 
domestic  creditors  are  not  Involved, 
we  hold  that  he  may,  as  a  matter  of 
comity,  maintain  this  action.'' 

"Sands  v.  Greeley,  88  Fed.  130; 
Fawcett  v.  Supreme  Council,  64 
Conn.  170,  29  Atl.  614,  24  L.  R.  A. 
815;  Paine  v.  Lester,  44  Conn.  196, 
26  Am.  Rep.  442;  Patterson  v. 
Lynde,  112  111.  196;  Hunt  v.  Colum- 
bian Insurance  Co.,  55  Maine  290; 
Pinckney  v.  Lanahan,  62  Md.  447; 
Taylor  v.  Columbian  Insurance  Co., 
96  Mass.  353;  Baldwin  v.  Hosmer, 
101  Mich.  119,  59  N.  W.  432,  25  L. 
R.  A.  739;  Askew  v.  La  Cygne  Exch. 


Bank,  83  Mo.  366,  53  Am.  Rep.  590; 
Eddy  v.  Winchester,  60  N.  H.  63; 
Kidder  v.  Tufts,  48  N.  H.  121;  In 
re  Waite,  99  N.  Y.  433,  2  N.  E.  440; 
Willitts  V.  "Waite,  25  N.  Y.  577; 
Hoyt  V.  Thompson,  19  N.  Y.  207; 
Bagby  v.  Atlantic,  M.  &c.  R.  Co.,  86 
Pa.  St.  291;  Lycoming  Fire  Insur- 
ance Co.  V.  Wright,  55  Vt.  526. 

"Hambrick  v.  Russell,  86  Ala. 
199,  5  So.  298;  Martin  v.  McReyn- 
olds,  6  Mich.  70;  Wood  v.  Williams, 
4  Madd.  186;  Hichens  v.  Kelly,  2 
Sm.  &  G.  264.  See  also  Smith  v. 
Bell,  217  Fed.  243;  Story  Eq.  PI.  §§ 
201,  209. 

^'American  Tube  &  Iron  Co.  v. 
Kentucky  So.  Oil  &  Gas.  Co.,  51  Fed. 
826.    See  ante  §  1383. 

"Boyd  V.  Jones,  44  Ark.  314; 
Town  V.  Alexander,  85  111.  App.  512, 
affd.  185  111.  254,  56  N.  E.  1111; 
Woolner  v.  Wilson,  5  111.  App.  439; 
Butler  V.  Farry,  68  N.  J.  Eq.  760, 
63  Atl.  240;  Woodruff  v.  Depue,  14 
N.  J.  Eq.  168;  Willink  v.  Morris 
Canal  &c.  Co.,  4  N.  J.  Eq.  377;  Still- 
well  V.  McNeely,  2  N.  J.  Eq.  305; 
Springer  v.  Sheets,  115  N.  Car.  370, 
20  S.  E.  469;  Union  Bank  v.  Bell, 
14  Ohio  St.  200;  Davis  v.  Heming- 
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trustee  of  an  express  trust  may  sue  without  joining  the  beneficiaries.'*' 
If  the  trustee  unreasonably  neglects  or  refuses  to  foreclose,  any 
beneficiary  may  file  a  bill  for  foreclosure  under  a  trust  deed,  in  his 
own  name.°*  And  likewise  the  beneficiary  may  foreclose  if  the  trustee 
is  not  a  proper  person  to  represent  the  bondholders  or  beneficiaries, 
because  of  an  adverse  interest,  or  prejudicial  conduct  by  him.^^  By 
some  authorities,  the  beneficiary  may  sue  without  any  such  cause, 
provided  the  trust  deed  does  not  forbid  a  single  beneficiary  to  sue, 
or  otherwise  restrict  the  right/* 

A  stipulation  prohibiting  single  bondholders  from  suing  to  fore- 
dose  the  mortgage  on  default,  and  requiring  such  action  to  be  brought 
by  the  trustee,  is  valid;  and  one  who  has  notice  of  such  provision  for 


way.  29  Vt.  438;  Bacon  T.  O'Keefe, 
13  Wash.  655,  43  Pac.  886.  See  also 
Breed  v.  Baird,  139  111.  App.  15; 
Boley  V.  Lake  St.  EI.  R.  Co.,  64  111. 
App.  305;  Sammis  v.  Shaw,  79  N. 
J.  Eq.  655,  82  At).  316.  But  see 
Ring  V.  New  Auditorium  Pier  Co., 
77  N.  J.  Eq.  422,  77  Atl.  1054.  The 
beneficiaries  are  necessary  parties  if 
they  are  known,  and  are  not  so  nu- 
merous that  it  is  impossible  or 
highly  inconvenient  to  include 
them.  Butler  v.  Farry,  68  N.  J.  Eq. 
760,  63  Atl.  240;  Camden  Safe  De- 
posit &c.  Co.  V.  Dialogue,  75  N.  J. 
Eq.  600,  72  Atl.  358. 

==  Glide  V.  Dwyer,  83  Cal.  477,  23 
Pac.  706;  Rinker  v.  Bissell,  90  Ind. 
375;  Wright  v.  Bundy,  11  Ind.  398; 
Vance  v.  Lane's  Trustee,  26  Ky.  L. 
619,  82  S.  W.  297;  Union  Trust  Co. 
V.  Brashears,  19  Ky.  L.  37,  39  S.  W. 
44;  Hays  v.  Dorsey,  5  Itfd.  99; 
Tainter  v.  Abrams,  76  Nebr.  109,  107 
N.  W.  225;  Mutual  Life  Ins.  Co.  v. 
Nicholas,  144  App.  Div.  95,  128  N. 
Y.  S.  902.  See  also  Milwaukee 
Trust  Co.  V.  Van  Valkenburgh,  132 
Wis.  638,  112  N.  W.  1083. 

"  Omaha  Hotel  Co.  v.  Wade,  97  TJ. 
S.  13,  24  L.  ed.  917;  Chattanooga 
First  Nat.  Bank  v.  Radford  Trust 
Co.,  80  Fed.  569,  26  C.  C.  A.  1; 
Owens  V.  Ohio  Cent.  R.  Co.,  20  Fed. 
10;  Alexander  v.  Iowa*  Cent.  R.  Co., 
Fed.  Cas.  No.  166,  3  Dill.  487;  Whit- 
ney V.  Whitney  Elevator  &c.  Co., 
180  Fed.  187;  Citizens'  Bank  v.  Los 
Angeles  Iron  &c.  Co.,  131  Cal.  187, 
63  Pac.  462,  82  Am.  St.  341;  Seibert 
V.  Minneapolis  &c.  R.  Co.,  52  Minn. 


148,  53  N.  W.  1134,  38  Am.  St.  530, 
20  L.  R.  A.  535;  State  v.  Barnett, 
245  Mo.  99,  149  S.  W.  311;  McFad- 
den  V.  Mays'  Landing  &c.  R.  Co.,  49 
N.  J.  Eq.  176,  22  Atl.  932;  Davies 
V.  New  York  Concert  Co.,  41  Hun 
(N.  Y.)  492,  5  N.  Y.  St.  21;  Mutual 
Insurance  Co.  v.  Nicholas,  144  App. 
Div.  95,  128  N.  Y.  S.  902;  Hull  v. 
Schachter  (Tenn.),  53  S.  W.  1004. 
See  also  .lEtna  Steel  &c.  Co.  v.  Ham- 
ilton, 137  Ga.  232,  73  S.  E.  8. 

=°  Knickerbocker  Trust  Co.  v.  Pen- 
acook  Mfg.  Co.,  100  Fed.  814;  Ala- 
bama &c.  Mfg.  Co.  V.  Robinson,  56 
Fed.  690,  6  C.  C.  A.  79;  American 
Tube  &c.  Co.  V.  Kentucky  Southern 
Oil  &c.  Co.,  51  Fed.  826;  Robinson 
V.  Alabama  &c.  Mfg.  Co.,  48  Fed. 
12;  Webb  v.  Vermont  Cent.  R.  Co., 
9  Fed.  793,  20  Blatchf.  218;  Mer- 
cantile Trust  Co.  v.  Lamoille  Val- 
ley R.  Co.,  16  Blatchf.  324,  Fed.  Cas. 
No.  9432;  Ettlinger  v.  Persian  Rug 
&c.  Co.,  142  N.  Y.  189,  36  N.  E. 
1055,  40  Am.  St.  587;  Clay  v.  Selah 
Valley  Irr.  Co.,  14  Wash.  543,  45 
Pac.  141. 

"^  Moses  T.  Philadelphia  Mort.  &c. 
Co.,  131  Ala.  554,  32  So.  612;  Mar- 
riott V.  Givens,  8  Ala.  694;  Dorn  v. 
Colt,  180  111.  397,  54  N.  B.  167; 
Belleville  &c.  Bank  v.  Coal  &c.  Co., 
173  111.  App.  250;  Surine  v.  Winter- 
botham,  96  111.  App.  123;  Frink  v. 
Neal,  37  111.  App.  621;  Hutchison  v. 
Myers,  52  Kans.  290,  34  Pac.  742; 
Le  Sueur  First  State  Bank  v.  Sib- 
ley County  Bank,  93  Minn.  317,  101 
N.  W.  309;  Hammond  v.  Tarver,  89 
Tex.   290,   32   S.  W.   511,   34   S.  W. 
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the  benefit  of  the  holders  of  the  security,  is  in  contractural  relations 
with  the  other  bondholders  and  is  bound  by  the  provision.^'' 

§  1385.  Bondholders. — A  holder  of  bonds  secured  by  a  mortgage 
may  file  a  bill  to  foreclose  in  behalf  of  himself  and  the  other  bond- 
holders, whose  rights  the  court  will  protect,  though  they  be  not  made 
parties  and  do  not  appear,^*  especially  if  the  mortgage  trustee  refuses 
to  bring  the  action,^'  or  has  acquired  an  adverse  interest.*^"  This  is  in 
accordance  with  the  equitable  principles  already  stated,  and  adopted  in 
the  several  codes,  that  one  or  more  of  many  persons  having  a  common 
interest,  or  of  persons  so  numerous  as  to  render  it  impracticable  to 
bring  them  all  before  the  court,  may  sue  in  behalf  of  the  wliole.*^ 

A  bondholder  may  also  intervene  in  a  foreclosure  suit  brought  by 
the  trustee  of  the  mortgage  or  deed  of  trust,  for  the  protection  of  his 
interests,  when  it  is  shown  that  the  trustee  is  not  acting  in  good  faith, 
and  that  the  litigation  is  being  conducted  upon  a  false  and  fraudulent 
basis,  prejudicial  to  the  bondholder's  interests."^ 

If  in  such  case  a  master  be  appointed  with  instructions  to  report 
the  names  of  the  lienholders,  and  the  amount  due  each,  those  who 


729;  Sargent  v.  Baldwin,  60  Vt.  17, 
13  Atl.  854;  Johnson  v.  Billups,  23 
W.  Va.  685. 

"Muren  t.  Southern  Coal  &c.  Co. 
(Mo.  App.),  160  S.  W.  835. 

**  Alexander  v.  Iowa  Cent.  R.  Co., 
Fed.  Cas.  No.  166,  3  Dill.  487;  Ma- 
son V.  York  &  Cumberland  R.  Co., 

52  Maine  82;  Michigan  Trust  Co.  v. 
Red  Cloud,  3  Nebr.  (Unoff.)  722,  92 
N.  W.  900,  reversed  on  rehearing  69 
Nebr.  585,  96  N.  W.  140,  98  N.  W. 
413;  Coe  v.  Beckwith,  10  Abb.  Pr. 
(N.  Y.)  296;  Reid  v.  Evergreens,  21 
How.  Pr.  (N.  Y.)  319.  See  also  Gas- 
quet  V.  Fidelity  Trust  &  Saf.  Vault 
Co.,  57  Fed.  80,  6  C.  C.  A.  253,  13 
U.  S.  App.  564;  Fidelity  Trust  & 
Saf.  Vault  Co.  v.  Mobile  St.  Ry.  Co., 

53  Fed.  850;  Moses  v.  Philadelphia 
MTtg.  &c.  Co.,  149  Ala.  88,  42  So.  868; 
Blair  v.  Shelby  Co.  Agr.  Soc,  28 
Ind.  175;  Bardstown  &  Louisville  R. 
Co.  V.  Metcalfe,  4  Mete.  (Ky.)  199, 
81  Am.  Dec.  541;  Lambertville  Nat. 
Bank  v.  Bag  &  Paper  Co.  (N.  J.), 
15  Atl.  388;  Hammond  v.  Tarver,  89 
Tex.  290,  34  S.  "W.  729.  But  see 
Nashville  &c.  R.  Co.  v.  Orr,  18  Wall. 
(U.  S.)  471,  21  L.  ed.  810.  See 
Jones     on     Corporate     Bonds     and 


Mortgages,  §  388.  See  ante  §§  1383, 
1384. 

■*  First  National  Bank  v.  Radford 
Trust  Co.,  80  Fed.  569,  26  C.  C.  A. 
1;  Davies  v.  N.  Y.  Concert  Co.,  41 
Hun  (N.  Y.)  492.  A  bondholder 
can  not  maintain  foreclosure  with- 
out alleging  that  the  trustee  in  the 
mortgage  has  been  requested  to 
bring  suit,  and  has  refused,  or  with- 
out showing  other  cause  why  the 
trustee  should  not  represent  him. 
General  Electrical  Co.  v.  LaGrande 
Edison  Electric  Co.,  87  Fed.  590,  31 
CCA   118 

""Webb  v!  Vt.  Cent.  R.  Co.,  20 
Blatchf.  (U.  S.)  218;  Alabama  &c. 
Mfg.  Co.  V.  Robinson,  56  Fed.  690, 
6  C.  C.  A.  79;  Henry  v.  Travellers' 
Ins.  Co.,  16  Colo.  179,  26  Pac.  318. 
See  also  Knickerbocker  Trust  Co.  v. 
Penacook  Mfg.  Co.,  100  Fed.  814; 
American  Tube  &c.  Co.  v.  Kentucky 
Southern  Oil  &c.  Co.,  51  Fed.  826. 
See  ante  §  1384. 

^  See  post  §  1386. 

'"Galveston  Railroad  Co.  v.  Cow- 
dry,  11  Wall.  (U.  S.)  459;  Grain  v. 
Aldrich,  38  Cal.  514 ;  Henry  v.  Trav- 
ellers' Ins.  Co.,  16  Colo.  179,  26  Pac. 
318. 
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appear  before  the  master  and  prove  their  claims  are  as  much  bound 
by  a  judgment  or  order  affecting  the  subject-matter  of  the  suit  as  if 
they  had  been  formally  made  parties."^  If  such  other  bondholders  in- 
tervene, they  are  considered  parties  plaintiff  in  determining  the  juris- 
diction of  the  court  as  affected  by  citizenship.^* 

One  who  is  not  the  owner  of  a  bond  secured  by  trust  deed,  has  not 
authority  to  order  a  foreclosure  by  the  trustee  named  in  the  trust 
deed,  upon  default  of  the  mortgagor.''^ 

One  who  has  purchased  overdue  interest  coupons  has  not  sufficient 
interest  to  maintain  an  action  in  his  own  name  to  enforce  a  trust  and 
the  sale  of  property  covered  by  a  trust  deed,  securing  a  series  of  ne- 
gotiable bonds,  with  such  nonnegotiable  interest  coupons  attached."" 
A  bondholder  can  not  recover  on  an  interest  coupon  where  the  mort- 
gage provides  that  no  action  can  be  brought  unless,  after  default  and 
notice  thereof,  the  trustee  fails  to  act,  nor  unless  a  majority  of  the 
bondholders  request  such  action,  where  there  is  no  sufficient  proof  of 
such  notice  or  request.^'' 

§  1386.  Trustee  for  creditors. — Another  exception  to  the  general 
rule  is  made  in  the  case  of  a  trustee  of  a  fund  for  the  benefit  of  cred- 
itors, who  may  generally  sue  without  bringing  the  creditors  before 
the  court.®*  In  many  cases  it  would  be  impossible  to  make  all  the 
creditors  parties,  as  where  they  are  not  designated  except  as  a  person's 
creditors.  Generally,  undisclosed  and  unascertained  beneficiaries  are 
not  necessary  parties,"**  and  the  rule  is  the  same  where  the  beneficiaries 
are  numerous.'" 

§  1387.  Executor,  administrator  or  devisee. — Upon  the  death  of 
the  mortgagee,'^  or  of  a  mortgage  trustee,  the  right  of  action  upon  the 
mortgage  securities  is  in  his  executor  or  administrator,  and  not  in  the 

""Carpenter  v.  Canal  Co.,  35  Ohio  ley  v.  Morley,  25  Beav.  253;  Knight 

St.  307.  V.  Pocock,  24  Beav.  436;   Thomas  v. 

"  Mangels  v.  Donau  Brewing  Co.,  Dunning,  5  De  G.  &  S.  618.    See  also 

53  Fed.  513.  United   States   Bank  v.  Huth,   4  B. 

°=  Chicago  Title  &c.  Co.  v.  Hektor,  Mon.  (Ky.)  423;  Thaxton  v.  Smith, 

170  111.  App.  68.  90  Tex.  589,  40  S.  W.  14. 

"=  Wright    V.    Ohio    &c.    R.    Co.,    1  °°  Baxter  v.  Ft.  Payne  Co.,  182  Ala. 

Disn.  (Ohio)   465,  12  Ohio  Dec.  736.  249,  62  So.  42. 

But  see  Cleveland  v.  Booth,  43  Minn.  ™  See  post  §  1398. 

16,  44  N.  W.  670.    See  ante  §  1378.  "  Giselman  v.  Starr,  106  Cal.  651, 

»' Belleville      Savings      Bank      v.  40   Pac.   8;    Citizens'   Nat.   Bank  v. 

Southern  Coal  &c.  Co.,  173  111.  App.  Dayton,  116   111.   257,   4   N.   B.  492; 

250.  McGooden  v.  Bartholic,  132  111.  App. 

^'Moulton    V.    Haskell,    50    Minn.  392;  Plummer  v.  Doughty,  78  Maine 

367,  52  N.  W.  960;   Christie  v.  Her-  341,  5  Atl.  526;   Marsh  v.  Austin,  1 

rick    1  Barb.  Ch.   (N.  Y.)   254;  Mor-  Allen  (Mass.)  235;  Griffin  v.  Lovell, 
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heirs  of  the  mortgagee.''^  His  heirs  can  maintain  the  action  only  in 
case  there  has  been  no  administration  and  there  are  no  debts.''  The 
land  is  regarded  as  merely  a  security  for  the  money,  and  not  as  real 
estate  absolutely  vested  in  the  mortgagee,  and  which  upon  his  death 
goes  to  his  heir,  although  this  was  the  view  formerly  taken.'*  The 
entry  of  the  mortgagee  after  forfeiture  does  not  make  the  mortgaged 
property  his  real  estate.  Until  foreclosure  is  complete  the  land  be- 
longs to  the  mortgagor.  Neither  does  the  absence  of  any  personal 
obligation  by  bond,  note,  or  covenant  for  the  debt  afEect  the  right  of 
the  personal  representative  to  collect  the  money  due  by  the  mortgage. 
The  heir  of  the  mortgagee  holds  the  legal  title  in  trust  for  the  personal 
representative. 

Of  course  the  mortgagee  may,  by  his  will,  settlement,  or  otherwise, 
provide  that  the  mortgage  security  shall  go  to  his  heir  as  devisee; 
and  then  the  right  of  the  heir  to  sue  rests  upon  the  authority  so  given. 
One  to  whom  a  specific  mortgage  is  bequeathed  for  life  may  maintain 
a  bill  to  foreclose  it,  although  there  be  a  further  bequest  over  to  an- 
other of  the  remainder  after  the  death  of  the  first  taker.'^  Such  im- 
mediate legatee  is  entitled  to  the  possession  of  the  securities,  and  as 
well  to  the  possession  of  the  proceeds  of  the  same  upon  collection.  It 
is  necessary  that  such  holder  of  securities  should  have  the  authority 
to  convert  them  into  money  in  order  to  obtain  the  income  and  pro- 
tect the  property  from  loss.'' 

A  mortgage  can  not  be  foreclosed  in  the  name  of  the  mortgagee 

42  Miss.  402;  Woodruff  V.  Mutschler,  or     administrator;     as     in     Maine, 

34  N.  J.  Eq.  33,  and  reporter's  note;  Maryland,  Michigan,  Ohio,  Vermont 

Bunn  V.  Vaughan,  1  Abb.  Dec.  253,  and  Wisconsin. 

3    Keyes   345,   5   Abb.    Pr.    (N.    S.)         "Griffin  v.  Lovell,  42  Miss.  402; 

269;    Robinson  v.   Brower,   57   Hun  Lambertville     Nat.     Bank     v.     Mc- 

585,  10  N.  Y.   S.   854,  32  N.  Y.   St.  Cready   Bag   &  Paper   Co.    (N.   J.), 

42;  Herrick  v.  Teachout,  74  Vt.  196,  15  Atl.  388,  1  L.  R.  A.  334;  De  Pey- 

52  Atl.   432.     See  also  Moughon  v.  ster  v.   Ferrers,   11   Paige    (N.   Y.) 

Masterson,  140  Ga.  699,  79  S.  E.  561.  13.     In  Alabama  the  heirs  as  well 

Foreclosure   proceedings   should   be  as  the  personal  representatives  are 

instituted    and   maintained   by   the  necessary  parties.     Wells  v.  Amer- 

personal  representatives  of  the  de-  ican  Mortg.  Co.,  109  Ala.  430,  20  So. 

ceased  owner  of  the  notes  secured;  136. 

and  an  administrator  should  be  ap-        "  Brunson  v.  Henry,  140  Ind.  455, 

pointed,  unless  it  appears  that  the  39  N.  B.   256;    Poole  v.   Davis,  135 

parties  in  interest  desired  to  settle  Ind.  323,  34  N.  E.  1130. 

the    estate    without   administration.        "St.   John  v.   Grabham    (11   Car. 

McGooden  v.  Bartholic,  132  111.  App.  1) ;  cited  in  Smith  v.  Smoult,  1  Ch. 

392.     It  Is  provided  by  statute   In  Cas.   88;    Noy  v.   Ellis,   2   Ch.   Cas. 

several  states  that  upon  the  death  220. 

of  a  holder  of  a  mortgage  without        '^^  Proctor   v.    Robinson,    35    Mich. 

having  foreclosed  the  equity  of  re-  284.     See  also  Sargent  v.  Baldwin. 

demption,  the  mortgage  is  personal  60  Vt.  17,  13  Atl.  854. 

assets  in  the  hands  of  his  executor        ™  Sutphen  v.  Ellis,  35  Mich.  446. 
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after  his  decease,  by  direction  of  a  devisee  or  legatee;  but  the  latter 
may  have  a  new  foreclosure  in  his  own  name.''^ 

Upon  the  final  settlement  of  the  mortgagee's  estate,  if  the  adminis- 
trator hands  over  to  the  heirs  certain  mortgages  which,  being  deemed 
of  little  value,  had  never  been  included  in  the  administrator's  ac- 
count, or  in  the  order  of  distribution,  the  heirs  may,  as  the  equitable 
owners,  enforce  them  in  their  own  name.'^  If,  upon  final  settlement 
of  the  estate,  a  mortgage  be  transferred  to  a  guardian  of  certain 
minor  heirs  of  the  deceased  mortgagee,  an  action  upon  it  may  be 
maintained  by  such  guardian.^^  After  administration  has  been  closed, 
or  where  no  administration  was  ever  begun,  there  is  a  legal  presump- 
tion that  the  widow  and  children  of  the  deceased  are  the  owners  of  any 
uncollected  assets,  and  consequently  that  they  may  bring  suit  to  fore- 
close a  mortgage.^" 

Where  the  administrator  of  a  mortgagee's  estate  fully  administered 
the  same,  and  delivered  the  mortgage  to  one  having  an  interest 
therein,  and  the  only  other  persons  interested  in  the  mortgage  relin- 
quished to  him,  it  was  held  that  he  obtained  a  perfect  equitable  title 
to  the  mortgage,  which  entitled  him  to  enforce  it,  although  the  ad- 
ministrator had  not  formally  assigned  it  in  writing.^"* 

§  1388.  Necessity  of  joining  heirs  or  devisees. — The  personal  rep- 
resentative of  the  mortgagee  upon  the  death  of  the  latter  is  the  proper 
party  to  bring  an  action  to  foreclose  the  mortgage,  this  being  personal 
assets.  The  administrator  need  not  join  the  heirs  with  him  in  the 
proceeding.*^  The  heirs  can  not  maintain  the  bill;  nor  can  the  devisee 
or  legatee.*''  Accordingly,  the  assignment  of  the  mortgage  by  the  ad- 
ministrator of  a  mortgagor,  executed  in  his  private  capacity  as  heir, 

"White  v.  Secor,  58  Iowa  533,  12  1    Conn.    559;    Ratliffi  v.   Davis,    38 

N.  W.  586.  Miss.    107;    Woodruff  v.   Mutschler, 

«  Stanley  v.  Mather,  31  Fed.  860.  34  N.  J.  Eq.  33;   Kinna  v.  Smith,  3 

™  Walter  v.  Wala,  10  Nebr.  123,  4  N.   J.   Bq.   14.     For  an   exceptional 

N.  E.  938.  case,    see    Wright   v.    Robinson,    94 

'"Wright  V.  Robinson,  94  Ala.  479,  Ala.  479,  10  So.  319.     The  heir  can 

10  So.  319;  Fountain  v.  Walther,  66  not  maintain  a  suit  for  the  unpaid 

111.  App.  529.  purchase-money  of  land  sold  by  his 

»°a  Moughon  V.  Masterson,  140  Ga.  decedent.     Smith  v.  Dyer,  16  Mass. 

699,  79  S.  E.  561.  18.     Infants  receiving  title  by  oper- 

"  Dayton    v.     Dayton,    7    Bradw.  ation  of  law  on  tho  death  of  their 

(111.)   136;   Plummer  v.  Doughty,  78  mother,  a  devisee  of  the  mortgaged 

Maine  341.  premises,  were  held  necessary  par- 

"^Grattan  v.  Wiggins,  23  Cal.  16;  ties     to     foreclose     the     mortgage. 

Buck  V   Fischer   2  Colo.  182;  Roath  Gruner   v.    Ruffner,    134    App.    Div. 

v.    Smith,    5    Conn.    133;     Roorbach  837,  119  N.  Y.  S.  942. 
V.  Lord,  4  Conn.  347;  Fish  v.  Fish, 
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was  held  insufficient  to  entitle  the  assignee  to  a  writ  of  entry.^'  For- 
merly it  was  held  that  the  heirs  should  be  joined,  because,  if  the  mort- 
gagor should  redeem,  there  would  be  no  one  before  the  court  by  whom 
an  effectual  conveyance  of  the  legal  estate  could  be  made.**  But  in 
this  country  the  heir  has  been  held  a  necessary  party  in  only  two  or 
three  states.*^ 

It  seems,  however,  that  foreclosure  may  be  maintained  by  one  of 
the  heirs,  to  whom  the  mortgage  and  debt  have  been  assigned  or  dis- 
tributed under  the  order  of  court.'°  And  where  the  heirs  dispensed 
with  the  formality  of  administration,  and  took  possession  of  the  prop- 
erty themselves,  one  of  them,  receiving  a  note  and  mortgage  as  his 
share,  was  allowed  to  foreclose,  upon  indemnifying  the  mortgagor.*^ 
So,  where  a  mortgagee  died  while  a  suit  by  him  to  foreclose  was  pend- 
ing, his  heir  was  entitled  to  revive  the  suit  without  joining  the  per- 
sonal representatives.^* 

All  the  administrators  or  executors  who  have  qualified  should  join 
in  the  suit,*"  and  proper  proof  of  appointment  should  be  made.'"  It 
is  no  defense  to  a  suit  by  executors  to  foreclose  a  mortgage  that  their 
testator  made  a  later  will  than  that  under  which  they  are  acting, 
which  has  not  been  offered  or  admitted  to  probate.'^ 

"When,  however,  the  heir  of  the  mortgagee  is  in  possession  of  the 
premises,  the  personal  representative  should  make  him  a  party,  either 
plaintiff  or  defendant.*^  When  the  administrator  has  acquired  title 
through  foreclosure,  he  can  bring  ejectment  for  the  land.'* 

§  1389.  Foreign  executor  or  administrator. — A  foreign  executor  or 
administrator  must  generally  receive  appointment  from  the  proper 

"^  Douglass  V.  Durin,  51  Maine  121.  «>1  Daniel  Ch.  Pr.  p.  226;   Davles 

"Wood  V.  Williams,  4  Madd.  185;  v.  Williams,  1  Sim.  5. 

Worthington   v.   Lee,   2    Bland   Ch.  "Ralphs   v.   Hensler,   97   Cal.   96, 

678.  32  Pac.  243. 

»=McIver    v.    Cherry,    8    Humph.  "'Moss  v.  Lane,  50  N.  J.  Eq.  295, 

(Tenn.)  713;  Atchison  v.  Surguine,  23  Atl.  481.     Until  the  later  will  is 

1  Yerg.    (Tenn.)    400;    Etheridge  v.  proven,  and  letters  testamentary  is- 

Vernoy,  71  N.  Car.  184,  187.  sued  upon  it,  the  power  of  the  ex- 

*>  Stanley  v.  Mather,  31  Fed.  860;  ecutor  under  the   letters  testamen- 

White  V.  Secor,  58  Iowa  533,  12  N.  tary   actually   issued,    to    take   and 

W.  586;    Walter  v.  Wala,  10  Nebr.  collect  the  assets,  remains  undimin- 

123,  4  N.  W.  938;  Babbitt  v.  Bowen,  ished.    Annin  v.  Vandoren,  14  N  J 

32  Vt.  437;  Ford  v.  Smith,  60  Wis.  Eq.  135,  146;    Quidort  v.  Pergeaux 

222,  18  N.  W.  925.     See  also  Kurtz  18   N.   J.   Eq.    472,   476;    Waters   v. 

V.  Ogden  Canyon  Sanitarium  Co.,  37  Stickney,  12  Allen  (Mass.)  1,  15 

Utah  313,  108  Pac.  14.  '^Huggins   v.   Hall,    10   Ala.    283; 

"  Babbitt  v.  Bowen,  32  Vt.  437.  Osborne  v.  Tunis,  25  N.  J.  L   633 

^Atchison   v.    Surguine,    1   Yerg.  ■"  Kunzie  v.  Wixom,  39  Mich.  384. 

(Tenn.)  400. 
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court  in  the  state  where  the  mortgaged  land  is  situate,  before  he  will 
be  allowed  to  prosecute  a  suit  to  foreclose  the  mortgage."^  But  where 
the  will  of  a  deceased  nonresident  mortgagee  is  duly  probated  before 
hearing  in  the  state  where  the  mortgaged  premises  are  situated,  the 
executor  may  maintain  the  suit  to  foreclose,  although  the  will  was 
not  probated  when  the  suit  was  commenced.'^  The  legal  objection  to 
allowing  a  foreign  executor  or  administrator  to  prosecute  such  suit 
is  that  better  protection  is  afforded  to  creditors  of  the  deceased,  resi- 
dent in  the  state  where  the  property  is  situated,  by  requiring  an  ap- 
pointment under  the  laws  of  that  state,  and  thereby  making  the  rep- 
resentative of  the  deceased  liable  to  account  in  that  state  for  the  as- 
sets there  collected  by  him;  so  that  creditors  and  others  in  such  state 
are  not  obliged  to  go  to  a  foreign  jurisdiction  to  prosecute  their 
claims.''^ 

Another  practical  advantage  of  the  requirement  is,  that  by  such 
appointment  in  the  state  where  the  property  is  situated  evidence  of 
the  authority  of  the  personal  representative  to  act  in  place  of  the  de- 
ceased mortgagee,  and  to  make  discharge  of  the  mortgage,  is  to  be 
found  in  that  state ;  and  this  alone  is  sufBcient  ground  for  requiring 
such  appointment  in  every  case,  even  when  voluntary  payment  of  the 
mortgage  is  to  be  made;  or  when  an  assignee,  resident  in  the  state, 
claims  payment  by  virtue  of  an  assignment  to  him  by  a  foreign  execu- 
tor or  administrator ;  for  although  such  assignee  can  prosecute  an  ac- 
tion to  foreclose  the  mortgage,"*  the  record  title  to  the  estate  made 
through  such  foreclosure  is  objectionable,  inasmuch  as  there  is  no 
evidence  in  the  state  of  the  authority  by  which  the  foreign  executor  or 
administrator  made  the  assignment."' 

Objection  that  the  foreign  executor  or  administrator  has  no  stand- 

""Trecothick  v.   Austin,   4   Mason  ure  suit.     Dial  v.  Gary,  24  S.  Car. 

(U.  S.)    16,  33;    Bells  v.  Holder,  12  572,    citing   Bond   v.    Makepeace,    2 

Fed.   668,   2   McCrary    (U.   S.)    622;  Mete.   (Mass.)   114.     See  ante  §  797. 

Moore  v.  Jordan,  36   Kans.  271,  13  *=  Gray  v.  Franks.  86  Mich.  382,  49 

Pac.  337,  59  Am.  Rep.  550    (statute  N.  W.  130. 

abrogating  the  common  law);    Por-  ^^ Peterson  v.   Chemical  Bank,  32 

ter  V  Trail   30  N.  J.  Eq.  106;  Brown  N.  Y.  21,  43,  29   How.   Pr.  240,   88 

V.  Brown,  1  Barb.  Ch.   (N.  Y.)   189;  Am.  Dec.  298. 

Smith  V.  "Webb,  1  Barb.  (N.  Y.)  230;  <«  Peterson  v.   Chemical  Bank,   32 

■Williams    v.    Storrs,    6    Johns.    Ch.  N.   Y.   21,  43,   29   How.   Pr.   340,   88 

(N   Y  )   353    10  Am.  Dec.  340.     See  Am.   Dec.   298.     And   see   Smith   v. 

also  Anthony  v.  Anthony,  161  Mass.  Webb,  1  Barb.   (N.  Y.)   230,  that  a 

343,    37    N.    E.    386;    Woodruff    v.  legatee  under  a  will  proved  in  an- 

Mutschler,   34   N.   J.   Eq.    33,   note,  other  state  may  sue. 

The  assignee  of  a  foreign  admlnis-  »*  See  ante  §  797. 
trator  can  not  maintain  a  foreclos- 
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ing  in  court  to  enforce  the  mortgage  must  be  made  by  demurrer  or 
answer,  or  it  will  be  deemed  to  have  been  waived.^ 

In  a  state  where  a  foreign  executor  is  by  statute  allowed  to  sue 
like  any  other  nonresident,^  the  right  of  such  executor  to  maintain 
an  action  on  securities  in  his  hands  is  suflBciently  shown  by  the  pro- 
duction of  letters  testamentary  issued  by  the  court  of  another  state 
having  general  jurisdiction  of  the  settlement  of  estates,  although  the 
testator  was  a  resident  of  still  another  state,  where  he  died,  and  the 
recitals  of  the  letters  only  show  that  he  had  property  in  the  state,  but 
not  in  the  county,  where  the  letters  were  issued.* 

§  1390.  Mortgage  to  executor  or  guardian. — A  mortgage  made  to 
A.  B.,  "acting  executor  of  the  estate  of  T.  T.,  deceased,"  is  prima 
facie  the  private  property  of  A.  B.,  and  upon  his  decease  a  bill  to  fore- 
close it  should  be  brought  by  his  personal  representative;  but  if  it 
be  alleged  in  the  bill  and  shown  that  the  mortgage  is  part  of  the 
assets  of  the  estate  of  T.  T.,  an  administrator  with  the  will  annexed 
of  his  estate  may  foreclose  it.*  The  personal  representatives  of  A.  B. 
should  be  made  parties  to  the  suit,  because  prima  facie  the  security 
vests  in  them.°  In  like  manner,  a  mortgage  assigned  to  one  "as  ad- 
ministrator," must  be  foreclosed  by  the  assignee  in  that  capacity,  and 
not  as  an  individual.* 

A  bill  to  foreclose  a  trust  deed  or  mortgage  made  to  secure  the  pay- 
ment of  a  note  indorsed  to  the  complainant,  as  guardian,  and  not  to 
his  ward,  may  be  filed  by  the  complainant  in  his  own  name  without 
stating  for  whom  or  in  what  character  he  sues.  The  word  "guardian" 
is  simply  descriptive  of  the  person  and  not  material.'^  Since  it  is  a 
guardian's  duty  to  collect  the  debts  due  his  ward,  by  suit  if  necessary, 
the  guardian  is  the  proper  party  to  maintain  proceedings  for  fore- 
closure of  the  ward's  mortgages.' 

■§  1391.  Holder  of  two  or  more  mortgages. — ^When  one  person  holds 
two  mortgages  upon  the  same  premises,  he  is  not  allowed  to  bring 

^McBride   v.    Farmers'    Bank   of  4  Abb.  Pr.   (N.  Y.)   280,  affirmed  5 

Salem,  26  N.  Y.  450,  457;   Zabriskie  Abb.  Pr.  346. 

V.  Smith,  13  N.  Y.  322,  64  Am.  Dec.  "^  Peck  v.  Mallams,  10  N.  Y.  509. 

551.  "Flagg  V.  Johnston,  39  Ga.  26. 

"As  in  Nebraska:    Comp.  St.  1885,  'Beach  v.  Peabody,  188  111.  75,  58 

p.  324,  ch.  24.  N.  B.  679;   Wolf  v.  Beaird,  123  111. 

"Cheney  V.  Stone,  29  Fed.  885.  585,  15  N.  E.  161;   Laycock  v.  Ole- 

"  People  V.  Keyser,  28  N.  Y.  226,  son,  60  111.  30;   Newhall  v.  Turney, 

84  Am.  Dec.  338;   Peck  v.  Mallams,  14  111.  338;   Baker  v.  Ormsby,  5  111. 

10  N.  Y.  509;   Renaud  v.  Conselyea,  325. 

"  Beach  v.  Peabody,  188  111.  75,  58 
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separate  foreclosure  suits.^  If  they  are  of  different  dates  and  secure 
different  debts,  when  the  decree  is  for  sale  of  the  property  it  should 
direct  the  payment  of  the  first  mortgage  out  of  the  proceeds  of  sale, 
and  that  the  residue  be  paid  into  court  for  the  benefit  of  subsequent 
incumbrancers.^"  Although  a  mortgagee  is  a  party  to  a  suit  on  a 
senior  mortgage  which  is  foreclosed,  he  may  afterward  foreclose  his 
junior  mortgage,  the  lien  of  which  continues  during  the  statutory 
period  for  redemption.^^  In  case  of  a  strict  foreclosure,  one  decree  is 
made  embracing  both  mortgage  debts,  instead  of  two  decrees  each  lim- 
iting a  time  of  redemption  for  each  mortgage.^^ 

The  holder  of  the  two  mortgages  may  foreclose  them  in  one  suit, 
although  they  were  given  by  different  persons,  if  made  to  secure  the 
same  debt.^^  In  a  suit  to  foreclose  a  principal  mortgage  it  is  not  nec- 
essary to  join  a  collateral  mortgagor  or  his  subsequent  grantee  or 
mortgagee.^*  Where  there  are  several  simultaneous  mortgages  of  the 
same  property,  though  they  secure  different  debts,  one  not  entitled  to 
a  preference  oyer  the  others  can  not  be  foreclosed  alone.  The  com- 
plainant should  ask  the  other  mortgagees  to  Join  with  him  in  foreclos- 
ing all  the  mortgages,  and  on  their  refusal  so  to  do  should  make  them 
defendants.^'' 

§  1392.  Public  officers. — Certain  mortgages  may  be  foreclosed  by 
public  officers,  in  their  official  capacity.  Thus  foreclosure  suits  may 
be  maintained  by  a  state  treasurer,^"  or  comptroller,^^  or  state  deputy 
superintendent  of  insurance,"  by  a  city  council,^^  a  board  of  county 

N.  E.  679;   Peabody  v.  Peabody,  59  "Luken  v.  Fickle,  42   Ind.  App. 

Ind.  556;  Norton  v.  Ohrns,  67  Mich.  445,  84  N.  E.  561. 

612,    35    N.   W.    175;    Livingston   v.  "Phelps     T.     Ellsworth,     3     Day 

Jones,  Harr.  (Mich.)  165;  Walter  v.  (Conn.)  397. 

Wala,   10   Nebr.   123,  4  N.  W.  938;  "McGowan    v.    Branch    Bank    at 

Lyon  v.  Lyon,  67  N.  Y.  250;   Bayer  Mobile,  7  Ala.  823. 

V.  Phillips,  17  Abb.  N.  Cas.  (N.  Y.)  "Wyckoff  v.  Holmes   (N.  J.  Eq.), 

425,  10  Civ.  Proc.  R.  227;   Barnwell  88  Atl.  832. 

V.  Marion,  54  S.  Car.  223,  32  S.  E.  '"Potter  v.   Crandall,   Clarke    (N. 

313.    See  also  Pardee  v.  Van  Anken,  Y.)  119. 

3  Barb.   (N.  Y.)  534.  ""Townsend  v.  Smith,  12  N.  J.  Eq. 

°  Fitzhugh   V.    McPherson,    3    Gill  350,  72  Am.  Dec.  403.    See  also  Iowa 

(Md.)    408;    Roosevelt  v.  Ellithorp,  County  v.  Mineral  Point  R.  Co.,  24 

10  Paige   (N.  Y.)    415;    Newman  v.  Wis.  93   (successor  of  treasurer). 

Ogden    6  Ch.  Dec.   (N.  Y.)   40;   Kel-  "Flagg  v.  Munger,  9  N.  Y.  483. 

logg  V.  Babcock,  1  Ch.  Dec.  (N.  Y.)  "Smyth  v.  Lombardo,  15  Hun  (N. 

47      See   also   Pierce  v.   Balkam,   2  Y.)  415. 

Cush.  (Mass.)  374.  ™ Charleston   v.    Caulfield,    19    S. 

"Kellogg  V.  Babcock,  1  Ch.  Dec.  Car.  201. 
(N.  Y.)  47. 
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commissioners^"  or  supervisors,^^  or  by  state  loan  commissioners.^'' 
A  mortgage  executed  to  persons  in  an  official  capacity  may  be  fore- 
closed by  their  successors  in  the  office  in  their  own  names  as  equitable 
assignees  of  the  security,  as  in  case  of  a  mortgage  given  to  the  receiv- 
ers of  an  insolvent  corporation.  The  successor  is  in  such  case  an 
equitable  assignee,  and  though  he  could  not  sue  in  his  own  name  at 
law  he  may  do  so  in  equity.^^ 

If  the  mortgagee  becomes  bankrupt,  his  assignee  may  foreclose  the 
mortgage  without  joining  him  as  a  party.  Though  there  be  a  possi- 
bility that  there  may  be  property  more  than  enough  to  pay  the  cred- 
itors, the  presumption  from  the  adjudication  is  that  there  will  not 
be;  and  therefore  he  is  not  regarded  as  having  any  interest  sufficient 
to  entitle  him  to  be  made  a  party.  And  such  would  be  the  case  also 
where  a  corporation  holding  a  mortgage  has  been  declared  insolvent, 
and  its  property  placed  in  the  hands  of  a  receiver.^* 

§  1393.  Husband  and  wife. — A  wife  owning  a  mortgage  as  her 
separate  property  can  not  join  her  husband  as  a  coplaintiS  to  fore- 
close it.  Objection,  however,  to  the  joining  of  the  husband  should  be 
taken  by  demurrer,  and  can  not  be  insisted  upon  at  the  hearing. ^^ 
When  the  note  and  mortgage  were  given  to  a  husband  and  wife  as 
security  for  money  loaned  by  the  wife,  upon  the  death  of  the  husband 
the  wife  was  held  to  be  the  proper  party  to  sue  in  her  own  name,  on 
either  of  two  grounds, — as  surviving  mortgagee,  or  because  the  mort- 
gage concerned  her  separate  estate.^"  "Where  the  wife  sold  her  sep- 
arate property,  receiving  a  mortgage  for  part  of  the  purchase-price 
to  herself  and  husband,  they  were  held  not  to  be  joint  mortgagees, 
and  the  wife  was  allowed  to  recover  on  the  mortgage,  notwithstand- 
ing an  entry  of  satisfaction  by  her  husband.^^ 

A  married  woman  may  bring  suit  to  foreclose  a  mortgage  executed 
to  her  by  her  husband.^*    In  a  suit  by  a  married  woman  to  foreclose 

=»Vanarsdall  v.  State,  65  Ind.  176.  ^  Iglehart  v.   Blerce,   36   111.   133. 

See  also  Franklin  County  v.   Mcll-  See   also   Iowa    County   v.   Mineral 

vain,  24  Ind.  382;  Rogers  v.  Gibson,  Point  R.  Co.,  24  Wis.  93. 

15  Ind.  218.  "Iglehart  v.  Bierce,  36  111.  133. 

^  Oconto  County  v.  Hall,  42  Wis.  ^  Bartlett  v.  Boyd,  34  Vt   256 

59;    Iowa  County  v.  Mineral  Point  "Shockley    v.    Shockley,    20    Ind 

R.  Co.,  24  Wis.  93.  108. 

^Thompson  v.  U.   S.  Loan  Com-  ^McKinney  v.  Hamilton    51  Pa. 

missloners,  79  N.  Y.  54;   Pell  v.  Ul-  St.  63. 

mar,  18  N.  Y.  139;  Olmsted  v.  Elder,  =»Mix  v.  Andes  Insurance  Co.,  9 

5  N.  Y.  144;   Powell  v.  Tuttle,  3  N.  Hun  (N.  Y.)  397,  revd.  74  N   Y   53, 

Y.  396;  Wood  v.  Terry,  4  Lans.  (N.  30  Am.  Rep.  260;   Wochoska  v.  WOi 

Y-)  80.  choska,    45    Wis.    423;    Putnam   v. 
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a  mortgage  payable  to  her,  where  the  bonds  and  mortgage  are  in  pos- 
session of  her  husband,  who  is  living  apart  from  her  and  beyond  the 
jurisdiction  of  the  court,  the  husband  should  be  made  a  party  to  the 
•suit;  but  if  there  have  been  laches  and  delay  on  his  part,  he  should 
not  be  allowed  to  come  in  and  defend  except  upon  terms. ^' 

Under  an  act  providing  that  a  married  woman  may  sue  and  be 
sued  as  a  single  woman,  a  judgment  against  a  married  woman  alone, 
in  an  action  to  foreclose  a  mortgage  in  which  her  husband  did  not 
join,  is  binding  upon  her  and  her  heirs,  but  not  upon  her  husband.^" 
But  a  married  woman,  not  relieved  of  the  disabilities  of  coverture,  can 
not  sue  alone  to  foreclose  a  mortgage  given  to  her.^^ 

At  common  law,  the  marriage  of  a  female  mortgagee  with  the  mort- 
gagor effected  a  cancelation  of  the  mortgage.  But  under  the  separate 
property  acts,  such  a  mortgagee  retains  her  interest  and  may  fore- 
close ;  and  her  lien  is  not  discharged  by  her  joinder  with  her  husband 
in  a  mortgage  of  the  same  property.^^ 


II.    Who  Are  the  Necessary  or  Proper  Parties  Defendant 


Section 

1394.  General  principles. 

1395.  Effect  of  omission  of  party  in 

interest — Junior  mortgagee. 
1896.  Parties  in  interest — Default  of 

one  having  paramount  title. 
1396a.  Parties  in  interest — Illustra- 
tions. 

1397.  Trustee  and  beneficiaries. 

1398.  Numerous     beneficiaries     and 

creditors. 

1399.  Trustees. 

1400.  Equitable  interest. 

1401.  Remaindermen. 

1402.  Mortgagor  a  necessary  party. 

1403.  Mortgagor  retaining  an  inter- 

est. 

1404.  Mortgagor     without     interest 

not  a  necessary  party. 

1405.  Mortgagor     retaining     partial 

interest — Partition. 

1406.  Purchaser    of    equity    of    re- 

demption. 
1406a.  Tax  purchasers. 

1407.  Purchaser  assuming  the  mort- 

gage debt. 


Blcknell,  18  Wis.  333.  See  also  Bean 
V.  Boothby,  57  Maine  295;  Terry  v. 
Wilson,  63  Mo.  493. 

"Ruclunan  v.   Stephens,   11  Fed. 
793. 


Section 

1408.  Intermediate  purchasers. 

1409.  Joint  tenants  of  equity  of  re- 

demption. 

1410.  Objection  by  demurrer  or  an- 

swer. 

1411.  Purchaser  pendente  lite. 

1412.  Purchaser  of  equity  under  un- 

recorded deed. 

1413.  Tenants  and  occupants. 

1414.  Mortgagor's  heirs. 

1415.  Heirs  of  purchaser. 

1416.  Heirs  of  partner. 

1417.  Mortgagor's   heirs — Leasehold. 

1418.  Devisees. 

1419.  Legatees. 

1420.  Mortgagor's  wife. 

1421.  Mortgagor's   wife  not   joining 

—  Purchase  -  money       mort- 


1422.  Mortgagor's  wife  without  dow- 

er interest. 

1423.  Wife's    homestead     right  — 

Bankruptcy  of  mortgagor. 

1424.  Husband. 


=*  Deusch  V.  Questa,  25  Ky.  L.  707, 
76  S.  W.  329. 

"  Bynum  v.  Frederick,  81  Ala.  489, 
8  So.  198. 

=2  Power  V.  Lester,  17  How.  Pr, 
(N.  Y.)  413,  affd.  23  N.  Y.  527. 
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Sectioh- 

1425.  Subsequent    mortgagees    and 

their  assignees — Assignee  of 
mechanic's  lien. 

1426.  Subsequent  mortgagee  retain- 

ing   interest    after    assign- 
ment. 

1427.  Assignee  of  note. 

1428.  Personal      representative      of 

junior  mortgagee. 

1429.  Objection  to  want  of  serrice 

after  default. 

1430.  Redemption    by   junior   mort- 

gagee. 

1431.  Redemption  sole  right  of  jun- 

ior mortgagee. 


Section 

1431a.  Maker  of  note  secured. 

1432.  Guarantor  of  debt  secured. 

1433.  Collateral  obligation — Heirs  of 

guarantor. 

1434.  Indorser  of  note. 

1435.  Joint  mortgagees. 

1436.  Judgment  creditors. 
1436a.  General  creditors. 

1437.  Judgment  after  decree. 

1438.  Bankrupt. 
1438a.  Receiver. 

1439.  Prior  parties  in  interest. 

1440.  Adverse  claimants. 


§  1394.  General  principles. — In  respect  to  the  defendants  in  fore- 
closure suits,  they  are  either  necessary  or  proper  parties.^  A  necessary 
party  is  one  whose  presence  before  the  court  is  indispensable  to  the 
rendering  of  a  judgment  which  shall  have  any  effect  upon  the  prop- 
erty; without  whom  the  court  might  properly  refuse  to  proceed,  because 
its  decree  would  be  practically  nugatory.^  The  person  who  in  this 
sense  is  a  necessary  party  defendant  is  the  owner  of  the  equity  of  re- 
demption ;  but  the  ownership  of  the  land  subject  to  the  mortgage  may 
be  distributed  among  several  persons,  one  of  whom  is  no  more  neces- 
sary to  the  rendering  of  an  effectual  judgment  than  another.  More- 
over the  equity  of  redemption  may  have  been  conveyed  again  and  more 
than  once  in  mortgage,  and  the  person  who  holds  the  title  subject  to 
the  mortgages  may  have  an  interest  which  is  in  fact  of  no  value,  while 
the  holders  of  the  subsequent  mortgages  have  valuable  interests;  yet 
according  to  the  cases  the  owner  of  the  unconditional  title  which  is  of 
no  value  is  a  necessary  party,  and  the  subsequent  mortgagees  are  only 
proper  parties.    It  is  not,  however,  the  value  of  the  interest  held  by 


^The  codes  of  the  several  states 
before  mentioned  provide  that  "any 
person  may  be  made  a  defendant 
who  has  or  claims  an  interest  in 
the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  necessary 
party  to  a  complete  determination 
or  settlement  of  the  questions  in- 
volved therein."  See  Pomeroy's 
Remedies,  §  271. 

'  A  necessary  party  to  an  action  is 
one  without  whose  presence  a  sub- 
stantial decree  can  not  be  made. 
Mahoney  v.  Bernhardt,  27  Misc.  (N. 
Y.)  339,  58  N.  Y.  S.  748.    Necessary 


parties  are  those  without  whom  no 
decree  at  all  can  be  effectively  made 
determining  the  principal  issues  in 
the  case.  Rosina  v.  Trowbridge,  20 
Nev.  105,  17  Pac.  751;  Phcenlx  Nat. 
Bank  v.  A.  B.  Cleveland  Co.,  58  Hun 
606,  34  N.  Y.  St.  498,  11  N.  Y.  S. 
873.  See  also  Tregear  v.  Etiwanda 
Water  Co.,  76  Cal.  537,  18  Pac.  658, 
9  Am.  St.  245;  Robinson  v.  Kind, 
23  Nev.  330,  47  Pac.  1,  997;  Wil- 
kinson V.  Dodd,  40  N.  J.  Eq.  123,  3 
Atl.  360,  affd.  42  N.  J.  Eq.  647,  9 
Atl.  685;  Burrill  v.  Garst,  19  R.  I. 
38,  31  Atl.  436. 
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any  one  Thich  in  any  way  determines  whether  he  is  a  necessary  party 
or  not;  for  although  the  interest  of  the  owner  of  the  equity  may  be 
valueless,  yet  a  decree  of  foreclosure  and  sale  is  effectual  in  cutting  off 
that  interest,  and  in  transferring  the  title  subject  to  the  rights  of  sub- 
sequent incumbrancers,  if  they  have  not  been  made  parties.  The  de- 
cree is  at  any  rate  effectual  in  stopping  the  further  transfer  or  incum- 
brance of  the  title,  and  this  is  doubtless  the  reason  why  the  owner  of 
the  equity  of  redemption  is  regarded  as  a  necessary  party .^ 

In  one  sense  every  person  who  has  acquired  any  interest  in  the  prop- 
erty subsequent  to  the  mortgage  is  a  necessary  party  to  the  suit  for 
foreclosure,  whether  that  interest  be  by  way  of  a  mortgage  or  judg- 
ment lien,  an  inchoate  right  of  tenancy  in  dower  or  curtesy,  or  an  un- 
conditional estate  in  fee;  because,  in  order  to  make  the  foreclosure 
complete,  and  to  transfer  a  perfect  title  by  the  sale,  it  is  necessary  that 
the  holder  of  every  such  right  or  interest  should  be  brought  before  the 
court.*  A  party  may  be  necessary  in  this  sense,  although  this  term 
has  generally  been  used  only  to  designate  the  present  owner  of  the 
property,  without  whom  the  general  ownership  of  the  property  can 
not  be  transferred  by  a  sale  under  the  decree.  It  is  doubtless  for  this 
reason  that  there  is  much  confusion  in  the  cases  as  to  the  persons  who 
are  necessary  parties  to  the  suit.  As  a  practical  matter,  however,  the 
distinction  between  necessary  and  proper  parties  is  not  of  much  con- 
sequence ;  for  the  suit,  though  effectual  in  cutting  off  the  estate  or  in- 
terest of  the  parties  to  it,  is  generally  ineffectual  as  a  foreclosure,  un- 
less every  interest  subsequent  to  the  mortgage  is  cut  off  by  the  decree 
and  sale  under  it;  for  if  a  stranger  purchases,  he  may  decline  to  take 
the  title  if  any  lien  or  right  is  left  outstanding ;  and  if  the  mortgagee 
himself  buys  he  only  subjects  himself  in  such  case  to  the  expenses  of 
another  suit,  to  get  rid  of  the  rights  that  others  still  have  in  the  prop- 
erty. 

To  obtain  a  judgment  for  any  deficiency  there  may  be  after  the  sale, 
the  debtor  and  any  other  person  who  may  have  assumed  the  debt  are 
necessary  parties;  but  as  the  primary  object  of  the  suit  is  to  divest  the 
title  of  the  holder  of  the  equity  of  redemption,  and  of  others  inter- 
ested in  it,  and  to  transfer  this  by  sale  to  a  purchaser,  the  fact  that  one 

«  See  post  §  406.  son  v.  Kind,  23  Nev.  330,  47  Pac.  1, 

"Chadbourne  v.  Coe,  51  Fed.  479,  997;  Hope  v.  Shevill,  137  App.  Div. 

2  C.  C.  A.  327;    Chandler  v.  Ward,  86,   122   N.  Y.   S.   127.     See   post   § 

188  111.  322,  58  N.  E.  919;  Richards  1396. 

V.   Richards,   75   Mass.   313;    Robin- 
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is  personally  liable  for  the  debt  makes  him  a  proper  party,  but  not,  in 
the  general  use  of  the  term,  a  necessary  one. 

§  1395.    Effect  of  omission  of  party  in  interest — Junior  mortgagee. 

— When  a  party  in  interest,  other  than  the  owner  of  the  equity  of  re- 
demption, is  not  made  a  party  to  the  bill,  the  foreclosure  is  not  gen- 
erally for  this  reason  wholly  void.  It  is  effectual  as  against  those  per- 
sons interested  in  the  equity  who  are  made  parties.  The  sale  vests  the 
estate  in  the  purchaser,  subject  to  redemption  by  the  person  interested 
in  it,  who  was  not  made  a  party  to  the  proceedings.^  His  only  remedy, 
however,  is  to  redeem.  He  can  not  maintain  ejectment  against  the 
purchaser.  He  can  not  have  the  sale  set  aside  by  intervening  by  peti- 
tion in  the  foreclosure  suit.  His  only  right  is  the  right  of  redemption.^ 
The  sale,  though  it  fails  to  be  effectual  in  every  other  respect,  operates 
as  an  assignment  of  the  mortgage  and  all  the  mortgagee's  rights  to  the 
purchaser,  who  may  proceed  de  novo  to  foreclose,  as  against  the  parties 
having. an  interest  who  have  been  omitted.''  If  necessary  parties  have 
been  omitted,  so  that  the  foreclosure  is  void,  the  holder  of  the  mort- 


'^  Matcalm  v.  Smith,  6  Mclaean  (U. 
S.)  416;  Turman  v.  Bell,  54  Ark. 
273,  15  S.  W.  886;  Haffley  v.  Maier, 
13  Cal.  13;  Richardson  v.  Hadsall, 
106  III.  476;  Kelgour  v.  "Wood,  64 
111.  345;  Hodgen  v.  Guttery,  58  111. 
431;  .Cutter  v.  Jones,  52  111.  84; 
Strang  v.  Allen,  44  111.  428;  Dunlap 
v.  Wilson,  32  111.  517;  Ohling  v. 
Lultjens,  32  111.  23;  Bradley  v.  Sny- 
der, 14  111.  263,  58  Am.  Dec.  564; 
Robbins  v.  Arnold,  11  111.  App.  434; 
Martin  v.  Noble,  29  Ind.  216;  Spur- 
gin  v.  Adamson,  62  Iowa  661,  18  N. 
W.  293;  Porter  v.  Kilgore,  32  Iowa 
379;  Douglass  v.  Bishop,  27  Iowa 
214;  Veach  v.  Schaup,  3  Iowa  194; 
Harris  v.  Hooper,  50  Md.  537;  Ban- 
ning V.  Sabin,  45  Minn.  431,  48  N. 
W.  8;  Martin  v.  Fridley,  23  Minn. 
13;  Georgia  Pacific  R.  Co.  v.  Walk- 
er, 61  Miss.  481;  Valentine  v.  Have- 
ner, 20  Mo.  133;  Brundred  v.  Walk- 
er, 12  N.  J.  Eq.  140;  McCall  v.  Yard, 
11  N.  J.  Eq.  58,  9  N.  J.  Bq.  358; 
Vanhorn  v.  Duckworth,  7  Ired.  Eq. 
(N.  Car.)  261;  Frische  v.  Kramer, 
16  Ohio  125,  47  Am.  Dec.  368;  Webb 
v.  Maxan,  11  Tex.  678,  686;  Hall  v. 
Hall,  11  Tex.  526;  Hodson  v.  Treat, 
7  Wis.  263;  Tallman  v.  Ely,  6  Wis. 
244.     Story's  Eq.  Pleadings,  §  193. 


A  bill  for  foreclosure  will  not  be 
dismissed  for  a  mere  defect  of  par- 
ties other  than  the  owners  of  the 
mortgaged  premises.  Stelzlch  v. 
Weidel,  27  111.  App.  177. 

'  Goodman  v.  White,  26  Conn.  317; 
Bradley  v.  Snyder,  14  111.  263,  58 
Am.  Dec.  564;  Knowles  v.  Rablin, 
20  Iowa  101;  Redfield  v.  Hart,  12 
Iowa  355;  Heimstreet  v.  Winnie,  10 
Iowa  430;  Cooper  v.  Martin,  1  Dana 
(Ky.)  23;  Thompson  v.  Chandler,  7 
Maine  377;  McCall  v.  Yard,  9  N.  J. 
Eq.  358;  Brainard  v.  Cooper,  10  N. 
Y.  356;  Peabody  v.  Roberts,  47 
Barb.  (N.  Y.)  91;  Benedict  v.  Gil- 
man,  4  Paige  (N.  Y.)  58;  Hinson  v. 
Adrian,  86  N.  Car.  61;  Isler  v. 
Koonce,  83  N.  Car.  55;  Douthit  v. 
Hipp,  23  S.  Car.  205;  Adger  v. 
Pringle,  11  S.  Car.  527,  545;  Green 
V.  Dixon,  9  Wis.  532;  Person  v.  Mer- 
rick, 5  Wis.  231;  Farwell  v.  Mur- 
phy, 2  Wis.  533. 

'Anson  v.  Anson,  20  Iowa  55,  89 
Am.  Dec.  614;  Ten  Eyck  v.  Casad, 
15  Iowa  524;  Morey  v.  Duluth,  69 
Minn.  5,  71  N.  W.  694;  Poster  v. 
Johnson,  44  Minn.  290,  46  N.  W. 
350;  Peabody  v.  Roberts,  47  Barb. 
(N.  Y.)  91;  Byers  v.  Brannon 
(Tex.),  19  S.  W.  1091. 
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gage  may  generally  maintain  a  second  action  to  foreclose.^  If  in  such 
case  the  prior  mortgagee  himself  purchases  at  the  sale,  he  becomes 
merely  a  mortgagee  in  possession.® 

It  has  been  said  that  a  decree  of  foreclosure  which  orders  a  sale  of 
the  premises,  when  the  owner  of  the  equity  of  redemption  is  not  before 
the  court,  is  void.^"  But  this  doctrine  has  been  denied  in  some  states, 
and  the  omitted  owner  of  the  equity  of  redemption  has  no  remedy  but 
redemption.^^  A  foreclosure  sale  by  advertisement  has  likewise  been 
held  void  as  against  the  owner  of  the  premises  who  was  not  notified.^ - 

There  are  some  cases  which  hold  that  where  a  junior  mortgagee  has 
not  been  made  a  party  to  a  suit  to  foreclose  a  prior  mortgage,  and  the 
prior  mortgagee  has  become  the  purchaser  at  the  foreclosure  sale,  such 
junior  mortgagee  may  maintain  a  suit  to  foreclose  his  mortgage,  and 
that  his  remedy  is  not  limited  to  an  action  to  redeem.  The  utmost 
efEect  of  the  foreclosure  and  sale  was  to  transfer  the  equity  of  redemp- 
tion from  the  mortgagor  to  the  plaintiii  in  the  foreclosure.  But  in 
such  case  the  prior  mortgagee  in  possession  is  entitled  to  have  a  suffi- 
cient portion  of  the  proceeds  of  the  sale  applied  to  the  payment  of  his 
debt,  though  no  offer  to  redeem  the  premises  or  pay  the  first  mortgage 
is  necessary.  This  latter  point,  of  course,  proceeds  upon  the  theory 
that,  as  to  the  holder  of  the  second  mortgage,  the  first  mortgage  is  still 
subsisting  and  unforeclosed.^^ 

It  is  in  many  cases  a  matter  of  much  expense  and  inconvenience  to 

'  Brackett    v.    Banegas,    116    Cal.  Childs,  10  Ohio  St.  339,  75  Am.  Dec. 

274,  48  Pac.  90,  58  Am.  St.  164.  512;   Iowa  County  v.  Mineral  Point 

"Jordan  v.  Sayre,  24  Fla.  1,  3  So.  R.  Co.,  24  "Wis.  93.     See  also  Harsli 

329;    Walsh  v.  Rutgers  F.  Ins.  Co.,  v.   Griffin,   72    Iowa   608,   34   N.   W. 

13    Abb.    Pr.    (N.    Y.)    33;    Vander-  441. 

kemp  V.  Sbelton,  11  Paige   (N.  Y.)         "St.  John  v.  Bumpstead,  17  Barb. 

28.  (N.  Y.)   100;   Watson  v.  Spence,  20 

"Duval  T.  McLoskey,  1  Ala.  708;  Wend.    (N.   Y.)    260;    Van   Slyke  v. 

Brockway  v.   McClun,  148   111.  App.  Sheldon,  9  Barb.  (N.  Y.)  278.     Such 

465,  afCd.  243  111.  196,  90  N.  E.  374;  sale  has   been   held  void   as   to   all 

Boggs   V.    Fowler,    16    Cal.    559,    76  parties.     Mickles  v.  Dillaye,  15  Hun 

Am.  Dee.  561;   Watts  v.  Julian,  122  (N.  Y.)  296. 

Ind.   124,   23   N.   E.   698;    Pauley  v.        '=  Denton     v.     Ontario     Co.     Nat. 

Cauthorn,    101    Ind.    91;    Curtis    v.  Bank,  150  N.  Y.  126,  44  N.  E.  781, 

Gooding,    99    Ind.    45;    Richards   v.  reversing   77    Hun    83;    Bigelow   v. 

Thompson,    43    Kans.    209,    23    Pac.  Davol,  16  N.  Y.  S.  646,  relying  upon 

106;    Vreeland   v.   Loubat,    2    N.   J.  Walsh   v.    Rutgers   F.    Ins.    Co.,    13 

Eq.    104;     Watson    v.    Spence,    20  Abb.  Pr.    (N.  Y.)    33,  citing  Miner 

Wend.  (N.  Y.)  260;  National  F.  Ins.  v.  Beekman,  50  N.  Y.  337;   Brainard 

Co.   V.  McKay,   5   Abb.  Pr.    (N.  S.)  V.  Cooper,  10  N.  Y.  356,  and  distin- 

(N.  Y.)   445,  1  Sheld.   (N.  Y.)   138;  guishing  Salmon  v.  Gedney,   75  N. 

MooEe  V.  Cord,  14  Wis.  213.  Y.    479;    Salmon   v.   Allen,   11   Hun 

"Kelgour   v.    Wood,    64    111.    345;  (N.  Y.)   29,  and  Ross  v.  Boardman, 

Cutter  V.  Jones,  52  111.  84;  Douglass  22  Hu.n  (N.  Y.)   527. 
V.  Bishop,  27   Iowa  214;    Childs  v. 
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join  as  parties  all  the  subsequent  incumbrancers,  but  it  is  much  more 
expensive  and  inconvenient  to  omit  any.  A  purchaser  will  hardly  take 
an  estate  which  may  be  redeemed,  and  thus  incur  the  liability  of  a  suit 
to  redeem,  and  of  being  called  upon  to  account.^*  Of  course  it  is  the 
right  of  the  plaintiff  to  bring  all  subsequent  parties  in  interest  before 
the  court,  but  as  the  law  now  stands  it  is  not  his  absolute  duty  to  do 
so ;  or,  in  other  words,  the  court  will  not  compel  the  plaintiff,  on  the 
motion  of  any  other  party,  to  bring  in  those  who  have  subsequent  liens, 
however  desirable  it  may  be  to  make  a  final  settlement  of  the  rights  of 
all  persons  interested  in  the  property.  If  for  any  reason  a  party  in 
interest  is  not  made  a  party,  his  interest  may  be  foreclosed  in  a  subse- 
quent action.^^ 

§  1396.  Parties  in  interest — ^Default  of  one  having  paramount 
title. — All  parties  in  interest  should  be  joined,  inasmuch  as  it  is  true 
that  the  proper  object  of  a  bill  in  equity  to  foreclose  a  mortgage  is  to 
cut  off  all  rights  subsequent  to  the  mortgage.^*    And  since  the  object 


"  In  the  earlier  cases  in  England 
the  distinction  between  parties  in- 
dispensable to  the  suit,  and  proper 
parties  to  it,  was  not  always  taken. 
In  Bishop  of  Winchester  v.  Beavor, 
3  Ves.  Jun.  314,  it  was  objected  by 
the  second  mortgagees,  who  were 
parties  to  a  suit  for  the  foreclosure 
of  a  first  mortgage,  that  a  judgment 
creditor  was  not  joined.  At  first  the 
Master  of  the  Rolls,  afterward  Lord 
Alvanley,  inclined  against  the  ob- 
jection, stating  that  inconvenience 
would  arise  from  the  necessity  of 
making  all  the  judgment  creditors 
of  the  mortgagor  parties.  After  ar- 
gument he  said:  "The  usual  and 
common  practice,  almost  without 
exception,  is  to  make  all  incum- 
brancers parties.  If  I  lay  down 
that  it  Is  absolutely  necessary,  I 
arm  a  man  with  a  shield  to  ward 
off  a  foreclosure.  But  the  question 
is,  whether  it  is  not  proper  In  this 
case.  I  think  it  would  be  too  much 
to  refuse  it.  Where  there  is  no  af- 
fection of  delay,  that  I  can  see,  I 
do  not  think  the  general  point  so 
clear  as  to  determine  it  upon  this 
case.  I  hope  the  court  is  not  bound 
to  insist  upon  all  incumbrancers  be- 
ing parties;  but  I  am  perfectly  sat- 
isfied that  in  this  case  it  is  by  much 
the  least  evil  to  order  the  cause  to 


stand  over  till  this  single  incum- 
brancer is  made  a  party."  Mr.  Cal- 
vert, in  his  Treatise  on  Parties,  p. 
196,  says:  "The  general  practice 
will  not  of  necessity  bind  a  mort- 
gagee who  for  particular  reasons, 
such  as  costs  and  the  small  value 
of  the  security,  desires  to  exclude 
from  the  record  particular  mort- 
gagees. There  is  no  rule  to  the  ef- 
fect that  there  shall  be  only  one 
foreclosure  bill  of  the  same  estate, 
for  there  may,  according  to  the  ac- 
knowledged practice,  be  as  many 
foreclosures  as  there  are  mort- 
gagees, provided  the  suits  are  filed 
in  a  series  commencing  with  the 
last  mortgagee.  It  is  said  that  a 
mortgagor  ought  not  to  be  liable  to 
successive  suits;  yet  he  will  be  if 
the  suits  were  instituted  In  that 
series." 

"Merriman  v.  Hyde,  9  Nebr.  113, 
2  N.  W.  218. 

"Wyman  v.  Russell,  4  Biss.  (U. 
S.)  307;  Caldwell  v.  Taggart,  4  Pet. 
(U.  S.)  190;  Clark  v.  Reyburn,  8 
Wall.  (U.  S.)  318;  Boiling  v.  Pace, 
99  Ala.  607,  12  So.  796;  Hunt  v. 
Acre,  28  Ala.  580;  Boykin  v.  Rain, 
28  Ala.  332,  65  Am.  Dec.  349;  Duval 
V.  McLoskey,  1  Ala.  708;  Judson  v. 
Emanuel,  1  Ala.  598;  Hefner  v.  Ur- 
ton,  71  Cal.  479,  12  Pac.  486;   Hay- 
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of  foreclosure  is  to  extinguish  the  equity  of  redemption  and  obtain  a 
valid  sale  of  the  mortgaged  premises,  all  parties  who  own  the  equity  of 
redemption,  in  whole  or  in  part,  or  who  are  beneficially  interested  in  it 
adversely  to  the  mortgage,  should  be  made  defendants.^^  The  rights 
of  any  one  so  interested  not  made  a  party  to  the  bill  are  not  affected 
by  the  decree  of  foreclosure  and  the  sale  under  it,  but  he  may  redeem 
as  before  the  sale.^*    The  proceeding  is  not  in  rem  but  in  personam. 


ward  V.  Stearns,  39  Cal.  58;  Good- 
man V.  White,  26  Conn.  317,  322; 
Swift  V.  Edson,  5  Conn.  531;  Smith 
V.  Chapman,  4  Conn.  344;  Wilson  v. 
Russ.  17  Fla.  691;  O'Brien  v.  Moffit, 
133  Ind.  660,  33  N.  E.  616,  36  Am. 
St.  566;  Watts  v.  Julian,  122  Ind. 
124,  23  N.  E.  698;  Coombs  v.  Carr, 
55  Ind.  303;  Hasselman  v.  McKer- 
nan,  50  Ind.  441;  Holmes  v.  Bybee, 
34  Ind.  262;  Martin  v.  Noble,  29 
Ind.  216;  Gaines  v.  Walker,  16  Ind. 
361;  Proctor  v.  Baker,  15  Ind.  178; 
Wright  V.  Howell,  35  Iowa  288; 
Chase  v.  Abbott,  20  Iowa  154;  Prov- 
ident Loan  Trust  Co.  v.  Marks,  59 
Kans.  230,  52  Pac.  449;  Ferguson  v. 
Tarbox,  3  Kans.  App.  656,  44  Pac. 
905;  McCall  v.  Yard,  11  N.  J.  Eq. 
58;  Bloomer  v.  Sturges,  58  N.  Y. 
168;  Kay  v.  Whittaker,  44  N.  Y. 
565;  M'Gowan  v.  Yerks,  6  Johns. 
Ch.  (N.  Y.)  450;  Ens  worth  v.  Lam- 
bert, 4  Johns.  Ch.  (N.  Y.)  605; 
Haines  v.  Beach,  3  Johns.  Ch.  (N. 
Y.)  459;  Vanderkemp  v.  Shelton,  11 
Paige  (N.  Y.)  28;  Coughanour  v. 
Hutchinson,  41  Ore.  419,  69  Pac.  68; 
Sellwood  V.  Gray,  11  Ore.  534,  5 
Pac.  196;  Besser  v.  Hawthorne,  3 
Ore.  129;  Manufacturing  Co.  v. 
Price,  4  S.  Car.  338;  Ballard  v.  Car- 
ter, 71  Tex.  161,  9  S.  W.  92;  More 
V.  Cord,  14  Wis.  213;  Stark  v. 
Brown,  12  Wis.  572,  78  Am.  Dec. 
762;  Rowley  v.  Williams,  5  Wis. 
151;  Armstrong  v.  Piatt,  2  Wis.  298. 
"Terrell  v.  Allison,  21  Wall.  (U. 
S.)  289,  22  L.  ed.  634;  Wyman  v. 
Russell,  Fed.  Cas.  No.  18115,  4  Biss. 
307;  Detweiler  v.  Holderbaum,  42 
Fed.  337;  Martin  v.  Pond,  30  Fed. 
15;  Buckner  v.  Sessions,  27  Ark. 
219;  Woodward  v.  Brown,  119  Cal. 
283,  51  Pac.  2,  542,  63  Am.  St.  108; 
Randall  v.  Duff,  79  Cal.  115,  19  Pac. 
532,  21  Pac.  610,  3  L.  R.  A.  754, 
756;    Holies   v.    Munnerlyn,    83    Ga. 


727,  10  S.  E.  365;  Shinn  v.  Shinn, 
91  111.  477;  Hurd  v.  Case,  32  111.  45, 
83  Am.  Dec.  249;  Ohling  v.  Luitjens, 
32  111.  23;  Breed  v.  Baird,  139  111. 
App.  15;  Finch  v.  Magill,  37  Kans. 
761,  15  Pac.  907;  Armstrong  v.  Fo- 
ley, 12  Ky.  L.  802,  15  S.  W.  355; 
O'Bryan  v.  McVey,  26  La.  Ann.  608; 
Poutz  V.  Bistes,  15  La.  Ann.  636; 
Adams  v.  Bradley,  12  Mich.  340; 
Nichols  V.  Randall,  5  Minn.  304 
(Gil.  240);  Wall  v.  Nay,  30  Mo. 
494;  Schade  v.  Connor,  84  Nebr.  51, 
120  N.  W.  1012;  Merriman  v.  Hyde, 
9  Nebr.  113,  2  N.  W.  218;  Pettin- 
gill  V.  Hubbell,  53  N.  J.  Eq.  584,  32 
Atl.  76;  Timmermann  v.  Cohn,  204 
N.  Y.  614,  97  N.  E.  589  (part  of 
premises);  Moulton  v.  Cornish,  138 
N.  Y.  133,  33  N.  B.  842,  20  L.  R.  A. 
370;  Koprucki  v.  Wojciechowski,  73 
Misc.  (N.  Y.)  46,  130  N.  Y.  S.  736; 
King  V.  McVicker,  3  Sandf.  Ch.  (N. 
Y.)  192;  Lee  v.  Giles,  161  N.  Car. 
541,  77  S.  E.  852;  Knierim  v.  Zaen- 
gerle,  9  Ohio  Dec.  47,  11  Wkly.  Law 
Bui.  292;  Johnson  v.  White,  60  Ore. 
611,  112  Pac.  1083,  119  Pac.  763; 
Kaufhold  v.  Burke,  5  Lack.  Jur. 
(Pa.)  223;  Annely  v.  De  Saussure. 
17  S.  Car.  389;  Kelsey  v.  Welch,  8 
S.  Dak.  255,  66  N.  W.  390;  Jenkins 
V.  Volz,  54  Tex.  636;  Brigham  v. 
Thompson,  12  Tex.  Civ.  App.  562, 
34  S.  W.  358;  Mayo  v.  Tomkies,  6 
Munf.  (Va.)  520.  See  also  Winter 
v.  Montgomery  Cooperage  Co.,  169 
Ala.  628,  53  So.  905;  Marx  v.  Lodge, 
157  Ala.  107,  47  So.  207;  Timmer- 
mann V.  Cohn,  70  Misc.  327,  128  N. 
Y.  S.  770;  Shackley  v.  Homer,  87 
Nebr.  146,  127  N.  W.  145. 

"  Cockes  V.  Sherman,  2  Freem. 
13  (1676).  Here  were  five  mort- 
gages of  the  same  land.  The  fifth 
mortgagee  bought  the  first  three 
mortgages,  and  then  foreclosed 
without   making   the   fourth   mort- 
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A  party  in  interest,  whose  application  to  be  made  a  party  has  been 
granted  only  npon  conditions  which  the  court  had  no  right  to  impose, 
and  with  which  he  refuses  to  comply,  is  not  bound  by  the  judgment.^" 

One  made  a  defendant  to  a  foreclosure  suit,  whose  connection  with 
the  mortgage  or  with  the  equity  of  redemption  is  not  shown  by  the  bill, 
is  not  a  proper  party,  and  is  entitled,  so  far  as  he  is  concerned,  to  have 
the  bill  dismissed  with  costs.^" 

When  in  the  petition  it  is  alleged  that  a  party  defendant  has  or 
claims  an  interest  in  the  property,  but  that  such  interest  accrued  sub- 
sequent to  the  mortgage,  and  such  party  makes  default,  he  is  bound 
by  the  foreclosure  and  sale  of  the  property,  although  his  title  was  in 
fact  paramount  to  the  mortgage.^^ 

A  demurrer  by  such  party  defendant  raises  only  the  question 
whether  the  complaint  shows  a  valid  mortgage  between  the  parties.^^ 

§  1396a.  Parties  in  interest — Illustrations. — The  following  eases 
illustrate  some  of  the  numerous  examples  of  parties  having  a  sufficient 
interest  in  the  equity  of  redemption,  to  be  joined  as  defendants.  The 
record  owner  of  a  small  part  of  the  mortgaged  premises,  holding  under 
the  title  claimed  by  the  party  foreclosing,  is  a  necessary  party  defend- 
ant.^^ An  adjoining  owner,  with  whom  the  mortgagor  made  an  agree- 
ment concerning  a  boundary  line,  after  execution  of  the  mortgage,  is 
a  proper  defendant.^*    A  city  which  purchased  waterworks  subject  to 

gagee    a    party.      Lord    Chancellor  trouble  of  an  account;   and  if  so  be 

Finch   held   that   the   fourth   mort-  that  were  stated  bona  fide  between 

gagee  had  an  equity  of  redemption,  the    mortgagor    and    mortgagee,    in 

"The  fourth  mortgagee  was  not  con-  the  suit  wherein  the  decree  was  ob- 

cluded  by  this  decree,  being  never  tained,  that  shall  be  no  more  rav- 

made  a  party  to  it;    and  although  elled  into,  but  so  long  shall  stand 

there   be   a  great  mischief   on   one  untouched." 

hand  that  a  mortgagee,  after  a  de-  ^Coleman  v.  Hunt,  77  Wis.  263, 

cree  against  the  mortgagor  to  fore-  45  N.  "W.  1085. 

close  him  of  his  equity  of  redemp-  "Olyphant  v.   St.  L.  Ore  &  Steel 
tion,  shall  never  know  when  to  be  Co.,  23  Fed.  465;    Havens  v.  Jones, 
at  rest;    for  if  there  be  any  other  45  Mich.  253,  7  N.  W.  818. 
incumbrances  he  is  still  liable  to  an  ^  Barton    v.    Anderson,    104    Ind. 
account;    yet   the   inconvenience   is  578,  4  N.  E.  420;   Provident  Loan  & 
far  greater  on  the   other  side,  for  Trust  Co.  v.   Marks,   59   Kans.   230, 
if  a  mortgagee,  that  is  a  stranger  52   Pac.   449;    Fisher   v.   Cowles,   41 
to  this  decree,  should  be  concluded,  Kans.  418,  21  Pac.  228;    Bradley  v. 
he  would  be  absolutely  without  rem-  Parkhurst,  20  Kans.  462. 
edy,    and    lose    his    whole    money,  ^Howard  v.  Iron  &  Land  Co.,  62 
when  perhaps  a  decree  may  be  hud-  Minn.  298,  64  N.  W.  896. 
died    up    purposely    to    cheat    him,  "'Timmermann  v.  Cohn,  204  N.  Y. 
and    In    the    meantime    (he    being  614,  97  N.  E.  589.     See  also  Day  v. 
paid    his    interest)    may    be    lulled  Patterson.    18    Ind.    114    (part   pur- 
asleep,    and    think    nothing    of    it;  chaser). 

whereas,  on  the  other  hand,  there  is  "  Fleischmann    v.    Tilt,    10    App. 

no  prejudice  but  being  liable  to  the  Div.  (N.  Y.)  271,  42  N.  Y.  S>  50o. 
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a  mortgage  placed  thereon  by  a  former  owner  is  a  necessary  party."' 
Park  commissioners  are  necessary  parties  to  a  foreclosure  suit  upon 
land  sought  to  be  condemned  for  public  use,  in  proceedings  com- 
menced after  the  execution  of  the  deed.^^  A  bank  is  a  necessary  party 
to  a  proceeding  to  enforce  a  security  created  by  a  deed  to  such  bank 
and  another  who  sued  as  plaintiif.^^  Where  a  partner  mortgaged  land 
to  secure  performance  of  a  contract  by  the  firm,  which  it  failed  to  per- 
form, foreclosure  against  him  is  not  defeated  because  of  the  nonjoin- 
der of  his  co-partner,  since  he  was  liable  for  the  whole  debt.^*  Where 
a  mortgage  of  a  leasehold  estate  is  foreclosed,  the  lessor  must  be  made 
a  party,  in  order  to  affect  his  rights.^* 

§  1397.  Trustees  and  beneficiaries. — The  trustee  in  a  deed  of  trust 
is  a  necessary  party  because  he  holds  the  legal  title.^"  So  the  successor 
of  a  trustee  designated  in  a  deed  of  trust,  is  a  proper  if  not  a  necessary 
party,  in  a  suit  to  have  the  lien  created  by  such  deed  declared  a  sub- 
sisting lien,^^  but  his  heirs  or  personal  representatives  are  not  neces- 
sary parties.^^  The  objection  that  the  trustee  is  not  made  a  party  can 
not  be  raised  for  the  first  time,  in  an  appellate  court.'^ 

Where  a  mortgage  is  made  by  one  who  holds  the  title  as  trustee  for 
others,  the  beneficiaries  must  be  made  defendants  in  a  suit  for  fore- 
closure. As  a  general  rule,  all  persons  beneficially  interested  in  the 
equity  of  redemption  should  be  made  parties  to  the  suit  as  well  as  the 
trustees  who  hold  the  legal  title.  They  have  an  interest  in  the  con- 
troversy adverse  to  the  plaintiff.^*    This  was  the  English  rule  until  it 

^  Centerville  v.  Fidelity  Trust  &c.  son,   31   Md.    476,    491;    Mavrich   v. 

Co.,  118  Fed.  332,  55  C.  C.  A.  348.  Grier,   3   Nev.   52,   57,   93   Am.   Dec. 

2°Colehour  v.  State  Sav.  Inst,  90  373;    Rawson  v.  Lampman,  5  N.  Y. 

111.  152.  456;    Leggett  v.   Mut.  Life   Ins.  Co. 

"Strickland  v.   Bank  of  Carters-  of  N.  Y.,  64  Barb.    (N.  Y.)   23;   No- 

ville  (Ga.),  81  S.  E.  886.  dine  v.  Greenfield,  7  Paige   (N.  Y.) 

=*Bird  V.  Steele,  74  Wash.  68,  132  544,  34  Am.  Dec.  363;    King  v.  Mc- 

Pac.  724.  Vickar,  3   Sandt.   Ch.    (N.  Y.)    192; 

» Pardee  v.  Steward,  37  Hun   (N.  Case  v.  Price,  9  Abb.  Prac.   (N.  Y.) 

Y.)  259.  Ill,  17  How.  Pr.   (N.  Y.)   348;   Ter- 

"» Gardner  v.  Brown,  21  Wall.   (IT.  rett  v.  Crombie,  6  Lans.   (N.  Y.)  82, 

S  )  36;  Jordan  v.  Sayre,  29  Fla.  100,  modified   55   N.   Y.    683;    Hodges   v. 

10  So   823.    See  ante  §  1384.  "Walker,  76  App.  Div.  305,  78  N.  Y. 

=1  Massachusetts   Mut.   L.   Ins.   Co.  S.  447;    Twole  v.  McKiernan,  48  N. 

V   Chicago  &c.  R.  Co.,  13  Fed.  857.  Y.    Sup.    Ct.    163;     Williamson    v. 

=^Read  v.  Rowan,  107  Ala.  366,  18  Field,    2    Sandf.    Ch.    (N.   Y.)    533; 

go.  211.  Union  Bank  at  Massillon  v.  Bell,  14 

'^  Shelby  v.    Burtis,   18   Tex.    644,  Ohio  St.  200;   Hamilton  v.  Jacobs,  4 

affd.  58  Tex.  519.  Ohio   C.   C.   250;    Day  v.  Wetherby, 

"Piatt  V.   Oliver,   2   McLean    (U.  29  Wis.  363;  Delaplaine  v.  Lewis,  19 

S)    267-  Oliver  v.  Piatt,  3  How.  (U.  Wis.  476;  Coles  v.  Forrest,  10  Beav. 

S  )  333-  Laurlat  v.  Stratton,  6  Saw-  552;    Tylee   v.   Webb.    6   Beav.    552. 

yer  (u's  )  339;  Johnson  v.  Robert-  557;  Calverley  v.  Phelp,  Madd.  &  G. 
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■was  enacted'^  that  the  trustees  may  represent  the  persons  beneficially 
interested,  so  that  the  latter  need  not  be  made  parties  to  the  suit,  un- 
less the  court  in  its  discretion  orders  them  to  be  joined.  Under  this 
statute,  however,  it  seems  that  the  court  will  require  that  the  cestuis 
que  trust  be  made  parties  where  the  trustees  have  not  complete  power 
over  the  estate,  or  have  not  in  their  control  funds  applicable  to  the 
purpose  of  redemption.^'  Under  this  general  rule  persons  having  a 
vested  remainder  in  fee  in  the  equity  of  redemption  should  be  made 
parties  to  the  bill,  though  the  trustee  is  made  a  defendant ;  and  the  fact 
that  the  trustee  executed  the  mortgage  under  authority  of  the  court 
does  not  excuse  omitting  them.^'  Where  a  cestui  que  trust  is  a  proper 
but  not  a  necessary  party  to  foreclosure  of  a  mortgage  given  by  his 
trustee,  and  his  presence  upon  the  record  as  a  party  defendant  is  de- 
sirable, the  remedy  is  not  by  demurrer  for  defective  parties,  but  by 
motion  to  have  him  brought  in.^* 

If  the  mortgage  and  notes  secured  were  executed  by  the  mortgagor 
as  "trustee"  without  any  declaration  of  the  trust,  and  it  is  not  alleged 
that  he  was  acting  in  the  matter  as  a  trustee  for  any  one,  the  word 
"trustee"  is  regarded  merely  as  a  descriptio  personae,  and  no  cestui 
que  trust  need  be  made  a  party.^'  If  the  conveyance  does  not  disclose 
the  fact  that  it  is  a  trust  deed,  or  set  forth  the  names  of  the  benefi- 
ciaries, the  foreclosure  will  produce  a  perfect  title,  and  the  rights  of 
the  cestui  que  trust  will  be  cut  off,  although  they  are  not  made  par- 
ties.*" 

If  there  be  a  subsequent  trust  deed  of  the  property  in  the  nature  of 
a  mortgage,  so  that  it  becomes  necessary  to  make  the  holders  of  such 

229;     Goldsmid    v.     Stonehewer,    9  ""Williamson    v.    Field,    2    Sandf. 

Hare    App.    xxxvlii,    17    Jur.    199;  Ch.  (N.  Y.)   533. 

Newton   v.   Egmont,   4   Sim.   574,   5  »'  Harlem  Co-op.  Bldg.  &c.  Assn.  v 

Sim.  130;  Gore  v.  Stackpoole,  1  Dow.  Quinn,    57    Hun    590,    32   N.   Y     St 

18,  31.     See  also  Clark  v.  Reyburn,  909,  10  n!  Y.  S    682 

75  U.   S.    (8  Wall.)    318,   19   L.   ed.  »Moss  v.  Johnson,  36  S.  Car.  551 

354;   Broward  v.  Hoeg,  15  Fla.  370;  15  S.  B.  709.     See  also  McDowall  v 

Willis   v.    Henderson,    5    111.    13,   38  Reed,  28   S.   Car.   466,  468,   6   S.   E. 

Am.  Dec.  120;   Harlem  Co-operative  300.    Undisclosed  and  unascertained 

Bldg.   &c.   Assn.  v.   Quinn,   57   Hun  beneficiaries  are  not  necessary  nar- 

(N.  Y.)  590,  32  N.  Y.  St.  909,  10  N.  ties.       Baxter     v.     Ft.     Payne     Co. 

\E\^^o^:.  ,r.  .     .  ('*-^^-)'  62  So.  42  (citing  text). 

==15  &  16  Vict.  ch.  86,  §  42.  "Young  v.  Whitnev,   18   Fl?     F4- 

^  Goldsmid  v.  Stonehewer,  9  Hare  Johnston  v.  Donvan,  106  N   Y    269 

App.    xxxvlii;    Tuder   v.    Morris,    1  12  N.  B.  594;    Brown  v    Cherrv    38 

S?'- /  ,*J- .5*'^-     ^®®  ^^®°  Young  v.  (How.)    Pr.    (N.  Y.)    352,   56   islirb. 

Ward,  10  Hare  lix;   Siffken  v.  Dav-  635. 

is,  Kay  xxi;   Cropper  v.  Mellersh,  1 

Jur.   (N.  S.)  299. 
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trust  deed  parties  to  a  suit  for  the  foreclosure  of  a  prior  lien,  both  the 
trustee  and  the  cestui  que  trust  should  be  made  parties  defendant.*^ 

A  mortgagee  having  no  notice  that  the  mortgaged  land  was  held  by 
the  mortgagor  under  a  parol  trust  may  foreclose  without  joining  the 
beneficiaries,  and  the  purchaser  will  obtain  good  title  though  having 
notice  of  such  faet.*^ 

But  a  beneficiary,  while  a  proper  party,  is  not  ordinarily  a  necessary 
party.*^  In  proceedings  to  foreclose  a  mortgage  given  by  a  trustee,  his 
cestui  que  trust  is  not  ordinarily  a  necessary  party.  If,  for  any  reason, 
the  presence  upon  the  record  of  the  cestui  que  trust  as  a  party  defend- 
ant is  desirable,  a  motion  should  be  made  that  he  be  brought  in.  The 
bill  is  not  demurrable  because  of  the  nonjoinder  of  the  cestui  que 
trust." 

§  1398.  Numerous  beneficiaries  and  creditors. — Although  as  a  gen- 
eral rule  a  nominal  trustee  can  not  be  made  a  defendant  alone  without 
joining  with  him  his  cestuis  que  trust,  this  rule  will  not  be  adhered  to 
when  the  beneficiaries  are  numerous,  and  great  inconvenience  or  ex- 
pense would  be  incurred  by  making  them  parties.  In  a  case  where  the 
trustee  represented  two  hundred  and  fifty  owners  or  subscribers,  it  was 
held  that  he  sufficiently  represented  them  as  defendant.  Chancellor 
Kent,. delivering  the  opinion  of  the  court,  said:  "It  would  be  intoler- 
ably oppressive  and  burdensome  to  compel  the  plaintifEs  to  bring  in  all 
the  cestuis  que  trustent.  The  delay  and  the  expense  incident  to  such 
a  proceeding  would  be  a  refiection  on  the  justice  of  the  court."*^  And 
so  trustees  who  represented  a  large  number  of  bondholders  under  a 
second  mortgage  were  held  to  be  the  only  defendants  required  in  a  suit 
to  foreclose  a  prior  mortgage.*"  Generally,  where  the  beneficiaries  are 
so  numerous  that  it  is  not  practicable  to  join  them  all,  or  to  properly 
identify  them,  as  in  the  case  of  bondholders,  the  beneficiaries  need  not 

"Clark  V.   Manning,  95  III.   580;  -"Harlem    Co-op.    Bldg.    Assn.    v. 

Shlnn  V.  Shinn,  91  111.  482;   Gaytes  Qulnn,  10  N.  Y.  S.  682. 

v.  Franklin  Sav.  Bank,  85  111.  256;  "Van  Vechten  v.  Terry.  2  Johns. 

Scanlan  v.  Cobb,  85  111.  296;    Wool-  Ch.  197.    See  also  Swift  v.  Stebbins, 

ner  v    Wilson,  5  Bradw.   (111.)   439;  4  Stew.  &  Port.  (Ala.)  447;  Chicago 

Bayard  v.  McGraw,  1  Bradw.    (111.)  &  G.  W.  R.  Land  Co.  v.  Peck,  112 

134-    Walsh  V.   Truesdell,  1  Bradw.  111.  408;   Willis  v.  Henderson,  5  111. 

(Ill')   126.  13,    38    Am.    Dec.    120;     New    York 

"Cooper  V.  Loughlin,  75  Tex.  524,  Franklinite   Co.  v.   Ames,   12   N.   J. 

13  S   W   37  E<1-  50'^;  Christie  v.  Herrick,  1  Barb. 

« Harlem'  Co-operative    B.    &    L.  Ch.  (N.  Y.)   254;   Paton  v.  Murray, 

Asso.  V.  Quinn,  57  Hun  590,  10  N.  6  Paige  (N.  Y.)  474. 

Y   g   859  ""  N.  J.  Franklinite  Co.  v.  Ames,  12 

■     ■        ■  N.  J.  Eq.  507.     See  ante  §  1386. 
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be  joined,  but  are  sufficiently  represented  by  the  trustee.  This  rule  is 
recognized  both  by  judicial  decisions  and  the  statutes  of  several 
states." 

This  exception  to  the  rule  applies  also  where  the  mortgaged  prop- 
erty is  held  in  trust  for  numerous  creditors.*^  The  plaintiff,  however, 
should  state  distinctly  and  particularly  the  grounds  on  which  he  omits 
to  make  the  creditors  or  other  persons  interested  in  the  matter  in  con- 
troversy parties  to  the  suit.*"  Even  a  selected  number  of  creditors 
may  sufBciently  represent  the  whole  number;  but  in  such  case  the 
trustees  should  be  made  parties,  for  the  protection  of  the  interests  of 
the  whole  body  of  creditors.^"  Where  a  partner  conveys  his  interest  to 
his  co-partner,  upon  a  contract  that  the  latter  will  assume  and  pay  his 
debts  and  an  annuity  to  himself,  a  bill  to  foreclose  the  mortgage 
should  make  the  creditors  parties.^^ 


^' Alton  Water  Co.  v.  Brown,  166 
Fed.  840,  92  C.  C.  A.  598;  Gasquet 
v.  Fidelity  Trust  &c.  Co.,  57  Fed. 
80,  6  C.  C.  A.  253;  Campbell  v.  Tex- 
as &c.  R.  Co.,  Fed.  Cas.  No.  2366, 
1  Woods  (U.  S.)  368;  Chicago  &  G. 
W.  R.  Land  Co.  v.  Peck.  112  111. 
408;  Chillicotlie  Paper  Co.  v.  Wheel- 
er, 68  111.  App.  343;  Robertson  v. 
Vancleave,  129  Ind.  217,  26  N.  B. 
899,  29  N.  E.  781,  15  L.  R.  A.  68; 
United  States  Bank  v.  Huth,  4  B. 
Mon.  (Ky.)  423;  Shaw  v.  Norfolk 
County  R.  Co.,  5  Gray  (Mass.)  162; 
Wall  v.  Boisgerard,  11  Sm.  &  M. 
(Miss.)  574;  Camden  Deposit  &c. 
Co.  V.  Dialogue,  75  N.  J.  Bq.  600, 
72  Atl.  358;  Willink  v.  Morris  Canal 
&c.  Co.,  4  N.  J.  Eq.  377;  Lambert- 
ville  Nat.  Bank  v.  McCready  Bag 
&c.  Co.  (N.  J.),  15  Atl.  388,  1  L.  R. 
A.  334;  Carpenter  v.  Canal  Co.,  35 
Ohio  St.  307;  Coe  v.  Columbus  &c. 
R.  Co.,  10  Ohio  St.  372,  75  Am.  Dec. 
518;  Manhattan  Trust  Co.  v.  Seattle 
Coal  &c.  Co.,  19  Wash.  493,  53  Pac. 
951.  See  also  Alabama  &c.  R.  Co. 
V.  Thomas,  86  Miss.  27,  38  So.  770. 
But  see  Nashville  &c.  R.  Co.  v.  Orr, 
18  Wall.  (U.  S.)  471,  21  L.  ed.  810. 
See  the  statutes  of  the  various 
states,  cited  in  chapter  XXX,  and 
see  post  §  1398. 

"Willis  v.  Henderson,  5  111.  13,  38 
Am.  Dec.  120;  Grant  v.  Duane,  9 
Johns.  (N.  Y.)  591.  And  see  Swift 
V.  Stebbins,  4  Stew.  &  Port.  (Ala.) 
447. 


"Holland  v.  Baker,  3  Hare  68. 

■"Holland  V.  Baker,  3  Hare  68. 
Wigram,  V.  C,  in  this  case  said: 
"I  do  not  doubt  that  the  court  does 
allow  a  selected  number  to  repre- 
sent a  numerous  body  of  defendants 
whose  interests  are  sought  to  be 
adversely  affected  in  a  suit.  Lord 
Eldon  repeatedly  said  it  might  be 
done,  if  the  purposes  of  justice  re- 
quired It;  and  Lord  Cottenham,  in 
Attwood  V.  Smith  (not  reported,  but 
see  4  Myl.  &  C.  635),  after  saying 
that  the  right  course  was  to  bring 
all  parties  before  the  court,  ob- 
served, that  courts  of  justice  are 
bound  to  have  regard  to  the  mode 
in  which  the  affairs  of  mankind  are 
conducted;  and  when,  in  conse- 
quence of  the  mode  of  dealing,  it 
would  be  impossible  to  work  out 
justice  if  the  rule  requiring  all  per- 
sons to  be  present  were  not  depart- 
ed from,  it  must  be  relaxed  rather 
than  be  allowed  to  stand  as  an  ob- 
struction to  justice."  See  also  to 
the  effect  that  a  few  creditors  may 
represent  the  remainder:  Smart  v. 
Bradstock,  7  Beav.  500;  Powell  v. 
Wright,  7  Beav.  444;  Law  v.  Bag- 
well, 4  Dru.  &  War.  406;  Doody  v. 
Higgins,  9  Hare  Append.  32;  Gore 
V.  Harris,  15  Jur.  761;  Wallwyn  v. 
Coutts,  3  Mer.  707;  Garrard  v.  Lord 
Lauderdale,  3  Sim.  1. 

"  Hunt  V.  Fisher,  29  Fed.  801. 
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§  1399.  Trustees. — It  has  been  held  in  "some  cases,  however,  that 
as  the  trustee  and  cestui  que  trust  really  represent  but  one  interest, 
and  the  trustee  is  the  holder  of  the  legal  interest,  he  alone  should  be 
made  a  party  to  the  suit,  as  he  would  be  the  party  entitled  to  redeem. 
This  is  especially  the  case  where  the  trust  is  for  the  benefit  of  ered- 
itors.°^ 

A  trustee  having  the  legal  title  is  at  any  rate  an  indispensable  party. 
A  trustee  holding  the  title  to,  or  an  interest  in,  mortgaged  premises  in 
trust  for  specific  purposes  for  the  benefit  of  others,  is  always  a  neces- 
sary party  to  foreclosure,  in  order  to  cut  off  the  entire  equity  of  re- 
demption.^' 

§  1400.  Equitable  interest. — A  person  having  an  equitable  in- 
terest in  the  mortgaged  premises  by  reason  of  having  advanced  money 
for  erecting  buildings  thereon,  and  who  by  agreement  with  the  owner 
entered  into  possession  of  the  premises  before  tlie  making  of  the  mort- 
gage, and  continued  in  possession  down  to  the  time  of  the  sale  of  them 
under  foreclosure  suit,  should  be  made  a  party  to  the  proceedings; 
otherwise  his  rights  will  not  be  barred.  Ilis  continued  possession  is 
constructive  notice  of  his  equitable  rights."*  A  person  having  only  a 
remote  or  contingent  interest,  without  any  estate  or  lien,  may  properly 
be  made  a  party.""  But  one  who  never  had  an  equitable  interest,  and 
who  parted  with  the  legal  title  is  not  thereafter  a  necessary  party  to 
foreclosure."^ 

§  1401.  Remaindermen. — ^When  there  are  estates  in  remainder  or 
reversion  after  a  life  estate  in  the  equity  of  redemption,  it  is  generally 
sufficient  to  bring  before  the  court  the  first  person  in  being  who  has  a 
vested  estate  of  inheritance,  together  with  those  claiming  the  life 
estate,  and  omitting  any  who  may  claim  a  reversion  after  such  vested 

"Willis  V.   Henderson,   5   111.   13;  591;    Toole  v.  McKiernan,  48  N.  Y. 

Grant  v.   Duane,   9  Johns.    (N.  Y.)  Super.  Ct.   (16  J.  &  S.)  163;   Nodine 

591,    612;     Paschal's    Dig.    of    Dec.  v.   Greenfield,   7   Paige  Ch.    (N.  Y.) 

(Tex.),  §§  18531,  18533.  544,  34  Am.  Dec.  363;  Paton  v.  Mur- 

==  Clark  V.   Reyburn,   75   U.   S.    (8  ray,  6  Paige  Ch.   (N.  Y.)   474;  King 

Wall)  318,  19  L.  ed.  354;   Hambrick  v.  McVicker,  3  Sandf.  Ch.    (N.  Y.) 

V    Russell,   86  Ala.  199,   5   So.  298;  192;    Williamson  v.  Field,  2  Sandf. 

Wilson  V.   Russ,  17  Fla.   691;    C.  &  Ch.   (N.  Y.)   533,  563. 

G.  W.  R.  Land  Co.  v.  Peck,  112  111.  "  Noyes  v.  Hall,  97  U.  S.  34,  24  L. 

408    435;   Walsh  v.  Truesdale,  1  111.  ed.    909;    De   Ruyter   v.    St.   Peter's 

App.   126;    Bard  v.  Poole,  12  N.  Y.  Church,  2  Barb.  Ch.   (N.  Y.)   655. 

495;    Case  v.  Price,  9  Abb.  Pr.    (N.  ''=  Johnson  v.  Britton,  23  Ind.  105; 

Y.)'lll;  Leggett  v.  Mutual  Life  Ins.  Parrott  v.  Hughes,  10  Iowa  459. 

Co.,   64 'Parb.    (N.  Y)    23;    Christie  '"Thulin    v.    Anderson,     154     111. 

v.  Herrick,  1  Barb.  Ch.  (N.  Y.)  254;  App.  41. 
Grant  v.   Duane,   9   Johns.    (N.   Y.) 
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estate.^^  Those  having  merely  future  contingent  interests  are  not  nec- 
essary parties,  if  tlie  person  who  has  the  first  estate  of  inheritance  is 
before  the  court.  If  the  estate  is  entailed,  it  is  sufficient  to  make  the 
first  tenant  in  tail  in  esse  a  party  if  there  are  no  prior  estates.^*  This 
is  upon  the  principle  of  representation.  "The  first  tenant  in  tail," 
says  Lord  Camden,  "is  sufficient;  he  sustains  the  interests  of  every- 
body :  those  in  remainder  are  considered  ciphers.'"^^ 

But  it  is  not  enough  to  make  the  persons  holding  the  life  interest  in 
the  mortgaged  premises  parties  to  the  bill  without  joining  any  one 
having  a  remainder  in  fee ;  as  in  case  the  mortgagor  makes  a  devise  of 
the  premises  to  trustees  in  trust  for  his  children  for  life,  remainder  in 
fee  to  his  grandchildren :  the  latter  must  be  made  parties  in  order  to 
cut  off  their  right  of  redemption.  The  trustees  can  not  represent  the 
whole  estate.""  Holders  of  vested  remainders  in  a  share  of  an  estate 
devised  in  trust  to  pay  the  income  to  the  testator's  son  for  life  and 
divide  the  principal  among  his  children,  are  not  represented  by  the 
trustee  in  foreclosure,  so  as  to  cut  off  their  rights  in  the  premises."^ 

After  a  conveyance  of  lands  subject  to  mortgage  in  trust  for  the 
benefit  of  children,  both  those  in  being  and  those  to  be  born,  all  the 
children  in  esse  at  the  time  of  the  filing  of  a  bill  of  foreclosure  should 

■"  Clark  V.   Reyburn,   8  Wall.    (U.  v.  Rees,  1  De  G.,  M.  &  G.  393;  Hop- 

S.)    318,   19   L.   ed.   354;    Wilson  v.  kins  v.   Hopkins,   1   Atk.   581,   590; 

Russ,   17    Fla.    691;    Townshend   v.  Fishwick  v.  Lowe,  1  Cox  411;    Ker- 

Prommer,  125  N.  Y.  446,  26  N.   B.  rick   v.    Safferey,    7    Sim.    317.      In 

805;     United    States    Trust    Co.    v.  Gore  v.  Stacpoole,  1  Dow  30,  Lord 

Roche,  116  N.  Y.  120,  22  N.  E.  265;  Eldon  said  that  the  Intermediate  re- 

Goebel  v.  Iffla,  111  N.  Y.  170,  18  N.  maindermen    for    life    ought   to    be 

E.  649;  Lockman  v.  Reilly,  95  N.  Y.  brought  before  the  court  in  order  to 

64;    Brevoort  v.  Brevoort,  70  N.  Y.  give  them  an  opportunity  to  pay  off 

136;   Rathbone  v.  Hooney,  58  N.  Y.  the  mortgage. 

463; Hodges  V.  Walker,  76  App.  Div.  '^Williamson    v.    Field,    2    Saudf. 

(N.  Y.)  305,  78  N.  Y.  S.  447;   Curtis  Ch.   (N.  Y.)   533;   Yates  v.  Hambly, 

V.  Murphy,  58  N.  Y.  Super.  Ct.  292,  2    Atk.    237;    Fishwick   v.    Lowe,   1 

33  N.  Y.   St.  799,  11  N.  Y.   S.   726,  Cox   411;    Lloyd   v.    Johnes,   9   Ves. 

affd.  129  N.  Y.  645,  29  N.  E.  1031;  37;    Giffard  v.  Hort,  1   Sch.  &  Lef. 

Eschman  v.  Alt,  4  Misc.  305,  24  N.  386,   408;    Roscarrick   v.    Barton,   1 

Y.   S.  763;    Nodine  v.   Greenfield,  7  Ch.    Cas.    217;    Piatt   v.    Sprigg,    2 

Paige  (N.  Y.)  544,  34  Am.  Dec.  363;  Vern.  303. 

Dye  V.  Giou,  6  Ohio  Dec.  623,  7  Am.  "^Reynoldson    v.    Perkins,    Ambl. 

L.  Rec.  144;   Rutledge  v.  Fishburne,  564. 

66  S.  Car.  155,  44  S.  E.  564,  97  Am.  "  Leggett  v.  Mut.  Life  Ins.  Co.,  64 

St.  757.     See  also  Pinkney  v.  Weav-  Barb.     (N.    Y.)     23,    36.      See    also 

er,  115  111.  App.  582,  216  111.  185,  74  Hodges  v.  Walker,  76  App.  Div.  N. 

N.  E.  714;  Gore  v.  Stacpoole,  1  Dow  Y.  305,  78  N.  Y.  S.  447. 

18,31;  Reynoldson  V.  Perkins,  Ambl.  ""Levy  v.  Levy,  79  Hun    (N.  Y.) 

564;    Eagle  F.   Ins.  Co.  v.  Cammet,  290,  60  N.  Y.   St.   561,  29  N.  Y.  S. 

2    Edw.    Ch.    127;    Cholmondeley   v.  384,  31  Abb.  N.  Cas.  (N.  Y.)  468. 
Clinton,  2  Jac.  &  W.  133;   Chappell 


nor 
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be  made  parties.     A  decree  against  the  trustee  alone  does  not  take 
away  their  right  to  redeem.*^ 

§  1402.  Mortgagor  a  necessary  party. — The  mortgagor,  if  he  re- 
inains  the  owner  of  the  equity  of  redemption,  is  a  necessary  party  to  a 
foreclosure  suit,  because  without  his  presence  the  primary  object  of 
the  suit,  a  decree  of  foreclosure  or  sale,  can  not  be  obtained."^  Where 
there  are  two  or  more  mortgagors,  they  are  all  necessary  defendants, 
since  one  can  not  represent  the  others."* 

Even  if  the  mortgagor  has  wholly  parted  with  his  interest  in  the 
premises  he  should  be  made  a  party  to  the  bill,  if  a  judgment  is  sought 
against  him  for  any  deficiency  of  the  debt  that  may  remain  after 
applying  to  it  the  proceeds  of  the  sale.''^    Therefore,  where  the  laws 


°=  Clark  v.  Reybum,  8  Wall.  (U. 
S.)  318,  19  L.  ed.  354. 

""Harvey  v.  Thornton,  14  111.  217; 
Lane  v.  Erskine,  13  111.  501,  503; 
Richards  v.  Thompson,  43  Kans. 
209,  23  Pac.  106;  Hughes  v.  Patter- 
son, 23  La.  Ann.  679;  Raynor  v. 
Selmes,  52  N.  Y.  579;  Griswold  v. 
Fowler,  6  Ahb.  Pr.  (N.  Y.)  113; 
Reed  v.  Marble,  10  Paige  (N.  Y.) 
409;  Farmer  v.  Curtis,  2  Sim.  466; 
Fell  V.  Brown,  2  Bro.  Ch.  276;  Palk 
V.  Clinton,  12  Ves.  48;  Caddick  v. 
Cook,  32  Beav.  70;  Story  Eq.  PI. 
§  197.  In  a  few  cases  the  mort- 
gagor has  been  spoken  of  as  a  prop- 
er party  merely.  Semple  v.  Lee,  13 
Iowa  304;  Sumner  v.  Coleman,  20 
Ind.  486.  But  it  is  conceived  that 
this  is  an  inaccuracy  in  the  use  of 
terms.  In  Kay  v.  Whittaker,  44  N. 
Y.  565,  572,  Hunt,  J.,  said,  obviously 
with  reference  to  the  case  of  the 
mortgagor's  still  remaining  the  own- 
er of  the  equity :  "To  sustain  a  fore- 
closure suirt,  the  mortgagor  is  a  nec- 
essary party,  and  generally  the  only 
necessary  one.  Others  may  be 
joined  if  it  is  desired  to  cut  off  their 
interests,  as  a  wife,  a  subsequent 
purchaser,  or  subsequent  mortgagee. 
They  are  not  indispensable  parties. 
The  action  is  good  without  them; 
and  the  only  effect  of  their  absence 
is  that  their  interests  are  not  affect- 
ed by  the  proceeding."  "There  is 
no  doubt  that  the  owner  of  the  eq- 
uity of  redemption  is  a  necessary 
party  to  a  suit  for  the  foreclosure 
of  a  mortgage.    The  mere  statement 


of  this  proposition  is  sufiBcient  to 
show  its  correctness,  without  the  ci- 
tation of  any  authorities  in  its  sup- 
port. The  action  is  brought  for  the 
express  purpose  of  foreclosing  the 
equitable  estate  and  right  to  redeem 
remaining  against  the  mortgage, 
and  of  transferring  to  the  mort- 
gagee, or  under  our  practice,  to  the 
purchaser,  at  a  sale  by  virtue  of 
the  decree,  a  complete  legal  title  to 
the  mortgaged  premises.  The  very 
object  of  the  proceeding  would, 
therefore,  be  completely  defeated  if 
the  owner  of  the  equity  of  redemp- 
tion were  not  a  party.  No  title 
could  be  made  that  would  not  be 
defeasible  by  the  person  in  whom 
this  equity  of  redeeming  the  mort- 
gage remained,  not  barred  or  de- 
stroyed." Hall  V.  Nelson,  23  Barb. 
(N.  Y.)  88,  14  How.  Pr.  32.  See 
also  Buckner  v.  Sessions,  27  Ark. 
219;  Cox  V.  Vickers,  35  Ind.  27; 
Lenox  v.  Reed,  12  Kans.  223,  228; 
Champlin  v.  Foster,  7  B.  Mon.  (Ky.) 
104;  Watson  v.  Spence,  20  Wend. 
(N.  Y.)   260. 

"Stucker  v.  Stucker,  3  J.  J. 
Marsh.  (Ky.)  301. 

""Heyman  v.  Lowell,  23  Cal.  106; 
Petry  v.  Ambrosher,  100  Ind.  510; 
Stevens  v.  Campbell,  21  Ind.  471; 
Shaw  V.  Hoadley,  8  Blackf.  (Ind.) 
165;  ^tna  Life  Ins.  Co.  v.  Stryker, 
38  Ind.  App.  312,  78  N.  E.  245;  Will- 
iams V.  Meeker,  29  Iowa  292,  294; 
Huston  V.  Stringham,  21  Iowa  36; 
Semple  v.  Lee,  13  Iowa  304;  John- 
son V.  Monell,  13  Iowa  300;  Murray 
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provide  for  a  judgment  for  such  deficiency,  he  is  always  a  proper 
party,  though  not  a  necessary  one,  after  he  has  conveyed  his  interest, 
so  far  as  effecting  a  complete  foreclosure  of  the  equity  of  redemption 
is  concerned.  If  no  personal  judgment  is  sought  against  the  mort- 
gagor, or  none  can  be  liad,  he  should  not  be  made  a  party  to  the  bill 
after  he  has  ceased  to  have  any  interest  in  the  subject  of  the  mort- 
gage."" A  mortgagee  has  been  held  a  necessary  party  in  a  suit  to 
foreclose  filed  against  his  grantee."' 

§  1403.  Mortgagor  retaining  an  interest. — ^If  the  mortgagor  re- 
tains an  interest  in  the  property,  such  that  he  may  again  become  pos- 
sessed of  the  equity  of  redemption,  he  must  be  made  a  party;  as,  for 
instance,  if  there  has  been  a  voidable  or  irregular  sale  of  his  equity 
under  a  subsequent  mortgage."*  It  would  seem  that  until  he  has  ac- 
tually voided  the  sale  the  purchaser  might  properly  be  regarded  as  the 
necessary  party  to  the  suit,  because  he  would  be  the  apparent  holder 
of  the  equity  of  redemption ;  and  that  the  mortgagor  would  be  a  proper 
party  only  by  reason  of  his  possible  right  to  redeem.  Although  a 
mortgagor  has  entered  into  a  binding  contract  to  convey  the  property, 
he  is  not  a  necessary  party  until  he  actually  makes  the  conveyance. 
The  person  contracting  to  purchase  is,  however,  a  proper  party;  and 
the  court  may  even  order  him  to  be  brought  in  before  entering  a 
decree."" 

A  valid  and  complete  sale  of  the  mortgagor's  interest  upon  execution 
does  away  with  the  necessity  of  making  him  a  party  as  effectually  as  a 

T.  Catlett,  4  Greene  (Iowa)  108;  entry  of  judgment  shall  be  deferred, 
Worthington  v.  Lee,  2  Bland  (Md.)  or  that  judgment  may  be  opened  if 
678;  Miller  v.  Thompson,  34  Mich,  the  defendant  appears  within  a  lim- 
10;  Michigan  Ins.  Co.  v.  Brown,  11  ited  time.  See  Brown  v.  Conger,  10 
Mich.  265;  Chester  v.  King,  2  N.  J.  Nebr.  236,  4  N.  W.  1009. 
Eq.  405;  Vreeland  v.  Loubat,  2  N.  ™  Inge  v.  Boardman,  2  Ala.  331; 
J.  Bq.  104;  Van  Nest  v.  Latson,  19  Wilkins  v.  Wilkins,  4  Port.  (Ala.) 
Barb.  (N.  Y.)  604;  Bigelow  v.  Bush,  245;  Broome  v.  Beers,  6  Conn.  198; 
6  Paige  (N.  Y.)  343;  Root  v.  Swift  v.  Edson,  5  Conn.  531;  Ste- 
Wright,  21  Hun  (N.  Y.)  344,  348,  vens  v.  Campbell,  21  Ind.  471;  Burk- 
revd.  84  N.  Y.  72,  38  Am.  Rep.  495;  ham  v.  Beaver,  17  Ind.  367;  Ash- 
Moore  v.  Starts,  1  Ohio  St.  369;  more  v.  McDonnell,  39  Kans.  669,  16 
Delaplaine  v.  Lewis,  19  Wis.  476;  Pac.  687;  Jones  v.  Lapham,  15 
Cord  V.  Hirsch,  17  Wis.  403.  If  the  Kans.  540;  Brown  v.  Stead,  5  Sim. 
mortgagor  be  not  a  resident  of  the  535. 

state,   service  must  be  had   in  the  "'Morgan    v.    Magoffin,     2     Bibb. 

manner  provided  by  statute  for  serv-  (Ky.)  395. 

ice  upon  absent  defendants,  or,  in  ""  Merritt   v.   Phenix,   48    Ala.    87. 

the  absence  of  such  statute,  in  the  See   also  Huston  v.   Stringham,   21 

manner    ordered    by    court.     When  Iowa  36. 

service  is  made  by  publication,  it  Is  "  Crooke    v.    O'Higglns,    14   How. 

generally   provided   either   that   an  Pr.  (N.  Y.)  154. 
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voluntary  sale  ■would.  But  during  the  period  of  redemption  after  a  sale 
of  the  mortgagor's  interest  under  execution,  the  mortgagor  has  been 
held  a  necessary  party  defendant.'"  A  purchaser  at  a  sheriff's  sale  un- 
der an  execution  is  also  a  necessary  party.'^  But  where  the  execution 
sale  is  held  pending  foreclosure,  the  plaintiff  is  not  bound  to  bring  in 
the  purchaser  by  a  supplemental  bill;  and  the  purchaser  must  inter- 
vene on  his  own  application,  if  he  desires  to  be  a  party.''^ 

In  some  cases  it  has  been  held  that  the  circumstance  that  the  mort- 
gagor has  conveyed  the  premises  by  a  warranty  deed  gives  him  a  suffi- 
cient interest  in  a  suit  to  foreclose  the  mortgage  to  authorize  his  being 
made  a  party  defendant.''^  But  these  decisions  are  not  generally  sus- 
tained. The  mortgagor,  however,  is  presumed  to  retain  his  interest  in 
the  property,  and  to  be  a  necessary  party,  unless  the  bill  discloses  a 
state  of  facts  which  render  it  unnecessary  to  make  him  a  party.'*  The 
grantor  in  an  absolute  deed,  intended  as  a  mortgage,  is  not  a  necessary 
party  when  the  defeasance  is  executed  to  another,  to  secure  whose  debt 
the  deed  was  made.  He  is  a  proper  party,  though  generally  he  may  be 
omitted.  If  the  complainant,  however,  has  any  doubt  of  the  validity 
of  the  conveyance,  he  may  very  properly  join  him  to  set  the  doubt  at 
rest.'^ 

§  1404.     Mortgagor  without  interest  not  a  necessary  party. — The 

mortgagor,  after  he  has  conveyed  the  whole  of  the  premises  mortgaged, 
is  not  a  necessary  party  to  the  suit ;  nor  indeed,  is  he  a  proper  party, 
unless  a  personal  judgment  for  any  deficiency  there  may  be,  after  ap- 
plying the  property  to  the  debt,  is  sought  against  him.'^    The  decree 

"Mims  V.  Mims,  35  Ala.  23.     See  Rep.  375;  Mims  v.  Mims,  35  Ala.  23; 

also  Hallock  v.  Smith,  4  Johns.  Ch.  Gutzelt  v.   Pennie,   98   Cal.   327,   33 

(N   Y.)  649.  Pac.  199;   Hlbernia  Savings  &  Loan 

"Smith  V.  Moore,  73  Ind.  388;  Soc.  v.  Herbert,  53  Cal.  375;  Horn 
Byington  v.  Walsh,  11  Iowa  27.  See  v.  Jones,  28  Cal.  194;  Boggs  v.  Fow- 
also  Jewett  v.  Tomlinson,  137  Ind.  ler,  16  Cal.  559,  76  Am.  Dec.  561; 
326  36  N  B  1106;  N.  Y.  Code  Civ.  Empire  Ranch  &c.  Co.  v.  Gibson,  23 
Pro'c  §§  1440,  1441,  1448;  Bisbee  v.  Colo.  App.  476,  130  Pac.  615;  De- 
Carey  17  Wash.  224,  49  Pac.  220.  Cunto  v.  Johnson,  18  Colo.  App.  220, 

"Bennett    v     Calhoun    Loan    &c.  70  Pac.  955;  Swift  v.  Edson,  5  Conn. 

Assn.,  9  Rich.  Eq.   (S.  Car.)  163.  531;    Hinson   v.    Gammon,    61    Fla. 

"Huston  V    Stringham,   21   Iowa  641,   54   So.   374,  Ann.   Cas.   1913  A, 

36-Giffordv  Workman,  15  Iowa  34.  83;    Brockway   v.   McClun,   243    111. 

" Kunkel  V   Markell,  26  Md.  390.  196,     90     N.     E.     374;      Stiger     v. 

"Weed  V.  Stevenson,  Clarke   (N.  Bent,     111     III.     328;     Curtiss     v. 

Y)  166  Brown,     29     111.     201;     Armstrong 

'» Townsend  Sav.  Bank  v.  Epping,  v.  Hufty,  156  Ind.  606,  55  N.  B. 
3  Woods  (V  S.)  390;  Grove  v.  443,  60  N.  E.  1080;  West  v.  Mil- 
Grove  93  Fed.  865;  Stevens  v.  Per-  ler,  125  Ind.  70,  25  N.  E.  143;  Watts 
ry  48  Fed  7;  Boutwell  v.  Steiner,  v.  Julian,  122  Ind.  124,  23  N.  B. 
84  Ala    307    4   So.  184,  5  Am.  St.  698;  Hammons  v.  Bigelow,  115  Ind. 
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is  conclusive  upon  the  title  without  him.'''  Neither  are  the  heirs  of 
such  a  mortgagor  who  has  conveyed  away  the  premises  necessary  par- 
ties/* nor  are  his  personal  representatives/'  or  his  wife.*" 

Although  the  rule  is  well  established  that  a  former  owner  and  mort- 
gagor is  not  a  necessary  party,  the  courts  have  frequently  described 


363,  17  N.  B.  192;  Bennett  v.  Mat- 
tingly,  110  Ind.  197,  10  N.  E.  299; 
Petry  v.  Ambrosher,  100  Ind.  510; 
Curtis  v.  Gooding,  99  Ind.  45;  Davis 
v.  Hardy,  76  Ind.  272;  Stevens  v. 
Campbell,  21  Ind.  471;  Burkham  v. 
Beaver,  17  Ind.  367;  Fitzgerald  v. 
Flanagan,  155  Iowa  217,  135  N.  W. 
738,  Ann.  Cas.  1914  C,  1104;  Watts 
V.  Creighton,  85  Iowa  154,  52  N.  W. 
12;  Johnson  v.  Foster,  68  Iowa  140, 
26  N.  W.  39;  Barrett  v.  Blackmar, 
47  Iowa  565;  Johnson  v.  Monell,  13 
Iowa  300;  Ashmore  v.  McDonnell, 
39  Kans.  669,  18  Pac.  821;  Pinch 
v.  Magill,  37  Kans.  761,  15  Pac.  907; 
Jones  V.  Lapham,  15  Kans.  540; 
Henderson  v.  New  England  Loan  & 
Trust  Co.,  6  Kans.  App.  279,  283,  51 
Pac.  61;  Bailey  v.  Myrick,  36  Maine 
50;  True  v.  Haley,  24  Maine  297; 
Miller  v.  Thompson,  34  Mich.  10; 
Osborne  v.  Crump,  57  Miss.  622; 
McCauley  v.  Brady,  123  Mo.  App. 
558,  100  S.  W.  541;  Munger  v. 
Beard,  87  Nebr.  527,  127  N.  W.  872; 
Johnes  v.  Cutwater,  55  N.  J.  Eq. 
398,  36  Atl.  483;  Andrews  v.  Stelle, 
22  N.  J.  Eq.  478;  Woodruff  v.  De- 
pue,  14  N.  J.  Eq.  168;  Harrison  v. 
Johnson,  18  N.  J.  Eq.  420,  revd.  19 
N.  J.  Eq.  488;  Daly  v.  Burchell,  13 
Abb.  Pr.  (N.  S.)  (N.  Y.)  264;  Gris- 
wold  V.  Fowler,  6  Abb.  Pr.  (N.  Y.) 
113;  Heidgerd  v.  Cunningham,  135 
App.  Div.  414,  119  N.  Y.  S.  921;  Van 
Nest  V.  Latson,  19  Barb.  (N.  Y.) 
604;  Cherry  v.  Monro,  2  Barb.  Ch. 
(.V.  Y.)  618;  Drury  v.  Clark,  16 
How.  Pr.  (N.  Y.)  424;  Crooke  v. 
D'Higgins,  14  How.  Pr.  (N.  Y.)  154; 
Bram  v.  Bram,  34  Hun  (N.  Y.)  487, 
491;  Root  V.  Wright,  21  Hun  (N. 
Y.)  344;  Whitney  v.  McKinney,  7 
Johns.  Ch.  (N.  Y.)  144;  Bigelow  v. 
Bush,  6  Paige  (N.  Y.)  343;  Bernard 
V.  Shemwell,  139  N.  Car.  446,  52  S. 
E.  64;  McGuffey  v.  Finley,  20  Ohio 
474;  Grant  v.  Ludlow,  8  Ohio  St.  1; 
Broamell  v.  Anderson    (Pa),  8  Atl. 


764,  5  Sad.  142;  Wright  v.  Eaves, 
10  Rich.  Eq.  (S.  Car.)  582;  Jones 
V.  Smith,  55  Tex.  383;  Patterson  v. 
Allen,  50  Tex.  23 ;  Buchanan  v.  Mon- 
roe, 22  Tex.  537;  Phelps  v.  Farmers' 
Nat.  Bank  (Tex.  Civ.  App.),  56  S. 
W.  1003;  Ferryman  v.  Smith  (Tex. 
Civ.  App.),  32  S.  W.  349;  Puckett 
V.  Reed,  3  Tex.  Civ.  App.  350,  22  S. 
W.  515;  Kinsley  v.  Scott,  58  Vt.  470, 
5  Atl.  390;  Miner  v.  Smith,  53  Vt. 
551;  Soule  v.  Albee,  31  Vt.  142; 
James  v.  Brainard  &c.  Co.,  64  Wash. 
175,  116  Pac.  633;  Delaplaine  v. 
Lewis,  19  Wis.  476;  Heard  v.  Mc- 
Kinney, 1  Posey,  Unrep.  Cas.  83. 

"  Gutzeit  V.  Pennie,  98  Cal.  327,  33 
Pac.  199;  Hibernia  Soc.  v.  Herbert, 
53  Cal.  375;  Schadt  v.  Heppe,  45 
Cal.  437;  Goodenow  v.  Ewer,  16  Cal. 
461;  Belloc  v.  Rogers,  9  Cal.  123; 
Swift  v.  Bdson,  5  Conn.  531;  Ste- 
vens V.  Campbell,  21  Ind.  471;  John- 
son V.  Monell,  13  Iowa  300;  Drury 
V.  Clark,  16  How.  Pr.  (N.  Y.)  424; 
Daly  V.  Burchell,  13  Abb.  Pr.  (N. 
S.)  (N.  Y.)  264;  Soule  y.  Albee,  31 
Vt.  l42;  Delaplaine  v.  Lewis,  19 
Wis.  476;  Cord  v.  Hirsch,  17  Wis. 
403. 

"Wilkins  v.  Wilkins,  4  Port. 
(Ala.)  245;  Mims  v.  Mims,  35  Ala. 
23;  Batre  v.  Auze,  5  Ala.  173;  Med- 
ley V.  Elliott,  62  111.  532;  Fitzgerald 
V.  Flanagan,  155  Iowa  217,  135  N. 
W.  738,  Ann.  Cas.  1914  C,  1104; 
Daly  V.  Burchell,  13  Abb.  Pr.  (N. 
S.)    CN.  Y.)   264. 

""  Gutzeit  V.  Pennie,  98  Cal.  327,  33 
Pac.  199;  Hibernia  Sav.  &c.  Sec.  v. 
Herbert,  53  Cal.  375;  Medley  v.  El- 
liott, 62  111.  532;  Fitzgerald  v.  Flan- 
agan, 155  Iowa  217,  135  N.  W.  738, 
Ann.  Cas.  1914  C,  1104;  Rickards  v. 
Hutchinson,  18  Nev.  215,  2  Pac.  52; 
Leonard  v.  Morris,  9  Paige  (N.  Y.) 
90;  Wright  v.  Eaves,  10  Rich.  Eq. 
(S.  Car.)  B82.  See  also  Bryce  v. 
Bowers,  11  Rich.  Eq.  (S.  Car.)  41. 

=»  Stiger  V.  Bent,  111  111.  328. 
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him  as  a  proper  party.^^  Thus,  where  a  personal  judgment  is  sought 
against  the  mortgagor,  he  is  so  far  a  proper  party  that  this  judgment 
is  conclusive  against  him  in  any  future  litigation  between  the  same 
parties,  and  he  may  take  an  appeal  from  it.*^  If  he  is  not  made  a 
party,  and  no  one  under  him  has  become  personally  liable  for  the  debt, 
the  decree,  after  finding  the  amount  of  the  debt,  can  merely  direct  a 
sale  of  the  premises  in  satisfaction  of  the  debt.^^  And  such  would  be 
the  case,  also,  when  the  debt  is  barred  by  the  statute  of  limitations, 
although  he  is  made  a  party.**  A  mortgagor  who  has  conveyed  away 
the  mortgaged  premises  may  afterward  purchase  and  take  an  assign- 
ment of  the  mortgage  and  foreclose  it  against  his  own  grantee,  who  as- 
sumed payment  of  the  mortgage  debt.'^  The  fact  that  the  mortgagors 
conveyed  away  their  equity  of  redemption,  pending  foreclosure,  does 
not  preclude  them  from  defending  on  the  ground  that  the  note  and 
mortgage  were  procured  by  the  mortgagee's  false  representations  con- 
cerning the  value  of  the  mortgaged  property,  and  they  are  proper  par- 
ties.*^ 

A  mortgagor  who  has  conveyed  the  mortgaged  land  by  a  deed  of 
general  warranty  may  be  made  a  party  and  is  entitled  to  intervene 
for  the  purpose  pleading  usury  or  setting  up  some  other  defense.*^ 

§  1405.     Mortgagor  retaining  partial  interest — Partition. — If  the 

mortgagor  continues  to  own  any  part  or  interest  in  the  title  mort- 
gaged, he  is  as  necessary  a  party  to  foreclosure  as  he  would  be  if  he 
continued  to  own  the  whole.**  If  the  mortgagor  has  conveyed  away 
only  a  portion  of  the  premises,  and  remains  owner  of  the  residue,  he 
may  still  be  regarded  as  a  necessary  party,  and  the  purchaser  of  the 
part  only  a  proper  one,  because  a  decree  against  the  mortgagor  alone 
would  have  something  to  act  upon,  and  a  decree  against  the  purchaser 
of  a  portion  of  the  property  is  not  indispensable,  though  the  portion 

«^Petry   v.    Ambrosher,    100    Ind.  Mich.  265.    See  also  Rhodes  v.  Bv- 

510;    Miller  v.  Thompson,  34  Mich,  ans,  Clarke  (N.  Y.)   168. 

10;  Vreeland  v.  Loubat,  2  N.  J.  Eq.  ==  Beach    v.    Waite,    21    Cal.    App. 

104;    Root  v.   Wright,   21   Hun    (N.  304,  131  Pac.  880. 

Y.)    344,  revd.  84  N.  Y.  72,  38  Am.  ™  Davis  v.  Wardowski,  164  Mich. 

Rep.   495;    Delaplaine  v.   Lewis,   19  561,  129  N.  W.  886. 

Wis    476      See  also  Townsend  Sav.  «' Huston   v.    Stringham,   21   Iowa 

Bank  v.   Epping,  3  Woods    (U.   S.)  36;    Gifford   v.   Workman,   15    Iowa 

390     But  see  Crowe  v.  Malba  Land  34;  Pitman  v.  Ireland,  64  Nebr.  675. 

Co    76  Misc.  676,  135  N.  Y.  S.  454.  See  also   De   Cunto  v.  Johnson,   18 

'2' Andrews  v.  Stella,  22  N.  J.  Eq.  Colo.  App.  220,  70  Pac.  955. 

473  'srpg^yloj.  y    Porter,  7  Mass.   355; 

»»' Jones  v.  Lapham.  15  Kans.  540.  Spiller    v.    Splller,    2    N.    Car.    (1 

s*Mich.    Ins.    Co.    v.    Brown,    11  Hayw.)  482. 
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sold  to  him  would  remain  unaffected  if  he  was  not  made  a  party.*"  To 
bind  him  he  must  be  made  a  party.®" 

A  mortgage  by  a  tenant  in  common  conveying  his  undivided  in- 
terest in  real  property  does  not  affect  the  rights  of  his  cotenants  ;°^  and 
can  not  be  enforced  against  the  mortgagor's  part  of  the  premises,  until 
actual  division  of  the  land  by  commissioners  and  a  decree  adjudging 
the  mortgage  a  lien  upon  his  part."'' 

A  partition  of  the  estate  subsequent  to  the  mortgage  affects  the 
mortgagee  so  far  only  that  he  must  see  that  all  persons  who  become  in- 
terested in  the  property  by  the  partition  shall  be  made  parties  to  the 
proceedings  to  foreclose.  After  a  decree  in  partition,  adjudging  a 
mortgage  to  be  a  lien  upon  a  divided  instead  of  an  undivided  part  of 
the  premises,  the  mortgagee's  remedy  is  confined  exclusively  to  the 
share  apportioned  to  his  mortgagor."' 

§  1406.  Purchaser  of  equity  of  redemption. — The  owner  of  the 
equity  of  redemption  by  purchase  from  the  mortgagor  is,  of  course,  an 
essential  party  to  a  bill  to  bar  the  equity  by  foreclosure."*    Such  owner 


^Mims  v.  Mjms,  35  Ala.  23; 
Douglass  v.  Bishop,  27  Iowa  214, 
216;  Hull  V.  Lyon,  27  Mo.  570; 
Crenshaw  v.  Tha<;kston,  14  S.  Car. 
437. 

"Woodward  v.  Brown,  119  Cal. 
283,  51  Pac.  2,  63  Am.  St.  Rep.  108. 

»i  Marks  v.  Sewall,  120  Mass.  174. 

"^  Hatch  V.  Kimball,  14  Maine  9; 
Rich  V.  Lord,  18  Pick.  (Mass.)  322; 
Colton  V.  Smith,  11  Pick.  (Mass.) 
311,  22  Am.  Dec.  375;  Raid  v.  Gard- 
ner, 65  N.  Y.  578;  Stewart  v.  Alle- 
gheny National  Bank,  101  Pa.  St. 
342. 

=°  Kline  v.  McGuckin,  24  N.  J.  Eq. 
411.  See  also  Loomis  v.  Riley,  24 
111.  307;  Williams  v.  Perry,  20  Ind. 
437,  83  Am.  Dee.  327;  Hammond  v. 
Perry,  38  Iowa  217;  Cornell  v.  Pres- 
cott,  2  Barb.  (N.  Y.)  16. 

^  Centerville  v.  Fidelity  Trust  &c. 
Co.,  118  Fed.  332,  55  C.  C.  A.  348; 
Capehart  v.  McGahey,  132  Ala.  334; 
Tutwiler  v.  Dunlap,  71  Ala.  126; 
Merritt  v.  Phenix,  48  Ala.  87;  Hall 
V.  Huggins,  19  Ala.  200;  Goodwin 
V.  Tyrrell,  8  Ariz.  238,  71  Pac.  906; 
Johns  V.  Wilson,  6  Ariz.  125,  53  Pac. 
583,  affid.  180  U.  S.  440,  45  L.  ed. 
613,  21  Sup.  Ct.  445;  Porter  v.  Mul- 
ler,  65  Cal.  512,  4  Pac.  531;  Blud- 
worth  V.  Lake,  33  Cal.  265;  Skinner 


V.  Buck,  29  Cal.  253;  Boggs  v.  Har- 
grave,  16  Cal.  559,  76  Am.  Dec.  561; 
De  Leon  v.  Higuera,  15  Cal.  483; 
Luning  v.  Brady,  10  Cal.  265;  Wil- 
son V.  Dahler,  9  Cal.  App.  500,  99 
Pac.  723;  Jordan  v.  Sayre,  24  Fla. 
1,  3  So.  329,  10  So.  823;  Matheson 
V.  Thompson,  20  Fla.  790;  Coker  v. 
Smith,  63  Ga.  517;  Alsup  v.  Stew- 
art, 194  111.  595,  62  N.  E.  795;  Walk- 
er v.  Warner,  179  111.  16,  53  N.  E. 
594,  70  Am.  St.  85;  Jeneson  v.  Jene- 
son,  66  111.  259;  Ohling  v.  Luitjens, 
32  111.  23;  Armstrong  v.  Hufty,  156 
Ind.  606,  55  N.  E.  443,  60  N.  E.  1080; 
Browning  v.  Smith,  139  Ind.  280,  37 
N.  E.  540;  Fowler  v.  Lilly,  122  Ind. 
297,  23  N.  E.  767;  Watts  v.  Julian, 
122  Ind.  124,  23  N.  E.  698;  Daugh- 
erty  v.  Deardorf,  107  Ind.  527,  8  N. 
E.  296;  Retry  v.  Ambrosher,  100 
Ind.  510;  Curtis  v.  Gooding,  99  Ind. 
45;  Travellers'  Ins.  Co.  v.  Patten, 
98  Ind.  209;  Searle  v.  Whipperman, 
79  Ind.  424;  Mark  v.  Murphy,  76 
Ind.  534;  Lenox  v.  Reed,  12  Kans. 
223;  Roney  v.  Bell,  9  Dana  (Ky.)  3; 
Bailey  v.  Myrick,  36  Maine  50; 
Learned  v.  Foster,  117  Mass.  365; 
Roche  V.  Farnsworth,  106  Mass. 
509;  Campbell  v.  Bemis,  16  Gray 
(Mass.)  485;  Thayer  v.  Smith,  17 
Mass.   429;    Putnam   v.   Putnam.   4 


1113 


PKOPEK  PARTIES  DEFENDANT 


§  1406 


is  in  fact  the  only  necessary  party  defendant,"'  and  suit  to  foreclose 
the  mortgage  may  be  brought  against  the  grantee  purchasing  the 
mortgaged  premises  without  joining  the  mortgagor.'"  Equally  ■with 
the  mortgagor  he  is  unaffected  by  any  foreclosure  proceeding  to  which 
he  is  not  made  a  party,''^  and,  moreover,  the  decree  is  generally  re- 
garded as  void."'  It  does  not  matter  that  the  decree  taken  against 
him,  as  upon  a  default,  falsely  recites  that  he  "was  duly  served  with 
notice  and  brought  into  court."""  If  he  has  assumed  the  payment  of 
the  mortgage,  there  is  a  double  reason  for  making  him  a  party,  since 


Pick.  (Mass.)  139;  Nichols  v.  Ran- 
dall, 5  Minn.  304,  308;  Wolf  v.  Ban- 
ning, 3  Minn.  202,  204;  Merrlman  v. 
Hyde,  9  Nebr.  113,  2  N.  W.  218; 
Brundred  v.  "Walker,  12  N.  J.  Eq. 
140;  Raynor  v.  Selmes,  52  N.  Y.  579; 
Miner  v.  Beekman,  50  N.  Y.  337,  344, 
14  Abb.  Prac.  (N.  S.)  1;  Winslow  v. 
Clark,  47  N.  Y.  261;  Robinson  v. 
Ryan,  25  N.  Y.  320;  Hall  v.  Nelson, 
14  How.  Pr.  (N.  Y.)  32;  Hall  v. 
Nelson,  23  Barb.  (N.  Y.)  88;  St. 
John  V.  Bumpstead,  17  Barb.  (N, 
Y.)  100;  Van  Slyke  v.  Shelden,  9 
Barb.  (N.  Y.)  278;  Reed  v.  Marble, 
10  Paige  (N.  Y.)  499;  Williamson 
V.  Field,  2  Sandf.  Ch.  (N.  Y.)  533; 
Watson  T.  Spence,  20  Wend.  (N. 
Y.)  260;  Childs  v.  Childs,  10  Ohio 
St.  339,  75  Am.  Dec.  512;  Poole  v. 
Garfield  L.  &c.  Co.,  4  Ohio  Dec.  504; 
Gillett  V.  Romig,  17  Okla.  324,  87 
Pac.  325;  Johnson  v.  White,  60  Ore. 
611,  119  Pac.  769;  Norton  v.  Lewis, 
3  S.  Car.  25;  Bradford  v.  Knowles, 
86  Tex.  505,  25  S.  W.  1117;  Schmeltz 
V.  Garey,  49  Tex.  49;  Morrow  v. 
Morgan,  48  Tex.  304;  Buchanan  v. 
Monroe,  22  Tex.  537;  Hatton  v.  Bo- 
dan  Lumber  Co.,  57  Tex.  Civ.  App. 
478,  123  S.  W.  163;  Opperman  v. 
McGowan  (Tex.  Civ.  App.),  50  S. 
W.  1078;  State  Bank  v.  Abbott,  20 
Wis.  570;  Cord  v.  Hirsch,  17  Wis. 
403;  Moore  v.  Cord,  14  Wis.  213; 
Stark  V.  Brown,  12  Wis.  572,  78  Am. 
Dec.  762;  Green  v.  Dixon,  9  Wis. 
532;  Hodson  v.  Treat,  7  Wis.  263; 
Peto  V.  Hammond,  29  Beav.  91; 
Maule  V.  Beaufort,  1  Russ.  349.  A 
city  which  purchased  and  took  pos- 
session of  waterworks,  subject  to  a 
mortgage  thereon  by  the  former 
owner,  is  a  necessary  party  to  the 
foreclosure  of  such  mortgage.    City 


of  Centerville  v.  Fidelity  Trust  &c. 
Co.,  118  Fed.  332,  55  C.  C.  A.  348. 
It  is  proper  to  make  any  one  claim- 
ing under  the  mortgagor  a  party  to 
foreclosure.  Hampshire  v.  Greeves, 
104  Tex.  620,  143  S.  W.  147,  affirm- 
ing (Civ.  App.  1910)  130  S.  W.  665. 
Purchasers  of  land  after  abatement 
of  a  foreclosure  suit,  though  taking 
with  notice,  should  be  made  parties 
on  revival.  Haines  v.  Perkins,  155 
Mich.  417,  119  N.  W.  439.  Contrary 
to  the  entire  list  of  authorities  and 
to  sound  principle,  it  was  held  in 
Sumner  v.  Coleman,  20  Ind.  486, 
and  in  Semple  v.  Lee,  13  Iowa  304; 
Cline  V.  Inlow,  14  Ind.  419,  that  the 
owner,  though  a  proper,  is  not  a 
necessary,  party  defendant. 

"'Carpenter  v.  Ingalls,  3  S.  Dak. 
49,  51  N.  W.  948.  Ordinarily,  the 
only  proper  parties  defendant  in 
foreclosure  are  the  mortgagor,  and 
persons  claiming  an  inferior  inter- 
est. De  Watteville  v.  Sims  (Okla.), 
146  Pac.  224. 

■»  California  Title  Ins.  &c.  Co.  v. 
Miller,  3  Cal.  App.  54,  84  Pac.  453. 

•^  Barrett  v.  Blackmar,  47  Iowa 
565;  Watts  v.  Julian,  122  Ind.  124, 
23  N.'  E.  698;  Oppermann  v.  Mc- 
Gown  (Tex.  Civ.  App.),  50  S.  W. 
1078. 

■«  Skinner  v.  Buck,  29  Cal.  253; 
Boggs  V.  Fowler,  16  Cal.  559,  76 
Am.  Dec.  561;  Watts  v.  Julian,  122 
Ind.  124,  23  N.  E.  698;  National 
Fire  Ins.  Co.  v.  McKay,  5  Abb.  Prac. 
(N.  S.)  445,  Sheld.  (N.  Y.)  138. 
But  see  Livingston  v.  New  England 
Mtg.  Security  Co.,  77  Ark.  379,  91 
S.  W.  752.    See  ante  §§  1394,  1402. 

"  Prazier  v.  Miles,  10  Nebr.  109,  4 
N.  W.  930. 
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he  has  thereby  become  the  principal  debtor,  and  the  mortgagor  only  a 
surety,  and  if  a  deficiency  judgment  is  sought,  it  must  first  be  ob- 
tained against  such  owner  of  the  equity  of  redemption.^  If  he  has 
assumed  only  a  portion  of  the  mortgage  debt,  he  is  liable  to  a  personal 
judgment  for  only  that  portion.^ 

Unless  the  owner  of  the  equity  of  redemption  is  made  a  party,  a 
purchaser  at  foreclosure  acquires  no  title  whatever  to  the  mortgaged 
premises,  although  the  mortgagor  and  subsequent  incumbrancers  may 
have  been  made  defendants.  Such  a  purchaser  remains  a  stranger  to 
the  title,  and  the  sale  operates  merely  as  an  equitable  assignment  of 
the  mortgage  to  him.^ 

One  who  is  the  owner  of  the  record  title  is  a  necessary  party  to  the 
suit,  though  he  disclaims  any  beneficial  ownership.*  And,  on  the 
other  hand,  the  real  owner  of  the  property,  though  not  holding  the 
record  title,  is  a  proper  party,  and  must  be  joined  upon  application  to 
become  a  defendant.^ 

If  the  purchaser  from  the  mortgagor  has  failed  to  place  his  title 
upon  record,  and  consequently  he  is  not  made  a  party  to  proceedings 
to  foreclose  the  mortgage,  the  mortgagor  being  made  a  party  defend- 
ant, the  foreclosure  sale  is  not  for  this  reason  void."  The  legal  title 
passed  by  the  sale,  but  the  owner  of  the  equity  not  made  a  party  is  en- 
titled to  redeem.'' 

The  purchaser  at  a  foreclosure  sale  under  a  junior  mortgage  is  not, 
prior  to  the  time  when  he  becomes  entitled  to  a  deed,  such  a  necessary 
party  to  a  suit  by  a  senior  mortgagee  as  to  make  the  decree  void.^ 

The  maker  of  a  note  secured  by  a  mortgage  upon  land  is  a  necessary 
party  in  an  action  to  recover  upon  the  note,  foreclose  the  mortgage, 
and  determine  adverse  claims  asserted  by  third  parties.'    An  indorser 

•Mudge  v.  Hull,  56  Kans.  314,  43  son  v.  Ryan,  25  N.  Y.  320;   Moore 

Pac.  242;  Curry  v.  Janlcke,  48  Kans.  v.  Cord,  14  Wis.  213. 

168,  29   Pac.   319;    Kimball  v."  Con-  "Watts  v.  Julian,  122  Ind.  124,  23 

ner,  3  Kans.  414;    Bishop  v.  Doug-  N.  B.  698;   McDonald  v.  McDonald, 

lass,  25  Wis.  696;    Green  v.  Dixon,  45  Mich.  44,  7  N.  W.  230;  Merriman 

9  Wis.  532.    See  this  last  case  for  a  v.  Hyde,  9  Nebr.  113,  2  N.  W.  218. 

general  statement  of  the  doctrine  as  '  Johnston  v.  Donvan,  106  N.  Y. 

to  parties.  269,  12  N.  E.  594,  12  N.  Y.  Civ.  Proc. 

'  Logan  V.  Smith,  70  Ind.  597.  315. 

^Kelgour  v.   Wood,    64    111.    345;  "Shippen    v.    Kimball,    47    Kans. 

Cutter  v.  Jones,  52   111.   84;    Curtis  173,  27  Pac.  913;   Murdock  v.  Leon- 

V.  Gooding,  99   Ind.   45;    Barrett  v.  ard,  15  Wash.  142,  45  Pac.  751. 

Blackmar,  47  Iowa  565,  571;   Doug-  '  Alsup  v.  Stewart,  194  111.  595,  62 

lass  V.   Bishop,  27   Iowa  214,  216;  N.  B.  795. 

Miner  v.   Beekman,   50   N.   Y.    337,  'Stanbrough  v.  Daniels,  77  Iowa 

344,  14  Abb.  Prac.   (N.  S.)  1;  Wins-  561,  42  N.  W.  443. 

low  V.  Clark,  47  N.  Y.  261;  Robin-  "Breed    v.    Higginbotham     (Tex. 

Civ.  App.),  141  S.  W.  164. 
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of  the  mortgage  note  may  be  made  a  party  for  the  purpose  of  enforc- 
ing his  liability,  but  except  for  this  purpose  he  is  not  a  necessary 
party.^" 

§  1406a.  Tax  purchasers. — A  purchaser  of  the  mortgaged  property 
at  a  tax  sale  is  a  proper  party  to  a  foreclosure  suit,  so  long  as  he  has 
not  acquired  a  title  superior  to  the  mortgage,  by  notice  to  the  mort- 
gagee to  redeem,  as  provided  by  statute  in  some  states.^^  But  pur- 
chasers in  possession  of  land  under  a  tax  title  superior  to  the  lien  of 
the  mortgage,  are  not  proper  parties  defendant,  in  foreclosure.^^  The 
holder  of  a  tax  title  to  mortgaged  property  is  considered  a  necessary 
party  to  foreclosure,  in  some  states.^*  If  such  purchaser  of  a  tax  title 
is  not  made  a  party  to  proceedings  to  foreclose  a  mortgage  made  pre- 
vious to  the  levy  of  the  taxes  for  which  the  sale  was  made,  he  is  not 
affected  by  a  decree  foreclosing  the  mortgage,  or  by  a  sale  and  convey- 
ance thereunder.^* 

In  Nebraska  it  is  held  that  the  holders  of  tax  deeds  are  not  proper 
parties  to  foreclosure  proceedings,  although  they  may  defend  their 
title  if  they  are  made  parties.^^  It  has  been  held  in  Indiana  that  the 
holder  of  a  tax  certificate  is  concluded  by  a  decree  of  foreclosure  to 
which  he  is  a  party,  although  the  complaint  makes  no  mention  of  the 
tax  lien,  and  alleges  other  grounds  for  defendant's  interest.^'' 

Where  a  tenant  of  mortgaged  premises  is  not  under  obligation  to 
pay  taxes  thereon,  and  acquires  a  valid  tax  title  to  the  premises,  hold- 
ing adversely  to  both  the  mortgagor  and  mortgagee,  he  can  not  be 
made  a  party  defendant  in  foreclosure.^^ 

§  1407.  Purchaser  assuming  the  mortgage  debt. — If  the  purchaser 
from  the  mortgagor  has  assumed  the  payment  of  the  mortgage  debt, 
and  thereby  made  himself  personally  responsible  to  the*  holder  of  the 
mortgage,  there  is  less  occasion  to  make  the  mortgagor  a  party ;  but  to 

"Morgan     v.     South     Milwaukee  v.   Getting,   22   Iowa   411.     But  see 

Lake  View  Co.,  97  Wis.  275,  72  N.  Williams  v.  Cooper,  124  Cal.  666,  57 

W    872.  Pac.  577. 

"  Ruyter  v.  Wickes,  4  N.  Y.  S.  743,  "  Chard  v.  Holt,  136  N.  Y.  90,  32 

22  N.  Y.   St.  200.     See  also  Becker  N.  E.  740. 

v    Howard,   66   N.   Y.   5;    Roosevelt  >^  Hurley  v.  Cox,  9  Nebr.  230,  2  N. 

Hospital  V.  Dowley,  57  How.  Pr.  (N.  W.  705;  Western  Land  Co.  v.  Buch- 

Y.)  489.  ley,  3  Nebr.    (Unof.)   776,  92  N.  W. 

"  Erie     County     Sav.     Bank     v.  1052. 

Schuster    187   N.  Y.   Ill,   79   N.   E.  i=  Adair  v.   Mergenthein,  114   Ind. 

843.     See  also  Buffum  v.  Lytle,  66  303,  16  N.  E.  603. 

Fla   355    63  So.  717.  "  Brown  v.  Atlanta  Nat.  Bldg.  &c. 

"Ayres  v.  Adair  County,  61  Iowa  Assn.,  46  Fla.  492,  35  So.  403. 
728,  17  N.  W.  161.     See  also  Crum 
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obtain  a  decree  for  a  deficiency  against  the  purchaser  or  against  the 
mortgagor  it  is  essential  that  he  should  be  made  a  party  to  the  suit.^* 
As  between  him  and  the  purchaser,  the  land  itself  and  the  purchaser 
are  primarily  responsible,  and  the  mortgagor  is  a  surety  only.  But  if 
the  mortgagee  does  not  care  to  obtain  a  personal  judgment  against 
him,  there  is  no  occasion  to  make  him  a  party  to  the  proceedings.^' 
In  other  words,  he  is  not  a  necessary  party  though  a  proper  one.^° 

The  objections  of  defendants  to  the  omission  of  the  mortgagor  can 
not  prevail,  unless  their  interests  will  be  substantially  prejudiced 
thereby.  ^^  Unless  the  party  against  whom  a  deficiency  judgment  is 
sought  is  a  mere  surety  of  the  mortgagor,  the  mortgagee  can  not  insist 
that  the  mortgagor  be  made  a  defendant  or  that  the  remedy  for  a  defi- 
ciency in  the  property  be  exhausted  against  the  mortgagor  before  re- 
sorting to  the  surety."^ 

There  is,  however,  no  real  distinction,  as  regards  the  propriety  of 
making  the  mortgagor  a  party,  between  the  case  in  which  he  has  sim- 
ply conveyed  the  land  incumbered  by  the  mortgage  and  that  where  the 
purchaser  has  assumed  the  payment  of  the  mortgage  debt.  The  mort- 
gagor is  just  as  much  bound  to  the  holder  of  the  mortgage  in  one  case 
as  in  the  other;  and  whether  he  remains  the  principal  debtor,  or  by  a 
sale  of  the  property  another  assumes  his  place  as  debtor  and  he  be- 
comes only  a  surety,  he  continues  to  the  same  extent  liable  to  a  per- 
sonal judgment  for  a  deficiency. 

§  1408.  Intermediate  purchasers. — Intermediate  purchasers  who- 
have  conveyed  their  interesi  in  the  property  should  not  be  made  par- 
ties to  the  bill,  unless  they  have  assumed  the  payment  of  the  mortgage^ 

"  Rouse  V.  Bartholomew,  51  Kans.  St.   485,   509,   16   Ohio   St.  193.     In. 

425,  32  Pac.  1088;    McRae  v.   Sulli-  Delaplaine   v.   Lewis,   19   Wis.    476, 

van,   56   Minn.   266,   57   N.  W.   659;  Cole,   J.,    said:     "According   to   th©^ 

Washington  L.  Ins.  Co.  v.  Marshall,  weight    of    modern    authority,    the- 

56  Minn.  250,  57  N.  W.  658;   Field  rule   seems   to   be   settled   that  the 

V.  Thistle,  58  N.  J.  Eq.  339,  43  Atl.  mortgagor  who  has  absolutely  part- 

1072.     See  ante  §  1404.  ed  with  the  equity  of  redemption  is; 

"Keller  v.  Ashford,  133  U.  S.  610,  not  a  necessary,  though  he  is  a  very 

32  L.  ed.  667,  10  Sup.  Ct.  494;  Burk-  proper,   defendant   in   an   action   io 

ham  V.  Beaver,  17  Ind.  367;    Shaw  foreclose   the  mortjjige."     In   some 

V.   Hoadley,   8   Blaekf.    (Ind.)    165;  cases  he  has  been  declared  not  only 

Steele  v.   Grove,   109   Mich.   647,   67  a    proper    but    a    pocessary    party 

N.    W.    963;    Daly   v.    Burchell,    13  Mudge  v.  Hull,  55  Kans.  314   43  Pac' 

Abb.  Pr.   (N.  S.)    (N.  Y.)   264,  268;  242. 

Van   Nest  v.   Latson,   19  Barb.    (N.  "Williams    v.    Meeker,    29    Iowa. 

Y.).  604;   Paton  v.  Murray,  6  Paige  292. 

(N.    Y.)    474;    Bigelow   v.    Bush,    6  ""Drury  v.  Clark,  16  How.  Pr    (N 

Paige  Ch.   (N.  Y.)  343.  Y.)    424,    431;    Bigelow   v.    Bush     i 

'°McArthur  v.  Franklin,  15  Ohio  Paige  Ch.  (N.  Y.)  343 


1117  PKOPEK  PARTIES  DEFENDANT  §  1409 

and  thus  become  personally  liable  for  the  debt,  when  they  may  be 
made  parties  for  the  purpose  of  obtaining  a  personal  judgment  against 
them.^'  If  they  have  not  made  themselves  responsible  for  the  mort- 
gage debt  by  assuming  it,  having  no  longer  any  interest  in  the  land, 
they  can  not  properly  be  joined  as  defendants.  It  is  generally  held 
that  purchasers  who  have  once  owned  the  equity  of  redemption  in 
mortgaged  premises,  but  parted  with  the  same  by  an  absolute  convey- 
ance, are  not  necessary  defendants  to  a  foreclosure,  in  order  to  perfect 
the  title.2* 

Formerly  it  was  everywhere  held  that  a  mesne  purchaser  who  had 
assumed  the  mortgage  debt,  and  subsequently  conveyed  the  premises 
to  another  on  like  terms,  was  not  liable  to  the  holder  of  the  mortgage, 
by  reason  of  his  assuming  it,  because  there  was  no  privity  of  contract 
between  them;  that  he  was  liable  only  to  his  grantor,  and  therefore 
that  in  a  suit  to  foreclose  he  could  not  be  made  a  party  and  adjudged 
liable  to  pay  any  deficiency.^^  But  now  in  several  states  the  rule  is 
that  one  who  has  assumed  the  debt  is  in  equity  directly  liable  for  it  to 
the  holder  of  the  mortgage.^* 

§  1409.  Joint  tenants  of  equity  of  redemption. — Tenants  in  com- 
mon and  joint  tenants  of  the  equity  of  redemption  must  all  be  joined. 
The  mortgagee  is  entitled  to  receive  the  whole  of  his  money  together, 
if  compelled  to  go  into  court  at  all.  Therefore,  in  case  the  mortgage 
was  made  by  tenants  in  common,  he  is  entitled  to  a  foreclosure  of  the 

''Ingham  v.  Weed,  116  Cal.  xvi,  Pac.  633.    "It  would  be  exceedingly 

48  Pac.   318;    Hall  v.  Yoell,  45  Cal.  inconvenient  to  require  that  all  the 

584;    Armstrong  v.  Hufty,  156   Ind.  mesne    conveyancers    should    be 

606,   53    N.   E.   443;    Scarry  v.   Eld-  brought    before    the    court    for    no 

ridge,  63  Ind.  44;   Finch  v.  Magill,  other  purpose  than  to  disclaim  and 

37   Kans.   761,   15  Pac.  907;    Johnes  recover  costs  of  a  complainant.   The 

V.   Outwater,   55   N.   J.   Eq.   398,   36  general  rule  as  to  parties  was  well 

Atl.  483;  Vrooman  v.  Turner,  69  N.  and  properly  laid  down  by  Chancel- 

Y.  280,  25  Am.  Rep.  195;  Lockwood  lor  Kent,  in  the  case  of  Haines  v. 

V.  Benedict,  3  Edw.  Ch.  (N.  Y.)  472;  Beach,  3  Johns.  Ch.  (N.  Y.)  459,  and 

Pomeroy's   Remedies  and  Remedial  it  is  said  that  all  incumbrancers  or 

Rights,  §  337.  persons  having  an   interest   at  the 

="Merritt   v.   Phenix,   48   Ala.   87;  commencement   of   the   suit,    subse- 

Lewis  V.   Elrod,   38  Ala.  17;    Haley  quent  as   well   as  prior  in  date  to 

V.  Bennett,  5  Port.  (Ala.)  452;  Scar-  the    plaintiff's    mortgage,    must    be 

ry  V.   Eldridge,  63  Ind.  44,  7  Cent,  made   parties,    otherwise   they   will 

L.    J.    418;    Lockwood   v.    Benedict,  not  be  bound  by  the  decree."     Ha- 

3  Edw.  Ch.   (N.  Y.)   472;   Barton  v.  ley  v.  Bennett,  5  Port.  (Ala.)  472. 

Kingsbury,  43  Vt.  640;   Soule  v.  Al-  ^Lockwood   v.   Benedict,   3   Edw. 

bee    31  Vt.  142.     See  also  Vrooman  Ch.   (N.  Y.)  472. 

v   Turner   69  N.  Y.  280,  25  Am.  Rep.  ^Burr  v.  Beers,  24  N.  Y.  178,  80 

195;  Lockwood  v.  "White,  65  Vt.  466,  Am.    Dec.    327;     Crawford    v.    Bd- 

26    Atl     639;     James    v.    Brainard-  wards,  33  Mich.  354,  and  cases  cited. 

Jackson  &  Co.,  64  Wash.   175,  116  See  ante  §§  755-761. 
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whole  estate,  and  can  not  be  compelled  to  receive  the  share  of  the  debt 
due  from  one  of  them  and  foreclose  against  the  other  for  his  share.  ^' 
Such  would  also  be  the  case  when  two  estates  have  been  mortgaged,  to- 
gether, and  the  equities  have  subsequently  passed  into  different  hands. 
Neither  would  he  be  allowed  to  foreclose  against  the  owner  of  one  es- 
tate, without  making  the  owner  of  the  other  a  party  also,  unless  there 
were  special  equities  in  favor  of  the  estate  exempted.^* 

A  federal  court  can  not  entertain  jurisdiction  to  foreclose  a  mort- 
gage given  by  an  executor  under  a  power  in  a  will  on  land  devised  to 
the  testator's  children,  some  of  whom  are  non-residents,  and  are  nei- 
ther made  parties  to  the  bill  nor  appear  to  answer.  The  mortgage  can 
not  be  foreclosed  without  affecting  the  interest  of  the  devisees  not 
present,  inasmuch  as  the  devisees  are  joint  tenants,  and  a  decree  of 
foreclosure  or  sale  would  necessarily  affect  the  interest  of  the  non- 
resident devisees.  The  mortgage  could  not  be  foreclosed  as  to  the  in- 
terest of  those  devisees  only  who  are  made  parties  to  the  bill,  since  tlie 
entire  lien  would  in  that  case  be  cast  upon  their  shares.^'  Where  one 
of  four  joint  tenants  executed  a  mortgage  purporting  to  convey  the 
whole  estate,  the  remaining  three  were  not  necessary  parties  upon  fore- 
closure ;  and  they  would  not  have  been  concluded  by  the  decree  if  they 
had  been  made  parties.^" 

One  who  owned  an  undivided  interest  in  lands  prior  to  the  execu- 
tion of  a  mortgage  by  his  cotenant,is  not  a  necessary  defendant  in  fore- 
closure ;  and  if  he  is  made  a  defendant,  he  may  have  the  bill  dismissed 
as  to  himself,  and  though  the  action  proceeds  to  a  decree  and  sale,  the 
judgment  can  not  affect  him.^^ 

If  the  mortgaged  estate  has  subsequently  been  divided  and  sold  in 
distinct  lots,  all  the  purchasers  must  be  made  parties  to  make  an  ef- 
fectual foreclosure  of  the  whole  estate.'^  If  the  mortgage  to  be  fore- 
closed covers  two  distinct  estates,  one  of  which  is  subsequently  incum- 
bered by  a  second  mortgage,  and  the  other  is  sold  to  a  third  person, 
both  the  second  mortgagee  and  the  purchaser,  as  well  as  the  original 
mortgagor  who  retains  the  equity  of  one  of  the  estates,  must  be  made 

="  Frost  v.  Frost,  3  Sandf.  Ch.  (N.  »°  Stephen  v.  Beall,  89  U.   S.  329, 

Y-)  188.  22  L.  ed.  786. 

=«  Cholmondeley  v.  Clinton,  2  Jac.  =' London  &c.  Bank  v.  Smith,  101 

&.  W.  134;  Palk  v.  Clinton,  12  Ves.  Cal.  415,  35  Pac.  1027. 

*8,  59.  '^  Wiley   v.   Pinson,   23    Tex.   486; 

^  Detweiler    v.     Holderbaum,     42  Peto  v.  Hammond,  29  Beav.  91.    See 

Fed.  337;   Rev.  Stat,  of  the  U.  S.  §  also  Ireson  v.  Denn,  2  Cox  425. 
737  and  Equity  Rule  47  do  not  aid 
in  such  case. 
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parties  to  the  "bill;  for  the  mortgage  can  not  be  foreclosed  upon  one 
estate  alone,  unless  there  be  special  equities,  if  the  owner  of  it  objects. 
The  purchaser  of  a  part  can  redeem  only  by  paying  the  whole  debt.^' 

§  1410.  Objection  by  demurrer  or  answer. — Objection  that  the 
owner  of  the  equity  is  not  made  a  party  to  the  bill  may  be  taken  by 
the  mortgagor  in  his  answer,  if  the  defect  does  not  appear  on  the  face 
of  the  complaint,  or  by  demurrer,  if  the  defect  is  apparent."*  But  ob- 
jection that  the  mortgagor  is  not  made  a  party  defendant  can  not  be 
made  by  a  purchaser  of  the  premises  who  is  a  party  to  the  suit.^"  An 
objection  to  the  nonjoinder  of  a  defendant  must  be  taken  by  demurrer 
or  answer,  or  will  be  deemed  to  have  been  waived  f°  and  a  party  allow- 
ing the  defect  to  pass  without  objection  until  after  sale  under  a  decree 
of  foreclosure  can  not  then  raise  it  for  the  first  time.^^  After  a  fore- 
closure sale  the  mortgagor  can  not  object  to  a  confirmation  of  it  on  the 
ground  that  he  was  not  made  a  party,  and  that  in  consequence  the 
equity  of  redemption  was  not  extinguished,  and  the  premises  brought 
much  less  than  they  would  otherwise  have  brought."* 

When  it  appears  that  the  mortgaged  property  is  part  of  a  decedent's 
estate  belonging  to  several  persons  who  are  undetermined  or  whose 
interests  are  undetermined,  the  foreclosure  suit  is  not  barred,  but  the 
court  may  suspend  judgment  until  the  undetermined  interests  are  set- 
tled."^ 

§  1411.  Purchaser  pendente  lite. — As  a  general  rule,  where  the 
equity  of  redemption  has  been  assigned  or  attached  after  the  com- 
mencement of  proceedings  in  equity  to  foreclose,  the  purchaser  or  at- 
taching creditor  need  not  be  brought  before  the  court;  because  he  is 
regarded  as  having  notice  of  the  plaintiff's  rights  and  his  proceedings 

"=  Douglass  V.  Bishop,  27  Iowa  214.  verse,  35  Vt.  503.     See  also  Patten 

=«Erickson  v.  Rafferty,  79  111.  209;  v.   Pepper  Hotel  Co.,  153   Cal.   460, 

Dunlap  V.  Wilson,  32  111.  517;   Bard  96  Pac.  296. 

V.    Poole,    12    N.   Y.   495;    Drury  v.  =' Parker  v.  Starr,  21  Nebr.  680,  33 

Clark     16    How.    Pr.    (N.    Y.)    424;  N.  W.  424;   Kirkpatrick  v.  Corning, 

Hall  V.  Nelson,  14  How.  Pr.  (N.  Y.)  38    N.    J.    Bq.    234;     Carpenter    v. 

32;  Reed  V.  Marble,  10  Paige  Ch.  (N.  O'Dougherty,   2   Thomps.   &   C.    (N. 

y)     409;     Kittle    v.     VanDyck,     1  Y.)    427,  afCd.  58  N.  Y.  681;   Adger 

Sandf.    Ch.    (N.   Y.)    76;    Taylor  v.  v.  Pringle,  11  S.  Car.  527;   Bartlett 

Collins,   51   Wis.   123,   8  N.   W.   22;  v.  Boyd,  34  Vt.  256;  Cord  v.  Hirsch, 

Baker    v.    Hawkins,    29    Wis.    576;  17  Wis.   403.     See   also  Moulton  v. 

Cord  v.  Hirsch,   17  Wis.  403;   Peto  Cornish,  138  N.  Y.  133,  33  N.  E.  842, 

V.  Hammond.  29  Beav.  91.  20  L.  R.  A.  370. 

="=  Williams    v.    Meeker,    29    Iowa  '« Cord  v.  Hirsch,  17  Wis.  403,  408. 

292    294.  ™  Wall  v.  McMillan,  44  S.  Car.  402, 

'■"Davis    V.    Bechstein,    69    N.    Y.  22,  S.  E.  424. 
440,  25  Am.  Rep.  218;  Davis  v.  Con- 
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to  enforce  them,  and  can  claim  against  him  only  such  title  and  rights 
as  the  owner  of  the  equity  had  at  the  time  of  the  purchase  or  attach- 
ment.'*'' In  this  respect  an  assignee  in  bankruptcy  appointed  pending 
a  foreclosure  suit  stands  in  the  same  position  as  any  other  grantee  of 
the  equity  of  redemption,  and  is  barred  by  a  decree  against  the  mort- 
gagor.*^ 

Provision  is  made  in  many  states  for  the  filing  of  a  notice  of  the 
pendency  of  the  suit  in  the  registry  or  with  the  clerk  of  the  court  in 
the  county  where  the  mortgage  is  recorded;*^  and  where  the  recording 
of  such  notice  is  required,  third  persons  are  not  affected  with  notice 
unless  the  record  is  made  as  required.*^    If  there  is  a  defect  in  filing 


"Stout  V.  Lye,  103  U.  S.  66,  26 
L.  ed.  ■428;  Wise  v.  Griffith,  78  Cal. 
152,  20  Pac.  675;  Horn  v.  Jones,  28 
Cal.  194;  Lyon  v.  Sanford,  5  Conn. 
545,  548;  Stokes  v.  Maxwell,  59  Ga. 
78;  Taylor  v.  Adams,  115  111.  570, 
4  N.  E.  837;  Chickering  t.  Fuller- 
ton,  90  111.  520;  Grau  v.  Bennett, 
96  111.  513;  Smith  v.  Worster,  59 
Kans.  640,  54  Pac.  676;  TJtley  v.  Fee, 
33  Kans.  683,  689,  7  Pac.  555;  Pas- 
ton  V.  Eubank,  3  J.  J.  Marsh.  (Ky.) 
42;  Addison  v.  Crow,  5  Dana  (Ky.) 
271;  Osborne  v.  Crump,  57  Miss. 
622;  Stevenson  v.  Edwards,  98  Mo. 
622,  12  S.  W.  255;  Hull  v.  Lyon,  27 
Mo.  570;  McPherson  v.  Housel,  13 
N.  J.  Eq.  299;  Fuller  v.  Scribner, 
76  N.  Y.  190;  Lamont  v.  Cheshire, 
65  N.  Y.  30;  Lenihan  v.  Hamann, 
55  N.  Y.  652;  Kindberg  v.  Freeman, 
39  Hun  (N.  Y.)  466,  affd.  109  N.  Y. 
653,  16  N.  E.  683;  Weeks  v.  Tomes, 
16  Hun  (N.  Y.)  349,  affd.  76  N.  Y. 
601;  Cleveland  v.  Boerum,  23  Barb. 
(N.  Y.)  201,  27  Barb.  252,  3  Abb. 
Pr.  294;  Griswold  v.  Miller,  15 
Barb.  (N.  Y.)  520;  Zelter  v.  Bow- 
man, 6  Barb.  (N.  Y.)  133;  Watt  v. 
Watt,  2  Barb.  Ch.  (N.  Y.)  371;  Os- 
trom  V.  McCann,  21  How.  Pr.  (N. 
Y.)  431;  People's  Bank  v.  Hamil- 
ton Mfg.  Co.,  10  Paige  Ch.  (N.  Y.) 
481;  Curtis  v.  Hitchcock,  10  Paige 
Ch.  (N.  Y.)  399;  Jackson  v.  Lose, 
4  Sandf.  Ch.  (N.  Y.)  381;  Johnson 
v.  Valido  Marble  Co.,  64  Vt.  337,  25 
Atl.  441,  445;  Kopper  v.  Dyer,  59 
Vt.  477,  489,  9  Atl.  4;  Garth  v. 
Ward,  2  Atk.  174;  Metcalfe  v.  Pul- 
vertoft,  2  Ves.  &  B.  200,  205;  Gas- 
kell  V.  Durdin,  2  Ball  &  B.  167,  169; 


Lloyd  V.  Passingham,  16  Ves.  59, 
66;  Parkes  v.  White,  11  Ves.  209, 
236. 

"  Stout  V.  Lye,  103  V.  S.  66,  26  L. 
ed.  428;  Byster  v.  Gaff,  91  U.  S.  521, 
23  L.  ed.  403;  Malone  v.  Marriott, 
64  Ala.  486;  Elizabethport  Cordage 
Co.  V.  Whltlock,  37  Fla.  190,  224,  20 
So.  255;  Pratt  v.  Pratt,  96  111.  184. 

■"Abadie  v.  Lobero,  36  Cal.  390; 
Acts  Conn.  1879,  p.  389;  Gen.  Stat. 
1902,  §  865;  Stover's  New  York 
Code  of  Civil  Procedure  1902, 
(1880),  §§  1670,  1671;  Rev.  Stat.  S. 
Car.  1873,  p.  600;  Code  of  Va.  1873, 
p.  1166;  Code  1904,  §  3566;  Code 
West  Va.  1870,  pp.  667,  668;  Code 
1913,  i  5105.  Under  Stover's  New 
York  Code  of  Civil  Procedure  1902, 
§§'1670,  1671,  a  notice  of  lis  pendens 
may  be  filed  with  the  complainant, 
before  the  service  of  the  summons, 
but,  in  that  case,  personal  service  of 
the  summons  must  be  made  upon 
the  defendant,  within  sixty  days 
after  the  filing  or  in  case  of  an  ab- 
sent defendant,  publication  of  the 
summons  must  be  commenced,  or 
service  thereof  pursuant  to  an  order 
must  be  made  without  the  state 
within  the  same  time.  A  notice  of 
lis  pendens  so  filed,  is  made  con- 
structing notice  from  the  time  of- 
such  filing  to  any  purchaser  or  in- 
cumbrance of  the  property. 

"Thompson  v.  Smith,  96  Mich. 
258,  55  N.  W.  886.  This  notice  is 
unnecessary  as  to  all  parties  in  in- 
terest before  the  court.  Totten  v. 
Stuyvesant,  3  Edw.  (N.  Y.)  500. 
It  does  not  affect  those  having  para- 
mount rights.    Curtis  v.  Hitchcock, 
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the  lis  pendens,  such  as  failure  to  file  the  complaint  with  it,  a  person 
who  obtains  an  interest  in  or  lien  upon  the  equity  of  redemption  from 
a  party  defendant  pending  the  action,  will  not  be  bound  by  the  decree 
and  may  redeem.**  Notice  of  lis  pendens  duly  filed  is  made  by  statute 
constructive  notice  to  persons  who  are  not  parties  to  the  action,  but 
who  acquire  their  rights  through  those  who  have  been  brought  under 
the  jurisdiction  of  the  court.  Since  only  their  rights  are  affected,  they 
alone  can  take  advantage  of  failure  to  file  such  notice,  or  of  defects 
therein.*^  Prior  incumbrancers  and  persons  having  rights  superior 
to  those  of  the  plaintiff  are  not  affected  by  the  statutory  notice.*" 
Likewise,  a  person  holding  title  under  a  tax  deed  is  not  bound  by  the 
notice.*^ 

But  in  the  absence  of  such  statutory  provisions,  the  proceedings  in 
court  being  of  public  record,  parties  are  regarded  as  having  con- 
structive notice  of  the  proceedings,  and  take  subject  to  them.**  As  a 
practical  matter,  if  a  mortgagor  could,  after  the  commencement  of  the 
suit,  create  new  parties  at  his  pleasure,  by  making  new  incumbrances 
upon  the  property,  whose  presence  in  court  would  be  necessary  to  the 
foreclosure  of  their  rights,  there  might  be  no  end  to  the  suit.**  The 
doctrine  of  lis  pendens  does  not  rest  upon  the  presumption  of  notice, 
but  upon  reasons  of  public  policy,  and  applies  where  there  is  no  possi- 
bility that  there  was  actual  notice  of  the  pendency  of  the  suit.^" 

The  lis  pendens  commences  upon  the  serving  of  the  subpoena,  if  the 
bill  has  been  actually  filed.^^  The  pendency  of  the  suit  creates  the 
notice.    When  the  cause  is  ended  by  a  final  decree,  there  is  no  longer 

10  Paige  (N.  Y.)  399.    If,  after  no-  « Chapman  v.  West,  17  N.  Y.  125; 

tics  has  been  duly  recorded  and  one  Bank  v.  Connelly,  8  Abb.  Pr.    (N. 

or  more   of  the   defendants   served  Y.)     128;     Stuyvesant    v.    Hall,     2 

with  summons  in  the  suit,  a  judg-  Barb.  Ch.   (N.  Y.)  151;  Chapman  v. 

ment  be  docketed  against  the  own-  Draper,   10   How.  Pr.    (N.   Y.)    367, 

er  of  the  equity  of  redemption,  the  affd.    17   N.   Y.   125;    Stuyvesant  v. 

judgment  creditor  is  bound  by  the  Hone,    1    Sandf.    Ch.    (N.    Y.)    419, 

judgment    in    the    foreclosure    suit,  affd.  2  Barb.  Ch.  151. 

although  at  the  time  of  the  entry  "Becker  v.  Howard,  4  Hun   (N. 

of  his  judgment  the  owner  had  not  Y.)    359,   6   Thomp.   &  C.  603,  affd. 

been   served  with   summons  in  the  56  N.  Y.  5. 

foreclosure   suit.     TuUer   v.    Scrib-  "Smith  v.  Davis  (N.  J.  Eq.),  19 

ner,  76  N.  Y.  190.  Atl.  541. 

"Dakin  v.  Liverpool  L.  &  G.  Ins.  -^Brooks  v.  Vermont  Cent.  R.  Co., 

Co     77  N.  Y.  600;   Weeks  v.  Tomes,  14  Blatchf.   (U.  S.)   463,  471;   Garth 

16  Hun   (N.  Y.)   349,  affd.  76  N.  Y.  v.  Ward,  2  Atk.  174;  Bishop  of  Win- 

601;    Olson  v.  Paul,  56  Wis.  30,  13  Chester  v.  Paine,  11  Ves.  194,  197. 

N  W   868.  °°  Newman  v.   Chapman,   2   Rand. 

"White  V.  Coulter,  1  Hun  (N.  Y.)  (Va.)   93,  14  Am.  Dec.  766. 

357,  3  Thomp.  &  C.  608,  modified  59  "Anon.  1  Vern.  318. 
N.  Y.  629. 
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any  lis  pendens  by  which  parties  can  be  further  affected  with  notice/^ 
Under  a  statute  providing  for  the  filing  of  a  lis  pendens,  creditors  ob- 
taining judgments  afterward,  even  before  service  of  the  summons  and 
complaint  upon  the  owner  of  the  equity  of  redemption,  are  cut  off 
without  being  made  parties.^*  If,  pending  the  bill,  the  mortgagor's 
interest  in  the  land  is  sold  on  execution,  the  plaintiff  is  not  bound  to 
amend  his  complaint  so  as  to  make  the  purchaser  a  party.°* 

It  is  not  within  the  power  of  the  mortgagor,  pending  a  foreclosure 
suit,  by  contract  with  a  mechanic  and  without  the  consent  of  the  mort- 
gagee, to  create  an  incumbrance  upon  the  property  which  could  in  any 
wise  aSect  the  rights  of  the  mortgagee  as  they  might  be  declared  by 
the  final  decree.^" 

Purchasers  and  creditors  attaching,  pendente  lite,  have  no  right  to 
come  in  by  petition  and  make  defense  in  the  suit.°'  They  can  only 
make  themselves  parties  to  the  suit  by  filing  a  bill  to  protect  their 
rights.^^ 

A  statute  providing  that  a  person  whose  conveyance  or  incumbrance 
is  recorded  after  the  filing  of  notice  of  pendency  of  such  an  action 
shall  be  bound  by  all  the  proceedings  thereafter  taken  in  it,  to  the 
same  extent  as  if  he  was  a  party,  does  not  apply  to  a  purchaser  or  in- 
cumbrancer in  possession  at  the  time  of  filing  of  such  notice,  for  such 
possession  is  notice,  as  complete  as  the  recording  of  the  instrument 
itself  would  be,  to  all  persons  dealing  with  or  proceeding  against  the 
property.  °^ 

§  1412.  Purchaser  of  equity  under  unrecorded  deed. — If  the  deed 
to  the  purchaser  of  the  equity  has  not  been  recorded  at  the  time  of  the 
bringing  of  the  bill,  he  is  nevertheless  a  necessary  party  if  the  plaintiff 
has  in  any  way  either  actual  or  constructive  notice  of  it.^°    But  if  the 

""Worsley  v.  Scarborough,  3  Atk.  "'Davis  v.   Conn.   Mut.  Life   Ins. 

392;  Self  v.  Madox,  1  Vern.  459.  Co.,  84  111.  508. 

"=  Fuller  V.  Scribner,  16  Hun   (N.  ""People's  Bank  v.  Hamilton  Mfg. 

Y.)  130,  affd.  76  N.  Y.  190.    See  also  Co.,  10  Paige   (N.  Y.)   481;   Loomis 

Weeks  v.  Tomes,   16  Hun    (N.  Y.)  v.  Stuyvesant,  10  Paige  (N.  Y.)  490. 

349.      So    also    is    the    wife   of   the  "Phelan  v.  Brady,  119  N.  Y.  587, 

mortgagor    bound    by    such    notice  23  N.  E.  1109;  Walsh  v.  Schoen,  13 

and   a  judgment   of  foreclosure   as  N.  Y.  S.  71. 

against  a  declaration  of  homestead  ™Kursheedt  v.  Union   Sav.   Inst., 

filed  by  her  pending  the  suit.     Mc-  118  N.  Y.  358,  23  N.  E.  473;   Drury 

Namara  v.  Oakland  Bldg.  &c.  Assn.,  v.  Clark,  16  How.  Pr.   (N.  Y.)   424; 

132  Cal.  247,  64  Pac.  277.  Ehle  v.  Brown,  31  Wis.  405;   Petti- 

"  Bennett   v.    Calhoun    Loan    &c.  bone  v.  Edwards,  15  Wis.  95.     See 

Assn.,  9  Rich.  Bq.   (S.  Car.)  163.  also   Green  v.   Dixon,   9   Wis.   532; 

"'  Hards  v.   Conn.  Mut.  Life  Ins.  Hodson  v.  Treat,  7  Wis.  263. 
Co.,  8  Biss.  (U.  S.)  234. 
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purchaser  has  not  recorded  his  deed,  and  the  plaintiff  has  no  notice  of 
it,  by  possession  or  otherwise,  the  foreclosure  is  binding  upon  the  pur- 
chaser equally  as  if  he  were  made  a  party.*"  If  the  deed  be  recorded 
before  the  service  of  summons  upon  the  mortgagor,  the  grantees  are 
necessary  parties,  although  notice  of  the  pendency  of  the  action  had 
been  filed  before  the  recording  of  the  deed."'^  Such  notice  becomes  op- 
erative only  upon  the  service  of  the  summons.  If  the  mortgage  was 
not  recorded  at  a  time  of  a  subsequent  sale  of  the  equity  of  redemp- 
tion, a  purchaser  without  notice  is  not  a  necessary  party,  nor  even  a 
proper  one,  because  his  rights  are  paramount  and  can  not  be  aSected 
by  the  suit.''^ 

Where  the  deed  is  executed  but  not  recorded  before  the  execution  of 
a  mortgage  on  the  same  property  by  the  same  grantor,  and  the  deed  is 
recorded  before  the  commencement  of  foreclosure  proceedings,  those 
claiming  under  the  deed  are  necessary  parties  to  the  suit."^  If  a  pur- 
chaser from  the  mortgagor  records  his  deed  before  maturity  of  the 
mortgage  note,  he  is  entitled  to  be  made  a  party  to  the  foreclosure  of 
the  mortgage. °* 

§  1413.  Tenants  and  occupants. — A  tenant  in  possession  of  mort- 
gaged premises,  under  lease  from  the  mortgagor  is  a  proper  party  to 
foreclose,  in  order  to  control  his  possession,  and  he  has  been  held  a 

•"Hibernia    Savings    &c.    Soc.    v.  Martin  (Tex.  Civ.  App.),  151  S.  W. 

Cochran,  141  Cal.  653,  75  Pac.  315;  327;  Murdoch  v.  Leonard,  15  Wash. 

Emeric  v.  Alvarado,  90  Cal.  444,  27  142,  45  Pac.  751;  Houghton  v.  Mar- 

Pac.   356;    Aldrich   v.    Stephens,   49  iner,  7  Wis.  244.     In  California,  by 

Cal.   676;    Davenport  v.   Turpin,  41  express    provision    of    the    Code    of 

Cal.    100;     Harding    v.    Harker,    17  Civil  Procedure  §  726,  that  no  per- 

Idaho   341,    105   Pac.   788,   134   Am.  son  holding  a  conveyance  from  the 

St.   259;    Connely  v.   Rue,   148   111.  mortgagor,  which  is  not  recorded  at 

207,  35  N.  E.  824;   Oakford  v.  Rob-  the  commencement  of  the  action  to 

inson,    48    111.    App.    270;    Boice   v.  foreclose,  need  be  made  a  party  to 

Mich.  Mat.  L.  Ins.  Co.,  114  Ind.  480,  the  action,  actual  knowledge  by  the 

15  N.  W.  825;    Shippen  v.  Kimball,  plaintiff  of  the  unrecorded  convey- 

47  Kans    173,   27  Pac.   813;    Woods  ance   is   immaterial.     Hager  v.   As- 

Y  Love,  27  Mich.  308;  Cannon  v.  torg,  145  Cal.  548,  79  Pac.  68,  104 
Wright  49  N.  J.  Eg.  17,  23  Atl.  285;  Am.  St  68. 

Leonard  v.  N.  Y.  Bay  Co.,  28  N.  J.  "^  Farmers'  Loan  &c.  Co.  v.  Dick- 

Eq.  192;    Dinsmore  v.  Westcott,  25  son,  17  How.  Pr.   (N.  Y.)  477.     See 

N   J    Eq.  302;   Hatfield  v.  Malcolm,  ante  §  1411. 

71  Hun  51    53  N.  Y.  St.  863,  24  N.  "^Cline    v.    Inlow,    14    Ind.    419; 

Y  S  596,  23  Civ.  Proc.  197;  Abra-  Mims  v.  Mims,  1  Humph.  (Tenn.) 
ham'v.  Mayer,   7   Misc.   250,   58   N.  425.                                 „    „    .    .      „,o 

Y  St  29  27  N  Y  S  264;  Kipp  v.  '"Goodwm  v.  Tyrrell,  8  Ariz.  238, 
Brandt,  49   How.   Pr.    (N.  Y.)    358;  71  Pac.  906,  72  Pac   681. 

Earle  v   Barnard,  22  How.  Pr.   (N.        "San  Diego  Realty  Co.  v.  McGmn. 

Y  )     437-     Ostrom    v.    McCann,    21     7  Cal.  App.  264,  94  Pac.  374. 
How.   Pr.    (N.  Y.)    431;    Gamble  v. 
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necessary  party,  in  order  to  affect  his  rights.'"  And  so  a  tenant  taking 
a  lease  from  the  owner  of  the  equity  of  redemption,  after  the  execution 
of  the  mortgage,  is  generally  held  a  necessary  defendant  in  fore- 
closure.®"' A  lessee  for  a  term  of  years  of  the  mortgagor,  having  a 
right  to  redeem,  should  be  made  a  party  to  a  suit  to  foreclose."^ 

Some  authorities  seem  to  require  that  an  occupant  or  person  in  pos- 
session of  the  mortgaged  land  at  the  time  of  commencement  of  fore- 
closure be  made  a  defendant,  regardless  of  how  or  under  what  circum- 
stances he  came  into  possession.®'  But  other  authorities  hold  that  a 
mere  occupant  of  the  land  without  title  should  not  be  made  a  party 
to  the  bill,®°  unless  this  be  required  by  statute.'''' 

If,  however,  he  has  any  rights,  these  are  not  prejudiced  by  the  de- 
cree ;'^  and  for  this  reason,  and  that  the  title  may  be  quieted,  an  occu- 
pant or  a  tenant  in  possession,  although  he  has  no  legal  interest  in  the 
premises,  has  sometimes  been  regarded  as  a  proper  party  to  the  bill.''^ 
Occupation  is  notice  of  any  rights  the  occupant  has  in  the  property. 


"Buckner  v.  Sessions,  27  Ark. 
219;  Dundee  Naval  Stores  Co.  v. 
McDowell,  65  Fla.  15,  61  So.  108, 
117;  Richardson  v.  Hadsall,  106  111. 
476;  Brush  v.  Fowler,  36  111.  53,  85 
Am.  Dec.  382;  Gale  v.  Carter,  154 
111.  App.  478;  Runner  v.  White,  60 
111.  App.  247;  Shelton  v.  Atkins,  22 
Pick.  (Mass.)  71;  Ruyter  v.  Reid, 
121  N.  Y.  498,  24  N.  E.  791;  Hirsch 
V.  Livingston,  3  Hun  (N.  Y.)  9,  48 
How.  Prac.  243,  5  Thomp.  &  C.  263; 
McDonald  v.  Cohen,  65  Misc.  489, 
120  N.  Y.  S.  94;  Snedecker  v. 
Thompson,  26  Misc.  160,  56  N.  Y. 
S.  775;  Cruger  v.  Daniel,  McMull. 
Eq.  (S.  Car.)  157;  Lockhart  v. 
Ward,  45  Tex.  227.  But  see  Home 
Life  Ins.  Co.  v.  O'SuUivan,  151  App. 
Div.  535,  136  N.  Y.  S.  105  (omission 
of  tenant  as  party  ratifies  lease). 
The  mortgagor  can  not  object  to  the 
nonjoinder  of  his  tenant,  unless  his 
own  rights  are  injured.  Rhodes  v. 
Missouri  Sav.  &c.  Co.,  63  111.  App. 
77,  revd.  173  111.  621,  50  N.  E.  998, 
42  L.  R.  A.  93. 

« Campbell  v.  Savage,  33  Ark. 
678;  Gartside  v.  Outlay,  58  111.  210, 
11  Am.  Rep.  59;  Gale  v.  Carter,  154 
111.  App.  478;  Tuttle  v.  Lane,  17 
Maine  437;  Fletcher  v.  Cary,  103 
Mass.  475;  Globe  Marble  Mills  Co. 
V.  Quinn,  76  N.  Y.  23,  32  Am.  Rep. 
259;    Clarkson   v.   Skidmore,   46    N. 


Y.  297;  Whalin  v.  White,  25  N.  Y. 
462;  Zeiter  v.  Bowman,  6  Barb.  (N. 
Y.)  133;  Simers  v.  Saltus,  3  Den. 
(N.  Y.)  214;  Fuller  v.  VanGeesen, 
4  Hill  (N.  Y.)  171,  affd.  4  How. 
Prac.  182;  Hirsch  v.  Livingston,  3 
Hun  (N.  Y.)  9,  48  How.  Pr.  243,  5 
Thomp.  &  C.  263;  Hemphill  v.  Ross, 
66  N.  Car.  477;  Coe  v.  Manseau,  62 
Wis.  81,  22  N.  W.  155. 

"Averill  v.  Taylor,  8  N.  Y.  44, 
Seld.  Notes  60;  Lockhart  v.  Ward, 
45  Tex.  227. 

°*Gale  v.  Carter,  154  111.  App. 
478;  Cox  v.  Vickers,  35  Ind.  27; 
Equitable  Life  Assurance  Co.  v. 
Bostwick,  100  N.  Y.  628,  3  N.  E. 
296;  Colgrove  v.  Tallman,  67  N.  Y. 
95,  23  Am.  Rep.  90;  Ostrom  v.  Mc- 
Cann,  21  How.  Pr.  (N.  Y.)  431. 

"^  Suiter  v.  Turner,  10  Iowa  517. 

"Buckner  v.  Sessions,  27  Ark. 
219;  Fletcher  v.  Hutchinson,  25 
Ark.  30;  McLain  v.  Smith,  4  Ark. 
244.  See  also  McCauley  v.  Brady, 
123  Mo.  App.  558,  100  S.  W.  541. 

"Suiter  v.  Turner,  10  Iowa  517; 
Ballard  v.  Carter,  71  Tex.  161,  9  S. 
W.  92. 

"  Ruyter  v.  Reld,  121  N.  Y.  498,  24 
N.  E.  791,  25  N.  E.  377;  Merchants' 
Bank  v.  Thomson,  55  N.  Y.  7;  Lew- 
is V.  Smith,  9  N.  Y.  502;  Comings 
V.  Smith,  6  N.  Y.  82;  Cruger  v.  Dan- 
iel, McMull.  Eq.   (S.  Car.)   157,  196. 
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If,  therefore,  he  has  a  valid  contract  of  purchase,  a  foreclosure  ■without 
making  him  a  party  will  operate  merely  as  an  assignment  of  the  mort- 
gage." 

§  1414.  Mortgagor's  heirs. — If  the  mortgagor  has  died  seised  of 
the  mortgaged  estate,  his  heirs  at  law  or  devisees  are  indispensable  par- 
ties. It  is  not  enough  to  make  his  executor  or  administrator  a  party 
to  it.''*    But  this  rule  has  been  changed  in  several  states  by  statutes, 

"Martin  v.  Morris,  62  Wis.  418,  Nebr.  60,  120  N.  W.  1015,  133  Am. 

22  N.  W.  525.  St.   602n;    Lunny  v.  McClellan,  116 

"Chew  V.  Hyman,  7  Fed.  7,  10  App.  Div.  473,  101  N.  Y.  S.  812; 
BIss.  (U.  S.)  240;  Carwile  v.  Crump,  Eagle  P.  Ins.  Co.  v.  Ca,mmet,  2  Edw. 
165  Ala.  206,  51  So.  744;  Bell  v.  Ch.  (N.  Y.)  127;  McGown  v.  Yerks, 
Hall,  76  Ala.  546;  Abernathy  v.  6  Johns.  Ch.  (N.  Y.)  450;  Wood  v. 
Moses,  73  Ala.  381;  Pillow  v.  Sen-  Moorehouse,  1  Lans.  (N.  Y.)  405; 
telle,  39  Ark.  61;  Simms  v.  Rich-  Chadbourn  v.  Johnston,  119  N.  Car. 
ardson,  32  Ark.  297;  Kiernan  v.  282,  25  S.  E.  705;  Fraser  v.  Bean, 
Blackwell,  27  Ark.  235;  Morrissey  96  N.  Car.  327,  2  S.  E.  159;  Isler 
V.  Gray,  160  Cal.  390,  117  Pac.  438;  v.  Koonce,  83  N.  Car.  55;  Averett 
McGregor  v.  Kellum,  50  Fla.  581,  v.  Ward,  Busbee  Eq.  (N.  Car.)  192; 
589,  39  So.  697;  Mote  v.  Morton,  46  Moore  v.  Starks,  1  Ohio  St.  369; 
Fla.  478,  35  So.  656;  Reedy  v.  Cam-  Green  v.  Ulyatt,  2  Ohio  Dec.  427, 
field,  159  111.  254,  42  N.  E.  833;  Jene-  3  West  L.  Month.  44;  Renshaw  v. 
son  v.  Jeneson,  66  111.  259;  Bissell  Taylor,  7  Ore.  315;  Gelston  v.  Don- 
V.  Marine  Co.  of  Chicago,  55  111.  non,  44  Pa.  Super.  Ct.  280;  Johnson 
165;  Ohling  v.  Luitjens,  32  111.  23;  v.  Johnson,  27  S.  Car.  309,  3  S.  E. 
Harvey  r.  Thornton,  14  111.  217;  606;  Butler  v.  Williams,  27  S.  Car. 
Lane  v.  Erskine,  13  111.  501;  Hoi-  221,  3  S.  E.  211;  Trapier  v.  Waldo, 
land  V.  Holland,  131  Ind.  196,  30  16  S.  Car.  276;  Bryee  v.  Bowers,  H 
N  E.  1075;  Watts  v.  Julian,  122  Rich.  Eq.  (S.  Car.)  41;  Kelsey  v. 
Ind.  124,  23  N.  E.  698;  Daugherty  Welch,  8  S.  Dak.  255,  66  N.  W.  390; 
V.  Deardorf,  107  Ind.  527;  Pauley  Mclver  v.  Cherry,  8  Humph. 
V.  Cauthorn,  101  Ind.  91;  Curtis  v.  (Tenn.)  713;  Sargent  v.  Baldwin, 
Gooding,  99  Ind.  45;  McKay  v.  60  Vt.  17,  13  Atl.  854;  Graham  v. 
Wakefield,  63  Ind.  27;  Muir  v.  Gib-  Carter,  2  Hen.  &  M.  (Va.)  6;  Mayo 
son,  8  Ind.  187;  Slaughter  v.  Foust,  v.  Tomkies,  6  Munf.  (Va.)  520; 
4  Blackf  (Ind.)  379;  John  v.  Hunt,  Anrud  v.  Scandinavian-American 
1  Blackf.  (Ind.)  324,  12  Am.  Dec.  Bank,  27  Wash.  16,  67  Pac.  364; 
245-  Detweiler  v.  Holderbaum  George  T.  Cooper,  15  W.  Va,  666; 
(Iowa)  42  Fed.  337;  Shields  v.  Zaegel  v.  Kuster,  51  Wis.  31,  7  N. 
Keys  24  Iowa  298;  Craven  v.  Brad-  W.  781;  Stark  v.  Brown,  12  Wis. 
ley  51  Kans.  336,  32  Pac.  1112;  572,  78  Am.  Dec.  762;  Farmer  v. 
Richards  v.  Thompson,  43  Kans.  Curtis,  2  Sim.  466;  Fell  v.  Brown. 
209  23  Pac.  106;  Britton  v.  Hunt,  2  Bro.  Ch.  276;  Bradshaw  v.  Out- 
9  Kans  228;  Shlveley  v.  Jones,  6  ram,  13  Ves.  234;  Palk  v.  Clinton, 
R  Hon  (Ky)  274;  Barton  v.  Bur-  12  Ves.  48,  58;  Duneombe  v.  Hans- 
bank  114  La.  224,  38  So.  150;  ley,  3  P.  Wms.  333n;  Story  Eq.  PI. 
Wort'hington  v.  Lee,  2  Bland  (Md.)  §§  194,  196.  In  Alabama  both  heirs 
678-  Abbott  v.  Godfroy.  1  Mich.  178;  and  personal  representatives  are  in- 
Hili  V  Townley  45  Minn.  167,  47  dispensable  parties.  Wells  v.  Amer- 
N  W  653-  Noon  v.  Finnegan,  29  ican  Mtg.  Co.,  109  Ala.  430,  20  So. 
Minn  418  'l3  N.  W.  197;  Byrne  v.  136.  See  also  Marx  v.  District 
Taylor  46*  Miss.  95;  Miles  v.  Smith,  Grand  Lodge,  157  Ala.  107,  47  So. 
22  Mo' 502-  Bollinger  V.  Chouteau,  207.  The  administrator  is  a  proper 
20    Mo    89-    Currier   v.    Teske,    84  party.    Hunter  v.  Shelby  Iron  Co., 
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making  foreclosure  maintainable  against  the  personal  representatives, 
or  designating  them  as  the  only  necessary  defendants.'^  Apart  from 
statute,  the  personal  representative  has  no  title  to  the  land,  and  is  not 
a  necessary  party, '^  unless  a  personal  judgment  is  sought,  though  in 


110  Ala.  471,  18  So.  107;  Jones  v. 
Richardson,  85  Ala.  463,  5  So.  194; 
Hunt  V.  Acre,  28  Ala.  580;  Erwin 
V.  Ferguson,  5  Ala.  158.  In  Florida, 
prior  to  the  Revised  Statutes  of 
1892,  the  heir  was  not  a  necessary 
party,  where  the  administrator  was 
sued.  Merritt  v.  Baffin,  24  Fla.  320, 
4  So.  806;  McGregor  v.  Kellum,  50 
Fla.  581,  39  So.  697;  Ballard  v.  Ken- 
nedy, 34  Fla.  483,  16  So.  327.  In 
Georgia  the  personal  representative 
of  the  mortgagor  is  a  necessary 
party.  Magruder  v.  Offutt,  Dudley 
(Ga.)  227;  Dixon  v.  Cuyler,  27  Ga. 
248.  In  Indiana,  it  has  been  held 
that  a  statute  forbidding  an  action 
to  be  brought  against  an  executor 
or  administrator,  within  one  year 
from  the  date  of  his  appointment, 
does  not  apply  to  a  bill  for  fore- 
closure against  the  heir  of  a  de- 
ceased mortgagor.  Slaughter  v. 
Foust,  4  Blackf.  (Ind.)  379.  In 
Missouri,  since  the  Code  of  1845,  the 
personal  representative  of  the  mort- 
gagor is  a  necessary  party.  Miles 
v.  Smith,  22  Mo.  502;  Perkins  v. 
Woods,  27  Mo.  547;  and  the  only 
necessary  party.  Hall  v.  Klepzig,  99 
Mo.  83,  12  S.  W.  372;  Tierney  v. 
Splva,  97  Mo.  98,  10  S.  W.  433.  In 
New  Jersey  the  administration, 
though  not  a  necessary  party  is  a 
proper  party.  United  Security  L. 
Ins.  &c.  Co.  T,  Ott  (N.  J.),  26  Atl. 
923.  In  South  Carolina,  under  the 
former  equity  practice,  it  was  said 
that  the  personal  representative 
should  be  joined.  Mitchell  v.  Be- 
gan, 11  Rich.  (S.  Car.)  686,  711. 
The  personal  representative  of  the 
mortgagor  is  a  necessary  defendant, 
since  the  act  of  1894.  Simon  v. 
Sabb,  56  S.  Car.  38,  33  S.  E.  799. 
See  the  following  earlier  cases: 
Butler  v.  Williams,  27  S.  Car.  221, 
3  S.  E.  211;  Trapier  v.  Waldo,  16 
S.  Car.  276;  Bryce  v.  Bowers,  11 
Rich.  Eq.  (S.  Car.)  41;  Wright  v. 
Eaves,  10  Rich.  Eq.  (S.  Car.)  582; 
Drayton  v.  Marshall,  Rice  Eq.  (S. 
Car.)  373,  33  Am.  Dec.  84.    In  Tex- 


as, under  the  laws  existing  in  1843, 
the  heirs  of  a  deceased  mortgagor 
were  not  necessary  parties  to  a 
foreclosure  suit  against  the  admin- 
istrator. Flack  V.  Braman,  45  Tex. 
Civ.  App.  473,  101  S.  W.  537. 

"  Hearfield  v.  Bridge,  67  Fed.  333, 
affd.  75  Fed.  47,  21  C.  C.  A.  212: 
Dickey  v.  Gibson,  121  Cal.  276,  5S 
Pac.  704;  Finger  v.  McCaughey,  119 
Cal.  59,  51  Pac.  13;  Bayly  v.  Muehe, 
65  Cal.  345,  3  Pac.  467,  4  Pac.  486; 
Seals  V.  Chadwick,  2  Penn'ew. 
(Del.)  381,  45  Atl.  718;  Hall  v. 
Klepzig,  99  Mo.  83,  12  S.  W.  372; 
Tierney  v.  Spiva,  97  Mo.  98,  10  S. 
W.  433;  Perkins  v.  Woods,  27  Mo. 
547;  Riley  v.  McCord,  21  Mo.  285; 
McClung  v.  Cullison,  15  Okla.  402, 
82  Pac.  499;  Tryon  v.  Munson,  77 
Pa.  St.  250;  Wallace  v.  Blair,  1 
Grant  Cas.  (Pa.)  75;  Hare  v.  Mal- 
lock,  1  Miles  (Pa.)  268;  Howard  v. 
Johnson,  69  Tex.  655,  7  S.  W.  522. 
See  also  Hall  v.  Klepzig,  99  Mo.  83, 
12  S.  W.  372;  Brocker  v.  Stallard, 
34  Okla.  612,  126  Pac.  781.  But  see 
Browne  v.  Sweet,  127  Cal.  332,  59 
Pac.  774;  Suisun  Bank  v.  Stark,  106 
Cal.  202,  39  Pac.  531;  Gutzeit  v. 
Pennie,  98  Cal.  327,  33  Pac.  199. 

™  Roberts  v.  Tunnell,  165  111.  631, 
46  N.  E.  713;  Stiger  v.  Bent,  111 
111.  328;  Bissell  v.  Chicago  Mar.  Co., 
55  111.  165;  Roberts  v.  Flatt,  42  111. 
App.  608;  David  v.  Grahame,  2 
Harr.  &  G.  (Md.)  94;  Worthington 
V.  Lee,  2  Bland  (Md.)  678;  Abbott 
V.  Godfrey,  1  Mich.  178;  Hill  v. 
Townley,  45  Minn.  167,  47  N.  W. 
653;  Rickards  v.  Hutchinson,  18 
Nev.  215,  2  Pac.  52,  4  Pac.  702;  Har- 
lem Co-operative  B.  &c.  Assn.  v. 
Freeburn,  54  N.  J.  Eq.  37,  33  Atl. 
514 ;  United  Security  L.  Ins.  &c.  Co.  v. 
Vandegrift,  51  N.  J.  Eq.  400,  26  Atl. 
985;  Heidgerd  v.  Reiss,  135  App. 
Div.  414,  119  N.  Y.  S.  921;  Fraser 
V.  Bean,  96  N.  Car.  327,  2  S.  E. 
159;  Averett  v.  Ward,  45  N.  Car. 
192;  McMahon  v.  Davis,  19  Ohio 
Cir.  Ct.  242,  10  Ohio  Clr.  Dec.  467; 
In  re  Hanlin,  133  Wis.  140,  113  N. 
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some  states  he  has  a  temporary  riglit  of  possession  and  becomes  a  nec- 
essary party.''  The  personal  claim  for  the  mortgage  debt  or  deficiency 
must  be  presented  for  allowance  in  the  course  of  administration  in  the 
probate  court.''  The  personal  representative  is  at  least  the  proper 
party,  and  in  joining  him  with  the  mortgagor's  heirs  there  is  no  mis- 
joinder.'® 

Upon  the  death  of  the  mortgagor  pending  a  foreclosure  suit,  his 
heirs  should  be  summoned  in,  and  the  suit  prosecuted  against  them.*" 
A  judgment  obtained  in  a  foreclosure  suit  against  the  mortgagor 
commenced  after  his  death,  without  making  his  heirs  parties  to  it,  is 
void  as  against  such  heirs.'^ 

The  widow  of  the  mortgagor  should  be  made  a  party  to  foreclosure, 
though  during  the  lifetime  of  the  mortgagor  it  would  have  been  un- 
necessary to  join  the  wife.'^  "Where  community  property  was  mort- 
gaged, the  children  of  the  mortgagors  were  necessary  defendants  in 
foreclosure  after  the  husband's  death,  in  order  to  affect  their  interest 
therein.  Its  sale  without  joining  them  therefore  passed  only  the  in- 
terest of  the  wife,  who  was  made  a  party.*^  The  heirs  of  a  mortgagor 
who  has  sold  the  mortgaged  premises  in  his  lifetime  have  no  interest 
in  the  land,  and  therefore  should  not  be  made  parties  to  the  bill, 
unless  the  validity  of  the  conveyance  is  controverted.'*  The  heirs  of 
a  deceased  mortgagor  are  not  necessary  parties  in  case  the  mortgagor 
has  in  his  lifetime  assigned  all  his  property  for  the  benefit  of  his  cred- 

W.  411;   Walker  v.  Jarvis,  16  Wis.  against  a  decedent's  estate,  but  per- 

28.    But  see  McGowaa  v.  Davenport,  mits    a    foreclosure    on    it    without 

134  N.  Car.  526,  47  S.  E.  27.  such  presentation  provided  recourse 

"  Simon  v.  Sabb,  56  S.  Car.  38,  33  against  other  property  Is  expressly 

S.    E.    799;    Kelsey  v.   Welch,   8    S.  waived.     Supplemental   proceedings 

Dak.   255,   66  N.  W.  390.     See  also  against  the  heirs  after  the  death  of 

Bell  V.  Hall,  76  Ala.  546;  Dooley  v.  the  mortgagor  pending  suit  against 

Villalonga,   61   Ala.   129 ;    Hitchcock  him  are  not  a  new  action  as  regards 

V.  United  States  Bank,  7  Ala.  386;  the  statute  of  limitations. 

Huston  V.   Stringham,  21  Iowa  36;  «i  Craven  v.  Bradley,  51  Kans.  336, 

O'Hara  v.  Folwell,  26  La.  Ann.  370;  32   Pac.   1112;    Rfchards  v.   Thomp- 

Perkins  v.  Woods,  27  Mo.  547;  Miles  son,  43  Kans.  209,  23  Pac.  106. 

V   Smith   22  Mo.  502.  "  Hardy  v.  Atkinson,  136  Mo.  App. 

'"Hill  V.   Townley,  45  Minn.  167,  595,  118  S.  W.  516;  Zaegel  v.  Kuster, 

47  N.  W.  653;  Fern  v.  Leuthold,  39  51  Wis.  31,  7  N.  W.  781.     See  post 

Minn.  212,  39  N.  W.  399;    Commer-  §  1420. 

cial  Bank  v.  Slater,  21  Minn.  174.  ^  Schlarb   v.    Castaing,    50   Wash. 

■"  Carwile  v.  Crump,  165  Ala.  206,  331,  97  Pac.  289. 

51  So   744.  «Wilkins     v.     Wilkins,     4     Port. 

^Hiberiiia  Sav.  Soc.  v.  Wacken-  (Ala.)  245;  Hibernia  Sav.  &c.  Soc. 
reuder  99  Cal.  503,  34  Pac.  219;  v.  Herbert,  53  Cal.  375;  Medley  v. 
Kager  v.  Vickery,  61  Kans.  342,  59  Elliott,  62  111.  532;  Douglas  v. 
Pac  628  But  in  California  the  Souther,  52  111.  154;  Butler  v.  Will- 
Code  Civ.  Proc.  1906,  §§  1500,  1502,  iams,  27  S.  Car.  221  3  S.  B.  211; 
provides   for  presenting   of   claims  Howard  v.  Johnson,  69  Tex.  655,  7 
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itors.'°  If  the  complainant  seeks  for  a  personal  judgment  or  for  an 
account,  the  personal  representative  should  be  joined  with  the  heirs;*' 
but  if  no  such  judgment  be  sought,  the  personal  representative  should 
not  be  joined.*^  Of  course  such  suit  can  not  be  maintained  until  the 
expiration  of  the  year  after  the  issuing  of  letters  of  administration, 
during  which  time  the  administrator  is  exempt  from  suit.*^  If  the 
debt  is  barred,  or  for  any  reason  is  not  payable  out  of  the  personal 
assets,  the  occasion  for  joining  the  personal  representative  no  longer 
exists.  "Where  no  administrator  was  appointed  for  the  estate  of  the 
deceased  mortgagor,  and  suit  to  foreclose  was  brought  against  all  the 
heirs,  the  decree  of  foreclosure  was  held  valid,  no  judgment  being  ren- 
dered against  the  estate.'* 

The  heirs  of  the  mortgagor  or  other  person  who  has  died  seised  of 
the  estate  covered  by  the  mortgage  are  necessary  parties,  just  as  the 
deceased  mortgagor  or  owner  would  have  been  if  the  action  had  been 
brought  in  his  lifetime,  being  indispensable  to  the  rendering  of  any 
judgment  of  foreclosure,  or  for  the  sale  of  the  property.  The  court  of 
its  own  motion,  even  if  no  one  who  is  a  party  to  the  suit  makes  objec- 
tion that  they  are  not  joined,  will  order  them  to  be  brought  in  as 
defendants.*"  If  the  heirs  are  beyond  the  jurisdiction  of  the  court  the 
cause  can  not  be  proceeded  with.*"^  Under  a  statute  by  which  the  per- 
sonal representative  of  a  deceased  person  succeeds  to  the  lands  as  well 
as  the  personal  property,  for  the  purpose  of  administration  the  exec- 

S.  W.  522;   Houghton  v.  Kneeland,  21  Iowa  36;  Darlington  v.  Effey,  13 

7  Wis.  244.    See  also  Givens  v.  Dav-  Iowa    177;     Abbott    v.    Godfroy,    1 

enport,  8  Tex.  451;  Cooper  v.  John-  Mich.  178;  Rickards  v.  Hutchinson, 

son,  157  Fed.  104.  18  Nev.  215,  2  Pac.  52,  4  Pac.  702; 

==  Butler  V.   Williams,   27   S.   Car.  Heidgerd   v.    Reiss,    135    App.    Div. 

221,    3    S.    B.    211.      In    California,  414,  119  N.  Y.   S.  921;    Leonard  v. 

however,  the  heirs  of  the  mortgagor  Morris,   9  Paige    (N.  Y.)    90;    Bige- 

are  not  necessary  parties.    Bayly  v.  low  v.  Bush,  6  Paige   (N.  Y.)   345; 

Muehe,   65   Cal.   345,   3   Pac.   467,  4  McMahon  v.  Davis,  19  Ohio  Cir.  Ct. 

Pac.  486;  Finger  v.  McCaughey,  119  242,  10  Ohio  Cir.  Dec.  467;    Butler 

Cal.  59,  51  Pac.  13.  v.  Williams,  27  S.  Car.  221,  S  S.  E. 

""Eslava  v.  New  York  Nat.  Bldg.  211;  Drayton  v.  Marshall,  Rice  Eq. 
&c.  Assn.,  121  Ala.  480,  25  So.  1013;  (S.  Car.)  373,  33  Am.  Dec.  84;  Dan- 
Jones  V.  Richardson,  85  Ala.  463,  5  iel  v.   Skipwith,   2   Bro.   C.   C.   155; 
So.  191;  Boyle  v.  Williams,  72  Ala.  Bradshaw  v.  Outram,  13  Ves.  234. 
351;  Erwin  v.  Ferguson,  5  Ala.  158;  ^'Hibernia   Savings  &  Loan   Soc. 
Inge  V.  Boardman,  2  Ala.  331;  Carr  v.  Herbert,  53  Cal.  373. 
V.  Caldwell,  10  Cal.  380,  70  Am.  Dec.  "  Lovering  v.  King,  97  Ind.  130. 
740;    Belloc  v.  Rogers,   9   Cal.  123;  ^^Brocker    v.    Stallard,    34    Okla. 
Harwood  v.  Marye,  8  Cal.  580;  Rob-  612,  126  Pac.  781. 
erts  V.  Tunnell,  165  111.  631,  46  N.  ""Muir    v.    Gibson,    8    Ind.    187; 
E.  713;  Roberts  v.  Flatt,  42  111.  App.  Story's  Eq.  PI.  §  196. 
608;  Lovering  v.  King,  97  Ind.  130;  "'Fell  v.  Brown,  2  Bro.  C.  C.  276; 
Hodgdon  v.  Heidman,  66  Iowa  645,  Farmer  v.  Curtis,  2  Sim.  466 
24  N.  W.  257;  Huston  v.  Stringham, 
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utor  or  administrator  becomes  the  necessary  party  in  the  foreclosure 
of  a  mortgage,  in  place  of  the  heir."^  Where  a  mortgagor  was  sen- 
tenced to  the  penitentiary  for  life,  foreclosure  proceedings  against  the 
parties  who  would  have  been  defendants  upon  the  natural  death  of  the 
mortgagor  were  held  valid  under  the  statute  relating  to  civil  death."^ 

The  possibility  that  the  mortgage  debt  may  have  been  paid  in  whole 
or  in  part  is  no  occasion  for  joining  the  personal  representative.  The 
heir  can  take  advantage  of  such  payment,  if  any  there  be,  and  must 
establish  the  fact  himself  by  proofs.  Yet,  under  the  statutes  of  several 
of  the  states,  it  is  held  that  the  personal  representative  is  a  proper 
party  at  least,  and  should  be  admitted  as  such  upon  his  motion;'*  that 
he  has  the  same  right  to  be  made  a  party  that  the  mortgagor  had;^^ 
and  especially  when  the  mortgagee  seeks  to  charge  the  personal  estate 
of  the  deceased,  of  which  the  administrator  is  the  representative,  on 
account  of  the  inadequacy  of  the  security."® 

A  guardian  of  minor  heirs  need  not  be  joined  as  a  defendant.®^ 

§  1415.  Heirs  of  purchaser. — The  same  rules  as  to  making  the 
heirs  of  the  mortgagor  parties  to  the  foreclosure  suit  apply  as  well  to 
the  heirs  of  a  purchaser,  or  of  a  judgment  creditor  f^  but  of  course  no 
personal  judgment  can  be  had  against  such  heirs,  as  they  are  in  no 
manner  indebted  to  the  complainant  in  foreclosure.'" 

§  1416.  Heirs  of  partner. — If  one  of  two  or  more  joint  mortgagors, 
who  are  partners,  dies  pending  a  suit  for  foreclosure,  it  is  not  neces- 
sary to  make  his  heirs  or  personal  representatives  parties  to  it,  because 
the  title  vests  in  the  surviving  partners,  who  alone  are  the  proper  de- 
fendants.^ 

"^Harwood  v.  Marye,  8  Cal.  580.  Assn.  v.  Vendervere,  11  N.  J.  Eq. 

""Dobbs   V.    Lilley,    86   Kans.   513,  382,  383;    Chester  v.  King,  2  N.  J. 

121    Pac.    505;    Gen.    Stat.    1909,    §  Eq.  405;    Vreeland  v.  Loubat,  2  N. 

6913,  Code  Cir.  Proc.  §  337.  J.  Eq.  104;   Hall  v.  Musler,  1  Dlsn. 

■"Carwile  v.  Crump,  165  Ala.  206,  (Ohio)  36,  12  Ohio  Dec.  471;  Mitch- 

51   So.  744;    Hunt  v.   Acre,  28  Ala.  ell  v.  Began,  11  Rich.  L.   (S.  Car.) 

580;    Martin  v.   O'Bannon,   35   Ark.  686. 

62;    Dixon   v.   Cuyler,   27   Ga.   248;         "Huston  v.   Stringham,   21   Iowa 

Black    V.    Thomson,    120    111.    App.  36. 

424;  Hodgdon  v.  Heldman,  66  Iowa        "Darlington    v.    Effey,    13    Iowa 

645    24    N.   W.   257;    Darlington   v.  177;   United  Security  L.  Ins.  Co.  v. 

Effey,  13  Iowa  177;  Hill  v.  Townley,  Vandegrift,  51  N.  J.  Eq.  400,  26  Atl. 

45  Minn.  167,  47  N.  W.  653;   Miles  985. 

T.   Smith,   22   Mo.    502;    United   Se-        "  Alexander  v.  Frary,  9  Ind.  481. 
curity  L.  Ins.  Co.  v.  Vandegrift,  51        »»Milroy  v.  Stockwell,  1  Ind.  35. 
N  J  Eq.  400,  26  Atl.  985;  Dorsheim-        '"Cundiff    v.    Brokaw,    7    Bradw. 

er  V.  Rorback,  23  N.  J.  Eq.  46,  25  (III.)  147. 

N.    J.    Eq.    516,    519;    Andrews    v.        ^ Cullum  v.  Batre,  1  Ala.  126.   See 

Stelle,  22  N.  J.  Eq.  478;   Building  also  Jones  v.  Parsons,  25  Cal.  100. 
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Where  a  mortgage  is  given  by  one  partner  to  secure  a  partnership 
debt,  without  any  personal  covenant  to  pay  the  debt,  the  partner  is 
liable  only  as  a  surety,  and  on  his  death  the  mortgagee  may  enforce 
the  mortgage,  without  first  exhausting  his  remedies  against  the  sur- 
viving partner;  and  where  there  are  no  partnership  assets  within  the 
state  and  the  surviving  partner  is  a  nonresident,  he  is  not  a  necessary 
party  to  foreclosure  proceedings.^ 

§  1417.  Mortgagor's  heirs — Leasehold. — ^Although  the  mortgage  be 
of  a  term  of  years  the  mortgagor's  heirs  are  alone  interested,  and 
therefore  must  be  made  parties  to  a  bill  to  foreclose  the  mortgage.^ 

In  foreclosure  of  a  mortgage  on  a  leasehold  interest,  the  lessors  were 
held  to  be  neither  necessary  nor  proper  parties,  where  the  validity  of 
the  lease  was  not  questioned.*  One  who  has  assigned  a  leasehold  in- 
terest is  not  a  necessary  party  to  foreclosure  of  a  trust  deed  given  by 
the  assignee,  although  he  may  be  liable  for  rent  on  the  original  lease.^ 

§  1418.  Devisees. — Where  a  deceased  mortgagor  leaves  a  will,  the 
equity  of  redemption  descends  to  the  devisees  named  therein,  instead 
of  passing  under  the  statute  of  descent,  and  for  the  same  reasons 
which  require  the  joinder  of  the  heirs  of  an  intestate,  such  devisees 
are  necessary  defendants,  in  foreclosure  of  a  mortgage  executed  by 
their  testator.^  A  devisee  of  the  mortgagor,  whether  in  trust  or  bene- 
ficially, is  a  necessary  party  in  respect  to  so  much  of  the  equity  of  re- 
demption as  has  been  given  to  him.'  If  the  whole  equity  has  been 
devised  to  him,  the  heir,  having  no  interest  in  it,  is  not  a  proper  party; 
but  if  the  title  of  the  devisee  under  the  will  be  disputed  by  the  heir, 
then  he  should  be  joined  as  well  f  and  since  the  probate  of  a  will  may 
within  a  limited  period  be  impeached,  a  plaintiff  who  proceeds  without 

'London,  Paris  &c.  Bank  v.  Smith,  dine  v.  Greenfield,  7  Paige  (N   Y  ) 

101  Cal.  415,  35  Pac.  1027.  544,   34   Am.   Dec.   363;    Chadbourn 

^Bradshaw    v.    Outram,    13    Ves.  v.  Johnston,  119  N.  Car.  282,  25  S. 

234;  Cholmondeley  v.  Clinton,  2  Jac.  E.  705;  George  v.  Cooper,  15  W.  Va. 

&  W.  135.  666. 

*  Davis  V.  Taylor,  158  Ala.  227,  47  'Chew  v.  Hyman,  7  Fed.  7;  Mote 

So.  653.  V.  Morton,  46  Fla.  478,  35  So.  656; 

"  Unity  Co.  V.  Equitable  Trust  Co.,  Chadbourn  v.  Johnston,  119  N.  Car. 

204  111.  595,  68  N.  E.  654.  282,  25  S.  E.  705;    Graham  v.  Car- 

«Hunt  V.  Acre,  28  Ala.  580;   Sav-  ter,  2  Hen.  &  M.   (Va.)   6;  Mayo  v. 

ings  &c.  Soc.  V.  Gibb,  21  Cal.  595;  Tomkles,  6  Hunt   (Va.)   520;   Coles 

Sanderson    y.    Edwards,    111    Mass.  v.  Forrest,  10  Beav.  552. 

335;   Leggett  v.  Mutual  L.  Ins.  Co.,  "Macclesfield   v.    Fitton,    1    Vern. 

64  Barb.    (N.  Y.)   23;    Robinson  v.  168;   Lewis  v.  Nangle,  2  Ves.  Sen. 

Robinson,  1  Lans.   (N.  Y.)  117;  No-  430,  Ambl.  150. 
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joining  the  heirs  does  so  at  the  risk  of  their  afterward  proving  to  be 
the  real  parties  in  interest." 

It  has  been  held  that  children  taking  through  a  devisee  by  inher- 
itance are  necessary  parties.^"  But  the  child  of  a  living  devisee  is  not 
a  necessary  party  where  the  will  gives  the  equity  of  redemption  to  the 
mortgagor's  widow  for  life,  remainder  to  his  children,  and  provides 
that  upon  the  death  of  a  child  his  children  should  take  their  deceased 
parent's  portion.^^ 

A  discretionary  power  of  sale  for  reinvestment,  given  by  a  mort- 
gagor to  an  executor  during  the  minority  of  a  devisee,  does  not  vest 
the  executor  with  the  fee  so  as  to  make  him  a  necessary  party  to  the 
suit.^^  An  executor  with  such  a  power  can  not  bind  a  devisee  not  made 
a  party  to  the  suit  by  a  ratification  of  the  foreclosure.^^  If  the  mort- 
gagor by  his  will  charges  the  equity  of  redemption  with  the  payment 
of  an  annuity,  the  annuitant  should  be  made  a  party.^* 

§  1419.  Legatees. — ^When  legacies  are  made  a  special  charge  upon 
the  mortgaged  estate  the  legatees  should  be  made  parties.^'  But  they 
are  not  necessary  parties  when  the  legacies  are  not  a  charge  upon  the 
mortgaged  premises,  nor  upon  the  real  estate  generally,  especially 
where  the  mortgagor  left  sufficient  personal  property  to  satisfy  the 
legacy  and  its  nonpayment  resulted  from  waste  of  the  personalty  by 
the  executors.^^    "Where  a  power  of  sale  in  a  will  operates  as  an  equita- 

*Hunt  v.  Acre,  28  Ala.  580;  Bel-  tiffs,   if  necessary,   to  redeem   the 

ton  V.  Summer,  31  Fla.  139,  12  So.  land   from   the   prior   incumbrance. 

371.  In  cases  of  a  strict  technical  fore- 

"  Gruner  v.  Ruffner,  134  App.  Div.  closure,  there  may  be  no  injury  in 

837,  119  N.  Y.  S.  942.  leaving  a  prior  incumbrance  undis- 

"Eschmann  v.   Alt,   4   Misc.   305,  turbed;    but  where  the  land   is   to 

24  N.  y.  S.  763.  be  sold,  it  would  seem  to  be  essen- 

'^Chew  V.  Hyman,  7  Fed.  7;  Stein-  tial    to    the    interests    of    all    con- 

hardt    v.    Cunningham,    130    N.    Y.  earned,  and  necessary  to  prevent  a 

292,  29  N.  E.  100.  sacrifice  of  the  subject  at  the  sale, 

^  Chew  V.  Hyman,  7  Fed.  7.  that   the   certainty,   value,   and   ex- 

*"  Hunt  V.  Fownes,  9  Ves.  70.  tent  of  the  prior  incumbrance,  made 

"Batchelor  v.  Middleton,  6  Hare  known  by  the  pleadings,  should  be 

75,  78;  McGowan  v.  Yerkes,  6  Johns,  ascertained  and  declared.     It  is  the 

Ch.  (N.  Y.)  450.     In  the  latter  case,  general  doctrine  of  this  court  that 

the    chancellor    said :     "These    leg-  all  parties  having  an  interest  in  the 

atees,  whose  legacies,  as  stated  in  subject-matter  of  the  suit  should  be 

the    answer,   were    a   prior   incum-  before  the  court,  to  the  end  that 

brance,  ought  to  be  made  parties,  their  interest  may  be  embraced  by 

in  order  to  prevent  a  sale  of  the  the  decree,  and  that  one  suit  may 

premises   from   being  deceptive  or  terminate    all    controversy   depend- 

embarrassing  to  the  purchaser  and  ing  on  the  various  rights." 

injurious  to  the  rights  of  the  de-  "Hebron    Society   v.    Schoen,    60 

fendants,  and  to  enable  the  plain-  How.  Pr.  (N.  Y.)  185. 
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ble  conversion  of  the  mortgaged  realty  into  personalty,  the  residuary 
legatees  anS  devisees  are  not  necessary  parties  defendant.^' 

§  1420.  Mortgagor's  wife. — It  is  usual  to  make  the  wife  who  has 
joined  in  the  execution  of  the  mortgage  a  party.  In  some  cases  she 
has  been  regarded  as  a  necessary  party.^^  But  no  objection  can  be 
taken  by  the  defendant  that  she  is  not  joined ;  the  only  consequence  is 
that,  if  her  right  of  dower  becomes  fixed  and  absolute,  she  may  then 
redeem.^*  It  is  questioned  in  some  cases  whether  it  is  necessary  to 
join  the  wife  in  order  to  cut  off  her  inchoate  right  of  dower,^"  on  the 
ground  that  this  right  is  not  any  real  interest  in  the  land.  But  gen- 
erally this  inchoate  right  of  dower  is  regarded  as  a  right  in  the  land 
created  for  her  benefit,  which  attaches  as  soon  as  her  husband  is  seised 
of  it,  although  it  is  at  the  time  and  until  his  death  only  a  contingent 
or  possible  one.  This  inchoate  right  is  therefore  as  much  entitled  to 
protection  as  the  right  when  it  is  absolute.  The  want  of  harmony  be- 
tween the  decisions  in  this  matter  is  in  large  part  to  be  accounted  for 
by  the  statutes  of  several  states  which  have  radically  changed  the  com- 
mon law  of  dower.  In  all  those  states  in  which  the  common-law  doc- 
trine remains  unchanged,  when  the  wife  of  a  mortgagor  has  joined  in 
the  execution  of  a  mortgage  the  rule  is  general  that  she  should  be 
joined  as  a  party  when  it  is  desired  to  bar  her  rights  by  the  decree  of 
foreclosure  or  sale.^^ 

"Boehmcke  v.  McKeon,  119  App.  (N.   Y.)    618,   Brown,   J.,   said:     "I 

Div.  30,  103  N.  Y.  S.  930.  find  it  nowhere  expressly  adjudged 

"  Davis  V.  Taylor,  158  Ala.  227,  47  that  a  wife  is  a  necessary  party  to 
So.  653;  Houston  v.  Williamson,  81  a  bill  of  foreclosure  in  order  to  ex- 
Ala.  482,  1  So.  193;  Sargent  v.  Wil-  tinguish  her  inchoate  right  of  dow- 
son,  5  Cal.  504;  Daniels  v.  Header-  er."  Bell  v.  Mayor  of  N.  Y.,  10 
son,  5  Fla.  452;  Camp  v.  Small,  44  Paige  (N.  Y.)  49;  Eslava  v.  Lepre- 
111.  37;  Leonard  v.  Villars,  23  111.  tre,  21  Ala.  504,  56  Am.  Dec.  266; 
377;  Orvls  v.  Cole,  14  111.  App.  283;  Cary  v.  Wheeler,  14  Wis.  281.  But 
State  V.  Kennett,  114  Ind.  160,  16  see  Thornton  v.  Pigg,  24  Mo.  249; 
N.  E.  173;  Hurtt  v.  Crane,  36  Md.  Riddick  v.  Walsh,  15  Mo.  519,  538; 
29;  Johns  v.  Reardon,  3  Md.  Ch.  Foster  v.  Hickox,  38  Wis.  408;  Pow- 
57;  Franklin  v.  Beegle,  102  App.  ell  v.  Ross,  4  Cal.  197.  This  case, 
Div.  412,  92  N.  Y.  S.  449;  Denton  however,  is  overruled  by  later  cases 
V.    Nanny,    8    Barb.    (N.    Y.)     618;  in  this  state. 

Conde  v.   Shepard,  4  How.  Pr.    (N.  "^  Davis  v.  Taylor,  158  Ala.  227,  47 

Y.)  75;  Chadbourn  v.  Johnston,  119  So.  653;  Houston  v.  Williamson,  81 

N.  Car.  282,  25  S.  E.  905.     But  see  Ala.    482,    1    So.    193;    McGough   v 

Pitts  V.  Aldrich,  11  Allen    (Mass.)  Sweetser,  97  Ala,   361,  12   So    162- 

39;  Thornton  v.  Pigg,  24  Mo.  249.  Kimbrell  v.  Rogers,  90  Ala.   339,  7 

"Davis  V.  Taylor,  158  Ala.  227,  47  So.  241;  Sims  v.  Bank,  73  Ala.  248; 

So.  653;  Powell  v.  Ross,  4  Cal.  197;  McGehee  v.   Lehman,   65   Ala.   316; 

Wright  V.  Langley,  36  111.  381;  Ris-  Eslava  v.  Lepretre,  21  Ala   504-  Du- 

sel  V.  Eaton,  64  Ind.  248.  val  v.  McLoskey,  1  Ala.  708;    Brig- 

""In   Denton   v.   Nanny,    8   Barb,  nardello  v.   Cooper    (Ark.),  172   S. 
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The  wife  having  no  separate  estate  in  the  property  at  the  time  of  the 
foreclosure,  but  only  a  possibility  of  dower  upon  the  death  of  the 
husband  leaving  her  surviving,  some  authorities  hold  that  when  she 
is  made  a  party  to  the  foreclosure  suit  a  personal  service  of  the  sum- 
mons upon  her  is  not  necessary;  that  it  is  sufficient  to  serve  it  upon 
the  husband  only;  and  that  he  is  bound  to  appear  for  her,  and  if  he 
does  not  she  may  be  defaulted  as  if  personally  served.^^    Her  right  is 

W.  1030;  Mabury  v.  Ruiz,  58  Cal. 
11;  Anthony  v.  Nye,  30  Cal.  401; 
Burton  v.  Lies,  21  Cal.  87;  Kohner 
V.  Ashenauer,  17  Cal.  578;  Marks 
V.  Marsh,  9  Cal.  96;  Revalk  t. 
Kraemer,  8  Cal.  66,  68  Am.  Dee. 
304;  Sargent  v.  Wilson,  5  Cal.  504; 
Daniels  v.  Henderson,  5  Fla.  452; 
"Wright  T.  Langley,  36  111.  381; 
Leonard  v.  Vlllars,  23  111.  377;  Gil- 
bert V.  Maggord,  2  111.  471;  State 
V.  Kennett,  114  Ind.  160,  16  N.  B. 
173;  Kissel  v.  Eaton,  64  Ind.  248; 
Chambers  v.  Nicholson,  30  Ind.  349; 
Martin  v.  Noble,  29  Ind.  216;  Watt 
V.  Alvod,  25  Ind.  533;  Verry  v.  Rob- 
inson, 25  Ind.  14,  87  Am.  Dec.  346; 
Moomey  v.  Mass,  22  Iowa  380,  92 
Am.  Dec.  395;  Chase  v.  Abbott,  20 
Iowa  154;  Burnap  v.  Cook,  16  Iowa 
149,  85  Am.  Dec.  507;  Richardson 
V.  Skolfield,  45  Maine  386;  Gage  V. 
Ward,  25  Maine  101;  Campbell  v. 
Knights,  24  Maine  332;  Johns  v. 
Reardon,  3  Md.  Ch.  57;  Lund  v. 
Woods,  11  Mete.  (Mass.)  566;  Swan 
V.  Wiswall,  15  Pick.  (Mass.)  126; 
Gibson  v.  Crehore,  5  Pick.  (Mass.) 
146;  Snyder  v.  Snyder,  6  Mich.  470; 
Wlsner  v.  Farnham,  2  Mich.  472; 
Byrne  v.  Taylor,  46  Miss.  95;  Den- 
niston  v.  Potts,  19  Miss.  36;  Atkin- 
son Y.  Stewart,  46  Mo.  510;  Kur- 
sheedt  v.  Union  Sav.  Inst.,  118  N. 
Y.  358,  23  N.  13.  473;  Merchants' 
Bank  v.  Thomson,  55  N.  Y.  7,  11; 
Simar  v.  Canaday,  53  N.  Y.  298; 
Mills  V.  Van  Voorhies,  28  Barb.  125, 
20  N.  Y.  412,  10  Abb.  Pr.  152;  Den- 
ton v.  Nanny,  8  Barb.  (N.  Y.)  618; 
Franklin  v.  Beegle,  102  App.  Div. 
412  92  N.  Y.  S.  449;  Nimrock  v. 
Sca'nlan,  87  N.  Car.  119;  McArthur 
V.  Franklin,  15  Ohio  St.  485,  16 
Ohio  St.  193,  where  this  matter  is 
fully  discussed.  Tadlock  v.  Eccles, 
20  Tex.  782,  73  Am.  Dec.  213;  Fos- 
ter V.  Hickox,  38  Wis.  408.  In  fore- 
closure of  a  mortgage,  executed  by 


a  man  while  single,  his  wife  is  not 
a  necessary  party,  though  living 
with  him  on  the  premises.  Adams 
V.  Bartell,  46  Tex.  Civ.  App.  349, 
102  S.  W.  779.  If  the  mortgagor 
has  two  wives,  both  of  them  are 
necessary  defendants.  Wood  v. 
Chew,  13  How.  Pr.  (N.  Y.)  86.  Un- 
der the  Illinois  statute  of  1896,  pro- 
viding that  a  wife  is  not  entitled  to 
dower  as  against  a  purchase-money 
mortgage,  a  wife  is  neither  a  nec- 
essary nor  proper  party  to  the  fore- 
closure of  such  mortgage.  Lohmey- 
er  V.  Durbin,  206  111.  574,  69  N.  B. 
523. 

='Foote  V.  Lathrop,  53  Barb.  183, 
affirmed  in  41  N.  Y.  358;  Eckerson 
V.  Vollmer,  11  How.  Pr.  (N.  Y.) 
42;  Watson  v.  Church,  3  Hun  (N. 
y.)  30;  White  v.  Coulter,  1  Hun 
(N.  Y.)  357,  359;  Lathrop  v.  Hea- 
cock,  4  Lans.  (N.  Y.)  1;  Leavitt  v. 
Cruger,  1  Paige  Ch.  (N.  Y.)  421. 
In  Ferguson  v.  Smith,  2  Johns.  Ch. 
(N.  Y.)  139,  Chancellor  Kent  gives 
us  the  reason  for  the  rule  that  serv- 
ice of  a  subpoena  against  husband 
and  wife  is  good  if  made  on  the 
husband  alone — that  the  husband 
and  wife  are  one  person  in  law,  and 
the  husband  is  bound  to  answer  for 
both.  Perhaps  this  reason  was  bet- 
ter formerly  than  now.  As  regards 
the  matter  of  service  upon  the  wife 
in  a  foreclosure  suit  to  bar  her 
right  of  dower,  the  fact  that  this  is 
no  existing  claim,  and  is  an  inter- 
est resulting  from  the  marital  re- 
lations, seems  to  be  the  ground  tak- 
en in  the  decisions  for  the  rule  that 
service  upon  the  husband  alone  is 
good.  Under  the  present  Code  of 
Procedure  of  New  York,  the  wife 
of  the  owner  of  the  equity  of  re- 
demption may  appear  and  defend 
by  her  own  attorney,  as  though  she 
were  single.  Janinski  v.  Heidel- 
berg, 21  Hun  (N.  Y.)  439, 
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regarded  as  a  mere  incident  to  her  husband's  title.  It  woiild  seem, 
however,  that  process  should  issue  against  her.  Though  she  be  made 
a  party  to  the  suit,  a  summons  issued  against  and  served  on  the  hus- 
band alone  does  not,  according  to  most  authorities,  bind  her  in  any 
way,  or  even  authorize  the  husband  to  appear  and  act  for  her ;  and  the 
doctrine  stated  above  seems  to  be  generally  repudiated.^^  Thus,  where 
a  summons  was  directed  to  the  wife  but  not  served  upon  her,  it  was 
held  that  she  was  not  afiected  by  the  action,  since  she  had  a  potential 
right  of  dower  and  was  not  within  the  court's  jurisdiction.^*  And  so, 
where  a  husband  appeared  and  confessed  a  bill  to  foreclose  a  mortgage 
by  himself  and  wife,  the  wife  was  held  not  to  be  bound  by  the  decree, 
since  she  did  not  appear  in  person  and  no  summons  was  issued  against 
her.25 

If  the  mortgagor  dies  before  foreclosure,  or  pending  a  foreclosure 
suit,  his  widow  should  be  made  a  defendant.^"  The  widow  of  the 
owner  of  the  equity  of  redemption,  when  she  appears  also  to  be  the 
only  heir,  is  a  necessary  party  to  a  suit  for  the  foreclosure  of  the  mort- 
gage.'''' If  the  wife  was  not  joined  as  a  defendant,  and  dies  pending 
foreclosure,  it  is  not  necessary  to  bring  in  her  heirs  and  personal  rep- 
resentatives in  order  to  perfect  the  title,  since  they  succeed  to  no  in- 
terest. ^^ 

A  wife  in  actual  occupancy  of  a  homestead  has  such  an  interest  as 
entitles  her  to  be  made  a  party  to  the  foreclosure  of  a  mortgage 
upon  it.^^ 

If  the  mortgage  is  upon  partnership  real  estate  the  wives  of  the 
mortgagors  are  not  necessary  parties,  for  the  reason  that  such  prop- 
erty is  a  fund  for  the  payment  of  partnership  debts,  and  the  wives 
have  only  contingent  rights  in  what  may  be  left  after  the  settlement 
of  partnership  affairs.^" 

"■McArthur  v.  Franklin,  15  Ohio  122  Ind.  124,  23  N.  E.  698;   Daugh- 

St.    485,    16    Ohio    St.    193;    Union  erty  v.  Deardorf,  107  Ind.  527,  8  N 

Bank    v.    Bell,    14    Ohio    St.    200;  E.    296;    Pauley    v.    Cauthorn,    101 

White  V.  Coulter,  59  N.  Y.  629.    See  Ind.  91;   Curtis  v.  Gooding,  99  Ind 

also   Weil  v.   Marton,   24   Hun    (N.  45. 

Y.)   645;   Mills  v.  Van  Voorhies,  20  ^Miller  T.  Miller,  48  Mich.  311,  12 

N.  Y.  412,  415;  Denton  v.  Nanny,  8  N.  W.  209. 

Barb.   (N.  Y.)  618,  624;  Hubbell  v.  »Haviland   v.    Chase,    116    Mich. 

Sibley,  5  Lans.  (N.  Y.)  51.  214,  74  N.  W.  477. 

«Hurtt  V.  Crane,  36  Md.  29.  ">  Shanks  v.  Klein,  104  U.  S.  18,  26 

"Pope  V.  North,  33  111.  440.  L.  ed.  635;    Logan  v.  Greenlaw    25 

» Hardy  v.  Atkinson,  136  Mo.  App.  Fed.  299 ;   Lenow  v.  Fones    48  Ark 

595,  118  S.  W.  516;   Zaegel  v.  Kus-  557,  4   S.   W.   56;    Bopp  v    Fox    63 

ter,  51  Wis.  31.  111.  540;  Mallory  v.  Russell,  71  Iowa 

"  Holland    v.    Holland,    131    Ind.  63,  32  N.  W.  102,  60  Am.  Ren   776 
196,  30  N.  E.  1075;  Watts  v.  Julian, 
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§  1421.     Mortgagor's  wife  not  joining — Purchase-money  mortgage. 

— ^Where  the  mortgage  was  executed  by  the  husband  alone,  the  wife 
of  the  mortgagor  is  not  generally  a  necessary  defendant/^  unless  she 
claims  the  premises  adversely  as  her  separate  property,'^  or  unless  her 
joinder  as  defendant  is  necessary  to  bar  her  dower/^  or  homestead.^* 
If  the  wife  did  not  join  her  husband  in  his  mortgage  in  release 
of  her  dower,  she  should  still  be  made  a  party  to  the  bill  if  there  is  a 
defense  to  the  claim,  either  by  reason  of  a  subsequent  release,  or  be- 
cause the  mortgage  was  given  to  secure  the  payment  of  purchase- 
money''  and  is  not  subject  to  dower.^"  In  such  cases  the  right  is  sub- 
ordinate to  the  mortgage,  and  is  barred  if  she  be  made  a  party.  There 
are  cases  in  conflict  with  this  rule,  proceeding  upon  the  theory  that 
the  wife  in  such  case  has  no  interest  in  the  land,  or  any  equity  of  re- 
demption, and  is  therefore  barred  by  the  decree,  although  not  made  a 
party.'^  If  the  claim  be  a  paramount  one,  and  in  no  way  subject  to 
the  mortgage,  it  can  not  then  be  barred  by  the  decree,  and  she  should 
not  be  made  a  party  to  the  suit.'^    But  if  she  has  not  joined  in  the 


'' Brignardello  v.  Cooper  (Ark.), 
172  S.  W.  1030;  Fletcher  v.  Holmes, 
32  Ind.  497;  Barker  v.  Burton,  67 
Barb.  (N.  Y.)  458;  Etheridge  v. 
Vernoy,  71  N.  Car.  184;  Ruffner  v. 
Evans,  2  Ohio  Cir.  Ct.  70,  1  Ohio 
Cir.  Dec.  368;  Thompson  v.  Jones 
(Texas),  12  S.  W.  77;  Oates  v.  Shu- 
ey,  25  Wash.  597,  66  Pac.  58.  But 
see  Sloane  v.  Lucas,  37  Wash.  348, 
79  Pac.  949. 

'^Kohner  v.  Ashenauer,  17  Cal. 
578;  Oates  v.  Shuey,  25  Wash.  597, 
66  Pac.  58. 

'^ Brlgnardello  T.  Cooper  (Ark.), 
172  S.  W.  1030;  Mclntire  v.  Yates, 
104  111.  491;  Wright  v.  Langley,  36 
111.  381;  Gilbert  v.  Maggord,  2  111. 
471;  Holland  v.  Holland,  131  Ind. 
196,  30  N.  B.  1075;  Denniston  v. 
Potts,  11  Sm.  &  M.  (Miss.)  36;  Fos- 
ter V.  Hickox,  38  Wis.  408.  See  also 
Northwestern  Trust  Co.  v.  Ryan, 
115  Minn.  143,  132  N.  W.  202. 

»*  Hefner  v.  Urton,  71  Cal.  479,  12 
Pac.  486;  Kuhnert  v.  Conrad,  6  N. 
Dak.  215,  69  N.  W.  185.  But  see 
Townsend  Sav.  Bank  v.  Epping,  3 
Woods  (U.  S.)  390,  Fed.  Cas.  No. 
14120. 

"'  Barr  v.  Vanalstine,  120  Ind.  590, 
22  N.  E.  965;  Young  v.  Tarbell,  37 
Maine  509;  Haldane  v.  Sweet,  55 
Mich.   196;    Blydenburgh  v.   North- 


rop, 13  How.  Pr.  (N.  Y.)  289; 
Brackett  v.  Baum,  50  N.  Y.  8;  Fox 
v.  Pratt,  27  Ohio  St.  512;  Culver  v. 
Harper,  27  Ohio  St.  464;  Welch  v. 
Buckins,  9  Ohio  St.  331;  Carter  v. 
Goodin,  3  Ohio  St.  75;  Foster  v. 
Hickox,  38  Wis.  408;  Thompson  v. 
Lyman,  28  Wis.  266;  Cary  v.  Wheel- 
er, 14  Wis.  281. 

=»  Mills  V.  Van  Voorhies,  20  N.  Y. 
412,  revg.  23  Barb.  125;  Wheeler  v. 
Morris,  2  Bosw.  (N.  Y.)  524;  Heth 
v.  Cocke,  1  Rand.  (Va.)  344;  Foster 
V.  Hickox,  38  Wis.  408. 

''Short  V.  Raub,  81  111.  509; 
Fletcher  v.  Holmes,  32  Ind.  497; 
Amphlett  v.  Hibbard,  29  Mich.  298; 
Etheridge  v.  Vernoy,  71  N.  Car.  184. 
The  Indiana  case  is  overruled  in 
later  cases  in  that  state.  May  v. 
Fletcher,  40  Ind.  575;  Barr  v.  Van- 
alstine, 120  Ind.  590,  22  N.  E.  965. 
See  also  Stephens  v.  Bichnell,  27 
111.  444,  81  Am.  Dec.  242;  Walters 
V.  Walters,  73  Ind.  425;  Hoskins  v. 
Hatchings,  37  Ind.  324. 

"'Mavrich  v.  Grier,  3  Nev.  52,  93 
Am.  Dec.  373;  Merchants'  Bank  v. 
Thomson,  55  N.  Y.  7;  Brackett  v. 
Baum,  50  N.  Y.  8;  Mills  v.  Van 
Voorhies,  20  N.  Y.  412,  415;  Bell  v. 
Mayor  of  New  York,  10  Paige  (N. 
Y.)  49;  Kittle  v.  Van  Dyck,  1  Sandf. 
Ch.   (N.  Y.)  76. 
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mortgage,  and  there  is  no  defense  to  her  claim,  she  is  not  <*  proper 
party  to  the  bill,  as  her  rights  ■would  not  be  affected  if  she  were  made 
a  party.*° 

Where  a  widow's  dower  in  premises  mortgaged  by  her  husband  alone 
has  been  admeasured,  the  decree  of  foreclosure  should  be  for  the  sale 
of  the  remaining  two-thirds,  and  then  for  the  sale  of  the  admeasured 
third,  subject  to  the  dower.'"' 

Where  the  owner  of  land  executed  two  mortgages  of  it  at  different 
times,  in  the  first  of  which  his  wife  did  not  join,  but  did  join  in  the 
second,  and  the  second  mortgage  was  first  foreclosed,  and  the  pur- 
chaser was  made  a  party  to  an  action  to  foreclose  the  first  mortgage, 
it  was  held  that  the  foreclosure  of  the  second  mortgage  extinguished 
the  contingent  right  of  dower  of  the  wife  in  the  property.*^  Her 
dower  was  extinguished  just  as  it  would  have  been  had  she  joined  her 
husband  in  an  absolute  conveyance  to  the  same  purchaser.  In  like 
maimer,  if  one  executes  a  mortgage,  his  wife  not  joining  in  it,  but 
afterward  his  wife  joins  him  in  a  conveyance  of  the  land  to  a  third 
person,  and  the  mortgage  is  foreclosed  against  such  third  person  with- 
out making  the  wife  of  the  mortgagor  a  party,  the  purchaser  under 
foreclosure  will  take  the  land  free  from  the  inchoate  dower  of  the 
wife  of  the  mortgagor.*^ 

§  1422.  Mortgagor's  wife  without  dower  interest. — In  those  states 
where  the  common-law  doctrine  of  dower  is  changed  by  statute,  and 
husband  and  wife  are  made  wholly  independent  of  each  other  as  to 
their  rights  of  property,  the  wife  is  not  a  necessary  party  to  fore- 
closure of  a  mortgage  on  her  husband's  property,  even  though  she 
signed  the  mortgage.*^  In  North  Carolina,  where  the  husband  has 
absolute  dominion  over  his  land  during  his  life  and  can  convey  with- 

'» Baker  r.  Scott,  62  111.  86;  Shel-  West,  28  N.  J.  Eq.  361;  Chilver  v. 
don  V.  Patterson,  55  111.  507;  Moom-  Weston,  27  N.  J.  Eq.  435;  Hinch- 
ey  V.  Maas,  22  Iowa  380,  92  Am.  man  v.  Stiles,  9  N.  J.  Eq.  361;  El- 
Dec.  395;  Merchants'  Bank  v.  Thom-  mendorf  v.  Lockwood,  57  N.  Y.  322; 
son,  55  N.  Y.  7;  Lewis  v.  Smith,  9  Manhattan  Co.  v.  Everston,  6  Paige 
N.  Y.  502,  11  Barb.  152,  61  Am.  Dec.  (N.  Y.)  457;  Hoogland  v.  Watt,  2 
706-  Sandf.  Ch.    (N.  Y.)   148;   Carter  v. 

"Morton  v.  Noble,  22  Ind.  160.  Walker,   2    Ohio   St.   339.     But   see 

"Calder  T.  Jenkins,  16  N.  Y.  S.  LIttlefield  v.  Crocker,  30  Maine  192. 
797.  *"  Powell    V.    Ross,    4    Cal.    197; 

■"Boorum  v.  Tucker,  51  N.  J.  135,  Thornton  v.  Pigg,  24  Mo.  249;  Miles 

26  Atl.  456,  affd.  52  N.  J.  Eq.  587,  t.  Smith,  22  Mo.  502;   Etheridge  v. 

33  Atl.  50;  Mount  v.  Manhattan  Co.,  Vernoy,  71  N.  Car.  184 
43  N.  J.  Eq.  25,  9  Atl.  117,  44  N.  J. 
Eq.    297,    18    Atl.    80;     Atwater    v. 
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out  the  consent  of  his  wife,  the  wife  is  not  a  necessary  party  to  fore- 
closure of  a  mortgage  of  her  husband's  property.^* 

If  the  wife  has  no  interest  and  makes  no  claims  of  interest,  she 
should  not  be  made  a  party.^^  The  wife  of  the  mortgagor  who  has 
released  her  interest  in  the  mortgage,  and  then  joined  her  husband  in 
conveying  the  equity  of  redemption  to  a  purchaser,  can  have  no  possi- 
ble interest  in  the  land,  and  therefore  is  not  a  proper  defendant.  Of 
course,  if  the  mortgaged  estate  be  the  separate  property  of  a  married 
woman,  she  is  then  owner  of  the  equity  of  redemption,  and  as  such  is 
a  necessary  party.*^  The  defendant  can  not  take  the  objection  that 
his  wife,  who  joined  in  the  execution  of  the  mortgage,  is  not  joined  as 
a  party.*^ 

§  1423.     Wife's  homestead  right— Bankruptcy  of  mortgagor. — If 

the  premises  mortgaged  are  subject  to  a  homestead  right,  the  wife 
should  be  made  a  party,**  and  if  not  made  a  party  she  may  intervene 
to  have  the  question  of  homestead  settled.*'  A  sale  of  a  homestead,  on 
foreclosure  of  a  mortgage  executed  by  the  husband  and  wife,  is  void 
where  the  wife  was  not  made  a  party  to  the  foreclosure  suit,  and  does 
not  preclude  recovery  of  the  land  by  heirs  of  the  husband  and  wife.^" 
A  mortgage  void  as  to  homestead  because  not  executed  by  the  wife  of 


"Etheridge  v.  Vernoy,  71  N.  Car. 
184. 

<"  Stevens  v.  Campbell,  21  Ind.  471. 

«Hill  v.  Edmunds,  5  De  G.  &  S. 
603. 

■"  Powell  V.  Ross,  4  Cal.  197. 

« Bracket  v.  Banegas,  116  Cal. 
278,  48  Pac.  90,  58  Am.  St.  164; 
Watts  V.  Gallagher,  97  Cal.  47,  31 
Pac.  626;  Stockton  Bldg.  &c.  Assn. 
V.  Chalmers,  75  Cal.  332,  17  Pac. 
229;  Hefner  v.  Urton,  71  Cal.  479, 
12  Pac.  486;  Mabury  v.  Ruiz,  58 
Cal.  11;  Moss  V.  Warner,  10  Cal. 
296;  Marks  v.  Marsh,  9  Cal.  96; 
Revalk  v.  Kraemer,  8  Cal.  66,  68 
Am.  Dec.  304;  Sargent  v.  Wilson, 
5  Cal.  504;  Chase  v.  Abbott,  20  Iowa 
154;  Burnap  v.  Cook,  16  Iowa  149, 
85  Am.  Dec.  507;  Larson  v.  Reyn- 
olds, 13  Iowa  579,  81  Am.  Dec. 
444;  Willis  v.  Whitead,  59  Kans. 
221,'  52  Pac.  445;  Morris  v.  Ward, 
5  Kans.  239;  Harrod  v.  Johnson,  5 
Ky.  L-  247;  Campbell  v.  Elliott,  52 
Tex.  151;  Tadlock  v.  Eccles,  20  Tex. 
782,  73  Am.  Dec.  213.    See  also  Les- 


ter V.  Johnston,  137  Ala.  194,  83  So. 
880;  Johnson  v.  Hunt,  79  Miss.  639, 
31  So.  205.  But  see  Connecticut 
Mut.  L.  Ins.  Co.  V.  Jones,  1  Mc- 
Crary  (U.  S.)  388;  Thompson  v. 
Jones,  60  Tex.  94.  In  Kentucky  a 
statute  provides  that  no  mortgage 
or  release  of  a  homestead  exemp- 
tion shall  be  valid  unless  subscribed 
by  both  husband  and  wife;  Gen. 
Stat.  1883,  ch.  38,  art.  13,  §  13; 
Carroll's  Ky.  Stat.  1915,  ch.  46,  § 
1706;  and  it  is  held  that  where  the 
wife  did  not  join  in  the  mortgage, 
although  on  foreclosure,  the  home- 
stead is  sold  subject  to  the  wife's 
homestead  and  dower  rights,  the 
sale  does  not  even  pass  the  hus- 
band's interest.  Atkinson  v.  Gowdy, 
10  Ky.  L.  173,  8  S.  W.  698;  Tong 
V.  Eifort,  80  Ky.  152;  Wing  v.  Hay- 
den,  10  Bush  (Ky.)  276;  Thorn  v. 
Darlington,  6  Bush  (Ky.)  448.  See 
also  Monroe  v.  Price,  118  Ky.  390, 
26  Ky.  L.  250,  80  S.  W.  1184. 

*°  Mabury  v.  Ruiz,  58  Cal.  11. 

"  Thompson  v.  Jones,  60  Tex.  94. 
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the  mortgagor,  is  insufficient  after  foreclosure  sale  thereunder,  to  sup- 
port an  action  of  ejectment  by  the  purchaser.^^ 

If,  however,  the  mortgage  was  given  to  secure  the  purchase-money 
and  the  wife  did  not  join  in  it,  she  is  not  a  necessary  party  by  reason 
of  the  homestead  right;  such  a  mortgage  is  valid  and  not  subject  to 
the»homestead  right.^^  A  wife  who  has  joined  in  a  mortgage  releasing 
her  homestead  rights  is  not  a  necessary  party  to  a  foreclosure  suit  by 
reason  of  such  homestead."'  If  for  any  reason  the  mortgage  is  para- 
mount to  the  right  of  homestead,  the  mortgagor's  wife  is  not  a  neces- 
sary though  a  proper  party  by  reason  of  such  right.^*  Of  course  if 
the  homestead  be  acquired  by  use  as  such  after  the  execution  of  the 
mortgage,  the  wife  has  no  homestead  rights,  and  therefore  she  is  not 
entitled  to  be  made  a  party  defendant.^^ 

When  the  mortgagor  has  become  a  bankrupt,  and  in  his  schedule 
claims  the  mortgaged  premises  to  be  his  homestead,  he  must  be  made 
a  party  defendant  in  proceedings  to  foreclose  the  mortgage.  It  is  not 
sufficient  to  make  the  assignee  in  bankruptcy  a  party  unless  the  mort- 
gagor had  executed  the  mortgage  in  such  a  form  as  to  effectually  cut 
off  his  right  of  homestead.'^'' 

§  1424,  Husband. —  In  an  action  to  foreclose  a  mortgage  executed 
by  husband  and  wife  on  the  separate  estate  of  the  wife,  the  husband  is 
a  proper  codefendant,  both  by  reason  of  his  interest  in  the  land,  and 
in  some  cases  by  his  personal  liability  on  the  note."''  Where  the  com- 
mon law  doctrine  of  curtesy  remains  unchanged  by  statute,  a  husband 
joining  with  his  wife  in  the  execution  of  a  mortgage  on  her  separate 
real  property  is  not  a  necessary  defendant,  if  the  foreclosure  sale  is 
made  during  the  wife's  lifetime."^  But  in  some  states  the  husband  is 
considered  a  necessary  party,  under  certain  statutes  and  rules  of 
court."'    Upon  the  decease  of  the  husband  pending  such  action,  the 

"Marks  v.  Wilson,  115  Ala.  561,  '"Kuhnert  v.   Conrad,  6  N.  Dak. 

22  So.  134.  215,  69  N.  W.  185. 

=^  Amphlett  v.   Hibbard,   29  Mich.  "  Dendel  v.  Sutton,  20  Fed.  787. 

298.    Chrlstiancy,  J.,  said:    "We  see  "Andrews    v.    S wanton,    81    Ind. 

no  substantial  ground  for  requiring  474;  Wolf  v.  Banning,  3  Minn.  202; 

her  to  be  made  a  party,  nor  can  we  Mavrich  v.  Grier,  3  Nev.  52,  93  Am. 

see  any  such  substantial  benefit  to  Dec.  373. 

arise   from   such   a  requirement  as  °*  Jones'  Fund  v.  Roth,  18   N.  Y. 

would    counterbalance    the    embar-  Wk.  Dig.  459. 

rassments  which  would  arise  from  '"Hilton    v.    Lothrop,    46    Maine 

such  a  rule."  297;  Yager  v.  Merkle,  26  Minn.  429, 

'"Townsend  Sav.  Bank  v.  Epping,  4   N.   W.    819;    Wolf  v.   Banning,   3 

3  Woods  (U.  S.)  390.  Minn.  202;  Mavrich  v.  Grier,  3  Nev. 

"Connecticut  Mut.   Life   Ins.   Co.  52,    93    Am.    Dec.    373;    Landon   V. 

V.  Jones,  1  McCrary  (U.  S.)  388.  Burke,  36  Wis.  378. 
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action  may  proceed  against  the  wife  alone.""  But  in  those  states  where 
the  interests  of  husband  and  wife  are  made  completely  separate  and 
independent  as  to  the  property  they  respectively  own,  there  is  no  good 
reason  for  joining  the  husband  in  such  case  unless  he  has  become  per- 
sonally responsible  for  the  debt,  and  a  personal  judgment  is  sought 
against  him  f^  and  of  course,  when  not  a  necessary  party  himself,  his 
heirs  or  personal  representatives  are  not  necessary  parties  to  a  suit 
brought  after  his  death."  ^ 

Upon  the  decease  of  the  husband  his  personal  representative  may  be 
made  a  party  to  such  action;  and  he  is  a  necessary  party  if  the  debt 
secured  was  the  debt  of  the  husband."" 

A  mortgage  upon  community  property  may  be  foreclosed  against 
the  surviving  husband  or  wife  without  first  presenting  it  against  the 
estate  of  the  deceased  husband  or  wife."* 

§  1425.  Subsequent  mortgagees  and  their  assignees — Assignee  of 
mechanic's  lien. — Although  not  necessary  parties  to  a  valid  decree,  all 
subsequent  mortgagees,  as  well  as  other  incumbrancers  should  be  made 
parties  to  the  action,  in  order  to  affect  their  rights  and  cut  o£E  their 
liens,  for  otherwise  they  may  afterward  redeem."^ 

""Lawrence  v.  Armstrong  (Tenn.),  Ins.  Co.,  96  Ind.  510;  ^tna  L.  Ins. 

48  S.  W.  403.  Co.  V.  Finch,  84  Ind.  301;   Catterlin 

"Kimbrell  v.  Rogers,  90  Ala.  339,  v.  Armstrong,  79  Ind.  514;   Hosford 

7  So.  241;   Marshall  v.  Marshall,  86  v.  Johnson,  74  Ind.  479;   McKernan 

Ala.    383,    5    So.    475;    Summers    v.  v.  Neff,  43  Ind.  503;   Holmes  v.  By- 

Sprigg,    18    Ky.    L.    206,    35    S.    W.  bee,  34  Ind.  262;   Murdock  v.  Ford, 

1033;  Thornton  v.  Pigg,  24  Mo.  249;  17  Ind.  52;   Meredith  v.  Lackey,  16 

Riddick  v.  Walsh,  15  Mo.  519,  538;  Ind.  1;  Mack  v.  Grover,  12  Ind.  254; 

Building   Assn.   v.    Camman,   11   N.  Pattison  v.  Shaw,  6  Ind.  377 ;  Gower 

J.  Eq.  382.  V.   Winchester,   33   Iowa   303;    New- 

"^  Building   Assn.   v.   Camman,   11  comb  v.  Dewey,  27  Iowa  381;  Chase 

N.  J.  Eq.  382.  v.   Abbott,  20   Iowa   154;    Anson  v. 

'■"Mebane  v.   Mebane,   80   N.   Car.  Anson,    20    Iowa    55,    89    Am.    Dec. 

34   44  Am.  Dec.  102.  514;    Johnson  v.  Harmon,   19   Iowa 

"McGahey  v.  Forrest,  109  Cal.  63,  56;    Street  v.   Beal,  16   Iowa  68,  55 

41  Pac.  817;  Hibernia  Sav.  &c.  Soc.  Am.  Dec.  504;    Ten  Eyck  v.  Casad, 

V  Thornton,  109  Cal.  427,  42  Pac.  15  Iowa  524;  Donnelly  v.  Rusch,  15 
447    50  Am.  St.  52.  Iowa   99;    Semple  v.   Lee,   13    Iowa 

"Wiley  v.   Ewing,   47   Ala.   418;  304;  Heimstreet  v.  Winnie,  10  Iowa 

Schadt  V.  Heppe,  45  Cal.  433,  437;  430;    Crow   v.   Vance,   4   Iowa   434; 

Davenport   v.    Turpin,   43   Cal.    597,  Veach  v.  Schaup,  3  Iowa  194;  Bates 

601-  Carpentier  v.  Brenham,  40  Cal.  v.  Ruddick,  2  Iowa  423,  65  Am.  Dec. 

221 '     50     Cal.     549;     Hay  ward     v.  774.     See  this  last  case   for  a   full 

Stearns   39  Cal    58,  60;   Carpentier  discussion  of  the  point.     Roney  v. 

V  Williamson,  25  Cal.  161;  Kenyon  Bell,  9  Dana  (Ky.)  3;  Crow  v.  Tins- 
v'  Shreck  52  111.  382;  Augustine  ley,  6  Dana  (Ky.)  402;  Cooper  v. 
v'  Doud  1  Bradw  (HI.)  588;  John-  Martin,  1  Dana  (Ky.)  23,  25;  Macey 
son  V  Hosford,  110  Ind.  572,  10  N.  v.  Fenwick,  4  B.  Mon.  (Ky.)  306; 
E    407"    Buchanan  v.  Berkshire  L.  Johnson  v.  Hambleton,  52  Md.  378; 
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A  subsequent  mortgagee  may  foreclose  his  mortgage  without  first 
paying  off  the  debt  of  the  first  mortgage.""  It  has  been  held  that  a 
subsequent  mortgagee,  omitted  in  foreclosure  of  a  prior  mortgage,  may 
foreclose  his  own  mortgage,  instead  of  redeeming  from  the  sale  under 
the  prior  mortgage."^  If  a  subsequent  mortgagee  has  joined  in  a  suit 
to  foreclose,  he  need  not  be  made  a  party  defendant  since  he  is  already 
before  the  court."* 

The  assignees  of  subsequent  mortgagees  are  parties  as  necessary  as 


Harris  v.  Hooper,  50  Md.  537;  Leon- 
ard V.  Groome,  47  Md.  499;  Walker 
V.  Fisher,  117  Mich.  72,  75  N.  W. 
144;  Rogers  v.  Holyolce,  14  Minn. 
22;  Brown  v.  Nevitt,  27  Miss.  801; 
Valentine  v.  Havener,  20  Mo.  133; 
Cram  v.  Cottrell,  48  Nebr.  646,  47 
N.  W.  452,  58  Am.  St.  714;  White 
v.  Bartlett,  14  Nebr.  320,  15  N.  W. 
702;  Renard  v.  Brown,  7  Nebr.  449; 
Gould  V.  Wheeler,  28  N.  J.  Eq.  541; 
Atwater  t.  West,  28  N.  J.  Eq.  361; 
Vanderveer  v.  Holcomb,  17  N.  J.  Eq. 
87;  McCall  v.  Yard,  9  N.  J.  Eq. 
358;  Willink  v.  Morris  Canal  &c. 
Co.,  4  N.  J.  Eq.  377;  Peabody  v.  Rob- 
erts, 47  Barb.  (N.  Y.)  91;  Arnot  v. 
Post,  6  Hill  (N.  Y.)  65;  Franklin 
V.  Hay  ward,  61  How.  Pr.  (N.  Y.) 
43;  Vanderkemp  v.  Shelton,  11 
Paige  (N.  Y.)  28;  Waller  v.  Harris, 
7  Paige  (N.  Y.)  167;  Hinson  v.  Ad- 
rian, 86  N.  Car.  61;  Stewart  v.  John- 
son, 30  Ohio  St.  24;  Blanchard  v. 
Schwartz,  7  Okla.  23,  54  Pac.  303; 
Watson  V.  Dundee  Mortgage  &c.  Co., 
12  Ore.  474,  8  Pac.  548;  Sell  wood 
V.  Gray,  11  Ore.  534,  5  Pac.  196; 
DeLashmutt  v.  Sellwood,  10  Ore. 
319;  Besser  v.  Hawthorn,  3  Ore.  129, 
512;  Mills  v.  Taylor,  30  Tex.  8; 
Webb  V.  Maxan,  11  Tex.  678;  Bou- 
cofski  V.  Jacobsen,  36  Utah  165,  104 
Pac.  117,  26  L.  R.  A.  (N.  S.)  898; 
Farwell  v.  Murphy,  2  Wis.  533.  See 
also  Capehart  v.  McGahey,  132  Ala. 
334,  31  So.  503;  Karl  v.  Conner,  30 
Ky.  L.  238,  97  S.  W.  1111;  Wilkin- 
son V.  Green,  34  Mich.  221;  Brain- 
ard  V.  Cooper,  10  N.  Y.  356;  Denton 
V.  Ontario  County  Nat.  Bank,  150 
N.  Y.  126,  44  N.  E.  781;  Gage  v. 
Brewster,  31  N.  Y.  218;  Walsh  v. 
Rutgers  F.  Ins.  Co.,  13  Abb.  Pr.  (N. 
Y.)  33;  Johnson  v.  Putnam  Foun- 
dry &c.  Co.,  152  N.  Y.  S.  792;  Can- 


non V.  Parker,  81  N.  Car.  320.  In 
Tennessee  it  is  held  that  subsequent 
mortgagees  are  bound,  though  not 
made  parties,  if  there  was  no  col- 
lusion between  the  parties  as  to  the 
bill,  or  other  special  ground  of  eq- 
uity. Rowan  v.  Mercer,  10  Humph. 
(Tenn.)  359.  If  the  subsequent 
mortgage  is  not  recorded,  or  if  it 
is  upon  the  property  of  a  corpora- 
tion and  it  is  not  executed  as  a 
deed  of  the  corporation,  but  is 
signed  by  its  officers  in  their  in- 
dividual names,  there  is  no  con- 
structive notice  of  such  mortgage 
and  it  is  not  necessary  to  make  the 
holder  of  such  a  mortgage  a  party. 
Shackelton  v.  Allen  Chapel,  25 
Mont.  421,  65  Pac.  428;  Hager  v. 
Spect,  52  Cal.  579.  Under  a  statute 
which  provides  that  it  is  sufficient 
to  make  the  mortgagee  or  his  as- 
signee as  shown  by  the  record,  de- 
fendant, a  non-resident  second  mort- 
gagee who  is  made  a  party  by  the 
name  given  in  the  record,  though 
incorrect,  is  bound.  Baugher  v. 
Woollen,  147  Ind.  308,  45  N.  E.  94, 

""Ohio  Sav.  Bank  &c.  Co.  v. 
Strausz,  32  Ohio  Cir.  Ct.  268. 

"Coleman  v.  Witherspoon,  76 
Ind.  285;  McKernan  v.  NefE,  43  Ind. 
503;  Atwater  v.  West,  28  N.  J.  Eq. 
361;  Chiver  v.  Weston,  27  N.  J.  Eq. 
435;  Peabody  v.  Roberts,  47  Barb. 
(N.  Y.)  91;  Walsh  v.  Rutgers  Fire 
Ins.  Co.,  13  Abb.  Pr.  (N.  Y.)  33; 
HoUiger  v.  Bates,  43  Ohio  St.  437, 
2  N.  E.  841;  Childs  v.  Childs,  10 
Ohio  St.  339,  75  Am.  Dec.  512;  Bes- 
ser V.  Hawthorn,  3  Ore.  129,  512; 
Milmo  Nat.  Bank  v.  Rich,  16  Tex. 
Civ.  App.  363,  40  S.  W.  1032.  But 
see  Fliess  v.  Buckley,  90  N.  Y.  286. 

°*  Porter  v.  Hamill,  95  Ark.  97, 
128  S.  W.  570. 
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the  original  mortgagees.*®  If  the  entire  interest  is  assigned,  the  mort- 
gagee is  no  longer  a  proper  party,  but  the  assignee  becomes  such  in  his 
place.  The  assignee,  then  being  the  party  in  interest,  instead  of  the 
original  lienor,  is  considered  a  necessary  defendant.'"  The  assignee  in 
bankruptcy  of  the  subsequent  mortgagee  must  be  made  a  party  to  the 
suit,  or  he  will  have  the  right  to  redeem.'^ 

If  the  plaintiff  be  himself  the  owner  of  a  second  mortgage  upon  the 
same  property,  he  should  set  out  this  fact  in  his  complaint.  He  can 
not,  without  such  reference  in  the  complaint  or  exception  in  the  judg- 
ment, require  bids  to  be  made  subject  to  his  second  mortgage.'^  A 
junior  mortgagee  whose  mortgage  has  never  been  recorded,  and  of 
which  the  senior  mortgagee  has  no  notice,  need  not  be  made  a  party  to 
the  latter's  foreclosure  suit.'^ 

Holders  of  mechanics'  liens  upon  the  mortgaged  premises,  which  are 
subsequent  to  the  mortgage,  are  necessary  parties  to  foreclosure.''*  An 
assignee  of  a  mechanic's  lien  is  a  necessary  party  to  a  suit  to  foreclose 
a  mortgage  given  after  the  lien  commenced,  although  the  mortgagee 
had  no  knowledge  of  its  existence,  and  the  mortgage  was  recorded  be- 
fore the  commencement  of  statutory  proceedings  to  enforce  the  lien.''^ 

§  1426.     Subsequent  mortgagee  retaining  interest  after  assignment. 

— After  a  mortgagee  has  made  an  absolute  assignment  of  the  mort- 
gage, he  ceases  to  have  any  interest  in  it  and  is  no  longer  a  necessary 
party  to  foreclosure.'^  A  subsequent  mortgagee  who  has  assigned  the 
mortgage,  although  he  has  not  indorsed  the  note  is  not  prima  facie  a 

*' Swift   y.    Edson,    5    Conn.    531;  '"Barrague  v.  Manuel,  7  Ark.  516; 

Vanderkemp    v.    Shelton,    11    Paige  Markel  v.  Evans,  47  Ind.  326;  Gow- 

(N.  Y.)   28,  Clarke  351;   Bigelow  v.  er  v.  Howe,  20  Ind.  396;   ■Williams 

Davol,  16  N.  Y.  S.  646.  v.   Smith,   49  Maine  564;    Miller  v. 

'"Augustine  v.  Doud,   1   111.  App.  Henderson,  10  N.  J.  Eq.  320;   Clark 

588;    Winslow  v.   McGall,   32   Barb.  v.   Mackin,  95  N.  Y.  346;    Andrews 

(N.  Y.)    241.     See  also  Wetmore  v.  v.  Gillespie,  47  N.  Y.  487;   Christie 

Roberts,   10  How.   Pr.    (N.  Y.)    51;  v.  Herrick,  1  Barb.  Ch.  (N.  Y.)  254; 

White  V.  Bartlett,  14  Nebr.  320,  15  Newman  v.  Chapman,  2  Rand.  (Va.) 

N.  E.  702;  Pullen  v.  Heron  Min.  Co.,  93,  14  Am.  Dec.  766.    But  see  Strong 

71  N.  Car.  567.  v.  Downing,  34  Ind.  300.     In  Whit- 

"  Avery  v.  Ryerson,  34  Mich.  362.  ney  v.  McKinney,  7  Johns.  Ch.   (N. 

"Homeopathic  Mut.  L.  Ins.  Co.  t.  Y.)     144,    Chancellor    Kent    said: 

Sixbury,  17  Hun  (N.  Y.)  424.  "Where  the  assignment  is  absolute, 

''Henderson  v.  Grammar,  66  Cal.  and  the  mortgagee  parts  with   all 

332;  Reel  v.  Wilson,  64  Iowa  13,  19  his   interest  in  the  mortgage,   and 

N.  W.  814.  there  is  nothing  special  or  peculiar 

'*  Jones  v.  Hartsock,  42  Iowa  147;  in  the  case,  the  assignee  is  under 

Emigrant    Industrial    Sav.   Bank  v.  no  necessity  to  make  the  mortgagee 

Goldman,   75   N.  Y.   127;    Payne  v.  a  party  to  a  bill  to  foreclose.    The 

Wilson,  74  N.  Y.  348.  general  principle  is,  that  a  person 

'"  Atkins  T.  Volmer,  21  Fed.  697.  who  has  no  interest  in  the  suit,  and 
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necessary  party,'^  nor  is  he  although  the  assignment  shows  that  he 
assigned  the  mortgage  as  collateral  security.''*  But  when  he  has  as- 
signed the  mortgage  merely  as  collateral  security,  it  is  desirable,  at 
least,  that  he  should  be  made  a  party ;  because,  if  not  assigned  for  its 
full  value,  he  has  still  an  interest  in  it;  and  he  may  in  fact  be  able 
to  show  that  the  debt  for  which  he  has  assigned  the  mortgage  has  been 
paid,  and  that  he  is  really  the  only  one  beneficially  interested  in  the 
security. '^  The  better  practice,  therefore,  is  to  make  the  assignor  of 
the  mortgage  a  party,  whenever  it  appears  either  from  the  assignment 
or  otherwise  that  he  has  still  an  interest  in  the  security.*" 

Except  by  reason  of  his  personal  liability,  a  mortgagee  who  has  as- 
signed the  mortgage  absolutely,  and  indorsed  the  note,  is  not  a  proper 
defendant  in  a  suit  to  foreclose  the  mortgage.  The  action  should  be 
against  the  mortgagor  without  joining  him,  for,  though  he  is  liable  to 
the  holder  of  the  mortgage  as  indorser,  and  might  be  joined  with  the 
maker  in  a  suit  on  the  note,  he  has  nothing  to  do  with  the  mortgaged 
property,  and  can  not  be  a  party  to  the  foreclosure  suit.*^  But  where 
a  personal  judgment  may  be  had  against  any  one  liable  for  the  mort- 
gage debt,  such  mortgagee  could  be  joined  for  that  purpose.*^  If  the 
assignor  has  guaranteed  the  payment  or  collection  of  the  mortgage 
debt  he  is  a  necessary  defendant,  if  a  deficiency  judgment  is  sought 
against  him.*' 

A  deed  and  purchase-money  mortgage  misdescribed  the  land,  and 
on  discovering  the  mistake  the  vendor  executed  a  further  deed  locating 
the  land  as  it  should  have  been  described,  and  at  the  same  time  the 
parties  made  an  agreement  correcting  the  mortgage,  and  confirming  it 

■who    is    a    mere    witness,    against  ""  Ackerson  v.  Lodi  Branch  R.  Co., 

whom    there    could    be    no    relief,  28  N.  J.  Eq.  542;   Bloomer  v.  Stur- 

ought  not  to  he  a  party."  ges.  58  N.  :X.  168,  175;   Whitney  v. 

"Harwell  V.  Lehman,  72  Ala.  544;  McKinney,    7    Johns.    Ch.    (N.    Y.) 

"Walker  v.   Bank  of  Mobile,   6   Ala.  144;    Kittle  v.  Van  Dyck,  1  Sandf. 

452;  Western  Reserve  Bank  v.  Pot-  Ch.  (N.  Y.)  76..    See  ante  §  1375. 

ter,  Clarke  Ch.  (N.  Y.)  43.2.  «  Sands  v.  Wood,  1  Iowa  263. 

'''Woodruff  V.  Depue,  14  N.  J.  Eq.  '^ Nichols  v.  Randall,  5  Minn.  304, 

168.  308;  Andrews  v.  Gillespie,  47  N.  Y. 

™Dalton  V.  Smith,  86  N.  Y.  176;  487;    Christie   v.    Herrick,    1   Barb. 

Bard  v.   Poole,  12   N.  Y.   495.     See  Ch.     (N.    Y.)     254;     Ward    v.    Han 

also   Brown  v.   Johnson,   53   Maine  Bokkelen,  2  Paige  (N.  Y.)  289.    See 

246;    Stevens   v.    Reeves,    33    N.   J.  also  Delaware  Bank  v.  Jarvis,  20  N. 

Eq.  427;    Ackerson  v.  Lodi  Branch  Y.  226. 

R.  Co.,  28  N.  J.  Eq.  542;  Union  Col-  ^  Field  v.   Thistle,   60   N.    J.    Eq. 

lege  V.  Wheeler,  61  N.  Y.  88;  Bloom-  444,   46   Atl.   1099;    Hunt  v    Purdv 

er  V.  Sturges,  58  N.  :f.  168;  Fithian  82    N.    Y.    486,    37    Am."  Rep.    587; 

V.  Corwin,  17  Ohio  St.  118;   Wright  Craig  v.  Parkis,  40  N.  Y.  181    100 

V.  Sperry,  21  Wis.  331.  Am.  Dec.  469. 
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as  an  incumbrance.  It  was  held  that  the  vendor,  taking  the  mortgage, 
was  not  a  necessary  or  proper  party  to  an  action  by  an  assignee  to  fore- 
close the  mortgage.  No  further  obligation  rested  upon  the  mortgagee 
after  the  correction  of  the  mistake.*"' 

§  1427.  Assignee  of  note. — In  those  states  where  the  transfer  of 
the  note  or  bond  secured  by  the  mortgage  is  lield  to  carry  with  it  the 
mortgage  security,  the  holder  of  the  note,  though  he  has  no  formal  as- 
signment of  the  mortgage,  should  be  made  a  party  to  the  bill  f^  and 
a  sale  made  without  joining  him  does  not  bar  his  right  to  redeem,*"  or 
prevent  his  maintaining  an  action  against  the  purchaser  to  foreclose  his 
mortgage.*^  In  accordance  with  this  principle,  after  a  mortgage  has 
been  assigned  by  an  indorsement  upon  it,  without  an  indorsement  of 
the  note  or  bond  secured  by  it,  the  assignor  remains  the  real  holder  of 
the  mortgage,  and  is  a  necessary  party.**  In  several  states  there  are 
statutes  requiring  the  assignor  to  be  made  a  party  "when  the  thing  in 
action  is  not  assignable  by  indorsement,"  or  when  it  is  not  a  negotiable 
instrument.  Under  these  provisions  the  holder  of  a  mortgage  note 
transferred  by  indorsement,  or  by  delivery  when  payable  to  bearer, 
may  be  made  a  party  without  the  assignor  ;*°  but  if  the  mortgage  debt 
be  evidenced  by  a  bond  or  non-negotiable  note,  which  is  transferred  by 
delivery,  although  the  mortgage  is  formally  assigned,  the  assignor  is  a 
necessary  party.^"  A  mortgagee  who  has  assigned  a  negotiable  note 
without  a  formal  assignment  of  the  mortgage  is  not  a  necessary 
party.°^ 

If  the  mortgage  secures  several  notes,  which  have  been  assigned  and 
are  held  by  different  persons,  in  a  suit  by  one  holder  to  enforce  the 
mortgage,  the  holders  of  the  other  notes  should  be  made  parties;'^ 
thougirthey  are  not  necessary  parties  if  the  effect  of  the  foreclosure  is 
tr  leave  the  mortgage  in  force  as  to  the  other  notes.^^  If  no  interest 
in  the  mortgage  passes  with  the  transfer  of  the  note,  the  holder  of  the 

^Haaren  v.  Lyons,  9  N.  Y.  S.  211.  29;     Pipestone     County     Bank     v. 

*>  Burton     v.     Baxter,     7     Blackf.  Ward,  81  Minn.  263,  83  N.  W.  991; 

(Ind.)  297;  Dewing  v.  Scribner,  53  Goodwin  v.  Cunningham,  54  Nebr. 

Vt.  1.     See  also  Surine  v.  Winter-  11,  74  N.  W.  315. 

botham,   96   111.  App.  123;    Town  v.  '"Gower  v.  Howe,  20  Ind.  396. 

Alexander,  85  111.  App.  512,  affd.  185  ""Holdridge  v.  Sweet,  23  Ind.  118; 

lil.  254,  56  N.  B.  1111.  French  v.  Turner,  15  Ind.  59. 

*>  Holliger  v.   Bates,  43   Ohio  St.  "^  Wilson  v.  Spring,  64  111.  14. 

437.  '^Delespine  v.   Campbell,   45   Tex. 

"Holliger  v.   Bates,   43   Ohio   St.  628.    See  post  §  1435. 

437  '"Boyer  v.  Chandler,  160  111.  394, 

«^'Soldridge  v.  Sweet,  23  Ind.  118;  43  N.  E.  80"3,  32  L.  R.  A.  113. 
Bell   v.   Shrock,   2   B.   Mon.    (Ky.) 
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note  is  considered  an  unnecessary  party  in  some  states."*  A  decree 
rendered  without  making  a  holder  of  a  note  a  party  does  not  bar  him 
from  a  subsequent  foreclosure."^  But  an  objection  that  an  assignee  of 
an  interest  in  the  mortgage  was  not  made  a  party  to  the  foreclosure 
suit  furnishes  no  ground  for  a  collateral  attack  upon  the  decree  by  a 
purchaser  of  emblements  upon  the  land  prior  to  the  foreclosure  suit."" 
But  in  Iowa  an  assignee  of  a  note,  though  not  made  a  party,  is  afEeeted 
by  a  foreclosure  decree  obtained  by  the  holder  of  an  earlier  maturing 
note  secured  by  the  same  mortgage,  and  his  only  remedy  is  to  make 
statutory  redemption  from  the  foreclosure  sale.°^  When  a  junior 
mortgagee  seeks  to  redeem  from  a  foreclosure  sale  under  a  senior 
mortgage,  because  he  was  not  made  a  party  to  the  suit,  he  must  show 
that  he  was  the  owner  of  the  mortgage  when  the  suit  was  brought  to 
foreclose  the  senior  mortgage.  If  such  junior  mortgagee  holds  his 
mortgage  by  virtue  of  an  assignment  of  the  mortgage  note,  without 
any  written  assignment  of  the  mortgage,  and  he  fails  to  show  that 
such  assignment  was  made  before  the  action  was  brought  to  foreclose 
the  senior  mortgage,  he  can  not  redeem."^  If  the  assignment  has  not 
been  recorded,  the  assignee  need  not  be  made  a  party  to  the  suit,  un- 
less the  plaintiff  has  notice  of  the  assignment  before  he  takes  his  de- 
cree."" The  assignee  in  such  case  is  bound  by  proceedings  to  which 
his  assignor  was  made  a  party .^ 

If  a  bond  and  mortgage  under  foreclosure  are  claimed  by  a  third 
person,  he  may  be  made  a  party  on  his  own  application.  The  owner 
of  the  equity  in  such  case  may  have  to  pay  into  court  the  amount  of 
his  mortgage  debt,  and  may  compel  the  adverse  claimants  to  litigate 
their  rights  between  themselves.^ 

§  1428.  Personal  representative  of  junior  mortgagee. — ^Upon  the 
death  of  a  junior  mortgagee  his  personal  representative  is  a  proper 
party  to  a  bill  by  the  prior  mortgagee  to  foreclose.  His  heir  has  no 
interest  in  the  mortgage.^    But  it  has  been  held  that  an  heir  to  whom 

"Hensley  v.  Whiffin,  54  Iowa  555,  "Hensley  t.  Whiffin,  54  Iowa  555, 

6  N.  "W.  725;Kemerer  v.  Bournes,  53  6  N.  W.  725.     See  also  Kemerer  v. 

Iowa    172,    4    N.    W.    521;    Bell    v.  Bournes,  53  Iowa  172,  4  N.  W.  521. 

Shrock,  2  B.  Mon.   (Ky.)   29;   Pugh  »=  Shoemaker  v.   Austin,   88   Iowa 

v.    Holt,    27    Miss.    461;    Archer   v.  707,  54  N.  W.  137. 

Jones,  26  Miss.  583.  ">  Dickerman  v.  Lust,  66  Iowa  444, 

»=  Connecticut    Trust    &c.    Deposit  23  N.  W.  916. 

Co.  V.  Fletcher,  61  Nebr.  166,  85  N.  'Cannon  v.  Wright    49  N    J    Eq 

W.   59;    Todd  v.   Cramer,   36   Nebr.  17.  23  Atl.  285. 

430,  54  N.  W.  674.  ^  Van  Loan  v.  Squires,  23  Abb.  N. 

"Batterman   v.    Albright,   122    N.  Cas.  (N.  Y.)  230,  7  N.  Y.  S.  171. 

Y.  484,  25  N.  E.  856.  '  Citizens*   Nat.   Bank  v.  Dayton, 
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one  of  the  notes  secured  by  the  mortgage  was  given  b}'  the  mortgagee 
during  his  lifetime,  should  be  made  a  defendant.*  If  the  mortgagee 
was  a  nonresident  of  the  state,  the  plaintiff  may  take  out  administra- 
tion for  the  purposes  of  the  foreclosure  suit.' 

§  1429.  Objection  to  want  of  service  after  default. — Incumbrancers 
who  have  been  made  parties  to  the  bill,  and  suffered  default,  can  not 
complain  that  one  of  them  was  not  duly  served  with  process,  when 
afterward  it  appears  that  the  property  was  sold  for  a  sum  less  than  the 
amount  due  upon  the  mortgage.  The  defendant  not  served  can  alone 
take  advantage  of  the  want  of  service.^ 

§  1430.  Redemption  by  junior  mortgagee. — Generally,  the  remedy 
of  a  subsequent  mortgagee  who  is  not  made  a  party  to  foreclosure  of 
the  first  mortgage,  is  redemption  from  the  sale.^  In  case  of  redemp- 
tion by  a  subsequent  mortgagee,  an  accounting  for  rents  and  profits 
may  be  compelled,^  and  he  is  obliged  to  pay  only  the  mortgage  debt 
and  interest,  without  costs  of  the  previous  foreclosure."  If  upon  fore- 
closure the  property  sell  for  more  than  the  amount  of  the  mortgage, 
the  selling  price  will  be  the  amount  required  to  redeem.^" 

A  junior  mortgagee,  after  receiving  full  satisfaction  for  his  debt, 
though  not  made  a  party  to  a  foreclosure  of  a  prior  mortgage,  has  no 
right  of  redemption  which  he  can  exercise  himself  or  transfer  to  an- 
other ;  and  the  rule  is  the  same  in  case  his  mortgage  is  in  the  form  of 
an  absolute  conveyance,  and  he  has  upon  payment  conveyed  the  prem- 
ises at  the  request  of  the  mortgagor  to  a  third  party.  He  can  not  in- 
vest the  mortgagor  or  a  third  party  with  a  right  to  redeem  when  he 
himself  has  ceased  to  have  that  right.^^ 

116  111.  257,  4  N.  E.  492;   Plummer  'Ten  Eyck  v.  Casad,  15  Iowa  524; 

V.  Doughty,  58  Maine  341;   Shaw  v.  Gage  v.  Brewster,  31  N.  Y.  218. 

McNlsh,   1  Barb.   Ch.    (N.  Y.)    326;  "Gage  v.  Brewster,  31  N.  Y.  218; 

Lockman  v.  Reilly,  10  Abb.  N.  Gas.  Vanderkemp    v.    Shelton,    11    Paige 

(N,  Y.)  351,  95  N.  Y.  64;  Whitla  v.  Ch.   (N.  Y.)   28.     See  also  Brainard 

Halliday,  4  Dr.  &  War.  267.  v.   Cooper,  10   N.   Y.   356;    Benedict 

■"  Jenson  V.  Jenson,  66  III.  259.  v.    Oilman,    4    Paige     (N.    Y.)     58; 

^Lothrop's  Case,  33  N.  J.  Eq.  246.  Vroom  v.  Ditmas,  4  Paige   (N.  Y.) 

°  Montgomery  v.  Tutt,  11  Cal.  307.  526. 

'Simmons  v.  Taylor,  38  Fed.  682;  '"Johnson  v.  Harmon,  19  Iowa  56; 

Capehart  v.  McGahey,  132  Ala.  334,  American  Buttonhole  &c.  Co.  v.  Bur- 

31  So.  503;   Clary  v.  Marshall,  5  B.  lington  Mut.  L.  Assn.,  61  Iowa  464, 

Mon.  (Ky.)  266;  Williams  v.  Brown-  16  N.  W.  527. 

lee,    101    Mo.    309,    13    S.    W.    1049;  "  McHenry  v.  Cooper,  27  Iowa  137. 
Renard  v.  Brown,  7  Nebr.  449.     See 
ante  §  1425. 
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§  1431.  Eedemption  sole  right  of  junior  mortgagee. — The  only 
right  of  a  junior  mortgagee,  who  has  not  been  made  a  party  to  the 
foreclosure  of  a  prior  mortgage,  is  to  redeem  the  property  from  that 
mortgage.  It  does  not  matter  that  on  the  sale  of  the  property  under 
the  foreclosure  of  the  prior  mortgage  there  was  a  surplus  which,  with 
the  consent  of  the  mortgagor,  was  paid  to  a  third  mortgagee  who  was 
made  a  party  to  the  suit,  and  the  property  subsequently  depreciated  so 
that  there  was  no  value  above  the  first  mortgage.  The  middle  mort- 
gagee has  no  claim  upon  the  surplus.  Whether  the  property  has  in- 
creased or  depreciated  in  value  since  the  sale  under  the  first  mortgage 
does  not  affect  his  right  to  redeem,  which  is  the  only  right  he  has  in 
the  matter.^  ^  Moreover  such  right  of  redemption  must  be  exercised 
within  the  statutory  period,  which  is  generally  ten  years  from  the  time 
when  the  mortgage  debt  becomes  due.'^^ 

§  1431a.  Maker  of  note  secured. — A  joint  and  several  maker  of 
the  note  secured  should  be  joined  as  a  party,  although  the  mortgage 
was  executed  by  another.  The  judgment  should  settle  the  obligations 
of  all  the  principal  debtors.  This  is  especially  the  case  where  the 
mortgage  has  been  assigned  and  the  defense  to  the  note  could  only  be 
enforced  by  a  joint  cross-action  for  damages.^*  Joint  foreclosure  has 
been  allowed  where  the  mortgage  was  joint  in  form,  but  given  to  se- 
cure different  notes  in  severalty.^=  In  such  cases  all  parties  interested 
in  the  mortgage  must  be  brought  before  the  court  either  as  plaintifEs 
or  defendants.^" 

§  1432.  Guarantor  of  debt  secured. — A  guarantor  of  the  mortgage 
debt  is  not  a  proper  party  to  the  foreclosure  suit,  because  he  is  not  lia- 
ble to  the  holder  of  the  mortgage  until  the  remedy  against  the  mort- 

"  Sanger  v.  Nightingale,  122  U.  S.  time  is  limited  to  seven  years.    Ew- 

176,  185,  30  L.  ed.  1105,  7  Sup.  Ct.  ing  v.  Ainsworth,  53  111.  464. 

1109;  McKernan  v.  Ne£E,  43  Ind.  503;  "Dederick  v.  Barber,  44  Mich.  19, 

Spurgin  v.  Adamson,  62  Iowa  661,  5   N.  W.   1064.     See  also  Fond  du 

18  N.   W.   293;    Gault  v.   Equitable  Lac  Harrow  Co.  v.  Haskins,  51  Wis. 

Trust  Co.,   100  Ky.  578,  38   S.  "W.  135,  8  N.  W.  15.    In  a  suit  by  A  to 

^•^65.  foreclose  a  mortgage  executed  to  A 

'^  Floyd  V.  Cheney,  57  Iowa  160,  and  B,  for  a  note  given  to  A  alone, 

10  N.  W.  324;  Crawford  v.  Taylor,  B    was    held    a    necessary    party. 

42  Iowa  260;  Gower  v.  Winchester,  Chrisman    v.    Chenoweth,    81    Ind 

33  Iowa  303;  Gage  v.  Brewster,  31  401. 

N.  Y.  218;   Peabody  v.  Roberts,  47  ^  Shirkey    v.    Hanna,    3    Blackf. 

Barb.  (N.  Y.)  91.    See  also  Moulton  (Ind.)  403,  26  Am.  Dec.  426. 

V.   Cornish,   61   Hun   438,   16   N.   Y.  "Hopkins   v.   Ward,    12    B.   Mon. 

S.  257  (six  months).    In  Illinois  the  (Ky.)  185. 
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gagor  and  the  property  mortgaged  is  first  exhausted.^'  But  where  the 
court  has  power  to  decree  the  payment  of  any  deficiency  there  may  be 
after  the  sale  of  the  property,  as  well  against  a  third  person  as  against 
the  mortgagor,  then  a  mortgagee  who  has  assigned  his  mortgage  and 
guaranteed  the  payment  of  it,  or  any  other  person  who  has  become  a 
guarantor  or  surety  of  the  debt,  is  a  proper^*  though  not  a  necessary^" 
party  to  a  suit  to  foreclose  the  mortgage.  One  who  has  guaranteed 
that  the  mortgage  debt  is  collectible  is  in  this  way  a  proper  party.  ^^ 
Thus  the  New  York  code  providing  that  any  person  who  is  liable  to 
the  plaintiff  for  the  "payment"  of  a  debt  secured  by  a  mortgage  may 
be  made  a  defendant  in  foreclosure,  has  been  held  to  apply  to  an  as- 
signor of  a  bond  and  mortgage  guarantying  the  "collection"  thereof.  ^^ 

But  in  all  cases  when  the  collateral  undertaking  is  strictly  one  of 
guaranty,  the  judgment  should  provide  that  execution  should  not  issue 
against  the  guarantor  until  an  execution  against  the  persons  primarily 
liable  has  been  returned  unsatisfied.^^  Upon  a  guaranty  made  by  the 
holder  of  a  mortgage  upon  assigning  it,  that  the  mortgaged  premises 
are  sufficient  to  pay  the  debt,  and  that  the  mortgage  is  collectible,  the 
guarantor  is  not  liable  unless  the  assignee  makes  a  diligent  foreclosure 
of  the  mortgage.  Any  unreasonable  delay,  such  as  the  lapse  of  nine 
months  after  the  maturity  of  an  instalment  of  the  mortgage,  to  fore- 
close it,  will  discharge  the  guarantor.^' 

A  guarantor  of  "collection"  is  not  generally  a  proper  party,^*  be- 
cause no  obligation  arises  on  the  part  of  such  guarantor  until  there  is 

"  Joy  V.  Jackson  &c.  Plank  Road  Harrow  Co.  v.  Haskins,  51  Wis.  135, 

Co.,  11  Mich.   155;    Cottrell  v.  New  8  N.  W.  15.     See  also  Miller  v.  Mc- 

London  Furniture  Co.,  94  Wis.  176,  Laughlin,  132  Mich.  234,  93  N.  W. 

68  N.  W.  874;  Borden  v.  Gilbert,  13  435.    See  post  §  1710. 

Wis.    670;     Gedye    v.    Matson,    25  "Cases  above  cited,  and  Stiger  v. 

Beav.    310;    Newton   v.    Egmont,   4  Mahone,  24  N.  J.  Eq.  426,  430. 

Sim.  574.  ™  Leonard  v.  Morris,  9  Paige   (N. 

"  Jarman  v.  Wiswall,  24  N.  J.  Bq.  Y.)  90;  Curtis  v.  Tyler,  9  Paige  (N. 

267;    Jones   v.    Steinbergh,   1   Barb.  Y.)  432. 

Ch.    (N.    Y.)    250;    Luce   v.   Hinds,  "Robert  v.  Kidansky,  97  N.  Y.  S. 

Clarke  Ch.    (N.  Y.)   453;   Rushmore  913,    111    App.    Div.    475,    affd.    188 

V.   Miller,  4   Edw.   Ch.    (N.  Y.)    84;  N.  Y.  638,  81  N.  E.  1174  (Code  Civ. 

Bristol  v.  Morgan,  3  Edw.  Ch.    (N.  Proc.  §  1627). 

Y.)  142;  Thorne  v.  Newby,  59  How.  '^  Leonard  v.  Morris,  9  Paige  (N. 

Pr    (N.  Y.)  120;  Weinstein  v.  Sinel,  Y.)  90. 

133  App.  Div.  441,  117  N.  Y.  S.  346;  =» Craig  v.   Parkis,   40   N.   Y.   181, 

Morrison   v.    Slater,    128   App.    Div.  100  Am.  Dec.  469;  Northern  Ins.  Co. 

467,  112  N.  Y.  S.  855;   Western  Re-  v.  Wright,  13  Hun   (N.  Y.)   166,  19 

serve    Bank   v.    Potter,    Clarke    (N.  Alb.  L.  J.  378. 

Y  )  432;  Welborn  v.  Cobb,  92  S.  Car.  "Baxter  v.   Smack,   17   How.   Pr. 

384    75  S.  E.  691    (under  Code  Civ.  (N.  Y.)   183. 
Proc.   1902,   §   188);    Fond   du  Lac 
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found  to  be  a  deficiency  after  foreclosure;^"  nor  is  a  surety  for  the 
provision  by  the  mortgagor  of  a  sinking  fund  to  be  invested  for  the 
payment  of  the  mortgage.^" 

A  state  ■which  has  indorsed  the  bonds  of  a  railroad  company,  secured 
by  a  statutory  mortgage,  is  not  considered  a  necessary  party  to  a  suit 
to  foreclose  the  mortgage.^^ 

§  1433.     Collateral    obligation — Heirs    of    guarantor. — And    the 

courts  have  gone  still  further  in  this  direction,  and  have  held  that  the 
maker  of  a  collateral  obligation  taken  by  the  guarantor  as  further  se- 
curity for  the  amount  due  on  the  mortgage  is  a  proper  party  to  the  suit, 
because  the  holder  of  the  mortgage  is  entitled  in  equity  to  the  benefit 
of  the  collateral  undertaking,  and  to  have  a  decree  against  him  if  the 
proceeds  of  the  sale  are  insuflBcient.^^  Any  one  who  guarantees  the 
payment  or  collection  of  a  bond  and  mortgage  by  a  collateral  instrument, 
at  the  time  of  their  execution  or  before  their  transfer,  is  liable  for  the 
mortgage  debt  and  may  be  made  a  party  to  foreclosure,  in  order  to  ob- 
tain a  deficiency  decree  against  him.^*  But  the  maker  of  a  collateral 
obligation  is  not  a  necessary  party  to  the  suit.^° 

The  heirs  and  devisees  of  a  deceased  guarantor  can  not,  however,  be 
made  parties  to  the  suit  for  the  purpose  of  reaching  real  estate  that 
has  come  to  them  from  the  deceased  to  satisfy  an  anticipated  defi- 
ciency in  the  mortgaged  property  to  meet  the  debt.^^ 

§  1434.  Indorser  of  note. — Except  for  the  purpose  of  obtaining 
a  personal  judgment  against  one  who  is  merely  an  assignor  or  indorser 
of  a  promissory  note  secured  by  the  mortgage,  he  is  neither  a  necessary 
nor  proper  party  to  an  action  against  the  maker  to  foreclose  the  mort- 
gage, except  as  provided  by  statute.  But  such  indorser  is  a  proper 
party  defendant  for  the  purpose  of  obtaining  a  deficiency  judgment 
against  him.^^  The  indorser  is  concluded  by  the  amount  for  which  the 

^Johnson   r.    Shepard,   35   Mich.  Grant  t.   Griswold,   82   N.  Y.   569; 

115.  Hunt  V.  Purdy,  82  N.  Y.  486,  37  Am. 

""Joy  V.  Jackson  &c.  Plank  Road  Rep.  587. 

Co.,  11  Mich.  155.  '"O'Conner  v.  Nadel,  117  Ala.  695, 

"  Young    V.    Montgomery    &c.    R.  23  So.  532 ;  First  Nat.  Bank  v   Lam- 
Co.,  2  Woods  (U.  S.)  606,  3  Am.  L.  bert,  63  Minn.  263,  65  N.  W.  451. 
T.  R.  (N.  S.)  9.  « Leonard  v.  Morris,  9  Paige   (N. 

=»  Curtis  V.  Tyler,  9  Paige  (N.  Y.)  Y.)     90.      See    also    Alexander    v. 

432.  Frary,  9  Ind.  481. 

=» Mathews  v.  Aikin,  1  N.  Y.  595;  '^Hubbard    v.    University    Bank, 

Curtis  V.  Tyler,  9  Paige  Ch.  (N.  Y.)  125  Cal.   684,  58  Pac.  297;   Meehan 

432;    Guion  v.  Knapp,  6  Paige    (N.  v.  First  Nat.  Bank,  44  Nebr.  213   62 

Y.)   35,  29  Am.  Dec.  741;   Burdick  N.  W.  490;   Jarman  v.  Wlswall,  24 

V.  Burdick,  20  Wis.  348.     See  also  N.  J.  Eq.  267. 
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property  is  sold  under  the  decree  of  foreclosure,  and  can  not  afterward 
object  in  a  suit  against  himself  on  his  indorsement  that  he  was  not  a 
party  to  the  foreclosure  suit.'=  And  so  also  the  maker  of  a  note  which  is 
secured  by  a  mortgage  executed  by  another  is  not  a  necessary  party, 
and,  if  no  personal  claim  is  made  against  him,  is  not  a  proper  party 
to  the  suit  to  foreclose.^* 

But  in  foreclosure  of  a  bond  and  mortgage,  where  the  bond  was 
executed  by  the  mortgagors  and  other  obligors,  it  was  held  proper  to 
make  such  obligors  parties  to  the  action,  and  to  demand  a  deficiency 
judgment  against  them,  since  they  were  all  liable  on  the  bond  for  the 
debt.^^  The  rule  is  the  same  -vv^here  the  instrument  of  indebtedness  is 
a  note  or  other  obligation.^"  Authority  is  sometimes  given  by  statute 
to  join  such  obligors  in  foreclosure  and  obtain  a  deficiency  judgment 
against  them.^'^ 

A  surety  who  has  paid  the  mortgage  note,  and  thereby  become  the 
owner  of  the  mortgage  debt,  should  be  made  a  party,  or  he  will  not  be 
bound  by  the  proceedings.^**  If  a  surety  of  the  mortgage  debt  is  made 
a  party  defendant,  and  dies  pendente  lite,  the  action  may  proceed 
without  making  his  representative  a  party.**' 

§  1435.  Joint  mortgagees. — In  a  bill  to  foreclose  by  one  of  two 
joint  mortgagees,  the  other  mortgagee  must  be  made  a  party,  either  by 
joining  in  the  bill,  or,  if  he  declines  to  do  this,  as  a  respondent.*"    If 

^  Markel  v.  Evans,  47  Ind.  326.   In  "=  Scofield    v.    Doscher,    72    N.    Y. 

California  it  is  held  that  it  is  proper  491;    Bathgate  v.  Haskin,  59  N.  Y. 

under  the  Practice  Act  to  join  the  533;  Thome  v.  Newby,  59  How.  Pr. 

mortgagor  and  indorser  as  defend-  (N.   Y.)    120;    Suydam  v.   Bartle,  9 

ants.     Eastman  v.  Turman,  24  Cal.  Paige  Ch.   (N.  Y.)  294. 

379.      So    in    Michigau    any   person  ^  Sarasota  Ice  &c.  Co.  v.  Lyle,  53 

liable  for  the  debt  may  be  joined.  Fla.    1069,    43    So.    602;    Black    v. 

Howell's  Mich.  Stat.  1913,  §  12037;  Thomson,  120  III.  App.  424;   Daven- 

Michigan  State  Bank  v.  Trowbridge,  port   Plow   Co.   v.   Mewis,   10   Nebr. 

92  Mich.  217,  52  N.  W.  632;   Steele  317,   4   N.   W.   1059;    Fond    du   Lac 

V.    Kent    Circuit    Judge,    109    Mich.  Harrow  Co.  v.  Haskins,  51  Wis.  135, 

647,  67  N.  W.  963.  8  N.  W.  15.     See  also  Breed  v.  Hig- 

''^'Kearsing  v.  Kilian,  18  Cal.  491.  genbotham  (Tex.  Civ.  App.),  141  S. 

See  also  De  Cottes  v.  Jeffers,  7  Fla.  W.   164.     But   see   Owen  v.   Potter, 

284;  Deland  v.  Mershon,  7  Iowa  70;  115  Mich.  556,  73  N.  W.  977. 

Wilkerson     v.     Daniels,     1     Greene  "Hubbard    v.    University    Bank, 

(Iowa)   179.     But  see  Davis  v.  Con-  125  Cal.  684,  58  Pac.  297;  California 

verse,  35  Vt.  503,  where  the  princi-  Code  Civ.  Proc.   1906,   §   383;    Stov- 

pal  was  held  a  proper  party  by  rea-  er's  N.  Y.   Code  Civ.  Proc.   1902,   § 

son    of  the    accounting  before   the  1627. 

master,  and  the  court  for  that  rea-  ==  Coleman  v.  Hunt,  77  Wis.  263. 

son  might  Compel  his  being  brought  45  N,  W.  1045. 

in    if  the    objection   was   made   in  "'  Daniels  v.  Moses,  12  S.  Car.  130. 

season.  "Hopkins   v.   Ward,   12   B.   Mon. 
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OBe  joint  mortgagee  has  died  his  executor  or  the  administrator  of  his 
estate  may  join  with  the  surviving  mortgagee  in  a  suit  to  foreclose  the 
mortgage.*^  But  the  personal  representatives  of  the  decedent  are  not 
necessary  defendants  under  the  doctrine  of  survivorship  in  joint  ten- 
ancy.*^ "Where  a  mortgage  was  executed  to  a  husband  and  wife,  and 
the  husband  died,  and  his  administrator  assigned  the  mortgage  with- 
out the  wife  joining,  she  was  held  a  necessary  defendant  in  foreclosure 
by  the  assignee.^^ 

The  holder  of  one  or  more  of  several  notes  secured  by  a  mortgage  is 
generally  a  necessary  defendant  in  foreclosure  proceedings  brought  by 
the  holder  of  any  other  note,  if  he  does  not  join  as  a  plaintiff,  espe- 
cially if  the  holder  of  the  note  has  an  interest  in  the  mortgage.**  But 
where  a  mortgage  secures  several  notes  falling  due  at  different  times, 
in  a  suit  by  the  holder  of  one  of  the  notes  to  foreclose  the  mortgage, 
the  holder  of  a  note  subsequently  falling  due  is  not  a  necessary  party ; 
but  if  not  made  a  party,  of  course  his  rights  are  unaffected  by  the  de- 
cree and  sale.*"  The  mortgagee  not  made  a  party  may  subsequently 
file  his  complaint  to  foreclose,  and  may  make  the  debtor  and  all  the 
other  mortgagees  parties,  and  may  contest  the  claims  of  the  latter.*^ 
If  there  be  two  mortgages,  one  collateral  to  the  other,  both  mortgagors 
should  be  made  parties  to  the  bill  to  foreclose;  for  the  mortgagor  in 
the  collateral  mortgage  has  a  right  to  redeem,  and  it  is  his  interest 
that  his  property  should  be  called  upon  to  satisfy  as  small  a  deficiency 
as  possible.*^ 

Where  two  or  more  simultaneous  mortgages  which  are  equal  liens 
on  the  premises  are  held  by  different  parties,  commencement  of  fore- 
closure proceedings  by  the  owner  of  any  of  the  mortgages  alone,  will 
render  the  remaining  mortgagees  defendants  in  the  action.*'* 

(Ky.)    185;   Denison  v.  League,  16  the  party  holding  the  second  note 

Tex.  399.     See  also  Porter  v.  Clem-  was    held    a    necessary    defendant, 

ents,  3  Ark.  364.  Pettibone  v.   Edwards,   15   Wis.   95. 

"Minn.  Gen.  Stat.  1894,  §§  4502,  But  see  Harris  v.  Harlan,   14   Ind. 

4503;  Gen.  Stat.  1913,  §S  7310,  7311;  439;    Hensley   v.    Whiffin,    54    Iowa 

Eliason  v.   Sidle,   61  Minn.  285,   63  555,  6  N.  "W.  725;   Thayer  v    Camp- 

N.  W.  730.  bell,  9  Mo.  280. 

"  Lannay  v.  Wilson,  30  Md.  536.  "Murdock   v.    Ford,    17    Ind.    52; 

"  Trades  Savings  Bank  v.  Preese,  Harris  v.  Harlan,  14  Ind.  439 

26  N.  J.  Eq.  453.  «  Goodall  v.  Mopley,  45  Ind.  355. 

"Grattan  v.  Wiggins,  23  Gal.  16;  -'Stokes  v.  Clendon,  3  Swans.  150. 

Lietze    v.    Clabaugh,    59    111.    136;  "'Cain    v.    Hanna,    63    Tnd     408- 

Preston  v.  Hodgen,  50  111.  56;  Myers  Cochran  v.  Goodell,  131  Mass    464- 

v.  Wright,  33  111.  284;    Murdock  v.  Decker  v.  Boice,  83  N.  Y.  215.     See 

Ford,  17  Ind.  52.     Where  suit  was  also   Eleventh   Ward   Sav    Bank   v 

brought  on  the  last  of  three  notes  Hay,  55  How.  Pr.  (N.  Y.)   444. 
for  the  foreclosure  of  a  mortgage, 
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§  1436.  Judgment  creditors. — A  subsequent  judgment  creditor  of 
the  mortgagor  having  a  lien  upon  the  property  should  be  made  a  party 
to  the  proceedings  in  order  to  give  the  purchaser  at  the  sale  a  perfect 
title,  though  he  is  not  necessary  to  a  valid  decree.*"  Such  creditor,  of 
course,  is  entitled  to  relief  in  the  foreclosure  suit.^"  The  judgment 
creditor  is  not,  however,  by  reason  of  his  being  made  a  party,  deprived 
of  his  statutory  right  to  redeem  from  the  sale  as  a  judgment  creditor."^ 
When  a  judgment  creditor  is  omitted  as  a  defendant  and  the  mortgaged 
premises  are  sold  under  foreclosure,  his  sole  remedy  is  to  redeem.^''  He 
can  not  have  the  sale  set  aside  by  petition  in  the  foreclosure  suit.^^ 

It  has  been  held  in  Oregon  that  the  foreclosure  of  a  first  mortgage 
without  joining  a  subsequent  judgment  creditor,  in  no  way  affects  the 
latter's  rights,  and  that  a  sale  under  his  judgment  conveys  the  legal 
title,  notwithstanding  a  prior  sale  under  foreclosure.^*  But  in  Cali- 
fornia it  was  held  that  a  purchaser  at  execution  sale  under  a  subse- 
quent judgment,  is  not  a  necessary  party,  and  is  bound  by  the  fore- 
closure decree.^*^ 

There  has  been  some  question  as  to  what  acts  are  necessary  to  con- 


■■»  Atkins  v.  Volmer,  21  Fed.  697; 
Hibernia  Sav.  &c.  Soc.  v.  London 
&c.  F.  Ins.  Co.,  138  Cal.  257,  71  Pac. 
334;  Alexander  v.  Greenwood,  24 
Cal.  505;  Montgomery  v.  Tutt,  11 
Cal.  307;  Goodenow  v.  Ewer,  16  Cal. 
461,  76  Am.  Dec.  540;  Rltch  v. 
Eichelberger,  13  Fla.  169;  Wehr- 
heim  v.  Smith,  226  111.  346,  80  N. 
E.  908;  People  v.  Bowman,  181  111. 
421,  55  N.  E.  148;  Boynton  v. 
Pierce,  151  111.  197,  37  N.  E.  1024; 
Gaines  v.  Walker,  16  Ind.  361 ;  Proc- 
tor V.  Baker,  15  Ind.  178;  Muir  v. 
Gibson,  8  Ind.  187;  Harris  v.  Hoop- 
fer,  50  Md.  537;  Campbell  v.  Bane, 
119  Micb.  40,  77  N.  W.  322;  Morris 
V.  Wheeler,  45  N.  Y.  708;  Brainard 
V  Cooper,  10  N.  Y.  356;  Winebrener 
V.  Johnson,  7  Abb.  Pr.  (N.  S.)  (N. 
Y.)  202;  Arnot  v.  Post,  6  Hill  (N. 
Y.)  65;  Haines  v.  Beach,  3  Johns. 
Ch  (N.  Y.)  459;  Gammon  v.  John- 
son, 126  N.  Car.  64,  35  S.  E.  185; 
Hinson  v.  Adrian,  86  N.  Car.  61; 
Williams  v.  Wilson,  42  Ore.  299,  70 
Pac.  1031,  95  Am.  St.  745;  De  Lash- 
mutt  V.  Sellwood,  10  Ore.  319;  De 
Saussure  v.  BoUmann,  7  S.  Car. 
329;  Moon  v.  Welford,  84  Va.  34,  4 
S  B.  527;  Sharpe  v.  Scarborough, 
4  Ves.  538;    Stonehewer  v.  Thomp- 


son, 2  Atk.  440;  Blagrave  v.  Clunn, 
2  Vern.  576;  Henry  v.  Smith,  2  Dr. 
&  War.  381,  390;  Adams  v.  Paynter, 
1  Coll.  530.  See  also  London  &c. 
Bank  v.  Dexter  Horton  &  Co.,  126 
Fed.  593  (attaching  creditor) ; 
Longino  v.  Ball-Warren  Commis- 
sion Co.,  84  Ark.  521,  106  S.  W.  682; 
Lee  V.  Giles,  161  N.  Car.  541,  77  S. 
E.  852. 

="  Hibernia  Sav.  &c.  Soc.  v.  Lon- 
don &c.  Fire  Ins.  Co.,  138  Cal.  257, 
71  Pac.  334. 

'•People  V.  Bowman,  181  111.  421, 
55  N.  B.  148 ;  Boynton  v.  Pierce,  151 
111.  197,  37  N.  B.  1024;  Wood  v. 
Whelen,  93  111.  153. 

"  American  Buttonhole  Co.  v.  Bur- 
lington &c.  Assn.,  61  Iowa  464,  16 
N.  W.  527;  Stuart  v.  Scott,  22  Kans. 
585;  Martin  v.  Fridley,  23  Minn. 
13;  Gage  v.  Brewster,  31  N.  Y.  218; 
Brainard  v.  Cooper,  10  N.  Y.  356; 
Winebrener  v.  Johnson,  7  Abb.  Pr. 
(N.  S.)  (N.  Y.)  202;  Pratt  v.  Frear, 
13  Wis.  462. 

^  Pratt  V.  Frear,  13  Wis.  462. 

"De  Lashmutt  v.  Sellwood,  10 
Ore.  319. 

«aWise  V.  Griffith,  78  Cal.  152,  20 
Pac.  675. 
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stitute  this  lien,  and  when  it  accrues.  A  judgment  is  generally  a  lien 
from  the  time  it  is  docketed,  and  no  execution  or  sale  is  necessary  to 
establish  a  title  to  redeem.  The  judgment  itself  carries  with  it  the 
right  of  redemption,  and  therefore  makes  the  creditor  a  necessary 
party.^^  In  case  the  mortgage  be  for  purchase-money,  no  lien  by  sub- 
sequent judgment  would  attach,  and  therefore  the  creditor  is  without 
remedy  whether  made  a  party  or  not.°°  And  so  also  if  the  judgment 
creditor  has  not  .perfected  the  proceedings  under  his  judgment, 
so  as  to  have  made  it  a  charge  upon  the  debtor's  land,  he  is  not  a 
proper  party .°^  If  the  mortgage  covers  a  homestead,  a  judgment  cred- 
itor has  no  lien,  and  is  not  a  necessary  party.^^ 

A  creditor  of  the  mortgagor  who  has  attached  the  equity  of  re- 
demption should  be  made  a  party  f^  as  also  one  who  has  levied  an  ex- 
ecution upon  it,  though  the  time  allowed  the  debtor  to  redeem  has  not 
expired.^"  But  a  creditor  of  the  mortgagor  who  prior  to  the  fore- 
closure has  levied  an  execution  upon  growing  crops,  but  has  not  re- 
moved them  at  the  time  of  the  foreclosure,  is  not  a  necessary  party  to 
the  foreclosure  suit.  Neither  is  the  purchaser  at  such  sale,  for  he  ac- 
quired no  interest  in  the  land  by  his  purchase."^ 

A  judgment  rendered  against  a  person  prior  to  his  purchase  of  land 
is  not  generally  a  lien  upon  it ;  and  even  a  mortgage  given  at  the  time 
of  the  purchase  by  him  for  the  purchase-money  would  not  be  affected 
by  it ;  and  upon  the  foreclosure  of  such  a  mortgage,  though  the  judg- 
ment creditor  be  not  made  a  party  to  the  suit,  if  the  property  sell  for 
less  than  the  mortgage  debt,  the  purchaser  obtains  a  valid  and  irre- 
deemable title."^ 

A  judgment  creditor  whose  claim  accrued  while  the  mortgaged 
premises  were  subject  to  a  homestead  exemption  has  no  lien  thereon, 
and  is  therefore  not  a  necessary  party  to  proceedings  to  foreclose  the 
mortgage  begun  while  the  homestead  right  exists."* 

»» Brainard   v.    Cooper,    10    N.    Y.  »°  Bullard  v.  Leach,  27  Vt.  491. 

35^-  "'Batterman   v.    Albright,    122    N. 

™  Person  v.  Merrick,  5  Wis.  231.  Y.  484,  25  N.  E.  856 

"Cork  v.   Russell,   L.   R.   13   Eq.  ''^Vie  Saussure  v.  Bollmann,  7  S. 

210-  Car.  329. 

•»  Sutherland    v.    Tyner,    72    Iowa  « Sutherland   v."  Tyner    72    Iowa 

232,  33  N.  W.  645;  Grant  v.  Parsons,  232,  33  N.  W.  645.     Neither  is  such 

67  Iowa  31,  24  N.  W.  578.  judgment    creditor    entitled    to    re- 

™  Dickinson  v.  Lamoille  Co.  Nat.  deem  the  homestead  from  the  mort- 

Bank,  12  Fed.  747 ;  Lyon  v.  Sanf ord,  gage  sale.     Sutherland  v.  Tyner,  72 

5   Conn.    544.      See   also   Carter   v.  Iowa  232,  33  N.  W.   645;    Grant  v. 

Champion,  8  Conn.  549,  21  Am.  Dec.  Parsons,  67  Iowa  31   24  N.  W  578 
695.     But  see  Nichols  v.  Holgate,  2 
Aik.  (Vt.)  138. 
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All  lienholders  subsequent  to  the  mortgage  should  be  made  par- 
ties/* if  their  liens  are  contested.*^ 

§  1436a.  General  creditors. — A  general  creditor  having  no  lien 
upon  the  property  is  not  a  proper  party  to  a  foreclosure  suit/"  and  can 
not  intervene.*^  In  a  foreclosure  suit  upon  a  mortgage  given  by  a 
street  railroad  company,  a  village  which  had  granted  the  company 
permission  to  lay  its  tracks  in  its  streets  asked  to  be  made  a  party 
defendant,  on  the  ground  that  the  company  had  been  required  to  give 
its  bond  conditioned  to  indemnify  the  village  from  all  damages  sus- 
tained from  the  building  of  the  road,  and  a  suit  on  the  bond  was  pend- 
ing for  a  breach  of  the  condition  thereof.  It  was  held  that  the  village 
was  not  a  proper  party  to  the  foreclosure  suit,  and  its  motion  was  de- 
nied. The  railroad,  after  its  construction,  took  subject  to  the  condi- 
tions contained  in  the  consent  to  the  laying  of  the  tracks,  and  the  pur- 
chaser at  the  foreclosure  sale  will  take  subject  to  the  same  conditions."* 

A  creditor  whose  claim  is  based  upon  an  award  in  his  favor  against 
the  mortgagor  will  not  be  allowed  to  defend  in  the  foreclosure  suit,  al- 
though the  submission  provided  that  it  should  be  made  a  rule  of  court 
upon  the  mortgagor's  failure  to  pay  the  award."* 

§  1437.  Judgment  after  decree. — A  creditor  having  a  judgment 
rendered  before  the  sale,  but  subsequent  to  the  decree,  may  redeem  at 
any  time  before  the  sale  by  virtue  of  his  lien.  But  after  the  sale  the 
right  is  as  effectually  barred  as  if  the  creditor  had  been  made  a  party 

« Wilson  v.  California  Bank,  121  Y.  S.  810,  affd.  126  N.  Y.  624,  27  N. 

Cal.    630,    54    Pac.    119;     Common-  E.  410;  Gardner  v.  Lansing,  28  Hun 

wealth  V.  Robinson,  96  Ky.  553,  29  (N.  Y.)  413. 

S,  W.  306;   Blanshard  v.  Schwartz,  ""Omaha    &c.    St.    L.    R.    Co.    v. 

7  Okla.  23,  54  Pac.  303.  O'Neill,  81  Iowa  463,  46  N.  W.  1100; 

•"Cressee    v.    Security   Land    Co.  Herring  v.  Railroad  Co.,  105  N.  Y. 

(N.   J.    Bq.),   35   Atl.   451;    Hughes  340,  12  N.  E.  763;  People  v.  Erie  R. 

Bros     Manuf.    Co.    v.    Conyers,    97  Co.,  56  How.  Pr.  (N.  Y.)  122;  Gard- 

Tenn.  274,  36  S.  W.  1093.  ner  v.  Lansing,  28  Hun  (N.  Y.)  413; 

"  Stout  V   Lye,  103  U.  S.  66,  26  L.  Clinton  v.  South  Shore  &c.  Co.,  61 

ed    428;   Bronson  v.  La  Crosse  &c.  Misc.  339,  113  N.  Y.  S.  289;  Thomp- 

RCo    2  Black   (U.  S.)   524,  17  L.  son  v.  Huron  Lbr.  Co.,  4  Wash.  600, 

ed  259;  Louisville  Trust  Co.  v.  Lou-  30  Pac.  741,  31  Pac.  25.     See  also 

isville  &c.  R.  Co.,  84  Fed.  539,  28  Louisville  Trust  Co.  v.  Louisville  R. 

C  C  A  202;  McMurtry  v.  Montgom-  Co.,  174  U.  S.  674,  43  l^.  ed.  1130,  19 

ery  Masonic  Temple  Co.,  86  Ky.  286,  Sup.  Ct.  827;   Wolfe  v.  Jaffray,  88 

5  S    W    570;   Jones  v.  Winans,  20  Iowa  358,  55  N.  W.  91;   Melick  v. 
N    J    Eq.   96;    Spring  v.   Short,   90  Melick,  17  N.  J.  Eq.  156. 

n'  Y  538-  People  v.  Erie  R.  Co.,  56        "Farmers'  Loan  &c.  Co.  v.  New 
How.'  Pr.  (N.  Y.)  122;  Farmers'  L.    Rochelle  R.  Co.,  10  N.  Y.  S.  810,  57 

6  T  Co.  V.  New  Rochelle  &c.  R.  Co.,    Hun  376. 

67  Hun  376,  32  N.  Y.  St.  714,  10  N.        "» Jones  v.  Winans,  20  N.  J.  Eq.  96. 

73— Jones  Mtg.— Vol.  II. 
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to  the  proceeding.  Neither  has  such  creditor  any  right  to  come  in  by 
petition,  and  make  defense  to  the  suit.''''  One  who  obtains  a  judgment 
or  other  lien  upon  the  equity  of  redemption  in  the  mortgaged  premises 
pending  foreclosure,  is  not  a  necessary  party  to  the  action,'^  provided 
it  was  commenced  or  the  lis  pendens  filed  before  the  lien  was  obtained 
or  recorded.''^ 

A  creditor  holding  a  judgment  rendered  prior  to  the  mortgage  is 
not  a  proper  party  to  a  suit  to  foreclose  it.'^ 

§  1438.  Bankrupt. — If  the  owner  of  the  equity  of  redemption  be- 
comes bankrupt,  and  his  estate  is  assigned  under  the  law,  he  should 
not  generally  be  made  a  party,  for  he  has  no  longer  any  right  of  re- 
demption in  it,  but  his  assignee  should  be  made  a  party  in  his  place.'* 
In  order  to  bind  the  bankrupt's  estate,  the  assignee  must  be  sued  in  his 
official  character,  and  it  is  not  sufficient  that  he  be  made  a  defendant  in 
his  individual  capacity,  with  a  general  averment  that  he  has  some  in- 
terest in  the  premises.'^  Where  the  bankrupt  claims  the  mortgaged 
premises  as  his  homestead,  he  is  not  bound  by  the  assignee's  appear- 
ance.'^  A  discharge  of  the  mortgagor  is  a  bar  to  any  recovery  against 
him,  but  is  of  course  no  bar  to  the  foreclosure  of  the  mortgage.'' 

If  the  bankruptcy  occur  after  the  foreclosure  suit  has  been  com- 
menced, he  should  suggest  his  bankruptcy  and  move  for  a  continuance 
of  the  suit,  to  await  the  termination  of  the  proceedings  in  bankruptcy, 
when  he  may  plead  his  discharge  if  any  judgment  is  sought  on  his  per- 
sonal liability.  The  assignee  may,  however,  appear  and  allow  the  pro- 
ceedings to  go  on,  so  far  as  the  foreclosure  and  sale  of  the  property  is 

'•People's  Bank  v.  Hamilton  Mfg.  744;   Storm  t.  Davenport,  1  Sandf. 

Co.,  10  Paige  (N.  Y.)  481.  Ch.   (N.  Y.)   135;   Stafford  v.  Adair, 

"Montgomery  v.   Birge,   31   Ark.  57    Vt.    63;    Kerrick   v.    Saffrey,    7 

491;  Linn  v.  Patton,  10  W.  Va.  187.  Sim. '317;  Lloyd  v.  Lander,  5  Madd. 

"Lyon  V.  Sandford,  5  Conn.  544;  282;    Richards   v.    Cooper,    5   Beav. 

Fuller  V.  Scribner,  16  Hun  (N.  Y.)  304.     See  also  Eyster  v.  Gaff,  91  U. 

130,  affd.  76  N.  Y.  190;   Bank  of  U.  S.  521,  23  L.  ed.  403;   Chickering  v 

S.  V.  Carroll,  4  B.  Hon.  (Ky.)  40.  Failes,  26  111.  507.    If  the  assignee 

"Hendry  v.  Quinan,  8  N.  J.  Eq.  dies  pending  foreclosure,  after  hav- 

534.  ing  been  made  a  defendant,  the  ac- 

"Fellows  V.  Hall,  3  McLean   (U.  tion   must   be   revived   against  his 

S.)  487,  Fed.  Cas.  No.  4723;  Harris  successor,  or  the  right  of  redemp- 

v.  Cornell,  80  111.  54;  Willis  v.  Hen-  tion  will  survive.     Avery  v    Ryer- 

derson,  4   Scata.    (111.)    13,   38   Am.  son,  34  Mich.  362.    See  ante  §'§  1231- 

Dec.  120;    Willink  v.  Morris  Canal  1236. 

&c.  Co.,  4  N.  J.  Eq.  377;   Winslow  "Landon  v.  Townshend,  112  N  Y 

v.    Clark,    47    N.    Y.    261;    Bard    v.  93,  19  N.  E.  424,  8  Am   St   712 

Poole,  12  N.  Y.  495;  Anon.  10  Paige  "Dendel  v.  Sutton,  20  Fed   787 

(N.  Y.)    20;    Ostrander  v.  Hart,  55  "Wisconsin  State  Grange  v.  Knif- 

Hun  611,  30  N.  Y.  St.  170,  8  N.  Y.  fen,  90  Wis.  14.  62  N.  W.  943 
S.  809,  aftd.  130  N.  Y.  406,  29  N.  E. 
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concerned.  But  unless  the  proceedings  are  continued  in  the  state 
court  upon  motion,  or  are  restrained  by  the  bankruptcy  court,  they 
may  proceed  to  judgment  and  sale."  An  assignee  in  bankruptcy,  to 
whom  land  subject  to  a  mortgage  has  been  assigned  before  the  fore- 
closure, is  a  necessary  party  to  proceedings  to  foreclose  the  mortgage.'''' 

§  1438a.  Receiver. — A  receiver,  appointed  by  the  court,  of  the  prop- 
erty of  a  corporation,  partnership,  or  individual,  upon  the  foreclosure 
of  a  mortgage  upon  the  property,  should  be  made  a  party  defendant  in 
his  ofScial  capacity ;  but  if  made  a  party  in  his  individual  capacity,  he 
can  not  stand  by  without  objecting,  and  after  a  decree  of  sale  claim  to 
be  heard  against  the  proceedings  on  the  ground  that  he  was  not  made 
a  party  as  receiver.^"  Where  a  receiver  does  not  acquire  title  to  the 
mortgagor's  property  by  virtue  of  his  appointment,  it  has  been  held 
that  he  is  not  a  necessary  party  to  foreclosure.^^ 

Where  a  foreclosure  suit  has  been  properly  commenced  it  is  not 
barred  or  abated  by  the  appointment  of  a  receiver.*^  So  where  a  re- 
ceiver was  appointed  after  a  decree  of  foreclosure,  and  the  appointment 
recited  that  the  plaintiff  should  not  be  prejudiced  thereby,  the  sale 
was  allowed  to  proceed  without  further  leave  of  court,  and  without 
making  the  receiver  a  party.*' 

§  1439.  Prior  parties  in  interest. — Persons  having  interests  in  the 
property  paramount  to  the  mortgage  sought  to  be  foreclosed  are  gen- 
erally neither  necessary  nor  proper  parties  to  the  suit,  because  the  only 
proper  object  of  the  proceedings  is  to  bar  all  rights  subsequent  to  the 
mortgage.  The  decree  can  have  no  effect  upon  the  rights  of  parties 
having  priority,  whether  they  are  made  parties  to  the  action  or  not.^* 

''^Byster  v.  Gaff,  91  U.  S.  521,  525,  A  receiver  does  not  acquire  title  to 

23   L.   ed.   403;    Oliver  v.   Cunning-  the    property    by    his    appointment, 

ham,    6    Fed.    60;    Lenihan    v.    Ha-  St.  Louis  &c.  Min.  Co.  v.  Sandoval 

mann,   55   N.   Y.   652;    Cleveland  v.  Coal   &c.   Co.,   Ill   111.   32;    Scott  v. 

Boerum,  23  Barb.   (N.  Y.)   201.  Elmore,  10  Hun    (N.  Y.)    68;   High 

"Ostrander  v.   Hart,   8   N.   Y.   S.  on  Receivers  (3d  ed.),  §  5. 

809;   Olcott  v.  Davis,  67  Vt.  685,  32  «^  Wilson  v.   Wilson,   1   Barb.   Ch. 

Atl.  813.  (N.  Y.)  592. 

^  Kirkpatrick  v.  Corning,  38  N.  J.  ^  Preston    v.    Loughran,    58    Hun 

Eq.  234.     See  also  Heffron  v.  Gage,  210,  34  N.  Y.   St.  391,  12  N.  Y.  S. 

149   111.  182,  36  N.  E.  569;   Raynor  313. 

V.    Selmes,   52   N.   Y.   579    (receiver  **  Carey  v.  Houston  &c.  R.  Co.,  161 

of  insolvent  corporation  a  necessary  U.  S.  115,  40  L.  ed.  638,  16  Sup.  Ct. 

defendant)  537;  Woodworth  v.  Blair,  112  U.  S. 

« Patrick' V.  Eells,  30  Kans.  680,  2  8,  28  L.  ed.  615,  5  Sup.  Ct.  6;  Peters 

Pac.   116;    Willink  v.  Morris   Canal  v.  Bowman,  98  U.   S.  56,  25  L.  ed. 

&c    Co,  4  N.  J.  Eq.  377;   Herring  v.  91;   Dial  v.  Reynolds,  96  U.  S.  340, 

New  York  &c.  R.  Co.,  105  N.  Y.  340.  24  L.  ed.  624;   Jerome  v.  McCarter, 
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A  foreclosure  is  designed  to  extinguish  the  mortgage  and  cut  o£E  all 
liens  subsequent  to  it,  and  not  to  affect  the  title  to  the  premises  or 
liens  thereon  prior  to  the  execution  of  the  mortgage,  Where  persons 
holding  prior  mortgages  are  not  made  defendants  and  their  rights  are 


94  U.  S.  734,  24  L.  ed.  136;  Hagan 
V.  "Walker,  14  How.  (U.  S.)  29,  14 
L.  ed.  312;  Boatmen's  Bank  of  St. 
Louis  V.  Fritzlen,  135  Fed.  650,  68 
C.  C.  A.  288;  Converse  v.  Michigan 
Dairy  Co.,  45  Fed.  18;  Wabash,  St. 
L.  &c.  R.  Co.  V.  Central  Trust  Co., 
22  Fed.  138;  Young  v.  Montgomery 
&c.  R.  Co.,  2  Woods  (U.  S.)  606; 
Eslava  v.  New  York  Bldg.  &e.  Assn., 
121  Ala.  480,  25  So.  1013;  Wells  v. 
American  Mtg.  Co.,  109  Ala.  430,  20 
So.  136;  Boiling  v.  Pace,  99  Ala.  607, 
12  So.  796;  Hambrick  v.  Russell,  86 
Ala.  199,  5  So.  298;  Flournoy  T. 
Harper,  81  Ala.  494,  1  So.  545; 
Flowers  v.  Barker,  79  Ala.  445; 
White  V.  Holman,  32  Ark.  753;  Cody 
V.  Bean,  93  Cal.  578,  29  Pac.  223; 
MoComb  V.  Spangler,  71  Cal.  418,  12 
Pac.  347;  Broward  v.  Hoeg,  15  Fla. 
370;  Galford  v.  Gillett,  55  111.  App. 
576;  Crawford  v.  Munford,  29  111. 
App.  445;  Krutsinger  v.  Brown,  72 
Ind.  466;  Wright  v.  Bundy,  11  Ind. 
398;  Pattison  v.  Shaw,  6  Ind.  377; 
Tome  V.  Loan  Co.,  34  Md.  12;  Post 
V.  Mackall,  3  Bland  (Md.)  486,  495; 
Dickerson  v.  Uhl,  71  Mich.  398,  39 
N.  W.  472;  Bell  v.  Plate,  47  Mich. 
468,  11  N.  W.  275;  Pool  v.  Horton, 
45  Mich.  404,  8  N.  W.  59;  Wilkin- 
son V.  Green,  33  Mich.  221;  Sum- 
mers V.  Bromley,  28  Mich.  125; 
Comstock  V.  Comstook,  24  Mich.  39; 
Wurcherer  v.  Hewitt,  10  Mich.  453; 
Dawson  v.  Danbury  Bank,  15  Mich. 
489;  Foster  v.  Johnson,  44  Minn. 
290,  46  N.  W.  350;  Banning  v.  Brad- 
ford, 21  Minn.  308,  18  Am.  Rep. 
398;  Burnett  v.  Hoffman,  40  Nebr. 
569,  58  N.  W.  1134;  Stratton  v.  Reis- 
dorph,  35  Nebr.  314,  53  N.  W.  136; 
White  V.  Bartlett,  14  Nebr.  320,  15 
N.  W.  702;  Ferrer  v.  Kloke,  10 
Nebr.  373;  Hoppock  v.  Ramsey,  28 
N.  J.  Eq.  413;  Hudnit  v.  Nash,  16 
N.  J.  Eq.  550;  Gihon  v.  Belleville 
White  Lead  Co.,  7  N.  J.  Eq.  531; 
Williamson  v.  Probasco,  8  N.  J.  Eq. 
571;  Jacobie  v.  Mickle,  144  N.  Y 
237,  39  N.  E.  66;  Ruyter  v.  Reid, 
121  N.  Y.  4S8,  24  N.  E.  791;  iGoebel 


V.  Iffla,  111  N.  Y.  170,  18  N.  E.  649; 
Barnard  v.  Onderdonk,  98  N.  Y. 
158;  Smith  v.  Roberts,  91  N.  Y. 
470;  Jordan  v.  Van  Epps,  85  N.  Y. 
427;  Emigrant  Industrial  Sav.  Bank 
V.  Goldman,  75  N.  Y.  127;  Brown  v. 
Volkening,  64  N.  Y.  76;  Rathbone 
V.  Hooney,  58  N.  Y.  463;  Merchants' 
Bank  v.  Thomson,  55  N.  Y.  7;  Kay 
V.  Whittaker,  44  N.  Y.  565;  Frost 
V.  Koon,  30  N.  Y.  428;  Hancock  v. 
Hancock,  22  N.  Y.  568;  Chapman  v. 
West,  17  N.  Y.  125;  Guggenheimer 
V.  Sayre,  4  N.  Y.  S.  22;  Brundage  v. 
Missionary  Society,  60  Barb.  (N. 
Y.)  204;  Lewis  v.  Smith,  11  Barb. 
152,  9  N.  Y.  502,  61  Am.  Dec.  706; 
Payn  v.  Grant.  23  Hun  (N.  Y.)  134; 
Koch  V.  Purcell,  13  Jones  &  S.  (N. 
Y.)  162;  Hotchkiss  v.  Clifton  Air 
Cure,  4  Keyes  (N.  Y.)  170;  Mc- 
Reynolds  v.  Munns,  2  Keyes  (N.  Y.) 
214;  Eagle  Fire  Co.  v.  Lent,  6  Paige 
(N.  Y.)  635,  637;  Wakeman  v.  Gra- 
ver, 4  Paige  (N.  Y.)  23;  Weil  v. 
Uzzell,  92  N.  Car.  515;  Bogey  v. 
Shute,  4  Jones  Eq.  (N.  Car.)  174; 
Simon  v.  Sabb,  56  S.  Car.  38,  33  S. 
E.  799;  Evans  v.  McLucas,  12  S. 
Car.  56;  Warren  v.  Burton,  9  S. 
Car.  197;  Hague  v.  Jackson,  71  Tex. 
761,  12  S.  W.  63;  Hall  v.  Hall,  11 
Tex.  526,  547;  Arlington  Heights 
Realty  Co.  v.  Citizens'  R.  &c.  Co. 
(Tex.  Civ.  App.),  160  S.  W.  1109; 
Weed  V.  Beebe,  21  Vt.  495,  499 ;  Ly- 
man V.  Little,  15  Vt.  576;  Lange  v. 
Jones,  5  Leigh  (Va.)  192;  Cali- 
fornia Saf.  Dep.  &c.  Co.  v.  Cheney 
Elec.  L.  T.  &c.  Co.,  12  Wash.  138, 
40  Pac.  732;  Macloon  v.  Smith,  49 
Wis.  200,  5  N.  W.  336;  Pelton  v. 
Farmin,  18  Wis.  222;  Walker  v.  Jar- 
vis,  16  Wis.  29;  Strobe  v.  Downer, 
13  Wis.  10,  80  Am.  Dec.  709;  Mur- 
phy V.  Farwell,  9  Wis.  102;  Rose 
V.  Page,  2  Sim.  471;  Shepherd  v. 
Gwinnet,  3  Swans.  151;  Richards  v. 
Cooper,  5  Beav.  304;  Delabere  v. 
Norwood,  3  Swans.  144,  n.  Other- 
wise in  Kansas:  German  Ins.  Co. 
V.  Nichols,  41  Kans.  133,  21  Pac. 
Ill;  Fisher  v.  Cowles,  41  Kans.  418, 
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not  provided  for  in  the  judgment,  it  is  customary  to  sell  the  premises 
subject  to  such  mortgages ;  as  the  proceeds  of  the  sale  can  not  be  ap- 
plied to  their  payment.^''  If  a  prior  mortgagee  is  made  a  defendant  in 
foreclosure  of  a  subsequent  mortgage,  he  may  ask  to  be  dismissed  with 
costs.*^  But  if  the  prior  incumbrancer,  instead  of  asking  to  be  dis- 
missed, consents  to  a  sale,  and  accepts  his  principal  and  interest  out  of 
the  receipts,  he  must  contribute  to  the  costs,  since  he  takes  the  benefit 
of  the  suit.  Consequently  the  costs  of  all  parties  will  be  paid  out  of 
the  fund,  even  though  it  is  insufficient  to  pay  the  prior  incumbrancer 
his  principal  and  interest.^' 

In  some  cases  prior  mortgagees  are  made  parties  to  the  bill,  so  that 
the  court  may  with  their  consent  order  a  sale  of  the  whole  estate,  and 
thus  make  a  good  and  complete  title  in  the  purchaser.*^  Sometimes  a 
prior  mortgagee  is  made  a  party  to  the  suit,  with  a  view  to  his  assent- 
ing to  a  decree  for  the  sale  of  the  whole  estate,  in  which  case  his  mort- 
gage is  first  paid,  and  the  proceeds  then  applied  to  the  second  mort- 
gage.^^  In  such  case  the  legal  presumption  is  that  a  purchaser  at  a 
foreclosure  sale  gives  the  full  value  of  the  property  j  and  the  whole 
proceeds  of  the  property  are  then  applied  to  the  payment  of  the  incum- 

21  Pac.  228;  Bradley  v.  Parkhurst, 
20  Kans.  462;  Ferguson  v.  Tarbox, 
3  Kans.  App.  656,  44  Pac.  905;  Mort- 
gage Trust  Co.  V.  Cowles,  3  Kans. 
App.  656,  45  Pac.  605;  Case  v.  Bar- 
thollow,  21  Kans.  300.  Otherwise 
also  In  Iowa:  Standish  v.  Dow,  21 
Iowa  363;  Heimstreet  v.  Winnie,  10 
Iowa  430.  See  Morris  v.  Wheeler, 
45  N.  Y.  708,  which,  though  seem- 
ingly in  conflict  with  the  decisions 
in  that  state,  is  not  really  so.  In 
Indiana,  a  prior  incumbrancer  is 
held  a  proper  party  to  the  foreclo- 
sure of  a  junior  mortgage,  and 
when  made  a  party  Is  bound  by  the 
decree.  Masters  v.  Templeton,  92 
Ind.  447,  citing  cases.  And  in  Ne- 
braska, a  prior  incumbrancer  is  a 
proper  party,  if  the  prior  mortgage 
is  due.  White  v.  Bartlett,  14  Nebr. 
320,  15  N.  W.  702.     See  post  §  1440. 

==Bache  v.  Doscher,  67  N.  Y.  429. 

"Scott  V.  Somers  (N.  J.  Eq.),  9 
Atl.  718.  In  New  York,  where  prior 
incumbrancers  are  improperly  made 
parties  to  foreclosure,  it  is  usual  to 
order  the  action  to  be  dismissed  as 
to  such  defendants,  upon  their  ap- 
plication, without  prejudice  to  their 
rights   or  the   plaintiff's   rights   in 


any  other  proceeding.  Corning  v. 
Smith,  6  N.  Y.  82;  Kent  v.  Pophan, 
6  N.  Y.  Civ.  Pr.  336. 

»' Scott  v.  Somers  (N.  J.  Eq.),  9 
Atl.  718;  Scattergood  v.  Keeley,  40 
N.  J.  Eq.  491,  4  Atl.  440. 

**  Persons  v.  Alsip,  2  Ind.  67 
Troth  V.  Hunt,  8  Blackf.  (Ind.)  580 
Waters  v.  Bossel,  58  Miss.  602 
White  V.  Bartlett,  14  Nebr.  320,  15 
N.  W.  702;  Evans  v.  McLucas,  12 
S.  Car.  56;  Warren  v.  Burton,  9  S. 
Car.  197;  Hall  v.  Hall,  11  Tex.  526; 
Champlin  v.  Foster,  7  B.  Mon. 
(Ky.)  104;  Clark  v.  Prentice,  3 
Dana  (Ky.)  468.  In  this  case  the 
court  says  that  the  interest  of  the 
mortgagor  and  of  the  mortgagee,  as 
well  as  the  security  of  purchasers, 
renders  this  the  proper  course; 
that,  if  each  of  several  successive 
mortgagees  could  have  a  decree  and 
sale,  there  would  be  no  confidence 
in  judicial  sales. 

«''Ducker  v.  Belt,  3  Md.  Ch.  13; 
Rucks  V.  Taylor,  49  Miss.  552;  Mil- 
ler V.  Finn,  1  Nebr.  254;  Emigrant 
Industrial  Sav.  Bank  v.  Goldman, 
75  N.  Y.  127;  Metropolitan  Trust 
Co.  V.  Tonawanda  &c.  R.  Co.,  18 
Abb.  N.  Cas.  (N.  Y.)  368;  Guilford 
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brances  in  the  order  of  their  priorities.""  But  it  is  proper  to  make  the 
person  who  holds  the  prior  legal  title  a  party  only  when  his  debt  is 
payable,  and  he  is  willing  to  receive  payment,  and  for  the  purpose  of 
making  a  sale  of  the  whole  title.  He  is  not  a  necessary  party  except 
for  such  a  decree.""^  The  court  may  order  a  sale  subject  to  a  prior 
incumbrance;  and  unless  the  mortgagee  with  paramount  title  ex- 
pressly consents  to  a  sale  of  the  mortgaged  estate,  the  sale  must  be 
made  subject  to  his  mortgage  f^  and  no  portion  of  the  proceeds  of  the 
sale  can  be  applied  in  payment  thereof."'  In  England  the  practice 
upon  a  sale  under  a  subsequent  mortgage  is  to  make  the  mortgagee 
with  paramount  title  a  party  to  the  suit,  if  it  is  desired  to  sell  the 
whole  estate,  when  he  is  required  to  consent  to  such  sale,  or  to  refuse 
it  at  once ;  and  then,  if  he  concurs,  a  sale  of  the  whole  estate  is  de- 
creed; otherwise  the  decree  is  for  a  sale  subject  to  his  security."* 

When  a  prior  incumbrancer  is  made  a  party  to  a  foreclosure  suit, 
there  should  be  an  allegation  of  the  purpose  for  which  he  is  made  a 
party  ;"^  as,  for  instance,  that  the  rank  and  amount  of  his  mortgage 
may  be  ascertained  and  determined  by  the  judgment  of  the  court,  so 
that  the  mortgage  can  be  paid  out  of  the  proceeds  of  the  sale,  or  so 
that  the  sale  may  be  made  subject  to  the  known  amount  of  the  lien."' 

T.  Jacobie,  69  Hun  420,  52  N.  Y.  St.  &  G.   30.     See  also  Jerome   v.   Mc- 

837,  23  N.  Y.  S.  462;  Smith  v.  Rob-  Carter,  94  U.  S.  734,  24  L.  ed.  136; 

erts,  62  How.  Pr.  (N.  Y.)  196;  Van-  Clark    v.    Prentice,    3    Dana    (Ky.) 

derkemp  v.   Shelton,   11  Paige    (N.  468;  Champlin  v.  Poster,  7  B.  Men. 

Y.)    28.     See  also  First  Nat.  Bank  (Ky.)    104;    Ducker  v.   Belt,   3   Md. 

V.  Salem  Capital  Flour  Mills  Co.,  31  Ch.   13;    Rucks  v.   Taylor,   49  Miss. 

Fed.  580.  552;    Miller  v.   Finn,   1   Nebr.   254; 

"Buel  V.   Farwell,   8   Nebr.    224;  Bigelow   v.   Cassedy,   26    N.   J.    Bq. 

Vanderkemp   v.    Shelton,    11    Paige  557;  Potts  v.  New  Jersey  Arms.  Co., 

(N.  Y.)  28.  17    N.    J.    Eq.    518;     Perdicaris    v. 

"Jerome   v.    McCarter,    94   XJ.    S.  Wheeler,  8  N.  J.  Eq.  68;    Gihon  v. 

734,  24  L.  ed.  136;   Hagan  v.  Walk-  Belleville  Co.,  7  N.  J.  Eq.  536;  Van- 

er,  14  How.    (U.   S.)    29,   37,  14  L.  derkemp   v.    Shelton,   11   Paige   Ch. 

ed.  312.    In  this  case  Judge  Curtis  (N.  Y.)    28;    Person  v.  Merrick,  5 

explains   and   limits   the   statement  Wis.  231. 

of  Chief  Justice  Marshall  in  Finley  ™  Emigrant     Industrial      Savings 

V.  Bank  of  United  States,  11  Wheat.  Bank  v.  Goldman,  75  N.  Y.  127    19 

(U.    S.)    304,    306,    that    the    prior.  Alb.   L.  J.   159;    Bache  v.   Doscher, 

mortgagee    is    a    necessary    party.  67  N.  Y.  429. 

Norton  v.  Joy,  6  Bradw.  (111.)  406;  "Wickenden  v.  Rayson,  6  De  G., 

Warner  v.  De  Witt  Co.  Nat.  Bank,  M.   &  G.   210.     See   also   Parker  v. 

4  Bradw.   (111.)   305.     See  also  Wa-  Fuller,  1  Russ.  &  M.  656;   Delabere 

bash,   St.  L.   &c.  R.   Co.  v.   Central  v.  Norwood,  3  Swans.  144,  n. 

Trust   Co.,   22   Fed.   138;    White   v.  ""Smith  v.  Roberts,  91  N.  Y.  470; 

Holman,  32  Ark.  753;  White  V.  Bart-  Holcomb  v.   Holcomb,   2   Barb     (N 

lett,   14   Nebr.   320,   15   N.   W.   702;  Y.)  20;  Smith  v.  Davis,  4  Civ.  Proc. 

Emigrant  Industrial  Savings  Bank  (N.  Y.)  158. 

V.  Goldman,  75  N.  Y.  127.  »» Missouri    K.    &c.    Trust    Co.    v. 

»'  Langton  v.  Langton,  7  De  G.,  M.  Richardson,  57  Nebr.  617,  78  N.  W. 
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If  such  purpose  is  not  indicated  in  the  complaint  nor  provided  for  in 
the  judgment,  the  prior  incumbrancer  will  not  be  affected  by  the 
judgment."^ 

If  a  sale  of  the  entire  property  be  decreed  in  a  suit  to  which  the 
senior  mortgagee  is  not  a  party,  he  may  enjoin  the  execution  of  the 
decree;'*  though  in  such  case  the  decree  would  be  void  so  far  as  it 
might  affect  his  rights. 

When  one  is  made  a  party  to  a  foreclosure  suit  as  the  holder  of  a 
subsequent  mortgage,  and  such  party  is  also  the  owner  of  mortgages 
prior  to  that  of  the  plaintiff,  he  may  answer  in  the  action  and  ask  to 
have  such  prior  mortgages  paid  out  of  the  proceeds  of  sale  before  ap- 
plying any  portion  thereof  to  the  satisfaction  of  the  plaintiff's  mort- 
gage;"" and  it  is  even  held  that  the  senior  mortgagee  when  made  a 
party  may  set  up  his  mortgage  as  a  counter-claim  and  may  demand 
affirmative  relief  by  way  of  foreclosure  and  sale.^ 

When  a  subsequent  mortgagee  makes  a  prior  mortgagee  a  party  to 
the  suit,  as  v?ell  as  the  owner  of  the  equity,  his  proceeding,  so  far  as 
the  former  is  concerned,  becomes  a  bill  to  redeem.^  The  prior  mort- 
gage stands  unaffected  by  the  proceeding,  although  the  holder  of  it 
suffers  default,^  and  may  be  foreclosed  against  one  who  purchases  at 
the  foreclosure  sale  under  the  junior  mortgage.*  A  prior  judgment 
lien^  or  a  mechanic's  lien''  stands  unaffected  in  the  same  way,  although 
the  creditor  was  made  a  party  to  the  suit  to  foreclose  a  junior  mort- 
gage.'^  A  prior  lienor  should  not  be  made  a  defendant  to  an  action 
to  enforce  a  mechanic's  lien.* 

On  the  same  principle,  in  a  suit  to  foreclose  a  mortgage  made  of  a 

273;   Seeley  v.  Wickstrom,  49  Nebr.  *  Williamson  v.  Probasco,  8  N.  J. 

730,  68  N.  W.  1017;   McGillivray  v.  Eq.  571. 

McGillivray,   9    S.   Dak.   187,   68   N.  ^  Frost  v.  Koon,  30  N.  Y.  428.   The 

W.  316.  complaint  should  be  dismissed  as  to 

'"Emigrant      Industrial      Savings  the   judgment   creditor,   with   costs. 

Bank   v.    Goldman,    75    N.    Y.    127;  Kent  v.   Popham,  6  Civ.  Proc.    (N. 

Metropolitan    Trust    Co.    v.    Tona-  Y.)  336. 

wanda  &c.  R.  Co.,  18  Abb.  N.  Cas.  "Emigrant      Industrial      Savings 

(N.  Y.)    368.     See  also  Scribner  v.  Bank  v.  Goldman,  75  N.  Y.  127. 

York,  89  Iowa  737,  55  N.  W.  10.  '  But  a  prior  lienholder  Is  a  prop- 
>«  Rucks  V.  Taylor,  49  Miss.  552.  er  party  when  there  is  a  special  Tea- 
s'Doctor  V.  Smith,  16  Hun  (N.  Y.)  son  for  bringing  him  in.     Bisbee  v. 

245.  Carey,  17  Wash.  224,  49  Pac.  220. 

1  Metropolitan  Trust  Co.  v.  Tona-  *  Smith   v.    Shaffer,    46    Md.    573; 

wanda  &c.  R.  Co.,  43  Hun   (N.  Y.)  Emigrant  Industrial  Savings   Bank 

521,  18  Abb.  N.  Cas.  368.  v.  Goldman,  75  N.  Y.  127;  Holcomb 

=>  Hudnut  V.  Nash,  16  N.  J.  Eq.  550.  v.    Holcomb,   2    Barb.    (N.   Y.)    20; 

"Dawson    v.    Danbury    Bank,    15  Vanderkemp    v.    Shelton,    11    Paige 

Mich.   489;    Straight  y.  Harris,   14  Ch.  (N.  Y.)  28. 

Wis.  509. 
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title  bond,  the  vendor  is  not  a  proper  party.  He  can  not  be  affected  by 
the  decree.'  A  prior  mortgagee  can  not  properly  be  made  a  party  to  a 
bill  to  enforce  a  mechanic's  lien;  and  if  he  is,  and  a  decree  be  taken 
against  him  by  default,  it  will  be  set  aside. ^"  The  usual  practice  of 
courts  of  equity,  in  cases  where  persons  claiming  adversely  to  the 
mortgagor  have  been  improperly  made  defendants,  is  to  order  the 
action  to  be  dismissed  as  to  such  defendants,  without  prejudice  to  the 
plaintiff's  rights  in  any  other  proceeding.^^  If  a  judgment  has  been 
taken  without  a  dismissal  of  the  action  as  against  such  adverse  parties, 
the  judgment  may  be  modified  so  as  to  preserve,  unaffected  and  un- 
prejudiced, the  adverse  rights  of  such  defendants.^^ 

Where,  however,  the  complaint  states  such  facts  as  will,  if  admitted, 
subject  the  defendant's  title  to  the  plaintiff's  mortgage  and  to  the  re- 
lief sought,  the  defendant  may  be  estopped  from  afterward  setting  up 
his  interest  as  against  the  judgment  in  the  foreclosure  action.  The 
judgment  rendered  is  conclusive  between  the  same  parties  and  their 
privies,  upon  all  matters  embraced  within  the  issue  in  the  action, 
whether  the  issue  was  joined  by  the  defendant  or  left  unanswered. 
Thus,  in  a  suit  upon  a  mortgage  made  by  a  life  tenant,  but  purporting 
to  convey  the  fee,  certain  contingent  remainder-men  were  made  par- 
ties, the  complainant  alleging  that  their  interest  was  inferior  to  the 
mortgage,  and  a  decree  was  rendered  against  them  by  default,  it  was 
held  that  the  decree  barred  their  interest,  and  gave  the  purchaser  at 
the  foreclosure  sale  a  good  title.^^ 

With  the  consent  of  the  prior  mortgagee  who  has  brought  a  fore- 
closure suit,  a  subsequent  mortgagee  may  file  a  cross-bill  for  the  fore- 
closure of  his  mortgage,  and  the  mortgagor  can  not  object,  as  it  can 
work  no  injury  to  him.^* 

A  prior  mortgagee  is  a  proper  party  to  a  bill  in  which  a  receiver  is 
prayed  for.^° 

§  1440.  Adverse  claimants. — Adverse  claimants  can  not  be  made 
parties  to  a  foreclosure  suit  for  the  purpose  of  litigating  their  titles. 

"Pridgen  v.  Andrews,  7  Tex.  461.  "Gregory  v.  Keating,  82  Cal.  xix, 

'» Smith  V.  Shaffer,  46  Md.  573.  22  Pac.  1084. 

"  Banning  v.   Bradford,  21   Minn.  ^^  Jacobie  v.  MIckle,  144  N.  Y   237, 

308,   18   Am.   Rep.   398;    Corning  v.  39  N.  E.  66;    Goebel  v.  Iffla    11  N 

Smith,  6  N.  Y.  82.    See  also  Willter-  Y.   170,   18  N.   E.   649,  affirming  48 

son   v.    Daniels,    1    Greene    (Iowa)  Hun  21. 

179.     But  without  dismissing  them,  "Crocker    v.    Lowenthal,    83    111. 

their  adverse  rights  may  be  express-  579. 

ly  saved  in  the  decree.     San  Fran-  '"  Miltenberger    v.    Logansport   R. 

CISCO  V.  Lawton,  18  Cal.  465,  79  Am.  Co.,  106  U.  S.  286   27  L  ed.  117 
Dec.  187. 
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The  only  proper  parties  are  the  mortgagor  and  mortgagee,  and  those 
who  have  acquired  any  interests  from  them  subsequently  to  the  mort- 
gage. An  adverse  claimant  is  a  stranger  to  the  mortgage  and  the 
estate.  His  interests  can  in  no  way  be  affected  by  the  suit,  and  he  has 
no  interest  in  it.  There  being  no  privity  between  him  and  the  mort- 
gagee, the  latter  can  ncj;  make  him  a  party  defendant  for  the  purpose 
of  trying  his  adverse  claim  in  the  foreclosure  suit.^'^  Even  if  an  ad- 
verse claimant  appears  and  puts  his  claim  in  issue,  the  court  may  re- 

"  Peters  v.  Bowman,  98  U.  S.  56,  N.  W.  1;  Banning  v.  Bradford,  21 
25  L.  ed.  91;  Dial  v.  Reynolds,  96  Minn.  308,  18  Am:  Rep.  398;  New- 
U.  S.  340,  24  L.  ed.  644;  California  man  v.  Home  Ins.  Co.,  20  Minn. 
Safe  Deposit  &c.  Co.  v.  Cheney  Elec.  422;  Murphy  v.  Cannon,  18  Mont. 
Light  &c.  Co.,  56  Fed.  257;  Equita-  348,  45  Pac.  216;  Joslin  v.  Williams, 
ble  Mtg.  Co.  v.  Finley,  133  Ala.  575,  61  Nebr.  859,  86  N.  W.  473;  Mer- 
31  So.  985;  Wells  v.  Mtg.  Co.,  109  chants'  Bank  v.  Thomson,  55  N.  Y. 
Ala.  430,  20  So.  136;  Boiling  V.  Pace,  7;  Frost  v.  Koon,  30  N.  Y.  428; 
99  Ala.  607,  12  So.  796;  Hambrick  v.  Lewis  v.  Smith,  9  N.  Y.  502,  61  Am. 
Russell,  86  Ala.  199,  5  So.  298;  Mc-  Dec.  706;  Corning  v.  Smith,  6  N.  Y. 
Han  v.  Ordway,  82  Ala.  463;  Lyon  82;  Brundage  v.  Missionary  Soci- 
V.  Powell,  78  Ala.  351;  Randle  v.  ety,  60  Barb.  (N.  Y.)  204;  Holcomb 
Boyd,  73  Ala.  282;  Cady  v.  Purser,  v.  Holcomb,  2  Barb.  (N.  Y.)  20; 
131  Cal.  552,  63  Pac.  844,  82  Am.  St.  Meigs  v.  Willis,  66  How.  Pr.  (N. 
391;  Cody  v.  Bean,  93  Cal.  578,  29  Y.)  466;  Eagle  Fire  Ins.  Co.  v. 
Pac.  223;  Ord  v.  Bartlett,  83  Cal.  Lent,  6  Paige  (N.  Y.)  635;  Jones  v. 
428,  23  Pac.  705;  Randall  v.  Duff,  79  St.  John,  4  Sandf.  Ch.  (N.  Y.)  208; 
Cal.  115,  21  Pac.  610;  McComb  v.  Heidgerd  v.  Reiss,  135  App.  Div. 
Spangler,  71  Cal.  418,  12  Pac.  347;  414,  119  N.  Y.  S.  921;  Crosby  v. 
Croghan  v.  Spence,  71  Cal.  124,  12  Workingman's  Co-operative  Assn.,  6 
Pac.  719;  Marlow  v.  Barlew,  53  Cal.  App.  Div.  440,  39  N.  Y.  S.  678;  Du- 
456;  Croghan  v.  Minor,  53  Cal.  15;  mond  v.  Church,  4  App.  Div.  194, 
San  Francisco  v.  Lawton,  18  Cal.  74  N.  Y.  St.  176,  38  N.  Y.  S.  557; 
465,  79  Am.  Dec.  187;  Berlack  v.  Bogey  v.  Shute,  4  Jones  Eq.  (N. 
Halle,  22  Fla.  636,  1  Am.  St.  185;  Car.)  174;  Hunt  v.  Nolen,  40  S. 
Waughop  V.  Bartlett,  165  111.  124,  Car.  284,  18  S.  E.  798;  Hampshire 
46  N.  E.  197;  Gage  v.  Perry,  93  111.  v.  Greeves  (Tex.  Civ.  App.),  130  S. 
176;  Frye  v.  Bank  of  Illinois,  11  111.  W.  665,  affd.  104  Tex.  620,  143  S.  W. 
367;  Parlin  &c.  Co.  v.  Galloway,  95  147  (quoting  text);  Branch  v.  Wil- 
li!. App.  60;  Smith  v.  Kenny,  89  kins  (Tex.  Civ.  App.),  63  S.  W. 
111.  App.  293;  Whittemore  v.  Shiell,  1083;  Wolf  v.  Harris,  20  Tex.  Civ. 
14  Bradw.  (HI.)  414;  Gage  v.  Board  App.  99,  48  S.  W.  529;  Byers  v. 
of  Directors,  8  Bradw.  (111.)  410;  Brannon  (Tex.),  19  S.  W.  1091; 
Carbine  v.  Sebastian,  6  Bradw.  Kinsley  v.  Scott,  58  Vt.  470,  5  Atl. 
fill  )  564,  567;  Pancoast  v.  Travel-  390;  Lyman  v.  Little,  15  Vt.  576; 
ers'  Ins    Co.,  79  Ind.  172;   Pattison  Lange  v.  Jones,  5  Leigh   (Va.)   192; 

V  Shaw  6  Ind.  377;  Comley  v.  Hen-  Kizer  v.  Caufleld,  17  Wash.  417,  49 
dricks   8  Blackf.  (Ind.)  189;   Shafer  Pac.   1064;    California  Safe  Deposit 

V  Thomson,  109  Mich.  406,  67  N.  &a.  Co.  v.  Cheney  Elec.  Light  &c. 
W  511-  Pool  V  Horton,  45  Mich.  Co.,  12  Wash.  138,  40  Pac.  732;  Gil- 
404  8  N  W  59;  McClure  v.  Hoi-  christ  v.  Foxen,  95  Wis.  428,  70  N. 
brook  39  Mich.  42;  Wilkinson  v.  W.  585;  Hekla  F.  Ins.  Co.  v.  Morri- 
Green  34  Mich.  221;  Farmers'  &  son,  56  Wis.  133,  14  N.  W  12;  Mac- 
Mechanics'  Bank  V.  Bronson,  14  loon  v.  Smith,  49  Wis.  200,  5  N.  W. 
S.  361;  Horton  v.  Ingersoll,  13  336;  Pelton  v.  Farmin,  18  Wis.  222 
Mich  409;  Chamberlain  v.  Lyell,  3  See  also  State  v.  Superior  Court,  17 
M  ch  448-  McLaughlin  v.  Nichol-  Wash.  380,  49  Pac.  507;  Johnson  y. 
son    70  Minn    71,  72  N.  W.  827,  73  Irwin,  16  Wash.   652,  48  Pac.   345. 
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fuse  to  pass  upon  it.^^  A  bill  which  makes  defendants  persons  who 
claim  title  adversely  for  the  purpose  of  litigating  and  settling  their 
rights  is  bad  for  misjoinder  and  for  multifariousness.^*  The  rule 
refers  to  adverse  claims  of  those  who  are  strangers  to  the  mortgage 
and  estate,  but  not  to  those  who  claim  under  the  mortgagor.^' 

The  rule  against  joining  adverse  and  prior  claimants  in  foreclosure, 
is  generally  applied  to  tax-title  claimants.'^''  But  it  has  been  held  in 
some  cases  that  they  are  proper  parties,  and  that  their  rights  may  be 
determined  in  foreclosure  proceedings.^^  One  who  claims  under  a  tax 
title  which  became  a  lien  after  the  mortgage  is  a  proper  party,  as  the 
claim  is  made  for  an  interest  in  the  equity  of  redemption  ;^^  but  one 
claiming  under  a  tax  deed  as  a  paramount  title  is  not  a  proper  party.^* 
If,  however,  it  appears  that  such  person,  independent  of  his  tax  title, 
has  purchased  the  equity  of  redemption  and  assumed  the  payment  of 
the  mortgage  debt,  he  is  a  proper  party  defendant.^*  Where  the 
holder  of  a  tax  title  has  been  improperly  made  a  party  to  foreclosure, 
he  will  be  allowed  to  defend  his  title.^° 

Where  the  description  in  the  mortgage  is  erroneous,  in  a  bill  to  fore- 
close it  a  person  who  owns  land  which  would  be  affected  by  the  errone- 
ous description  is  not  a  proper  party,  when  it  appears  that  he  was 
never  interested  in  any  portion  of  the  premises  identified  by  proof  to 
be  those  really  mortgaged.^®    The  holder  of  the  subsequent  mortgage 

Contra     in     Kansas:      Fisher     v.  414;   Western  Land  Co.  v.  Buckley, 

Cowles,  41  Kans.  418,  21  Pac.  228;  3  Nebr.  (Unoff.)  776,  92  N.  W.  1052. 

Bradley  v.  Parkhurst,  20  Kans.  462.  =>  Mendenhall   v.    Hall,    134   U.    S. 

See  post  §  1445.  559,  33  L.  ed.  1012,  10  Sup.  Ct.  616; 

"Ord  V.  Bartlett,  83  Cal.  428,  23  Lyon  v.   Powell,   78   Ala.   351.     See 

Pac.    705;     Hampshire    v.    Greeves  also  Ruyter  v.  Wickes,  52  Hun  610, 

(Tex.   Civ.   App.),   130    S.   "W.   665,  22  N.  Y.  St.  200,  4  N.  Y.  S.  743. 

aied.   104   Tex.   620,   143    S.  W.   147  '^'^McAlpm  v.  Zitser,  119  111.  273; 

(quoting  text).  10  N.  B.  901;    Horton  v.  Ingersoll, 

"Dial  V.  Reynolds,  96  TJ.  S.  340,  13  Mich.  409;    Mather  v.  Darst,  13 

24  L.   ed.   644;    Wells  v.   American  S.  Dak.  75,  82  N.  W.  407. 

Mtg.  Co.,  109  Ala.  430,  20  So.  136;  =»McAlpin  v.  Zitser,  119  111.  273; 

Hampshire    v.    Greeves    (Tex.    Civ.  Bozarth   v.    Landers,    113    111     181- 

App.),  130  S.  W.  665,  affd.  104  Tex.  Gage  v.  Perry,  93  111.  176;   Whitte'- 

620,  143  S.  W.  147  (quoting  text).  more   v.    Shiell,    14    111.    App.    414; 

*»  Hampshire     v.     Greeves     (Tex.  Murphy  v.  Cannon,  18  Mont.  348,  45 

Civ.  App.),  130  S.  W.  665,  affd.  104  Pac.    216;     Western    Land    Co     v 

Tex.  620,  143  S.  W.  147.  Buckley,  3  Nebr.  (Unoff.)  776   92  N 

""Williams    v.    Cooper,    124    Cal.  W.  1052;  Roberts  v.  Wood,  38  Wis 

666,  57  Pac.  577;  Tinsley  v.  Atlantic  60. 

Mines  Co.,  20  Colo.  App.  61,  77  Pac.  "^  Carbine  v.  Sebastian,  6  Bradw 

12;    Brown  v.   Atlantic   Nat.   Bldg.  (111.)   564. 

&c.  Assn.,  46  Fla.  492,  35  So.  403;  *  Hurley  v.   Cox,   9   Nebr    230    2 

Runner  v.  White,  60  111.  App.  247;  N.  W.  705. 

Zltzer    V.    Polk,    19    111.    App.    61;  "Ramsdell    v.    Eaton,    12    Mich 

Whittemore  v.  Shiell,  14   111.  App.  117. 
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in  foreclosing  it  can  not  make  one  claiming  adversely  to  the  mort- 
gagor's title  a  defendant,  for  the  purpose  of  trying  the  validity  of  the 
adverse  claim.^^ 

"Whether  an  asserted  claim  is  such  an  adverse  one  as  to  come  within 
the  rule  depends,  not  upon  what  is  set  up  in  the  answer  in  regard  to  it, 
but  upon  the  allegations  of  the  bill,  and  upon  the  testimony  in  the 
case  as  to  the  nature  of  the  alleged  adverse  claim.^^  Should  it  appear 
that  a  defendant  has  a  legal  title  which,  if  valid,  is  adverse  and  para- 
mount to  the  claim  of  both  mortgagor  and  mortgagee,  then  neither  is 
the  foreclosure  suit  a  suitable  proceeding,  nor  a  court  of  equity  the 
appropriate  tribunal  in  which  to  settle  the  question.^^  The  title  of 
one  who  claims  by  adverse  possession  may  be  adjudicated  in  a  suit  to 
foreclose,  in  ease  the  original  validity  of  the  mortgage  is  not  ques- 
tioned.^" An  outstanding  claimant,  although  deriving  no  title,  nor 
claiming  such,  from  the  defendant  in  possession  or  his  immediate 
predecessors  in  title,  has  been  held  a  proper  party  to  foreclosure.^^ 

But  a  subsequent  purchaser  who  has  procured  releases  from  a  for- 
mer owner  merely  to  perfect  his  title  of  record,  and  under  such  cir- 
cumstances as  would  render  it  fraudulent  for  him  to  set  up  such 
conveyances  as  a  title  adverse  and  paramount  to  that  of  the  mortgagor, 
may,  under  proper  allegations,  be  made  a  party  to  the  bill  for  fore- 
closure, and  his  title  may  in  such  suit  be  declared  null  and  void.^^ 

It  has  been  claimed,  however,  that  when  one  has  been  made  a  de- 
fendant in  a  foreclosure  suit,  and  has  set  up  by  answer  a  paramount 
title,  and  without  objections  has  gone  to  trial  upon  that  issue,  he  can 
not,  if  beaten,  ask  a  reversal  on  the  ground  that  the  issue  was  not  prop- 
erly triable  in  that  action.^^  But  the  authorities  do  not  sustain  this 
view.  All  the  title  a  mortgagee  can  obtain  by  foreclosure  is  the  title 
of  his  mortgagor,  and  that  is  the  only  title  that  can  be  considered  in 
the  foreclosure  suit.^* 

»' Corning  v.   Smith,   6  N.  Y.   82;  ="  St.  Johnsbury  &c.  R.  Co.  v.  Wil- 

Palmer  v.  Yager,  20  Wis.  91.  lard,  61  Vt.  134,  17  Atl.  38. 

=«  Wells  v.  American  Mtg.  Co.,  109  ="  United    States    Mtg.    &c.    Co.    v. 

Ala.  430,   441,   20   So.  136    (quoting  Anderson,  30  Ohio  Cir.  Ct.  491. 

text);      Carbine    v.     Sebastian,     6  '''Wilkinson   v.    Green,    34    Mich. 

Bradw.   (111.)   564   (quoting  text).  221. 

^Wilkinson   v.    Green,    34    Mich.  '^Bradley  v.  Parkhurst,  20  Kans. 

221;   Summers  v.  Bromley,  28  Mich.  462;    Lounsbury  v.  Catron,  8  Nebr. 

126.     But  it  has  been  held  that  an  469;  Shellenberger  v.  Riser,  5  Nebr. 

outstanding    claimant    of    title    to  195. 

mortgaged    premises    is    a    proper  ^Per  Horton,  C.  J.,  in  Bradley  v. 

party     defendant     in     foreclosure.  Parkhurst,  20  Kans.  462.    See  post 

United  States  Mtg.  &c.  Co.  v.  An-  §  1445. 
derson,  30  Ohio  Cir.  Ct.  553. 
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Persons  having  claims  adverse  to  the  parties  to  the  original  bill  can 
not  intervene  by  a  cross-bill,  and  have  their  claims  litigated  in  the 
foreclosure  suit.^^ 

III.    Intervention,  New  Parties  and  Process 

Section-  Section 

1441.  Intervention.  1442b.  Process    and    notice — Service 

1442.  New  parties.  by  publication. 

1442a.  Substitution  of  parties.  1442c.  Service     upon     infants     and 

guardians. 

§  1441.  Intervention. — Any  person  having  such  an  interest  in  the 
mortgaged  premises,  or  the  debt  secured,'  that  his  rights  might  be  af- 
fected or  prejudiced  by  a  decree  in  his  absence,  may  generally  inter- 
vene on  his  own  petition.^  Thus  the  courts  have  allowed  intervention 
by  persons  claiming  title  adversely  to  the  mortgage,^  by  senior  mort- 
gagees,^ as  well  as  junior  incumbrancers.*  A  junior  mortgagee  might 
perhaps  be  allowed  to  make  a  prior  mortgagee  a  party  to  the  suit  upon 
special  allegations  of  facts,  which  would  give  him  equitable  prece- 
dence, or  would  put  the  validity  of  the  prior  mortgage  in  issue.'' 

It  has  been  held  that  a  question  of  priority  between  mortgages  may 
be  settled  in  a  foreclosure  suit  upon  a  first  mortgage,  by  allowing  the 
second  mortgagee  to  intervene  and  set  up  the  statute  of  limitations  or 
other  defenses  as  a  bar  to  the  mortgage  upon  which  the  suit  was 
brought  f  and  in  like  manner  judgment  creditors  have  been  allowed  to 

^  Dial  V.  Reynolds,  96  U.  S.  340,  '  United  States  Trust  Co.  v.  West- 

24   L.   ed.   644;    Farmers'   Loan  &c.  ern  Contract  Co.,  81  Fed.  454,  26  C. 

Co.  V.  San  Diego  Street  Car  Co.,  40  C.  A.  472;   Dodge  v.  Fuller,  28  N.  J. 

Fed.  105.  Eq.    578.     But   see    Bronson   v.    La 

iRuckman    v.    Stephens,    11    Fed.  Crosse  &c.  R.  Co.,  2  Black   (U.  S.) 

793;  Peachy  v.  "Witter,  131  Cal.  316,  524,  17  L.  ed.  347;   In  re  McHenry, 

63    Pac.    468;     Larue    v.    American  9  Abb.  N.  Cas.  (N.  Y.)  256. 

Diesel  Engine  Co.,  176  Ind.  609,  96  *Lord    v.    Morris,    18    Cal.    482; 

N.  B.  772;   Delony  v.  George,  20  La.  Brown    v.    Nevitt,    27     Miss.     801; 

Ann.  216;  Kirkland  v.  Klrkland,  26  Johnston  v.  Luling  Mfg.  Co.  (Tex.), 

N.,  J.   Eq.   276;    Webber  v.  Ahearn,  24  S.  W.  996. 

155  App.  Div.  892,  140  N.  Y.  S.  42;  "First  Nat.  Bank  v.   Salem  Capi- 

Investors'  Syndicate  v.  Letts,  22  N.  tal   Flour   Mills    Co.,    31   Fed.    580; 

Dak.  452,  134  S.  W.  317;   Blanshard  Dickerman  v.  Lust,  66  Iowa  444,  23 

V.    Schwartz,    7    Okla.    23,    54    Pac.  N.    "W.    916;     Dawson    v.    Danbury 

303;  Fidelity  Ins.  &c.  Co.  v.  Shenan-  Bank,  15  Mich.  89;    Foster  v.  John- 

doah  Val.  R.  Co.,  32  W.  Va.  244,  9  son,  44  Minn.  290,  46  N.  W.  350. 

S.  E.  180.  "Lord    v.    Morris,    18    Cal.    482; 

"  Campbell  v.  Savage,  33  Ark.  678;  Schmidt  v.   Zahrndt,   148    Ind.    447, 

Hoppe    V.    Hoppe     (Cal.),    36    Pac.  47    N.    E.    335;    Pennsylvania    Mtg. 

389;    Murphy  v.   Cannon,   18   Mont.  Ins.  Co.  v.  Gilbert,  13  Wash.  684,  45 

348,  45  Pac.  216.     But  see  Trust  Co.  Pac.  43. 
V.   Sessions,   136   Ga.   862,   72    S.   B. 
347. 
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intervene  and  contest  the  validity  of  a  mortgage ;''  but  simple  contract 
creditors  of  the  mortgagor  are  not  generally  allowed  to  intervene,  by 
reason  of  their  interest  in  a  possible  surplus.^ 

As  already  noticed,  it  is  a  rule  of  equity,  adopted  also  in  the  several 
codes,  that  additional  parties  may  be  brought  in  when  a  complete  de- 
termination of  the  controversy  can  not  be  had  without  their  presence. 
The  application  may  be  made  either  by  the  plaintiff  or  defendant, 
though  practically  it  is  generally  made  by  the  former.  But  the  court 
may,  of  its  own  motion,  order  in  additional  parties  when,  without 
them,  its  decree  would  be  ineffectual  and  incomplete."  Furthermore, 
in  the  progress  of  the  suit  a  third  person  who  has  an  interest  in  the 
matter  of  the  suit  may,  on  his  own  application,  be  made  a  party.^"  In 
lowa^^  and  California^^  it  is  provided  that  any  person  having  an  in- 
terest in  the  matter  in  litigation  may  of  right  intervene  by  petition 
and  become  a  litigant  party.  He  may  act  with  either  party  to  the  suit 
or  adversely  to  both.  This  system  is  an  innovation  upon  the  estab- 
lished principles  of  equity. 

In  the  last-named  state,  in  an  action  to  foreclose  a  mortgage  given 
by  a  corporation  which  had  become  insolvent,  certain  judgment  cred- 
itors alleging  fraud  in  the  execution  of  the  mortgage,  and  that  it  was 
void  against  the  creditors,  were  allowed  to  intervene.^'  So,  in  an  ac- 
tion brought  to  foreclose  a  mortgage  which  was  barred  by  the  statute 
of  limitations,  a  subsequent  incumbrancer  was  allowed  to  intervene 

'Union  Bank  v.  Bell,  14  Ohio  St.  fornia,   1906,   §  387.     In   the   latter 

200.  state    the    intervener    must    obtain 

'  Grand  Trunk  R.  Co.  v.  Central  leave  of  court  to  file  his  petition. 
Vermont  R.  Co.,  91  Fed.  569;  Louis-  "  Stich  v.  Dickinson,  38  Cal.  608. 
ville  Trust  Co.  v.  Louisville  &c.  R.  Mr.  Justice  Crockett  said:  "The 
Co.,  84  Fed.  539,  28  C.  C.  A.  202;  subject-matter  of  the  litigation  is 
Renfro  v.  Goetter,  78  Ala.  311;  Fo-  the  note  and  mortgage,  and  the 
ley  V.  Whittaker,  26  Ark.  95;  Union  right  of  the  plaintiff  to  have  a  de- 
Trust  Co.  v.  Detroit  &c.  R.  Co.,  127  cree  of  foreclosure  and  sale.  The 
Mich.  252,  86  N.  W.  788;  Clinton  v.  intervener  claims,  as  against  the 
Gas  &c.  Co.,  61  Misc.  339,  113  N.  Y.  plaintiff,  that  he  and  not  the  plain- 
S.  289;  Bouden  v.  Long  Acre  tiff  is  entitled  to  the  decree  of  fore- 
Square  Bldg.  Co.,  92  App.  Div.  (N.  closure;  and  as  against  the  defend- 
Y.)  325,  86  N.  Y.  S.  1080;  Williams  ants,  that  the  mortgage  debt  is  due 
V.  West  Asheville  &c.  R.  Co.,  126  N.  and  unpaid,  and  that  he  is  entitled 
Car.  918,  36  S.  E.  189;  Thompson  v.  to  a  foreclosure.  In  this  case  the 
Huron  Lbr.  Co.,  4  Wash.  600,  30  intervenor  claims  the  demand  in 
Pac.  741,  31  Pac.  25.  suit,   viz.,   the  note  and  mortgage, 

"Leonard  v.  Groome,  47  Md.  499.  and    we    can    perceive    no    reason 

"  Dodge  v.   Fuller,   28   N.   J.   Eq.  founded   on  the  policy  of  the  law 

578.  which    should   preclude   the    settle- 

"Code    of    Iowa,    1873,    §§  2683-  ment  of  the  whole  controversy  in 

2685;  Code  of  1897,  §§  3594-3596.  one  action." 

"Code  of  Civil  Procedure  of  Call- 
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and  set  up  the  statute  as  a  defense.^*  In  an  action  to  foreclose  a  mort- 
gage on  a  homestead,  the  mortgagor's  wife  was  allowed  to  intervene.^' 
If  a  party  claiming  title  to  certain  lots  included  in  the  mortgage  has 
intervened,  and  the  mortgagee  amends  his  complaint,  excluding  such 
lots,  the  intervener's  complaint  will  be  dismissed  for  want  of  interest, 
and  it  is  immaterial  that  he  demanded  that  the  mortgagor  file  a  cer- 
tain plat  called  for  in  the  deed  to  such  intervener.^® 

§  1442.  New  parties. — 'New  parties  who  are  found  to  have  an  in- 
terest in  the  premises  may  be  joined  in  the  bill  by  amendment,  or  in  a 
supplemental  bill,  if  application  be  made  within  a  reasonable  tim.e;^'^ 
or  they  may  themselves  intervene  in  the  original  cause  by  petition,  or 


"Coster  V.  Brown,  23  Cal.  142; 
Portmore  v.  Morris,  18  Cal.  482. 

">Moss  V.  Warner,  10  Cal.  296; 
Sargent  v.  Wilson,  5  Cal.  504. 

"Murphy  v.  Cannon,  18  Mont. 
348,  45  Pac.  216.  See  also  United 
States  Trust  Co.  v.  Western  Con- 
tract Co.,  81  Fed.  454,  26  C.  C.  A. 
472;  Middle  Creek  Ditch  Co.  v. 
Henry,  15  Mont.  558,  39  Pac.  1054; 
Flick  V.  Gold  Hill  &c.  Min.  Co.,  8 
Mont.  298,  20  Pac.  807;  Moxon  v. 
Wilkinson,  2  Mont.  421. 

"Wells  V.  American  Mtg.  Co.,  109 
Ala.  430,  20  So.  136;  Hartwell  v. 
Blocker,  6  Ala.  581;  Cerf  v.  Ashley, 
68  Cal.  419;  Heyman  v.  Lowell,  23 
Cal.  106;  Lietze  v.  Clabaugh,  59  111. 
136;  Jones  v.  Porter,  23  Ind.  66; 
Miller  v.  McGalligan,  1  G.  Greene 
(Iowa)  527;  Leveridge  v.  Marsh,  30 
N.  J.  Eq.  59;  Kirkland  v.  Kirkland, 
26  N.  J.  Eq.  276;  Conrad  v.  Mulli- 
son,  24  N.  J.  Eq.  65;  Quinlan  v. 
John  E.  Olsen  Construction  Co.,  153 
App.  Div.  140,  138  N.  Y.  S.  216; 
Johnston  v.  Donvan,  50  Hun  215, 
2  N.  Y.  S.  858,  20  N.  Y.  St.  30; 
Koprucki  v.  Wojciechowski,  73 
Misc.  46,  130  N.  Y.  S.  736;  Bowers 
V.  Denton,  41  Misc.  133,  83  N.  Y.  S. 
942;  Greenwood  Loan  &c.  Assn.  v. 
Williams,  71  S.  Car.  421,  51  S.  E. 
272;  In  re  Chickering,  56  Vt.  82; 
Ward  v.  Sharp,  15  Vt.  115;  Doolit- 
tle  V.  Gookin,  10  "Vt.  265;  State  v. 
Superior  Court,  63  Wash.  312,  115 
Pac.  307,  Ann.  Cas.  1913  D,  1119; 
Baass  v.  Chicago  &c.  R.  Co.,  39  Wis. 
296.  See  also  Curtis  v.  Goldberg, 
137  App.  Div.  10,  121  N.  Y.  S.  817; 
Commercial  Trust  Co.  v.  Peck,  135 


App.  Div.  732,  119  N.  Y.  S.  946;  Nye 
v.  Stewart,  83  Vt.  521,  77  Atl.  340. 
In  New  Jersey  the  right  to  be  made 
a  party  is  secured  by  statute. 
Comp.  Stat.  1910,  p.  432,  §  58; 
Smith  v.  Davis  (N.  J.  Eq.),  19  Atl. 
541;  Leveridge  v.  Marsh,  30  N.  J. 
Eq.  59.  But  this  statute  does  not 
allow  one  who,  pending  a  fore- 
closure suit,  has  acquired  a  doubt- 
ful claim  to  part  of  the  surplus 
paid  into  court  on  the  foreclosure 
sale  after  satisfying  the  complain- 
ant's mortgage,  to  be  made  a  party 
to  the  suit  by  petition,  since  his 
claim  is  not  within  the  issues  of 
the  cause.  Mutual  L.  Ins.  Co.  v. 
Schwab  (N.  J.  Eq.),  26  Atl.  533,  dis- 
tinguishing Hewitt  V.  Railway  Co., 
25  N.  J.  Eq.  100,  and  Conrad  v. 
Mullison,  24  N.  J.  Eq.  65.  In  Wis- 
consin any  proper  or  necessary 
party  to  a  foreclosure  suit  may  be 
joined  after  judgment  and  before 
sale,  and  the  judgment  so  amended 
as  to  bar  and  foreclose  such  party. 
Wis.  Stat.  3913,  §  3161;  Moore  v. 
Kirby,  76  Wis.  273,  45  N.  W.  114. 
As  to  conditions  imposed  upon  one 
intervening,  see  Lawton  v.  Lawton, 
54  Hun  415,  7  N.  Y.  S.  556.  One 
charged  with  the  duty  of  satisfying 
a  mortgage  may  be  made  a  party  to 
foreclosure  on  application  of  the 
owner  of  the  land,  and  be  compelled 
to  pay  the  debt.  Schade  v.  Connor, 
84  Nebr.  51,  120  N.  W.  1012.  Fore- 
closure should  not  be  decreed  against 
one  who  acquires  title  after  the 
filing  of  a  bill,  who  is  brought  into 
the  proceedings  only  by  an  inter- 
lineation  in  the   introductory  part 
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may  maintain  a  separate  bill.^'  But  the  mere  consent  of  a  person  who 
is  not  a  party  to  the  suit,  and  whose  interest  is  not  afEected  by  the  de- 
cree, to  come  in  and  be  bound  by  the  decree  as  if  he  had  been  made  a 
party,  is  not  a  proper  mode  of  intervention." 

A  suit  may  be  stayed,  even  on  final  hearing,  to  bring  in  subsequent 
mortgagees  and  incumbrancers  who  are  found  to  be  proper  parties.  It 
is  not  only  a  detriment  to  the  complainant,  but  unjust  to  all  other  per- 
sons interested  in  the  proceeds  of  the  sale,  to  allow  this  to  be  made 
subject  to  an  outstanding  right  to  redeem,  for  that  invariably  preju- 
dices the  sale.^o  Few  parties  may  be  added  even  after  rendition  of  the 
decree,  by  amendment,^^  or,  in  some  states^  by  a  supplemental  sum- 
mons and  complaint."  And  it  has  been  held  that  a  second  action  may 
be  maintained  to  foreclose  any  interest  the  new  parties  may  have  in  the 
premises.^^  The  want  of  necessary  parties  may  be  obj.ected  to  by  de- 
murrer when  the  defect  appears  upon  the  face  of  the  bill;  otherwise 
objection  may  be  taken  by  answer.^* 

The  mortgagor  having  an  interest  in  the  sale,  by  reason  of  his  per- 
sonal liability  for  the  debt,  may  object  to  the  omission  of  parties  nec- 
essary to  the  making  of  a  perfect  title.^^  A  mortgagor  who  has  sold 
his  equity  of  redemption  can  not  intervene  at  the  request  of  the  de- 
fendant, merely  to  settle  matters  between  them  in  which  the  plaintiff 
has  no  interest. ^° 

There  is  no  error  in  refusing  to  allow  persons  who  have  acquired  an 
interest  by  purchase  pending  the  suit  to  be  made  parties  to  the  bill,  if 
they  are  allowed  to  defend  in  the  name  of  their  grantor  who  is  a  party 
to  the  suit.^^     Those  who  have  acquired  liens  upon  the  mortgaged 

of  the  bill,  with  no  statement  of  his  State  v.  Superior  Court,  63  Wash, 

interest    or    prayer    against    him.  312,  115  Pac.  307,  Ann.  Cas.  1913  D, 

Laflin  v.  Gato,  52  Pla.   529,  42  So.  1119. 

387.  "^Byers  v.  Brannan   (Tex.),  19  S. 

"Johnson  v.  Keeler,  46  Kans.  304,  W.   1091. 

26  Pac.   728;    Harris  v.   Hooper,   50  '"Morris  v.  Wheeler,  45  N.  Y.  708. 

Md.  537;    Blanshard  v.  Schwartz,  7  ^Morris  v.  Wheeler,  45  N.  Y.  708; 

Okla.  23,  54  Pac.  303.  Hall  v.  Nelson,  14  How.  Pr.  (N.  Y.) 

^»  Kelly  T.  Israel,  11  Paige  (N.  Y.)  32. 

147.  ^Bennett   v.   Mattingly,   110   Ind. 

"  Gould  v.  Wheeler,  28  N.  J.  Eq.  197,  10  N.  E.  299,  11  N.  E.  792.    See 

541.  also    Mercantile    Trust   Co.   v.    Mis- 

=^  Glidden  v.  Andrews,  6  Ala.  190;  souri  &c.  R.  Co.,  41  Fed.  8. 

Scott  V.  Millikin,  60  111.  108;    Hew-  ""Chickering  v.   Fullerton,   90   111. 

itt   V.    Montclair    R.    Co.,    25    N.    J.  520;   Lunt  v.  Stephens,  75  111.  507; 

Eq.   100;    Moore  v.   Kirhy,   76   Wis.  Hancock  v.  Hancock,  22  N.  Y.  568; 

273,  45  N.  W.  114.  Huckenstein  v.  Love,  98  Pa.  St.  518; 

'^Hesonan  v.  Lowell,  23  Cal.  106;  Bennett  v.  Calhoun  Loan  &c.  Assn., 

Voigt  V.    Schenck,   54   Hun   548,   28  9  Rich.  Eq.   (S.  Car.)  163.     See  also 

N.  Y.  St.  2,  7  N.  Y.  S.  864.    See  also  McMillan    v.    Gordon,    4    Ala.    716; 
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property  during  the  pendency  of  the  foreclosure  suit,  if  not  allowed  to 
interpose  a  defense  in  the  name  of  the  defendant,  can  only  make  them- 
selves parties  to  the  suit  by  filing  a  bill  to  protect  their  rights.^^  After 
adding  new  parties,  the  statutory  notice  of  lis  pendens  should  be  made 
to  conform  to  the  amended  bill.^" 

When  a  person  made  a  party  to  the  suit,  on  the  supposition  that  he 
had  some  interest  in  the  premises  subject  to  the  mortgage,  claims  no 
such  interest,  he  should  make  a  disclaimer  and  have  the  suit  dismissed 
as  to  himself.^" 

§  1442a.  Substitution  of  parties. — It  is  proper  to  allow  the  real 
party  in  interest  to  be  substituted  in  foreclosure  proceedings  for  one 
who  has  no  further  interest  either  legal  or  equitable  in  the  subject- 
matter  of  the  controversy.^^  Where  a  plaintiff  has  assigned  the  mort- 
gage and  debt  after  filing  the  bill,^^  or  where  foreclosure  proceedings 
are  erroneously  instituted  in  the  name  of  the  payee  of  the  mortgage 
note  instead  of  his  assignee,*'  the  real  owner  of  the  securities  may  be 
substituted  as  plaintiff.  In  case  of  the  death  pending  suit,  of  either 
the  plaintiff  or  defendant,  their  heirs  or  personal  representative  should 
be  substituted  for  them.^* 

§  1442b.  Process  and  notice — Service  by  publication. — All  defend- 
ants in  foreclosure  must  be  served  with  process,  and  a  mere  notice  to 

Haines  v.  Cir.  Judge,  155  Mich.  417,  Thulin  v.   Anderson,   154  111.   App. 

119  N.  W.  439;    Burns  v.   Hockett,  41;    Codd   v.    Carpenter,   109    Mich. 

91  Nebr.  546,  136  N.  "W.  348.    A  per-  120,    67    N.    W.    819;    Schlichter   v. 

son  in  possession  under  a  contract  South   Brooklyn   Saw  Mill   Co.,   35 

of  sale  since  a  period  prior  to  the  Hun    (N.    Y.)    339;    Van    Loan    v. 

filing  of  the  lis  pendetis  in  an  ac-  Squires,  51  Hun  360,  21   N.  Y.   St. 

tion  to  foreclose,  must  be  brought  526,  7  N.  Y.  S.  171;  Dock  v.  South 

in  as  a  party.    Webber  v.  Ahearn,  Brooklyn  Saw  Mill  Co.,  6  Civ.  Proc. 

155  App.  Div.  892,  140  N.  Y.  S.  12.  (N.  Y.)  144. 

=»  People's  Bank  V.  Hamilton  Mfg.  « Service     v.     Farmington     Sav. 

Co.,  10  Paige  (N.  Y.)  481.  Bank,   62   Kans.   857,   62   Pac.   670. 

==  Clark  V.  Havens,  Clarke  Ch.  (N.  But  see  White  v.  Secor,  58  Iowa  533, 

Y-)  560.  12  N.  W.  586. 

»»Felton  V.  Farmin,  18  Wis.  223.  «Hunt  v.  Acre,  28  Ala.  580;  Mil- 

"  Thulin  V.  Anderson,  154  111.  App.  roy  v.  Stockwell,  1  Ind.  35,  Smith 

41.    Where  a  defendant,  holding  an  (Ind.)    19;    Sargeant  v.  Rowsey,  89 

inferior  lien,  tendered  the  plaintiff  Mo.    617,    1    S.    W.    823;    Smith   v. 

the  sum  due  which  was  accepted,  Joyce,  14  Daly   (N.  Y.)   73;   Zaegel 

such  defendant  was  properly  subro-  v.  Kuster,  51  Wis.  31,  7  N.  W.  781. 

gated  to  the  plaintiff's  interest  and  See  also  Abadie  v.  Lobero,  36  Cal 

substituted    as    plaintiff.      Berkley  390;  L.  W.  Blinn  Lumber  Co.  v  Mc- 

Bank  V.  Miller,  23  Cal.  App.  315,  137  Arthur,   150   Cal.   610,   89   Pac.   436 

Pac.  1101  (Code  Civ.  Proc.  §  385).  (widow    substituted    as    plaijitiff) ; 

''Malone  v.  Marriott,  64  Ala.  486;  California  Title  Ins.  &c.  Co.  v.  MiJ- 

Winkelman    v.    Kiser,    27    111.    21;  ler,   3   Cal.   App.   54,   84   Pac.   453- 
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present  their  claims  is  insufficient.^^  "Where  new  parties  are  added, 
process  against  them  should  issue  on  the  original  bill,  and  not  on  the 
petition  to  join  them.^"  Of  course  the  process  must  be  served  the 
requisite  time  before  an  answer  is  required  f'  and  service  must  be 
strictly  in  accordance  with  the  statute.^*  It  may  be  made  either  upon 
the  mortgagor  in  person,  or  some  one  authorized  to  represent  and  act 
for  him.^" 

In  foreclosure  of  a  mortgage,  the  court  can  only  acquire  jurisdic- 
tion of  a  nonresident  by  service  of  process,  by  publication,  or  by  his 
voluntary  appearance  in  person  or  by  attorney.*"  Provision  is  made 
in  some  states  for  service  by  publication  in  case  the  mortgagor,  or  any 
one  holding  under  him,  has  absconded,  conceals  himself,  or  is  un- 
known, or  the  complainant,  after  diligent  inquiry,  has  been  unable  to 
ascertain  whether  any  person  having  or  having  had,  or  claiming  or 
having  claimed,  or  believed  to  claim  or  to  have  claimed,  any  interest 
or  estate  in  the  lands,  or  any  lien  upon  the  same,  is  alive  or  dead,  and 
has  been  unable  to  ascertain  the  names  or  residences  of  his  heirs  and 
devisees  or  personal  representatives,  or  such  of  them  as  are  proper  par- 
ties defendant,  in  case  such  person  is  dead.  A  decree  may  then  be 
made  against  such  unknown  person  or  claimant  for  a  sale  of  the  prop- 
erty, and  the  proceeds  of  the  sale  belonging  to  such  person  may  be  de- 
posited in  court  for  the  benefit  of  such  unknown  owner  or  claimant.*^ 

Webb  V.  Trimble,  143  Ky.  375,  136  ice  on  husband  as  trustee  for  wife) ; 

S.  W.  870;  Haines  v.  Cir.  Judge,  155  Thornily  v.  Prentice,  121  Iowa  89, 

Mich.  417,  119  N.  W.  439.  96  N.  W.  728,  100  Am.  St.  317  (serv- 

^  Young   V.    Montgomery    &c.    R.  ice    on    trustee    for    cestui    insuffi- 

Co.,  Fed.  Cas.  No.  18166,  2  Woods  cient) ;  Atkinson  v.  Duffy,  16  Minn. 

(U.   S.)    606.     See  also  Herbage  v.  45        (personal       representatives); 

McKee,  82  Nebr.  354,  117  N.  W.  706;  Shackley  v.  Homer,   87   Nebr.   146, 

Von  Hatten  v.  SchoU,  1  App.  Div.  127  N.  W.  145  (heirs  and  devisees) ; 

32,  36  N.  y.  S.  771.     Personal  serv-  Wing  v.   De  la  Rionda,   125   N.   Y. 

ice    is    necessary    only    for    a    defi-  678,  25  N.  E.  1064    (service  on  at- 

ciency  judgment.    Froelich  v.  Swaf-  torney) ;    Brandow    v.    Vroman,    29 

ford  (S.  Dak.),  150  N.  W.  476.  App.  Div.  597,  51  N.  Y.  S.  943  (serv- 

^''  Glidden  v.  Andrews,  6  Ala.  190.  ice    on    receiver    of    corporation) ; 

''Herd  v.  Cist,  14  Ky.  L.  644,  20  Bond  v.  Bond,  51  Hun  507,  21  N.  Y. 

S.  W.  1035.  St.  682,  4  N.  Y.  S.  569    (service  on 

^ Dykes  v.  McCoung,  74  Ga.  382  heir  insufficient);    Watson  v.  Dun- 

( leaving  copy   at   defendant's   resi-  dee  Mortg.  &c.  Co.,  12  Ore.  474,  8 

dence  insufficient);   Breed  v.  Baird,  Pac.  548   (manager  of  corporation). 

139  111    App.  15.     See  also  Swift  v.  -"Hope  v.   Shevill,  137  App.   Div. 

Meyers,  37  Fed.  37,  13  Sawyer   (U.  86,  122  N.  Y.  S.  127. 

S  )  583 ;  Groff  v.  Nat.  Bank  of  Com-  "  There   is   such   a   provision   In 

nierce,  50  Minn.  348,  52  N.  W.  934  New    Jersey.      Laws    1891,    ch.    66 

(leaving  writ  with  member  of  fam-  Laws  1892,  ch.  110.    The  North  Car- 

ily)  •    Horton    v.    Haines,    23    Okla.  olina  statute  is  more  brief  and  sim- 

878, 'l02  Pac.  121.  pie.    Code  of  Civ.  Pro.  1891,  §  221 

'"Wood  V.  Nisbet,  20  Ga.  72  (serv-  See,  concerning  affidavit  for  publi' 

74 — Jones  Mtg. — ^Vol.  II. 
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§  1442c.  Service  upon  infants  and  guardians. — A  guardian  ad  litem 
should  be  appointed  if  a  defendant  is  under  legal  disability ;  though  if 
process  be  served  upon  an  infant  without  the  appointment  of  a  guard- 
ian, and  judgment  be  taken  by  default,  the  judgment  is  not  void  but 
voidable.*^  The  plaintiff  is  bound  to  bring  infant  defendants  before 
the  court  in  the  manner  provided  by  statute,^^  and  to  see  that  they 
are  duly  served  with  process,  and  that  a  guardian  ad  litem  is  ap- 
pointed ;  but  he  is  not  bound  to  see  that  such  guardian  appears  in  the 
suit,  or  that  he  performs  his  duties  required  by  law  or  by  the  rules  of 
practice.**  The  plaintifE  must  allege  facts  in  his  complaint,  showing 
the  interest  of  the  infant  or  incompetent  person  in  the  mortgaged 
premises.*^ 

If  a  guardian  ad  litem  be  so  appointed  for  an  infant  who  was  made 
a  defendant  in  the  suit,  but  such  guardian  has  no  notice  of  his  ap- 
pointment until  after  final  judgment,  he  may  then  upon  his  prompt 
application  be  allowed  to  answer.  But  the  application  will  be  denied 
if  the  plaintiff  consents  to  strike  out  the  infant's  name  as  a  party  to 
the  proceedings. *°  If  the  guardian  ad  litem  makes  no  defense,  and 
the  court  has  jurisdiction  of  the  cause  a  judgment  without  proof  is 
valid  and  can  not  be  set  aside.*' 

There  is  so  much  uncertainty  whether  service  upon  the  guardian  ad 
litem,  without  service  upon  the  infant,  is  sufficient,  that  a  purchaser 
at  a  foreclosure  sale  who  refuses  to  complete  his  purchase  because 
there  was  no  service  upon  the  infant  will  not  be  compelled  to  pay  his 
bid  and  accept  a  deed.**  But  a  recital  in  the  judgment  that  the  sum- 
mons in  the  action  was  duly  served  on  all  the  defendants  therein,  and 
that  one  of  them  was  an  infant,  and  appeared  by  her  guardian  ad 
litem,  is  prima  facie  evidence  of  the  service  of  summons  on  said  in- 
fant sufficient  to  sustain  the  jurisdiction  of  the  court  as  to  her.*" 

If  the  infant  be  a  nonresident  and  does  not  appear,  or  is  not  made 

cation,  Bnnis  v.   Grimes,  80  Kans.  "Hopkins  v.  Frey,   18   N.   T.   S. 

429,  102  Pac.  454;  Sharp  v.  McColm,  903. 

79  Kans.  772,  101  Pac.  659;    Evans  -"Aldrich  v.  Lapham,  6  How.  Pr. 

V.  Weinstein,  195  N.  Y.  549,  88  N.  (N.  Y.)   129. 

E.   1119;    Evans  v.   Weinstein,   124  "Farmers'   Loan  &c.   Co.  v.   Brie 

App.  Div.  316,  108  N.  Y.  S.  753.    See  R.  Co.,  9  Abb.  N.  Cas.  (N.  Y.)  264. 

also  Highland  Land  &c.  Co.  of  Day-  ■"  Boyd  v.  Roane,  49  Ark.  397,  5  S. 

ton  V.  Audas,  33  Ky.  L.  214,  110  S.  W.  704.    But  see  Johnson  v.  Trotter 

W.  325;  Musselman  v.  Knottingham  (Ark.),  15  S.  W.  1025. 

(Wash.),  137  Pac.  1012.  «Ingersoll    v.    Mangam,    24    Hun 

"McMurray  v.   McMurray,  '66   N.  202,  affirmed  84  N.  Y.  622.    Question 

Y.  175.  raised  but  not  passed  upon  in  Bos- 

■=  Johnson  v.  Trotter  (Ark.),  15  S.  worth  v.  Vandewalker,  53  N.  Y.  597. 

W.  1)025.  « IngersoU   v.    Mangam,    24    Hun 

(N.  Y.)  202. 


1171         INTERVENTION,  NEW  PARTIES  AND  PROCESS     §  1442c 

a  party  to  the  suit,  the  court  has  no  iurisdiction  to  appoint  a  guard- 
ian ad  litem,  and  consequently  an  appearance  by  the  guardian  is  not 
an  appearance  by  the  infant;  and  a  judgment  in  a  suit  so  conducted 
is  not  binding  upon  the  infant,  and  the  sale  conveys  no  title  as  against 
him."" 

An  insane  ward  under  guardianship  is  neither  a  proper  nor  neces- 
sary party  to  an  action  to  foreclose  a  mortgage  on  his  land;  but  the 
guardian  must  be  made  a  party.^^ 

Where  the  mortgaged  property  is  limited  to  persons  not  in  being,  a 
guardian  ad  litem  may  be  appointed  to  protect  their  interests,  though 
it  has  been  held  that  they  are  represented  by  the  living  owner  of  the 
inheritance  and  bound  by  a  decree  in  a  suit  to  -which  he  is  a  party.^" 
It  has  been  held  that  the  guardian  of  an  infant  heir  is  not  a  necessary 
party,  but  the  infant  should  be  made  a  defendant,  and  process  per- 
sonally served  upon  him.°^ 

™  Fuchs  V.  Devlin,  12  N.  Y.  S.  574,  ''  Dunham  v.  Doremus,  55  N.  J. 

following   Bosworth   v.   Vandewalk-  Eq.  511,  37  Atl.  62. 

er,    53    N.   Y.    597,    and    Pringle   v.  ""Alexander  v.  Frary,  9  Ind.  481; 

Woolworth,  90  N.  Y.  502.  Moore  v.  Starks,  1  Ohio  St.  369.   See 

"Jones  V.  Crowell,  143  Ind.  218,  also  New  York  Code  of  Civil  Pro- 

42  N.  E.  612.  cedure,  §  426. 


